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4. How far the Courts have a diſcretionary 


. falſe Return. | 


"(B) 77 the Baba era. Sy | he - S HO. 


©" herein, 


2. To what Places ir may 15 _—_ | | 


3. In what Caſes it is to be granted, and where i i the prope 


Remedy 

Power jo þ V " 
or denying it; and therein. of the Haheas Corpus A | 
5. Of the Manner of ſuing it ont, and the Hale of os Writ, 9 


6. 3 whom it is io be directed. ot 2 os 9 


h be ed. 
Wy + Grote ——.— 5 the Offence of « 
r * Body of 


A Tas of the ſeveral TITLES, 
Whether the Party can ſuggeſt any Thing _— to ihe 


ee ge 13 
5 Whether any Defecæ i in the Return may be amended. 14 
What is to be done with the Priſoner at the Return; Be 
. of bailing, diſcharging or remanding him. 8 
(C) Of the Habeas Corpus ad faciendum & recipiendum. „ oily 5 
* Peir and Anceſtor. Page 16. 2 


() 07 the Nature i the Relationſhip between Heir and Anceftor. Lc 
| (B) Of the ſeveral Kinds of Heirs. 
And herein, _._ 


1. Of the Heir Apparent. . | 555 

2. Of the Heir General, or Heir at Common Tow 18 

3. Of the ſpecial Heir, or Iflue in Tail. 19 
4. Of the Cuſtomary Heir. 19 
2-Of the Heres ſadus. 


(C) Of «bbat Conditions, Covenants, &c. of the Anceflor's "the Heir ft 
take Advantage. 

(D) What Conditions, Covenants, &c ſhallextendiobim, ſeas tobindbim. _- 

(E) What Afionshe may commence and proſecute in Right of his Anceflor. 2 3 

(F) Where the Heir ſhall be 1 1 to be bound to anſwer his Anceſtor s 
Debts and Contradtts. © 27 

(G) Hoa to be proceeded exainft dire bu; is bound. : 29 

(H) Where be ball be liable bimſelf, and the Judgment ken or ſoetial 


And wy ein, 


of "Where he ſhall be liable for his falſe Pleading. * 3 
whe = Where by his Promiſe to pay or 8 ibe Debt of his Wn. 
ceſtor. | | 5s 


(1) What ſhall be Aſſets in his Hands. | 
What Things-ſhall go to the Heir, and not to the Executor, oh | 


Tit. Executors and Adminiſtrators, Vol. 2. 5 418, 


_ Hereſy, and Dffences again Religion. 
. Page 30. ] 


a Of Hereſy, And herein, 
= the „„ 


whom it is e 
ow. puniſhed | | 
B) of 55 93 and how puniſhed. e 1 
C) Of Offences Tr! Religion as puniboble by; . cee. . ts: 


(D) Of Offences by Statute againſt Rel fon. 
And herein, . LH . 
1. Of the Offence of prophaning the Loid 's Day. 8 
2. Of the Offence of Swearing. + „ 
3 ꝗ Of the Offence of Drunkenneſe. + np 
F 4 Of the Offence of Reviling the Sacrament. 5 40 


5. Of Offences againſt the Common Prayer. 40 
& Of the Offence of een School without conforming to the 


Chen . 3 
7. Of the Offencei in not coming to Church. 8 
Au herein, ; 
. Whar Fortell es of Money, Lands or Goods, weh 5 
enders incut 
. Beans wh 1 to Wocceded * 4 
1 orfeizures. 
3. What other Inconveniencies they are _ to. 4 


4+ By what Means they may be diſch # £7 
5. How far a Perſon is en, for {| * ſuch Abc 


in others. 
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85 [of Offinces' againſt he eſtabliſhed Church! by on 


* n Diſſenters, 1 
of the Offence of profeſſing or encouraging the Popiſh. Re 1 
; vid. Tit. Popiſh Recuſants, Vol. 3. p. 787. 


g Of the Offence of holding an Office without conforming 'to the 


eſtabliſhed Religion, vide Tit. "Con; He. Vol. mY p. yo 
Dertot. Page 27. 


A) 0 0 Ori inal and Nature of Heriots. © 3 47 
0979 abe Kinds, and where an Hariet Hall be ſaid to be OY 
And herein | 
I. Where an Herior ſhall be ſaid to be due by Cuſtom... : | 8 
2. Where an Heriot Shall be ſaid to be due by Tenure or _ 
vation. 
(C) Of the Remedies to be purſued for the Recovery ** an Heria where it | 
is due. __— 
| Highways. Page 53- 
(A) of the ſeveral Kinds, and what ſhall be ſaid a Highway. | 54 
(B) To whom the Highway and Soil belong. . 54 
(C) Who bath a Right 10 a Way, and how be muſt claim it, 55 
(D) Whether a Highway may * changed. | 56 
(E) Of fopping a Highway and other Nuſances therein, 57 


(F) Who are obliged to repair a Way by the Common Law ; and bervin 
where a Perſon ſoall be liable by reaſon of Incloſure, Tenure or Preſcrip- 


tion. 
(8) Of the Proviſion for repairing the Highways [and Turnpike Reads N 


by Ad of Parliament. | 
(H) How the. Parties obliged to repair are to be re: N Pas 
what Defence they may make. 60 


Due and Cry, 8 6 1 
(A) Hue and Cry at the Common Low or Suit of the King. 


And herein, * 199 
1. By whom Hue and cry! is to be levied. | 62 
2. In what Manner it is to be levied. _ | 63 
3. In what Manner to be purſued. 63 
# W hart the Perſons ma | ſtify doing who purſue it N. 63 
How the Omiſſi Neglect of not doing it is puniſhed. 65 


(B) Of e Hue and Cry purſuant to the ſeveral Statutes which de- 
clare in what Manner > Hundred Heul be chargeable, 
And herein, 

1. What Kind of Robbery it muſt be, ſo as to make the How 
dred liable, and how far it is neceſſary that it be done on the 
Highway. 66 

2. Oa what Day, or Time of the Day, it muſt be committed. 67 

3. What Hundred ſhall be ſaid to be liable. 68 

4. What Perſon is to bring the Aion, and 2 Oath of the 
8 72 

Of the Notice to be given of the be re | 
„Where the fre maſt give Bond for Payment of Coſts, 5 — 
"ca prevail. = 
7 OX the Ox in be talen of the obbery, 
| the ſame muſt be. 925 b 
| 8, At what Time the Adio is to be beoaght, | 
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A Tens of zhe feverat TITLES, 
| A * What Evidence vil maintain and therein of the Witneſſes 


for and a = it. 1 Page 73 
30. . Mihor By Lan the Hupder + and therein of append; 

; the Rob 74 
[ow the e one is 60 ho lv and exch Hundred 0 con- 


15 en es the arge: bh, 75 
Wiots and Lunatics. he 79. 


X (A) What Perſons are eflcemed 7. uch, Jo as as to come within the Protection 
ef the Law. | 22 
(5) How thry-ave 1o be found fach | 

C) Who hath an Intereſt in, and Turiſdidtion o over eos 2 . of 
 nppointing them propor Curators and Committees, and the Power and 

Duty of uch Committees. © 5 81 

(D) How far their Want of Underſlanding ſhall be ſaid ts be prejudicial 10 

them ia Civil Reſpetts. 84 
(E) How far the Want of Underſtanding will excuſe in Criminal Cafes. 8 

8 How far their Ads are good, an or Wen fone of the faite Pro- 
Wi = _ wifrons by Statute-Law.) ] 86 
: (6) * 8 po to ſue and defend, 99 


Indidtment. Page 92. | 


(A) of the aw of an Inditment, and how far it is. confidered 7 g 
Proſecution at the Suit of the King. 
(B) Wher it is neceſſary, or the Party may be tried for a Capical cue 


* 


* 


- without it. 
N. By whom it is to be found; and herein who may and ought to be 75 
iv 
D) Whether the Indifors or Cd Jury may fnd Port of 2 Bill 7. 
 befare them true, and Part falſe. | - 
[E) Hbat Watters are indidable. | 
(F) Within what Place the Offence inquired of muſt Sethe. 97 
(G) ah oh to bethe For m of the Boch ef un Indifimen! ut Common Law, 
N And berein, 
| 1, How the Body of an Indictment at Common * ought to 
| Ter forth the lia and Manner of the Ft. . 100 
2. How the herſons mentioned or referred to in it. 103 
3. How the Thing wherein the Offence was committed. 105 
4. How the Circumſtance of Time and Place. 106 


5: Where the Offence indictable may be laid jointly and where 
ſeverally, and where both jointly;and pps and where the 
Offences of ſeveral Perſons may bs laid in one Indictment. 108 

6. Whetherthe Words /i Ar mis be in any Caſe neceſſary. 108 
7. Whether it be neceſſary to lay the Words contra dey 109. | 
8. Whether it be neceſſary to lay it con/ra Coronam & Digni- 


_, tatem Reg is, 110 
"it, Whether i it be 3 to lay it in contemptum Regis. 110 
10. Whether neceſſary ay it #licite. 110 


11. Whethera Defects in any % theſe Particulars be amendable i 10 
{12, Additional Obſervations, as to Pleading, Arraigament, . 
and Judgment, c. from modern Caſes. ] 
(H) Ind rem, 21. the rea an met upon a Statute. 

rein, | 
57 1 . Whether it benecell: ey that lach jndderment 3 Statute 
—5 . .._ Whereon it is ground l 

=. | | 2. What Mifrecual of ſuch Statutes are Lara . 
= Po 3. How far it isn to bring the O baer ind within 
= „ eee eee | * 113 
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With cher DIVISION S. 


4. Whether an Indictment grounded om a Statute that will not 
maintain 1 may be good as an Indictment at Common Law. 
L page 11 
How far it ene 0 conclude contra fernamStatuii. I - 05 
(1) What ought to he tbe Form of the Caption of an e SHITE: 
(K) Where an Inditment may be quaſbed, _ Ped 4 


_ Infancy and Age. Page I 17. 


. (A) Who « are Infants ; and herein of the ſeveral Ages and. N eriods 4. | 


tween which the Lazu diſtinguiſbes as to ſeveral Purpoſes. ' 118 
(8) To whom the Pr ivilege of Infancy extends, or who are tu be conſidered 


as Minors. 
(C) Heu far the Law regards and Zakes Netice of Infants in Veatre 72 
mere. 12 
(D) Hes Infancy is ta be tried, _ f 75 
) Of what Things an infant is capable in E to the Public, 2 
in awhich be ſhall anſwer for his Negled. 125 
(F) Of what Things capable, being for his own Advantage, 126 


(G) How far the Law takes care of his Intereſt, ſo as not to let him ſuffer 


by bis Laches ; and herein where be nuſt take Notice and perform Con- 


ditions, &c. SY: 
(H) Where puniſhable for Ceimptcand Injuries committed 5 bien, 130 
(1) Of the Ads of Infants, as they are good, void or waidable. . 
And herein, | 


1. Of their Contracts for Neceſſaries. 132 

2. Of Judicial Acts, or Acts done by him in a Court of Record. 

3. of his Acts in pats, where void, or only voidable. I 1 
4. Where void, or voidable, as to the Infant, ſhall yet bind 


others. 146 

5. At what Time voidable Acts are to be avoided. 141 

6. By whom to be avoided. "JS: 
7. In what Manner they are to be avoided. _ 143 
8. Of the Confirmation of voidable Acts. 145 


(K) Of the Privilege of Infants in Suits and Actions by and againſt them. 
And berein, 
ng How far the Courts take care of the Intereſt of Infants. 146 
How they are to appear when they ſye or are ſued. 148 
(L) Of * Privilege of Infancy as to tbe Parol's demurring. 
And herein, 


1. In what Actions the Parol demur. : 152 
2. Where the Parol ſhall demur without any plea pleaded. 156 
3. Upon what Plea pleaded the Parol ſhall demur. 158 


4. For the Nonage of what Perſon the Parol ſhall demur, 158 
5. In reſpect to what Eſtateand Intereſtthe Parol ſhall demur. 159 
6. Where for. the Nonage of the Vouchee. ibs 

| 7 Where for the Nonage of the Prayee in Aid, 
. In what Caſes if the Parol demur againſt one it ſhall be 


Dn another | 162 
by „** of the Parol for Purt ſhall be 
or * 16 
10. Of ibe Prayer of Age and Counter-ples. 1 6 
. - Informations. Page 164 _ 
| (A) Of the + Th and ſeveral Kinds of Informations. 1864 
bl In what Caſes _ * 9 8 | 166 


* what Manner they are to be laid © 169 
2 filing an 2 the . thereon, 3 Provifient © 


2 


1e by Statute 


A Tast of enn TITLE 8. 


| A) T, be 8 Kind, of pd tl OE ar hen 1 x Page 172 
(B) What ſball be a Breath Tae nn e 376 
(C) How diſſolweud. * 8 8 177 


Inns and Jnnkeepers. "Page 178. © 


(A Inns, by what Authority erefled, and how for within the Statutes 
concerning Alehouſes.' 178 
(B) Who [ball be ſaid a common Innheeper 3 and berein 27 g, 
"allowed himby Law. © ; ($I 6 e 
(C) Of the Duties enjoined Innkeepers 25 Law. e 
And e HENS * ö f 3 
To what Things the Duty of an ee ee 180 
2 Of the Offence of ſelling COTE Os. or at exor- 


bitant Prices. en 
3. Of the ee 1 ates to harbour or entertain a Gueſt. 182 
4. In What Caſes chargeable for Things ſtolen or loſt. 182 
5. Who is ſuch a Gueſt as may charge an lunkeeper. 183 
6 Of the Manner in which he is to be charged. 184 
00 Of the Innkeeper” s Remedies againſt bis Gueſts, 8 25 185 
 Jointenants and Tenants. in Common. 
Page 18). 
(A) Of the Nature of their Fpates; and herein of the Difference between 
Fointenants and Tenants in Common. 188 
(B) What. Perſons may be Jointenants or Tenants in Common 189 


(C) Of what Things there may hea Jointenency 0 or Hane in Common. 192 


() How a  Jointenancy is created, _ - 02 

(E) He a Tenancy in Common is ovate; - | 194 
(F) What Words createa Jointenaney and, not a Tenancy in Common, & e 

converſo, 195 


(G) Of the Duration and Continuance of tbe Eſtate, — 1 79 given jointly, 
or in common; and herein u here the Inheritance ſhall be ſuid ta be joint 
or ſeveral. 200 
(H) Of the joint and diſtind Intereſt of Fointenants and Tenants 1 in Com- 
non, as to Ads done by or to hem. | 


8 1 herein, c 3 3 GN 

In what Ads they muſt all „ 5 201 

2. Nele the Acts of one will be equally 1 as if done 

5 t 202 

3. When the Acts af; one will bind the other, whether to his Ad- 
vantage or Prejudice. 7 | 203 
| (1) Of Severance and Survivorſbip. _ i ; 

| And herein, 

1. Of the Right of Sorvivorſhip, and _ Thiogs will ſurvive. 


| g 20 
„ At what Time the Right of Survivorſhip i is to take Place 5 
3. Mhat Diſpoſition will wo a Severance and defeat the Right of 
| Survivorſhip. 
And berein, „5 | 
1. What Diſpoſition with a Stranger will work a Severance, 
2 
2. What Diſpoſition or 33 by one Jointenant or Te- 
nant in Common, with his Companion will work a Seve- 
rance. 206 
23. Ar what Time ſuch Diſpoſition muſt, be made to take 
ak Effect. 207 
* What ſhall be a total Severance or but for a limited 
% Time. 209 
| 5. How 


Wich their DIVISIONS. 


5. How far the Charges or Incumbrances of one 8 


ſhall affect the Survivor. Page 209 
6. Of Severance by Operation of Le 3535 
7. Of Severance by Compulſion of Law; and desen of the 
"= Writ de Partitione Jol ienda. 25 4211 
5 K Tointenants and Tenants in Common how to fur on! bo Jued ; and 
berin of Summons and Severance. © . 
; (L) Of the Remedies which Jointenants and 7 enants i in Common have 
5 nfl each other. EE 2 19 
| - Fointure. Page 220. 


(A) The Original and i Introduction of this Proviſion. FO 221 
5 (8) Of its being a Bar of Dezver ; and herein'of the 27 H. 8. cap. 10. and 


the Rules to be obſerved! making a good Jointure, and ſuch a one as 
"Wn bean effettual Bar of Dower, 1 55 


And berein, | 
| 1. That the Eftate muſt rake Effect eee afier the /Deinh 
of the Huſband, | 8 
2. Thar it muſt be for Term of the Wife's Life, or greater 
Eſtate, 22 
That it muſt be made to herſelf, and not to others i in Truſt 
for her. 1 


4. That it muſt be in datisfaction of her whole Dower. 224 

5 That it muſt be expreſſed to be in Satis faction of her Dower ; 

ad ad therein how far a collateral Recompence ſhall be a Bar of 

Dower of Jointure. 335 

6. That it muſt not be made during Coverture 1 

0 How far Ber own or ber Huſband's Ad may defeat her of this KO 
ſion. 

D) How far a Fointreſs is intitled to the Aid and Fae of 1 if 
Equity. : 15 
0 of other Statutes, 3 to Dai &c.] F 
Of Diſcontinuances by Women of their Huſbands Eſtates, vid 

Tit. Diſcontinuance; el. 2. p. 92. 


Juries. Page 230. 


(A) Of the ſeveral Kinds of Juries and particular Ne ; . herein of 
' the Number ſuch Juries muſt conſiſt. 232 


(B) Of the Fury Proceſs, and Manner 4 Convening the Fury. 


And herein, © 


1. Of the Neceſſity of ſuch Proceſs, and where a Panel may be 


returned by a bare Award without any Precept 235 

2. Of che ſeveral Kinds of Jury Proceſs, and Manner of com- 
pelling a Jury to appear . 

7 By whom ſuch Proceſſes are to be executed, and the Jury 
convened, -—-: IT 

4. In what Time ſuch Proceſſes are returnable. 242 

5. Where the Jury mult appear. 243 

6. What Number are to be returned. 245 

7. Of awarding Proceſs by Proviſo. | 246 

8. Neceſſity of returning a Penal into Court, and where a Pri- 

ſoner _ demand a Copy of it | 247 

9. Of the Trial's going 15 0 defetu Turatorum ; and therein 

| of drawing a Jaror. . 247 
05 In 1 Caſes pry, 8 is «uh Mauner Tales it erexcehts 248 


(D) I wwhat Caſes and in what Mynner ſpecial Furies are uppointed 250 
(E) he are is be returned; and herein of the Qual! ate and e 
Cai:ſes for which they may be — 

| Foe therein. | 
1. Of Challenges to the Array or to the Polls ; 1 verein 8 
the Inſufficiency or Partiality of the Sheriff or Returning Om- 
cer is a principal Cauſe of as: or to the 1 251 
here 
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2. Where Inſufficiency and not being Liber bons is a good Cauſe 
of Challenge to the Polls. Page 253 

* Where the Want of Frechold, or a competent Eftate, is a 
good Cauſe of Challenge. a 254 
* 3 Where the Jury's not being convened from a right Place is a 
2a. ood Canſe of Challenge. 3 2677 

5. Where Partiality in the Juror i is a good Cauſe of Challenge; 
and therein, where it ſhall be ſaid a principal Cauſe of Cal, 
lenge, or to the Favour. 258 

6. Where the Quality of the Juror is a good 9 os Challenge; "of 

| and herein ho are exempt from ſerving on Juries © 

. Where from the Quality of either Party, it is a good PA. . 


Cballenge, that a Knight is not returned. 4 861 
8. Of Trials per Medietatem Lingus, here an CNS; 262 
9. Of peremptory Challenges. | 263 
10. Of Challenges by the Crown. 1 265 
11. At what Time a Challenge is to be taken. e 265 
12. How ſuch a Challenge is to be tried. 265 
F) How Jurors are to be impannelled and ſworn. _— 
(G) How to be hept and diſcharged, | 269 


(H) In what Caſes and in what Manner to "ct a Fa VR 


7 
(1) What Irregularities ana Defefs in convening, or in the Qualifications 
of the Jurors, are amendable and aided after Verdict. 272 
(K) What lrregularities or Deſecłs in TORE or in . Quali ifications 


of the Furors, are aided by Conſent. | 277 

() #hen and by whom to be paid. | ' 5 td 
() For what Miſdemeanors puniſbable. | TI 

And herein, - 

2, Where puniſhable by PE TR 2 

Of ne judgment in Attaint. | ot - 

2. How otherwiſe puniſhable. | 282 

3. Where Abuſes by others in relation to 1 are puniſhable ; b 

| and therein of the Offence of Fappracery.... 4 284 

Julttices of Peace. Page 28 es ETON 2 

(A) Of the antient Officers, called Comſerwaters of the Peace. _ 285. 


5 Of the firſt inſtitution, and general Statutes which give Taſer 14 


Peace a Furiſdiction. , 
(C) Of therr Commiſhon, and Manner of appointing. them. ES 236 
(D) Who are qualified for the Office, | 


28 ; 
E) Of their Authority and Juriſdiction enn to their Comm if, = h 
_ the general Statutes relating to them, het | 


And herein, 
1. What Juriſdiction they have in relies. to Treaſon and Miſ- 
priſion of Treaſon. 355 
2. What in relation to Felonies. — | 291 
3. What in relation to inferior Offences. 292 
4. How far they have Power to proceed on i not taken 
before themſelves. 292 


5. By what Juſtice the juriſdiction muſt be exerciſed ; and 8 
how far a 91 5 of a * mo at out 1 it, or within a 


Liberty. ee e 


_ Leaſes and Terms for Pears, Page 295. 


(4) Of what Things Leaſes may be made for Ye, ars. 8 
B) Of the Ferſons by vous. eaſe may be made ; 46 * 7 7 
Leajes ly Wes. # bercin 

( of 
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05 Lee 
1. Of Leaſes made by Huſband 40d Wie . the Comme Law. 
$35. age 3O 
Ss 3 — ne INE e i 
(D) Of Lale Tanent in Tail. On 1 
And berein, 
1. 8 Leaſes Tenant in Tail might have, made by the Common 
: „ wy 


2. What Leaks Tenant in Tail may now make to bind bis 

ſince the 32 HM. 8. cap. a8. 319 

4 When and in what Caſes the ſue in Tail or Strangers, 
| be bound by voidable Leaſes made by Tenam in Tall. 322 
(E) of Leaſes for The or Years by Beclefpaftion Perſons. _ | 

And herein, | 

1. What Leaſes they might have made by the 3 Law, and 
ol the ſeveral enabling and diſabling Statutes, with ſome general 


e any are them. 3 a 
2. Of the Rules to be and Qualifications re 0 
the Perfection of ſuch Leaſes. : 18 

Aud therein, 


Rule 1. Where an Indenture or © Deed i is necaſury. 336 
Rule 2. Wannen 5 5 
5 Hud e 
1, When ſuch Leaſes as have no Date at all, or a e | 
3 Date, are to begin. 340 
2. Such Leaſes as have a good Date, and are delivered on the 
" fond Day ; in what Caſes the Day of che Date or Delivery 
z to be taken incluſive, and in what Caſes excluſive 340 
„Such Leaſes as have a good Date, but are not delivered 
ll a Weck or Month, Cc. after, when they are to begin, 
And how the Declaration on ſuch Leaſes is to be framed. 342 
Rule 3. Within what Time the old Leaſe is to be ſurrendered; 
and therein of concurrent Leaſes. 345 
Rule 4. That ſuch Leaſes are not to exceed three ws or 
 _ twenty-one Years. 350 
voy Of what Things Leaſes may be made to bind the be 
05 br. 
of Grants of Offices by Biſhops, &&c. within theſe Starutes,/ 
. ſee Tit. Offices, Vol. 3. p 718 
Kale 6. What ſhall be ſaid @ uſual Lening 10 Farm upon the 


ſeveral Statutes, and by what Perſons, Wi 
Rule 7. What Rent is to be reſerved. - I 
And berein, 0 
1. That there muſt be a Rent reſerved. 358 
2. That this Rent muſt continue due and be payable to the 
Leſſots and their Succeſſors. 358 


. That ſuch Rent muſt be the ſame, or more in Quantity than 
hath been 12 * twenty Years next fore ſuch 
L. eaſe made. a 
And herein, | 

55 | 1. What mall be ſaid to be the antient Rent where og 
+  Fiety of Rents have been reſeryed, or a formerly 
reſerved now omitted or varied. 359 
2. Ia what Manner ſuch Reſervation 3 js to be made. 361 
3 Where the Addition of more Land, with or without on 

. of more 19 8782 aal 00 We wie 
Where 


* 


* 0 : 


: | Where. 2 R of the whole Reat, or pro 
| IE Rata on a Leaſe of Part, ſhall be good. : . 64 
Rule oy mg ſuch Leaſes muſt be 'made without Impeachment | 

of Waſte 


>) "M0 Leaſes by Parſons, Vicars and others, « with reſpe® to other Wat 


( ations. 


<<) Of the Conſent or eee 75 others to e a &. ral 


075 ical Perſons. 

And berein, © 
1. Where e eee is moni 9 in 3 of the Leaſes 
or Eſtates made, or of the Pe ons making the ſame 374 
2. What Perſons are to confirm ſuch Leaſes or Eſtates, and in 
- ,- what Manner. 375 
3. What Eſtates they who make FEY i Ste ee have. 385 

4. At What Lime ſuch Confirmation is to be made. 3 
5. How far a, ch is to be had to the true naming of the Corpo- 
ration or Perſons who do confirm. ” % 390 


3, 


TE: 055 07 void or Haiduble Leaſes by Eceleji (nu Perſone. 


And herein, 


. Againſt whom Leaſes not purſuant to the Statutes, or rene 


diefective, are void or only voidable. 
2, By what means and in what Caſes ſuch voidable Leaſes may -y 

made good. 395 
3. The Manner of avoidi ing ſuch Leaſes as are inche voidable. 396 


ee eee 


in the Lands leaſed. 
And herein, . 
1. Of Leaſes made by Tenant in Wer or Courteſy. 397 
2. Of Leaſes made by Tenant for Life. 
3. Of derivative Leaſes, or by one who is but a Leſſee for Years 
» himſelf. * 398 
4. Of Leaſes made by a Diſſeifor o or Diſſeiſee. 399 
Of Leaſes made by Jointenants or Tenants in Common. 401 
6 Of Leaſes made by Copyholder s. 402 
Of Leaſes made by Executors or Adminiſtrators. | 405 
8. Of Leaſes made by a Bailiff of a Manor. 406 
18 9 Of Leaſes made by a Guardian. | 406 
10. Of Leaſes made purſuant to Authority, _ 408 
11. Of Leaſes made purſuant to Powers in Serge Conveyances 
- + and Settlements. | 5 411 
(K) ub Form of Words Leaſes may be 3 419 
(L) What Certainty is requiſite 4 Leajes I Yea ears as to their Beginning, 
Continuance and . wg 
And herein, | 


| 1. With regard to the Ts of the Tpke) 4, 424 

22. With regard to other Circumſtances taken Notice of in . 

| 6" of Leaſe, whereby to aſcertain the Commencement there- 

. 42 

3. The Certainty of Leaſes for Years as to their Continuance. 4 5 

4. re Certainty of Leaſes for Years as to their Duration and 

-nding. 434 

(M) In what Caſes and to what alte an Entry by the  Lifſee i is — 
fite to the Perfedlion of bis Leaſe. 


N) Leaſes for Tears, when t take EfeB a as a Reverfion, when as a 5 


Interefl, and when neither the one nor the other. 


(O) Leaſes 50 Tears by Hfleppel, bow far and againſt whom ſuch Lee 


are good. 
(P) favs for Years and future intereſts, bees far they may be „ 4 
deflroged and bow far not, andwhert'an Enry before the Term 5 


© a Dien. 
* G 


Win their. DIVISIONS: | "BN 


00 Hero far At by what Means n Denis Truſt to 1 25 
Inheritance may be barred or deſtroned. Page 448 

(RN) Leaſes far Tears, when merged by Union N e er Fee. Cl - 

(S) Of Surrenders of Leaſes for „ | 


And herein, Rs HL 
i. Of r ak in Faq or expreſs.” ES e a 
nd herein a | 1 0 
OE : 1 Bow what Words ſach Wee may be pale” * : 67 | 
L Upon what Eſtate ſuch Surrender may operate. 458 
3. Ot Syrienders:i in Law, or implied Surrendets. 
And Lots * 8 | 7 
I. With regard to Leaſes in Poſſeſſinn. 459 
2. With regard to Leaſes in futuro, . 462 
| _ - 3- With regard to the Thing itſelf ſo ſurrendered. 462 
n abe when e by cancelling the Deed. © 463 
5 _ Legacies. Page 46 5. We 
(A) W hat a Lone properly "Rs ö = . 46 
(B) Where a Legacy ſhall be JE to be well given. N 
And herein, = 


1. What Words make a good Beq 24 466 
23. What ſhall be ſufficient 8 of the Perſon 1 to Fes 468 
3. What ſhall be ſufficient Deſcription of the Thing given, ay : 
| ; what ſhall be ſaid to be bequeathed. * 
(0 What ſball be an Ademption or Extinguiſhment of a Legacy. > 
(O) Where a Legacy ſball be preſumed to be a n of Debt or : 
Duty owing from the T eflator #3 473 
(E) Of Legacies veſted or Fenn; OT 4 e NS : 
And berein, of lapſed Le 7 Fs 5 
1. Where it ſha a lapſe acy by t gates ying in 
the Life time of the I pi Log where in ſuch Caſe it ſhall 
veſt in another Perſon to whom it is limited over. 47 76) 
2. Where a Legacy ſhall be ſaid to be veſted or lapſed, being 
to be paid at a Journ Tings, to Wen the L did not 
arrive. 8 "EE 479 
| Where Legacies or c Portions charged o dhe Real Eltate are * | 
bo 7 hooks of che Heir at Law, ſee Tit. Heir and Anceſtor, = 
9 3» p. 
(F) 07 N 1 and how far the Condition muſt be complied 
with, otherwiſe the Legacy will be forfeited. | r 
( of ſpecific and pecuniary. Legacies, and the. Difference Ry : 


( 110 of abating, refunding, and giving Security ws that nit. 5 3 
(1) Of refduary Legacies and Legatees. „ 
(K) of the Payment of Legacies, ok 
92 rein, 8 
1. What ſhall be a good Payment and to whom tobe made, 484 
2. At what Time a Legacy is to be EE 3 486 ; 
3. Where the Legatee Gall have ereſt, and ee in Vo | 


mean Time. 436 
| (L) Of the Executor's Aſſent to a 83 7 
| (M) Legacies ia ae Court, and how properly. dene. Stats _ 
3 Libel. Ne 749 e 
4A) What oallbe ſaid Libel, 8 VV 

Ad os. ed % e 

1. How far it is neceſſa it Bel be is Wade. > 
2. What Degree of Defamation will amount to a Libel, ' 4.0 


1 7 1 Certainty in the Matter and * will 4 it a 


4 Whether 


A Tt of the He T ITL Es, 


ha Whether any Frocrodings i in a con of Juſtize wilt moan to 
e Libel, ha 494 
We Where any Thing ofthis Kind cane hat. - 495 
(B) W o ſball be ſaid a Libeller. Of . 
And herein, 
1. Who hall be ee Author or Compoſer of l. 
2. Who the Publiſher. | | 7 
(00 The Offenders how puniſhed.” - PO rn | * 


Limitation of Actions. Page 499. 
FO Js = gs of Adions at Common Law, and before hs Stat 


8. cap 
6 Of the Laurie of real gun, purſuant to 32 H. 8. "cap. 2. = 
21 Jac. cap. 16. - FOE 


(C) Of the i ee of Time is regard to Adtions en Penal Statute, 504 

| G Of the Limitation of Tin in _ to 8 —_ IE, to 
21. Jac. 1. cap. 16. | 

And herein, N 3 ge Woey 

1. Of ARions X pv ty" Battery. | 5806 

2. Of Actions cf Slander. 5 507 

3. on Actions ariſing wen Contra and founded in Male 
Aud herein, 

1. Of what Nature or Degree the Aion muſt be, ſo as to be 

bdbdarred by the Statute. 505 

{a 2, Whether a Truſt or equizable Demand be within the Barat, 


| 910 
3. At what Time the Right of Adton ſhall be ſaid to have ac · 


crued, before which the Statute can be no gar. 511 
4. In whar Court the Demand muſt be made, or what Courts 
ate bound by the dtatute. 512 
'@ 67 the Exceptions in oy Ow a1 "ag F. cap; 16. and n with 
N a Bar thereof.” | 
Aud herein, 

| 1. What 1 are 8 5 Saving wy the a 5 yrs 3 

2. Of the Exception in relation to In ante, . 

3. Of the Exception in relation to Accounts between Merchants. 

313 


Ae Of che Exception in relation to Perſons beyond Ses. 14 
81 5 Where no Executor or Adminiſtrator to ſue or be foed, 22 
A Where no Juriſdiftion to ſye on, or bindered by ſome Auths, 


rit 9 i 
Sy Where the beg owe a Wr will ſare the Bar of the Statute 78 
8. Where a Debt barred by the de ee r 


50 Of the Manner of Pleading ape taking Advantrg 8 1727 ben of | 


4005 Walen. Page $19. 8 
: "FR What it is... 195 | | 519 
.(B). Hew punifbed. PP . 319 


Maintenance, and the ener ot Bu or 
Selling a pretended Title. Page 2 7 


85 (A) What fball be ſaid to amount to an Af of Mainte: te 120 
2 3 ſows ſuch 484 wey lt EOS. 


cen, 5 
1 How far they are 
in Variance, 


Wim thei DIVISIORS. 


4 How far in teſpe of Kindred or Affinity... Page 5823 
pany 4 How far i in re pee of other ne hat of Lord and 
| 4. How far in reſpect of Sn : | $23 
. How far in reſpect of the Profeſſion of the La w-. 323 
(CY How Maintenance is refrained and puniſbed by the Conant Lanes! 524 
(b) How re rained and puniſbed by Statute. bi $24 
(E) Of the Offence of Buying or Selling @ pretended Tie, . e eb 45 


' Pandamus. Page 527. + | 
(A) 0f the Nature of the Writ ; and herein of the Ke SCA 


of awarding thereof. | 525 
(B) Of the 4 thereof, and for what ene i * be 7 5 0 
ef , ©; 
C 0 2 Caſes to be granted. 
And herein, 


1. Where it lies to reſtore or Re a WY to an Office, and 
what ſhall be ſaid ſuch a Public Office for which, a 9 
will lie. 529 
2. Where the Party's hooks ths Remedy i is a a ſufficient Foun- | 
9 to deny it; and therein of granting Mandamus's to 
reſtore Members of Colleges, Oe. $33 

3. What Removal or turning out of an Officer will intitle Bop to 

a Mandamus. 534 

(D) Where it lies to inferior Courts, and Magiftroter, to oblige them to | 

that Fuſtice, <obich the Publit Good requires and the Law enjoins. 534 

E) Of the Aarhority by eobich it ifſues ; and hevein of ihe  diferetionary 


Power in the Court, of Grantin or Re tt. | 540 
„F) To whom to be cles 35 A. * poi 
' By whom to be returns , 
(H) Of the Manner 27 eu Obedience to the Wris, and GOP" 
Return. | | $41 
I) What ſhall be ſaid a g ood Renn, | | „„ 
"19 Of traverſing the 8 and takin . V5 
L) M the Party" + Remedy for a falſe 1 5 * 0 543 
(M) O awarding a Peremptory Return, © „„ 2 8 
1 |  Parriage any Divorte, [er 569. 


Maſter and Servant. Page . 


0 Of, W Hiring and Binding a Perſon \ Servant or Apprentice 5.46 
27 eb 2 may Jerve. 2 are capable of binding themſelves Servants or Ap- 


547 
SH Of the Feria of Fuftices of. Peace in binding out Apprentices, in 
der: iging ers to provide for them, in compelling them ro refund the Mo- 


ney bad with them, and in difeharging emtices from their Maftere. 5 48 
hf Of the Neekſſng of | forving 2 T as if Qualification to 1081 wa 


rade within the 5 Eliz cap. 4. 
* And herein, 

1, What ſhall be ſaid » Trade, wh a bete is x prodibited i 
follow, within the Sratute.. $52 
2. What Manner of following or exerciſin ing a Trads ſhall be ſaid 

within the Statute. $53 

3- What Kind of Service will be a ſufficient Qualification within 
the Statute. 574 

4. By whom the Offence of following a Trade without z Qu 

fication is cognizable 554 

5; Of the Form of the Proceedings in order to a Convidtion, for 

— a Trade without TOY qualified, 555 


(E) Of 


(F) Of making Apprentices free. 


(G) How Apprentices are to be taken Care of aber their 80 baphen 


to die. 


(H) / Servants Wages, how mopverable: 


A TasLe of the ſeveral TITLES, 
(E) Of affigning and turning over Apprentices to ther Maſters. 


4 


(I) What Ads of the Servant are deemed the Maſter's, eienr Wap. >. 


ter may tale Advantage. 


(K) What Aa, of the Servant ſhalt bs deemed the Maſter's, 


Maſter ſhall anſwer and be bound. 


(L) For what As of bis ſhall the Ferne Bimſelf 2 


2 For what As of his Jn the Ar BAG 
, : 
| 2 5 


1. Where b 10 an Münk Truft or Confidence a Sernt wall; an- 
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ws {wer in a Civil Action. 


5 
. 7 Servants and Apprentices ſhall be puniſhed criminally, an 


for Acts done in relation to their Maſters. 


00 05 Of the M * s Authority over bis Servant, and how 1 he may cores 


puni 
(0) Off the 2 Mafter's Remedies —_ others for inticing away, and 9 
other's Defence. 568. 


Injuries done, in relation to his Serwant. 


5 oe What a Maſter or Servant may juſtify doing in each 


Marriage and Divorce. Page 569. 
(A) What Perſons may marry within the Leuitical Degrees. > 


wer 10 1 


35 be On 10 bis 


for la 2 


_ 


64 


565 
566 


| „ 
(B) Of Zſpouſals and Marriage Contrast; and herein of the WENT: 
between Contradts in preſents « and futuro, and the Remedies for the Vio- 


lation thereof. 573 
(C) Of the Solemnization and Corea * 2 te to a complæat Marriage * 
f it herein of the Offence of performing t Ceremony dat 4 Autho- * 

ity or Licence. | wy 
( 92 Of Yf Offences again /i the Rights of Marriage. | 
herein, 1 
1. Of the Offence of a forcible Marriage. 


of ſixteen, without Conſent of Guardian, 


3. Of the Offence of procuring an improvident Marriage ; ; on 


therein of Marriage Brokage Contracts and Agreements. 
(E) Marriage bow long to op ; and n ef. the Amel. Fn 


ivorces. 
And herein, | 
1. Of Elopement. 


z. Of the Offence of taking away a wie, and of criminal WL 1 


verſation. 3 


JI; Of the ſeveral Kinds of Divorces, 


Serchant and Perchandixe Page 583. 


5947 Alien Merchants, _. 
}f Principals and Fadors. 
: & 8 Partners and joint Trader. 

(2 f Ozoners and Maſters of. Ships. 
(E) Of Mariners. 
(F) Of Average, 
G 927 Hypothecation, 

) Of Charter Parties, _ | 

10 Of Policies of Inſuranccde. 
(K) Of Bottomry Bonds. = p 
9 N Bills of 4 
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580 
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2. Of the Offence of marrying an Infant Female under the 105 
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at | way 
2 Of the Nature an 
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> Mad 108 . 


: th Who fan 


-" 1 5 FEAT 2 CER 


4 Of the Acceptance. 464 1 11 f 9 — 8 N "3 5 3-433 * 15 > 

bs berein, Wal als ater 3 eds? 7 A 8 

1. What ſha Mall be Haid a, ceptance. a 610 
2. Whole Acceptance 125 


"Whether an Acceptance may be qualifed.” Zo 5 b 2 


1 = ; Or the Proteſt. 
0 che Neceſſny 260 Vakany of the EY 612 


= 2. Ar what Time ine woke pads * 797 qbgiving; 1 Nag 
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8. Of the Actipn and Ae 2 = of Exchange, 
ner of declaring and pleading therein. 
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Shimomer and Addition. N + © 


00 What Names are the fame, and may or may not b 


616 
* What Names _ Tons are "ew 1 let 25 * by truly 


. FF 
herein, 28078 2 1 


„Geer 5 
. of the Addi + the Eſtard © or. "Ie E 2 ; 
ale Pad 


| 61) 
3 7 895 Addition of whe 

+5 Wy the Addition d the 1 85 

. 5. Of Additions which are = yeyatices to t 

| ol b the Name is truly put at fir ft, ar after mardi vark 

10). the e efween he” pay: Grants, 0 e, E. 1 
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Of the Manner of taki Oe and pleading a 
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TEL dency of Redemption. | 
5. Of the Equity which muſt be döne 


5 . Nonſuit, Page 678. 


4A ast of Watte P: "FE Es, 7 : 


D) © {tbe bee al Per rfor 7 of te Cone „ LOL KL rede 636 
6 47 Of the quity of 2. and Nele, 1 $6 l 5d 


berein, ns 
ö eee whom the Kong money 85 
£699 bg 'To whom'the Moytgage-money ſhall be paid. We 


. 3. Of the Precedency and Right of Redemption, where there are 
ſlſeꝛveral Mortgagees or Incumbrancers; and therein of their Re- 
medies againſt each other, as well as againſt the Mortgagor. 642 


g * 119220 5 4. Ho far the Purchaſing in 4 precedent Mortgage or Incum- 


4 brance will protect ſuch Purchaſer, an and intitle him to a Prece- 


| bim, wile mt re- 
deem, to the Perſon againſt whom à Red. e 651 

65. At what Time the Redemption mult be. KISS BO Gr 4 
J. Of the Manner of redeeming and forecloſing. 656 
(F) Morrgagees and their og: ov to 2 goat * . eee 
Io make. on 1 057 


; 10 


Murder and Pomicde. Page 661. 


(a) In oh Caſes a Man may be aid to kill ae ADE, 662 
(B) Who are ſuch Perſons, 2 killing of. 1 ; a 088 5 be 4 te 
665 


.. commit murder. 


8 What e. be deemed Murder. a 9 2 5 
Aud herein, 5 
1. Where it mall be fad, to- expreſs Murder, and, of Malice 
| repenſe. 66 
2. Where the Malice ſhall be id to be implied or . 2 
tion of La). 115 | 
Aliud berein, „ e 
1. Where the Homicide e „ e end 
without Proyocation, the Law implies Malice. 6567 
l 2. When done on an Officer or Miniſter of Juſtice. 668 
5 3. When done. by Perſons 1 in the Execution of ſome other 
1 _—— 255 | 115 bY 670 
en anſlaughter ; and herein aſlau er exe t from Cler 
\ ras 1 Jac 1. TAP 8. 1072 N ; fp of 7 
05 Of ee, . e Rint TeX ag 10 5 
And berein, 5 eee 


1 As it happens in We * Paitcedon and Adrancemen of 
„ public Tat | 


ions 
9 2. As it happens i in _ Defence” of a Man's Peron Houſe gs 
0 Of e Homicide,” N 52 i e ee 8 5 
1 * — 
1. omicide per in r ende 6 
2. Of Homicide Fo af dende. et note | = 
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(a) 0f the Nature thereof, and how teh Feri from a Retraxit, ak 675 
(B) Who may be nonſuit. 15 679 
() In bat Ackiont there may 'be a Ven fun. 70 2 wo 

D) At wvbat Time a Nonſuit may be. ; 
E) How far the Nonſuit of one ſhall be the Nonſuit of Se * : 
How far a Nonſuit for Part of the T bing in Demand Hall be. a 15 
of wit for the Whole, © 682 
V libe kes of a Nonſuit ; and 1 ln itubeing a peremptory Bar. 682 

Nutſances. 
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Muilantes. Page: 66% e 


(a) What ut fall be ſaid a Nuiſance. e 683 | 
(8) How far the Indi@ment mu charge it to be an Annoyance 1 [1 1 , | 
© King's Subjeds. Sb: | os THR . 55 4 687 ; 
(C) How a Naiſanee bo bes or M ee le ee. 
(D) 4 How the Offence is puniſbable. +2688 
For Nuiſances relating to the Highways, fee Fir Hightays, Fol | 
CRY 3. P. 


7. 
For thoſe relating to Bridges, ſee Tit: Bridges, 11 1. 5 34g. + 
14 For thoſe relating to Publie e wich 5 10 and e 
Vol. 3. p. 178. top „nb : . | 
Fg) | Obligations. JP — 3 8 > wk K [iy 
(4) Of the Nature of the Security, called. 4 "Bender Obligations C 8 : 


(B) What Words create ſuch'a'Security. AO eee to 
(C) of the Ceremonies requiſite ts a Bend or - Obligation and herein 7 
* Signing, Sealing, Dale and Deliver. 693 
(D) e Parties to tbe Obligation) ni 
And berein, | e : 
1. Who may bind chemſelves or be Ob E 52 5 895 
2. Who may take ſuch Securi Gele de Ses. | 5 
3. Who ſhall be ſaid to be the igee 3 ; "age alben e making ſe- 
vera] Obige... 11 | 
4 Where there are gveräl Co-obliy ors or Srevies | z- Inca herein, 
: where they ſhall-be {aid to be jointly and ſeverally Wan az 
5 of the Obl, ee's Remedy againſt all or any of them”. 697 
1 Of their Re medies againſt each other.. 1 701 85 
| (E) of 5 Condition and en of the 1 5 55 705 | | 
5 erein, © * e . 
I 1. Ofpoſlible and impoſſible Conditions. "Ant l or © 
I 2. Of repugnant Conditions, s. i TAG 71 — 
GS 3. Lawful and unlawful Conditions. Sus 4 ; 
(F) Of the Breach and | har forge oy the Condition . an Obi 
And herein, 
. What ſhall be a Verarh, or ſufficlewit Folenincs. 4, FO 
2. Whete there are dinjunRive L bow tobe performed. 
2 e 708 
3. By ind: to whom'to be performed, [1 0 E p00 
4. At what Time ee © v 2 4 
At what Place to be performed. #1 fas e 5 
d- 


* What the Obligee mult do in order to „alle 8 

- vantage of the rents and herein of Notice. Nequeſt, c. 71 
7. How. the | Breach muſt be aſſigned and ſet fotthꝭ and Us 
Manner of pleading Performance, and in Bar. OLE "914 


num hit, 
- Offices and Officers; Page 718 
(43.0 the Natur Office, and tho;ſte val Kind $ 
oe Yee Her Ofc maroon rs , 
(C) Who hath a Rigbt ef granting er ;4 ſigning an ce | nd bereinof | 


_ Fran oF incident 1 another, way Lins 
the Grant of O fices by Eccleſiaſtical Perſons.) ...... 
(E) Of the Ceremony requifite to a complete! — or Grom, ; of the 


Oaths required by $ tatute. Te 726 
F) Of che Offence-of buying por ſling en dt. abet Oder are 
prohibited to be ibu diſpoſed "= 5 9619 g — 72 


| d . 7 
(G) What Kemedies a Perſo + 5 hr eg Rightionnd r m/ purſue, tobe 
Kt into the n nnr, .. at . 
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CCC ᷣͤ c 2 4 2 4 F2. © 
* Page2 The Habeas Corpus ad Subjiciendum is that which iſſues in Criminal 
Caſes, and is deemed {a) a Prerogative Writ, which the King may iſſue to 
2 Inſt. 55, any Place, mary a Right to be mmm bed * . hr ee = 
Jung. 14. the, Prisoner, and-fer hay Reaſons be is confived) Teinallain regard tothe 
(a) Cro. Subject TY his Wii of J Right, that is, ſuch a ongę as, 0 intitled 
Jac. 543: to Ce) ex debito Tuſtiti,. apd is in Nature of a Writ of Error ig examine” 
, * the Legglity-ob the Commitment i and thecefore commands the Day, the 
99. Caption, and Cauſe of Detention to be returned. i 
= _ 131. Doug: 213, 751. 2 Ro! 
| Cro. Car. 466. But it is no original 


tion, and returnablr;iomediits.Delere.a Tides at his Chambers; ot expin u 
the Term; but Defendant may be brought into Court upon the old Wat Bar Rep. 439, 54, 06. 
Forths Phe Habeas Corpus al faciendum W recipiendum iſſues () only ip Civil 
vide infra. Caſes, and bes where a Perſon is faged; and in Cual, in ſome inferior 
(a) If upon JuriſdiQion, and is willing o have the Go determined in ſame ſuperior 
r Fo whigh hajh alien over che Matter ; in this Cale the Body is 
ira andalſo to be removed by . Corpur, but the Proceedings muſt be removed by 
aMatterof Certtorart®. CC V 
Crime be KEN 5 ee . danach oo, . t. Io Ab 
returned; as if 4 Perſon be arreſte Debt, and alſo. witha Warrant of 3 Juſtice of Peace 
for Felony. 1. Iſ it a to the Judgg, of ourt, that nal pak yon Na other Civit Action, 

is fraudulent, they may remand him, 2. It it be found Real, they may cammithim tè the King's 
Bench with his Cauſes, though they are Matters of Ccimez for that Court hath Copuſance as 
well of the Crime as of the Civil Action; but then in the Term the Court may take his Appear- » 
ance or Bail to the Civil Aion, and remand hirn, 3 as ta the time to be pro- 
ceeded on below ; but upon the Writ ad faciendum & gecipiendum, there not fingly 4 Mat- 
ter of Crime to be returned, for that hclongs to the Hebea Corpy Wy vr: why el Hit 
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P. C. 145. & wide 6 Mod: 133, 


* See infra, 6, Ay to,the; Habeas Corpus cups. Gouſe, vide. 2H. S Se, t, e. 27, 6g Riis. e f. f. 2. 
and 21 Jac. 1.8 Re ag revs New! terre | c ft: vr" 
ES. vide poſt, 15. n. | -% 7 . 5 5 3 21 1 

Dyer197.3. There is likewiſe a Writ of Habeas Corpus ad reſondendum, where a 

249-pl. 84. Perſon is confined na Gaol for a Cauſe of Action rung within ſome 

Mod. 245 inferior Court; and a third Perſon hath alſo a Cauſe of Actiog againſt 

Styl. Pract, his; 7 which Caſe he may have hi Weit in order tg charge him in 
Regiſt. 330. ſome ſuperior Court; for inferior Courts being tied dawn to Cauſes 

riſing within their own, Nie the Party wauld bę without Re- 

( one in wedy, unlefs allowed to ſue him in another Court; Ce) but it feems, that 
IO regularly a Perſon confined in B. R. cannot be removed ta tlie. C. B. by 
e an d this Writ, nor vice verſa; for in theſe Caſes there can be no Defe gt of 
totheKing's Juſtice, as theſe Courts have (/) Conuſance as well of Local as Tranſitory 
Habeas Cor - | 
pus, and intending to go over to the Fleet, procures him ſome Friend to bring a Habeas Corpus to 
A eee thither till he has anſwered to the Cauſe in 8. x. ſor he 

not compel the if 10 follow after a prolling Defcrulant; andi ſo wie verſs of the.Comman 
 $leas, each mate: oc retain the 3 9 — w 4. is firlt e 0 TER 7 anſwered 
there, he may be carried any where. Salk 350. pl. 1. (/) And therefore this Writ lies not to a 
County Palatine, Salk. 354. pl. I7.—nor to the Cinque Ports, unleſs the Action be local, ſo that 
they.cangothave Conulance of it, Mud: ao. 8 Mod. 22. ig Mod; 666. 
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+-8ee the Stat, 3x Car, . c. 2, f. 11. and ſes 775er 6, 7, & 10. 1fa Defendant isi Cultpdy 
at the Suit of the Crown, he-cannotbeturned over on an N bebe orgy: rk Air Prifon, at the ln. 
ſtanee oſ a private Perſon for Debt, if he alledges a Pardon by Act of Parliament, it myſt bebydug - 
9 that the Crown eee 274.—A Priſoner in the Fleet for Con 
tempt in the Excheguer, Rigs Dehtto the Crawn, may be brought into B. R. by Habers 
Corpus, and ſurrendered to the Marſhal, in diſcharge of Bail, in xnother C auſe, and he 4 be re- 
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upon, a (Mi, wherg the Party is taken. aud in Execution in 15 quit 


chm neery, and 4 Copi Corpur returned the next 
— 8 75 Gert the 8 jy e 2 e ee e e Attachment 


he cannot carry him out of the 8 without the King's Writ——Thers A 


de Habeas Cor ad Teftificand', which is to remove a Perſon in Oonfinemnent in order to 
give his Teſtimony, in fome Court of Juſtice; for which wide Seyk 189, 126, ago. 3 Keb. fr. 
Comb, 27, 48+ (6): A Perſon committing a Erima in Barhadeee, and apprehended here, 
may be. ſent thicher hx Haheas Corpyr: and tried. 3 Keb. 569) 566, $68, Nm Caſo. 
Alſo ſinge the. Habeas Car hrs Act, a Perſon committing à crimiupl Offence in_{relane being os hare. 
may be . 800 to Z and tried there, 2 Vent. * Wh: Gol . s Caſe. 2 Stra. 

X. N. 225, Firygid . 12. 14 Vin. Abr. 50 ee Alfo Juſtices of —— 
may ſend Priſoners by as Corpus to the Sheriff of another „and a Preceyg ta tþe 
Sheriff of that other County to receive them, namely for a Feleny committed in that Copnty, 
though that County be out of the Circuit of the Juſtice that ſends them. 4 Hale Hut. N. C. 39, 
That if any Habegs, Gor gue come e rœœive a Priſoner fron another Gaok, ch Oo 


oy the Offence for which he ſtood committed at the gather Gapl, and. tu in arm the County 


his, Clergy, 
that mer Gaal, hart Gal ty 8 op have his C 11 may et be remagded e. 
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1 Whan Cours have Juriſdiction of n K. 


Tie an that hoth by the Common Law, as alfo by the Sea 2 Inft. 55. 
the Courts of Cha and King's Bench have Juriſdiction of award: 4lnſt. 190. 
ing this Writ of Habeas 25 » and that without any Privilege in the 2 And. 297. 
Perſon for whom N but it ſeems, that the Common Eaw 8 "_ 
the Court of King s Bench could only have awarded it in Term-time, but > Jig 
that the Chancery might have done 1 it as well out as in Term, becauſe, 2.C. 2. 


that Court is _ open. | 
If the Habeas Corpus iſſues out of Chancery, _ on the Return thereof , Hl 158. 
the Lord Char cellgt finds. that dhe Party was i egally reſtrained of his P. C. 147. 
Liberty, he may diſcharge him, or if he finds it 1 Pole he may bail 2 Hawk. 
him; ut then it muſt be to appear in the Court of King's Bench, for P. C. 114.5. 
the Chancellor, lath.no Power t proceed in criminal Caules ; or he 
Chancellos may commit the Party 10 the Fleet, and: in Term- time 3 
e mann eee 1 
5 8 | 


3 ? & 


mad he on les; 3 Habeas ore we * | 
Marſhal will return it there, and they may remand him to the Fleet. So, in Civil — 
dec and in Criminal Coulee a6 Suit of the Crown. 1 Wilf. 248;—M > Deſendang ie to be 


charged-in- Raecution on ſeveral ments, there muſt be an Habeas Qorpus on-every Judgments 
Sores 179. T0 were different Plaintiffs, i 
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HABEAS CORPUS. 
ie Body; and thereupon the Court of King's Bench may proceed to bail, 


die or.commitithe Friſoane .. hog wie n 
A2. If the Habeas, Corpus, and allo 2 Certiorari, be granted tetutnablę in 
| P.. 147.8. Chancer , and the Cauſe and Body be returned there, they may be 3 
into the King's Bench ; if the Body only be returned with his Cauſes, by 
Hlabear Corpur into the Chancery, and delivered over into the King's Bench, 
dhey may proceed to the Determination of the Return, and either by Pro- 
eeeedendo remaud bim, or grant a Certiorari to certify the Record alſo, and 


tttheteupon commit or bail the Priſoner, as there ſhall be Cauſe. TIN 
-  #Hal Hiſt. But the ſending an Habeas Corpus ad faciendum &&f n wha by. the 
F. C. 148. Chancellor for Perſons arreſled in Civil Cauſes, n eing in Execu- 
SI tion, is neither warrantable by Law nor ancient Uſage, and particularly for- 
_ + 1+  bidden by the Statute 2 H. 5 fat. 1. cap. 2\as to Perſons in Execution 
Dyer 175. There are ſeveral ſtrong Opinions, that no Habear Corput ad Subjitien- 
bl 26. aun could by the Common Law ifſue out ofthe Courts of Excheguer or 
2 luft. 55 Common Pleas, unleſs it were in the Caſe of Privilege, becauſe theſe. 
ge Courts are confined to Civil Cauſes merely; and therefore unleſs the Party 
| —— 95 were an Attorney, or intitled to the Privilege of che Court as an Officer, 
Mod. 235. Ec. or unleſs there had been a Suit commenced againſt him in thoſe Courts, 
4M6d: 198 they could not grant à Habeas Corpus ad Sub iciendum, though they might 
Curter a1. Bat notwithſtanding theſe Opinions it was holden in Buſtels Cale, that, 
a Vent 22: the Court of Common Pleas may iſſue a Habeas Age ad. Subjiciendum, 
bas ns ak and that if it appeared on the Return thereof that the Party was impriſoned. 
Precedents and detained againſt Law, the Court might, though there was no Privilege, 
ofWrits of in the Cale, diſcharge him; for that to remand him would be an At o 
HobeorCor- Injuſtice in the Court, and contrary to Magna Charta 
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| Court of C. B. See Willis Caſe, in Digeſt of Law concerning Libels, 49,.&c. with. L. C. J. 
Camden Argument at large. | be | T 5 
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r_ Page 4 *® Alfobythe Statute of 16 Car. 1. cap. 10. they have an original Juriſ- 
u Hi. diaion to vid diſcharge, or con an Mae gl. e 
| P. C. 144. mitted by the Council-Table, as well as the King's Bench, and that al- 

though there be no Privilege for the Perſon committed. „ 
2Jon.14,I7- Alſo by the Habeas Corpus Act, 31 Car. 2. cap. 2, any of the ſaid Courts 
in Term - time, and any Judge of either Bench, or Baron of the Exche- 
quer, being of the Degree of the Coif, in the Vacation, may award 

| . Habeas Corpus for any ac whatſoever, and on the Return dere 

diſcharge him, if it ſhall clearly appear that the Commitment was againſt 

Law, as being made by one who had no Juriſdidion of the Cauſe, or for 

a Matter for which no Man ought by Law to be puniſhed; or bail hum, if 


it ſhall be doubtful whether the Commitment were legal ot not; or remand. 
him, according to the Nature and Circumſtances of the Caſe. 


2. To what Places it may be granted. 
2 Rol. Abr. It hath been already obſerved, that the Writ of Habeas Corpus is a Pre- 
| oy. 8 rogative Writ, and that therefore by the Common Law it lies to any Part 
543 f tde King's Dominions ; for the King ought to have an Account why any 
Doug. 213, of his Subjects are impriſoned, and therefore no Anſwer will ſatisfy the 
751. Writ, but to return the Cauſe with Paratum habeo Corpus, Ec. | 
Palm. 54, Hence it was held, that this Writ lay to (a) Calice at the Time it was 
1 8 ſabje&t to the King of England. JJ go ne It 
—_— udgment PI 
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_ - inthe King's Benchio Ireland; it was fggeſted, that the Plaintif was in Execution upon thp Jod- 
dein Jreland; and the Court ſcemed tobe of Opinion, that a Habeas Corpus might — 
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n bath been held, that this Writ lies to the Marche of Wales, 2 as it 6 Bol. Abe, 
'S8 to all other Courts which derive their Authority from the King, as 7 
all the Courts exerciſing Juriſdiction: within his Dominions do, and that 2 ther 
being 2 Prerogative Writ does not eome within the Rule Brevia Domini dad 


5 Regis non currumt, ben that-muſl be ure gas of Writs: barmeen 2. 


Fang and Party. tas 7 £e) 
Alſo it hath bern gd that (3) his Writ hs to be 0 Cinque 0 B But 
8 to Berwick, although e to N . ce Scot and Habeas Coro 
inne County Palatine« eh Pu a fac 

: » 1397 endum, & 
recipiendum does not lie ta the 8 Parts. 844 AR 40951 Palm, 40 yy 96. Bourne's Caſe. 


© Cro. Jac, 543 5. C. e 2 Kol. Abr. 6g. 000 Latch 160. TIN ak 11255 


Also by the Hakas, 7 5 Ad, 31 * —_ 2. bar. 144; it is en- 
acted and declared, That an Habeas Corpus, according to the Intent and 


„ true Meaning of the Ad, may be directed and run into any County , _.. +... 
4 Palatine, the 5. e Ports, or other privileged Places within the King- 


«. dom of England, Dominion of Wales, or Town of „ ob e Gans 


0 7.0 the es of Teſs 7 or FE ” * Len . c. 


15 10 what Coles it is to be 8 and where! itis «he, proper Rec 
1 8 l | 


* - - 
5 it : OF; a * 1 — 
* 


h. | 
A Habeas PI is a  Wrir of Right, which the « Subject y 3 , Vaugh. =_ 
and is the moſt uſual Remedy, by which a Man is reſtored again, to his ſed Men. 


. 


N if be bach! been W Law deprived o of i 1 2Y. Bur. Rep. 
"Þ£5 FC: 1. 339, _—_ 
? 2 098175 OIY: 
Wife. 14 542. Reg young L dy, who had been coped away! from her Packer id. 606. Torn 
Priſoner of War. 2 Bur. Rep . 


i 1 By ag 31 Fd 2. cad. 2. par. 9 it is 1 46 That f fan \y Sobje& * Page 'S 
« of this Realm ſhall be e to any Priſon, or in Cuſtody of any 
« Officer or Officers whatſoever, ſor any criminal or ſuppoſed criminal Mat- 


4 ter, that the ſaid Perſon ſhall not be removed ſrom the ſaid Priſon and 
_ & Cuſtody into the Cuſtody of was other Officer or Officers, unleſs it be by 

, Habeas Corpus, or ſome other 

© yered to the Conſtable, or other 5 Officer, to carry ſuch Priſoner : - 


al Writ z or where the Priſoner is deli: 


« to ſome common Gaol ; or where. any Perſon. is ſent by Order of ay ws 
«Jp ge of Aſſize, or Justice of the Peace, to any common Workhouſe or 
« Houſe of Correction; or where the Priſoner is removed from one Priſan 


or Place to another within the ſame County, i in order to a Trial or Diſ- 


* charge by due Courſe of Law; or in caſe of ſudden Fire or Infection, 


or other Neceſſity, upon pain, hat be who makes out,. ſigns or counter- 
« ſig gns, or obeys or. executes ſuch Warrants, - ſhall forfeit to-the Party 


«gr rieved One hundred Pounds for the firſt Offence, Two hundred Pounds 
for the ſecond. c. 
* a OT be impriſoned againſt Law, though be is intitiad to a | Hakeas 
yet may have an Action of falſe Impriſonment, in which he n Fitz, corpus 


_ mew in eee, the at done hin ET 5 511 rb 


7 543 «Ts, 
. 20H55 171 25 auer a7 11 Co. 58 99: 


7 . . + 
nN : * 5 1 
U EY ("EY * ** 1 * 1 * 4 4 


't remove Wnt; as Writs Wb had been awarded to ale and. now to MEG Blas <5 


Vent, 357. bh Habeas Corpus hooves to Jery. Sid. 386. 


1 


{+ Sed gu, As to Treland? 
ns But 


HARBAS' CORPUS. 


Mod 110. Nut ie was held in Abel Caſe, who t ther with the eber Jurors 
3 Kc. _ inted ta try an Jndidiment for a King and N and 


| 358. | | Mead; were finedat the (, Bailey, becauſe they found à Verdict contre 
[ _ enidentiam & dirottionem: ourie in Materia l:gis 1 and ſor Non- 
= | | _ paymens of the Fine, divers of them being committed to ÞPrifen, who 
| (a) Vaugh. brought their Habeas Corpus in C. B. and the Impriſonment (a) beld 


153 illegal; ip ſeveral Conferences with all the Judges, that yet no Action 
2. 13. Jay againft the Commiſſianers, becauſe they ' acted as Judges, and 

373 Commiſhoners of Oyer and Terminer can no more be puniſhed for aa 

erroneous Commitment, than they can be for an erroneous Judgment ; 

aud the higheſt Remedy the Party in this Cafe can have is a Wfit of 

2-Lev. 18. If a Huſband confine his Wife, ſhe may have a H{qbeas 2 ; 

hot 5 1 on the Return of it cannot remove the Wife rem her 


LadyLeigh's A Motion was made for a [Habeas Corpus to the Lord Leigh, for having 
Caſe, Mich. ig Court the Body of his Wife; and the Cafe was, the Parties were marked 
a6Car. a. in in 1669, and becauſe they were both within Age, no Settlement waz made; 
2 in 1671, Lord Leigh perſuades his Wife to levy a Fine of ſome Lands of 
gool. per Ann. whereof ſhe had the Inheritance, to him and his Heirs ; 
2Lev. 128. and hecauſe ſhe prayed to adyiſe with ber Friends, he confined her vntil 
| her Mother had petitioned the King and Council; and there the Matter was 
b referred to three Lords of the Council; and they made an Award, which 
the Lady Leigh was ready to perform; but the Lord Leigh brought to her 
zu Infrywent 10 be fealed, upon which ſhe made the ſame Regneſi as be- 
fare, chat ſpe might adviſe with ber Friends, bus he refyled ta permit 
it, and preſently compelled bis Wife o go with hic tw his Houſe in the 
Country, where he made her his Priſoner ; and though by the barbarous 
4 Uſage of her Huſband ſhe fell ſick, r would not let her have Phyſi- 
cians or Servants to attend her, or to be viſited by her Friends; bf chr. 
a Habeas Corpus was granted, for this is a Writ of Right, which che Sub- 
ject may demand, and the King ought to have an Account of his Subject; 
and though it was objected that here was no Affidavii but of ſuch Complaint 
as the Leigh had made in a Leiter to her Mother, yet the Hahea; 
ſhall go to put the Lady in a Condition to make Oath of this Matter 
herſelf, and to exhibit Articles againſt her Huſband ; for here is ſufficient 
Matter to compel him to find Sureties of the Peace, and of his good Beha- 
Dur op. viour alſo ; for this Freatment the Lady may fae ont a Divorce proper 
632. Earl feuitiam ;z and in a like Cafe between Sir Philip. Howard and bis Wife a 
5 uf % MRabeas Corpus was granted; and in this Caſe an Artachment may be 
* page 6 gnnted ® againſt my Lord Leigh, if he refuſes Obedieneeto the Writ, for 
8e bein a Contempt, a Peer has no Privilege. | | | 5 
4 laſt. 290. i, a Perſon be taken in the Manner within a Foreſt killing or chafing 
Deer, Oc. and the Officer upon Tender of ſufficient Sureties refuſes to 
bail him, he may have a Mabcas out of the Courta at Weflmin/ker, which | 
Courts may bail him te appear at the next Eyre holden for the Fazeſt ; 
and this the rather, becaufe Juſtiee- Seats are but ſeldom holden, and the 
Party, without this Remedy, might be obliged to continue a long Time 
4 


Ow 

BS. OF 
LL 

* 

Ga 
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in Confinement. 
Vern, 24, If a Perſon be excommunicated, a 
| Pomjnwhes that the Cauſe of Excommunieation is for any of the Qffences 


HABEAS CO@RPUS. 


_ A Petfon convicted of Herſe-ſlealing, and in Gaol at Sts af honey was Cro, Far. 
4 brouphtby Habeas Curpus and Cetriorari to g. R. and the Coun demanded *7f» | 
vf him what be could ſay why Exetution ſhould het be done upon the. In- 
viamentz and btcauſe he could not ſhew good Cauſe do ſtay the Execu- 
tion; le was committed to the Marſnah whe was bommanded to de Extcy» 
| tion, and the next day he was hatiged. , 8 I | 
TE If a Perfon be in Cuſtody, and ulſo iadicted for ſome Offence in the in- 2 Hal Hiſt. 
ferior Coutt; there muſt, beſide the Habeas Qerpus to refnove the „be 210,211, 
3 a Certiorari to remove the Record; for as the Certiorari alone removes nut Salk. 345. 
the Body, ſo the Habrus Corpus alone removes not the Record ivfelfy but M. » 
only the Priſoner with the Cauſe of his Commitment 4 und therefore, altbv? CR 
upon the Habtu Corpus, and the Retath thereof, the Court: can judge uf 
the Sufficieocy or Inſufficiency of the Return and Commitment, ant bail or 
diſcharge or remand the Prifoner, as the Caſe apron apon the Return; 
yet they cannot upon the bare Return of the flabeat Corpus give any Jidy- 
ment, or proceed upon the Record bf the indictmem, Order or: Jidy- 
ment, without the Record itſelf be removetl by Certioradi 3 but the fame 
ſtands in the fame Foree it did, though the Reœturd ſhould be adjudged 
inſuffieient, and the Party diſcharged rhereupdn of his lmpriſonment i and 
the Court below may iſſue new Proceſs upon the Indictm enn. 
But it is otherwiſe in a Habeat Corp in Civil Cauſes, which ſuſpends Salk. 352. 
the Power of the inferior Court, ſo that if they pruceetſ after, their Pro. Pl 13. 
ceedings are teram noa jut tft. bag 


+ A Man impreſſed under a Preſs- act, who is not iti Caſtody, {tither as Raving abſconded; 
or 4s deing promoted to be a Corporal, ) cannot brihg Habeas. Corpas 5 but the Court will, on 
Motion, grant a Rule to the Commiſſioners for putting the Act in Execution, to ſhew Cauſe why 
he ſhould not be diſcharged. Rex v. Dates Rex v. Keſſel, T. 31 82 2. I Bur. 636, 7.— 
If the Perſon confined is too weak to be brought into Court, they will make a Rule that certaig 


Perſons ſhall have Acceſs to him. + Bur. 2099s 111. — hut will not give that Liberty unleſs to 
d it Haw at ret 


| Perſohs who have fome Pretenfioh to demand it. 3 Bot. 1362. 
; 4. Ho far the Courts have a Difcrerionary Power i granting of debiyic 
4 it: And therein of the Habeas Corpus A . e, * 1 
3 - Notwithſtanding the Writ of Habeas, Corpus be a Writ, of Right, and 4 Inft. 290. 
r | what the Subject is intitled to, yet the Proviſion) of the Law. herein being 3 Bull. 27. 
. in a great meaſure illuded by the Judges being only enabled tv award it in 
5 "Term time, as ülſo by ad imagined: Notion in the Judges: that they. had a 
\ diſcretionary Power of graming or tefufing it; but eſpecially by the Art 
1 and Contrivance ef Officers, to whom it Was dire ted, who uſed great 
1 Delays in making ahy anne 3 (ER 
By tie 31 Chr. 2; rap: 2: commohly called the Hialeqe Corpus Ad, te- 
4 citing, “ That great $ had betn uſed by Sheriffs, Gaclers, and other 
* « * Ufficers, to whoſe Cuſtody the King's Subjects Hud been commined for Page 7 
0 © Crifninal or ſüppoſed Criminal Matiets, in money." eturn of Writs of | 
i © {fabeas Corpus, by landing out ab Alias and Plurits,. nud ſometimes 
8 „more, and by other Shift de avoid their yielding Obedience to ſuch 
e „ Writs, contfary to theif Duty and the kde Laws of the Land, where- 
x dy many Subjects have been detainetd ih Priſon ia ſuch Cnſeh, where by 
*. Boo. : | | 
| ere- Statute Mr. 
at KP | Burn ob- 
Things; 1. That although the Conſtable by his own Authority, without any Warrant of Commit- 
al ment m ry un Offendet 20 Cao; und chien the Method of ſecuring Peiſoners before theed 
5 VirVuny Juſticeb of tho Peicey yet lined the Inſticytion of We Mngiltrue i is betre ihm they d 
Ex rartivd beo him; to be ſene by bim to Selby Warrant of Cer at q otherwiie they have a 
| Right to be bailed upon this AR whitever tbe OiFnce wag by, ad That the Warrant of Commit: 


HAB EAS CORPUS. 


Tuhereupon it is enacted, That whenſoever any Penſon ſhall bring any 

2 Habeas Corpus, directed unto any Perſon whatſoever, for any Perſon in. 
4 his Cuſtody; and the ſaid Writſhall be ſerved on the ſaid Officer, or left 

2 at the Gaol, or Priſon with any of the Under-Officers, Under Keepers, or 

Deputy of the ſaid Officers or Keepers, that the ſaid Officer or Officers, 

4 his or their Under- Officers, Under-Keepers or Deputies, ſhall within 

1: {1 - 46 three Days after ſuch Service thereof; (unleſs the Commitment wete for 

4 Treaſon or Felony, plainly and gory expreſſed in the Warrant of 
{Vide infra Commitment (upon Payment or Pender of the Charges of bringing 

11. the ſaid Priſoner to be aſcertained by the Judge or Court that awarded the 
e ſanit, and endorſed on the ſaid Writ, not exceeding 12d. per Mile, and 

« on Security'giyen by his own Bond to pay the Charges of carrying back 

the Priſoner if he ſhould be remanded, and that he will not make any 

« Eſcape by the Way, make Return of ſuch a Writ, and bring or cauſe to 

© be brought the Body of the Party ſo committed or reſtrained unto or 

46 before the Lord Chancellor, or the Lord Keeper, or the Judges or Ba- 

4 rons of the Court from which the ſaid Writ ſhall iſſue, or ſuch other 

% Perſons before whom the ſaid / Writ is made returnable, according to the 

% Command thereof; and ſhall then likewiſe certify the true Cauſes of his 

ic Detainer or Impriſonment, unleſs the Commitmem be in a Place beyond 

& twenty Miles Diſtance c. and if beyond the Diſtance of twenty, and 

., not above one hundred Miles, then within the Space of ten 1 

&« and if beyond the Piitance of one hundred Miles, then within the Space 


— * 


1 of twenty Days! . Þ 
Aud it is further enacted, par. 3. That all ſuch Writs ſhall be marked 
in this Manner, Per flat' um tricgſimo primo Caroli ſecundi Regis, and ſhall 
be ſigned by the Perſon that awards the ſame; and if any Perſon ſhall be 

or ſtand committed or detained: as aforeſaid for any Crime, unleſs for 


* * 


„ Treaſon or Felony, plainly expreſſed in the Warrant of Commitment, in 
+ «© the Vacation-time, it ſhall be Jawful for ſuch Perfon ſo committed or de- 
<« rained, (other thin Perſons convict or in Execution by legal Proceſs) or 
% any one on his Behalf, to complain to the Lord Chancellor, or Lord 
1 Keeper, or any Juſtice of either Bench, or Baron of the Exchequer, of 

„ the ae of the Coif; and the ſaid Lord Chancellor, c. Juſtice or 

„ HBaron on View of the Copy of the Warrant of the Commitment, or 
d other wiſe on Oath that it was denied, are authorized and required, on 
e Requeſt in Writing, (by fuch Perſon, or any in his Behalf, atteſted and 
| (a)OneWir-** ſubſcribed by ſa) two Witneſſes who were preſent at the Delivery of the 
neſs with an e ſame, to grant an Habeas Corpus under the Seal of the Court, whereof he 
_— e ſhall be one of the Judges, to be directed to the Officer in whoſe Cuſtody 

| LG & © the Party ſhall be returnable immediat# before the ſaid Lord Chancellor, 
3sſufficient, ** ©: Juſticeor Baron; and on Service thereof as aforeſaid, the Officer, Wc. 
Comb. 6. © in-whoſe Cuſtody the Party is, ſhall, within the '['imes reſpectively before 
©. , fimited, bring him before the ſaid Lord Chancellor, 2 or Baron, 
1 before whom the ſaid Writ is returnable ; and in caſe of his Abſence, 
before any other of them, with the Return of ſuch Writ, and the true 


8 1 
T7 . A 


Cauſes of the Commitment and Detainer; and thereupon, within two « 
«© Days aſter the Party ſhall be brought before them, the ſaid Lord Chan- 40 
4% cellor, Juſtice or Baron, before whom the Priſoner ſhall be brought as 10 
* aforeſaid, ſhall diſcharge the ſaid Priſoner from his Impriſonment, taking 40 
fk: his Recognizance, with one or more Sureties, in any Sum, according to ; 66 


Av 4 8 


* 1 


— 


. 


* 7 


e, Lo, CC Ex, WL 2 30" : : „ . 
| * ought to ſet forth the Cauſe ſpecially, that is to ſay, not for Treaſon ax Felony in general, but 
Treaſon for counterfeiting the King'r Coin, or Felony, for flealing the Good: of ſuch an one to ſuch # 
Faluc, and the like, that fo the Court may judge thereupon whether or no the Offence is ſuch 


©S 7 1 0 0 \ za - 1 
For which aPriſoner ohe ec be admined d Bail. Burn 64... 
| | 6 their 


J. 


„„ hoo hes WI nd "SS W „ 8 


Act required to be granted, being moved for as aforeſaid, tbey ſhull grey 


963 


HABEAS CORPUS. 


„ their Diſcretions, having Regard to the Quality of the Priſoner, and u Pa, ee 
Nature of the Offence,” for his Appearance in the King's Bench the 
«| Terim following, or in ſueh other Court where the Offence is properly 
eGgnixzable, as the Caſe ſhall require; and then ſhall certify the ſaid 
«©, Writ, with the Return thereof, and the Recognizarce into ſuch Cburt, 
unleſs it be made appear to the ſaid Lord Chancellor, c. that the pariy 
„ ſo committed is detained upon a legal Proceſs, Order or Warrant, out 


« of ſome Court that hath" Juriſdictiop of Criminal Matters, or by Tome 
« Warrant ſigned and ſealed with the Hand and Seal of any of the fad 85 
Juſtices ot Barons, or ſome Juſtiee or Juſtices of the Peace, for ſuſm ©? 
„ Matters or Offences, for the Which by Law the Prifoner is not bail- 
66 able.“ 1 2755 FT 50 N $23 £400 e Wh EN n 
But it is provided, par. 4. That if any Perſon ſhall have wilſully ne. 
« glected, by the Space of two whole Terms after his Imptiſonment, to 
« pray a' Habeas Corpus for his Enlargement, he ſhall not have a Habeas 
* Corpus to be granted in Vacation-time in Purſuance of this Ad.?“ 
And it is further enacted by the ſaid Sta tute, par. 6. © Thar no Perſon, 
„ho ſhall be ſet at large upon any Habeas-Corpur,” ſhall be again im- 
« pfiſoned for ihe ſame Offence by any Perſon whatſoever, other than b ß; 
« the legal Order and Proceſs of fach Court, wherein he ſhall be bound by ß 
„ Recognizance to appear, of other Court having Juriſdiction of hahe 
« gui oo Fain, oe - 4 6 od: i'd & e 
And ĩt is further enacted, par. 7. That. if any Perſon, who ſhall be 
* committed for Treaſon or Felony, plainly and ſpecially exprefſed in the 
Warrant of Commitment, upen his Prayer or Petition, in open Court, | | 
* the (a) firſt Week of the (8) Term, or the firſt Days of the Seſſions of (a) Neednot 
Oyer and Terminer, or General Gaol- Delivery, to be brought to his Trial, eren —4 
„ ſlrall not be indicted ſometime in the next erm, Seſfons of Oyer and ten Wee 
* Terminer,orGeneraIGaoi-Delivery, after ſueh COmmitment, the Juſtices ;jraereberd 
of the ſaid. Court ſhall, upon Motion in open Court, the laſt Day of Ac of Pati 
the Term or Seſſions, ſet at Liberty the Priſoner upon Bail, unleſs it liament 
appear upon Oath that the Witneſſes for the King could not be pro- Whieh fuf- 
duced the ſame Term; and if ſuch Priſoner upon his Prayer, er ſhall Pende re 


5 of * 
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* 


| not be indicted and tried the ſecond Term or Seſſions, he ſhall be diſ- r 


pus Act, and 
takes away 
77... | the Power 
of bailing for a Time. | Salk. 103. pl. 2. (3 That to this Purpoſe the grand'Sefficnv'of Walk 
is in the Nature of a Term, fo that the Party entering his Prayer there on the want df Proſecu- 
tion for a Term, B. R. may bail him. Comb. 6. | - 


charged from his Impriſonment.“ 


Provided. par.'8: That nothing in this 'AQthall-extend'to diſcharge -'* © 
out of Priſon any Perſon charged in" Debt, or other Action, f with . © * 
** Proceſs in any Civil Cauſe, bur that after 'he/ſhall be diſcharged of this 
Impriſonment for ſuch' his Criminal Offente, he ſhall be kept in Cuſ. 

*+ tody according io Law for ſuch other Suit.“ ABI TROTIR t 
And it is further enaQted, par. 10. ** That it ſhall 'belawful-for any ii 
vs foner as aforeſaid, to move and obtain his Habeas Corpus, as well outof | 
* the Chancery or Exchequer, as the King's Bench dr Common' Pleas; and 
: if the faid Lord Chancellor, or Lord Keeper, or any Judge or Jucges, 
Baron or Barons, for the Time being. of the Degree of the*Coif; of any + ++! 
v of the Courts aforeſaid, in the c Vacation-trime, upon view of the (An 
wy Copy of a Warrant of Commitment or Detainer, or on Oath made that therefore--- 
** ſuch: Copy was denied,” ſhall deny any Writ of Habeas Corpus by this chia Statute 


| udges lia- 
, bletoanAc» 


/ © + ” tion at the 


'* ſeverally-forſeit to the Party grieved the Sum of 300% ' | 
grieved in one Caſe only, which is the refuſing to award a Habees Corpus in 


Suit of the Pa 


+ 


z ut leaves it to their Diſcretion, in all other Caſes to purſue its Directions in the 
ame Manner as they ought to execute all other Laws, without making them ſubje& to tho- 
ation of the Party, or to any other expreſs Penalty or Forfeiture, 2 Hawk. P. C 92, 
| | Ir 


MEAD E A S8 CO R F V8. 


age # It is vided, / . 18, That after the Aſſizes proclaimed for that 

a n 7 eee the ;iſover i is detained, no Perſon thall be removed ſtom 
| +. common Gaol upon any Heheas Conpus granted in Put ſuance of this 
A, but upon ſuch Habeas Corpus ſnrall be brought before the Judge 

© of Aſlize i in open Court, yy thereupon ſhall do what to IRE _ 
557 pertain—- | 

ut it is provided, par. 19. That after the Afbzes ore acted any 
Ferſon detained muy have his Helau Coqpuss news do the _ 
Fo of this A&.” 
the ConſtruQtion of this Statute it was held by two J Ges in — | 
Abſence of one, and.contrary to the Opinion of the other, that Perfops 

1 by Rule of Court are not intitled to the Benefit of this Act; 
WAS none are intitled to make their Prayer but ſuch as are committed 4 
peng of a, uſtice of eare, or Secierary. of State, «ad no hoſe 
comin by Rule of Court, for that ig not within the e ee An = 
wy which {peaks of a mie b ere, . 3 2 


TINGS not eee ——— for High brd by Wile ef Edt. a 
2 1. committed for High Treaſon done in Scotland, js dot within the: —.— Rip v. v. 
—— 6 * Stra. i Bo Kot Perſon co: mmitted to the Tower i r 9 755 
not make hib Pra n ed or iricd.. ex v. jr ms er, 5 
$ Geo. Fort. 107 WAR 0a Baile \ Worth and 9 3 
De ſhall not be allowed to a Priſoner at i 1 hy Sub ct of a N poder, ene tine 4 
mies Service; inte Which he woes forevd hin take aka Faber ane e 22 2 


ne 


Schiever, be © pain 2 But. 96s: 
EA 15 . 77 ot the Manner of ſiioz it ont, and Form of the wie. 


ee By ehd IT Rb. & M. g. 13. 1 No Wii Halear Clhphs 0 th 

And by ©* Crrtiorari ſhell be granted to remove any Prifoner out of ny Goal, of 

way 4 % te remove uny Rechgninance, except the ſame Wiits be 7% gned wich 

2. c. — 2 * the proper Hands of the Chief Juſtice, or in bis Ablente, of be of th 

every « Juſtires of the Court, ont of Which the ſeme Writ ſhall be awarded ot 

* . s Made, upon Pain that he that writeth wor fuch Writs, abt e 
to to thee be © elek. nen ſor OY furh rit = 
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Mich. 26. A Habeas G eee to the Gaoter of the Gourky 26 of 
Cu. 2. Mereglen, to remove one Fox in #. R. to aſſign Errors in Perſon, upon 
Fox's Caſe. the Record of his Convittion of a Premunire for Retuſaney : bi this was 
hot era anted till the Writ of Krrot was broaght into Court ender na 
%% watded 

Mod. Every Ha um a Term-tane be a 
; *. 1 Court, but a Habeas Campa ad ſaviemdum & 
| ipiendum is uſually granted without Motion, as it ſelntes to Civil Af. 


rec 
fair . 

Lev. 1. where Debt was bet ught againſt Hoſdand and Wie on an te 
— on — — both, and both being taken by Capier, it was moved 
TP to bring them into Court, to the Intent that the Huſband 
only might be committed in Qultodyy and the Wife diſc * _ wits 
2 Court, that this Habeas Corpus for removing ight 

ave been for them evithout Aotidn, but where the Party — or 
2 IG Mae i OE to We on ee | 
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ABEAS CORPUS. 


- 6. To whomit is to be Met. EY 


Wherever a Perſon is impriſoned by any Perſon whatſoever, whether he 

be one concerned in the Adminiſtration of Juſtice, as a Sheriff, Gaoler, &c. Godb. 44. 
or a private Perſon, ſuch as a Doctor of Phyſick, who confines a Perſon 

under Pretence of curing him of Madneſs, c. the Habeas Corpus muſt 

be directed to him e 

A Habeas Corpus was directed to the Chancellor of Durham, by which 

he was directed to make a Precept to the Sheriff to have the Body of . 
*7. S. with the Cauſe of his Commitment, coram Domino Rege apud Page 10 
Weſtm' ; the Chancellor returned, that he made a Precept to the Sheriff 10 Hil. 25 & 
have his Body beſore him, with the Cauſe of, Wc. who accordingly return- 26 Car. 2. 
ed the Cauſe and the Body before him, and ſets out the Cauſe, & hec ef in B R. 
Cauſa detentionis ; & per Hale C. J. A Habeas Corpus ad faciendum & 2 my * 
recipiendum directed in this Manner is good ; ſecus of a Habeas Corpus aa 
Subficiendam for the King may fend his Writ to whom he pleaſes, and 

he muſt have an Anſwer of his Priſoner wherever he be; there is a great 

del of Difference between a Habeas Corpus ad Subjiciendum and other 


- Oo” (of Wir we WV 


: Habeas Corpus; for this is the Subjects Writ of Right, in which Caſe 
* the County Palatine hath no Privilege; in 31 E. 1. a Habeas Corpus ad 
. Subjiciendum was directed to the Biſhop of Durham, who returned, that 
3 he was a Count Palatine, and therefore was not bound to anſwer the 
4 Writ, for which he was fined 4000“. Hill 17 Car. 1. a Habeas Corpus 


was directed to the Biſhop of Durham to return the Body of one Rickoby z 
and reſolved, that the Writ did well run thither : In this Caſe the Writ 
is direted to the Chancellor, to command the Sheriff to have his Body 
here; but he commands him to have the Body before himſelf, which is 
ill; again, the Chancellor doth not return the Body tous, for here is no 
| Cujus Corpus parat' habeo ; it is not enough for him to ſay, that the Sheriff 
returned the Body to him, but he ought to return it to us here; we have 
nothing before us, therefore he mult be remanded, for he is brought up 
without a Warrant. | | 
A Habeas Corpus directed in the Disjunctive to the Sheriff or Gaoler is Salk 350. 
| wrong ; but where a Man is taken on a Warrant of the Sheriff, in Pur- Pl. 7-7 
| ſuance of a Writ to the Sheriff, the Habeas Corpus ought to be dire» d 1.4 

to the Sheriff, for the Party is in his Cuſtody, and the Writ itſelf muſt 586,618. 
be returned ; otherwiſe it is where one is committed to the Gaoler imme- 

diately, as in Caſes Criminal. | | 


„ 


7. By whom it is to be returned. 


> Perſon to whom it is 


This Writ muſt be returned by the very ſam 
directed. | I : . 
A Habeas Corpus was awarded to the Sheriff of—who before the Re- Paſch. 26 
turn leaves the Office, and a new Sheriff is made, who returns Languidus ; Car. 2. Pech 
this Return is not good, but it ought to be returned by them two, the firſt and Crefſet, 
that he had the Body, ard had delivered it to the new Sheiiff, and the new 

Sheriff may then return Languidus f:. ef 


8. Of 


| FA Conſtable is an Officer within the Meaning of the Stat 31 Car 2. c. 2. and obliged to give 
a Copy of the Warrant of Commitment. Stra. 167,—if an Habeas Corpus is not returned, an At- 
tachment, 1%, ſhall go, without Rule to return. Stra..915.—On an Habeas Corpus granted by a 
Judge in Vacation, returnable immediate, before himſelf at his Chamb-rs, the Party may be brought 
into Court in Term, 1. Bur, 460, 542.—Orifon an Habeas Corpus ſo returnable the Party is brought 
before him, he may, if he judges it adviſeable, adjourn the Return, and direct him to be brought 
into Court the firſt Day of Term —Rex v. Clarke, T. 31 Geo, 2. 1 Bur. 606.— The Court will 
not grant an Attachment to accompany an Habeas Corpus. Rex v. E. Ferrers, T. 31 Geo. 2. 1 
Bur. 63 .— f an Habeas Cor pus is not obeyed, the Court will grant an Attachment even againſt a 

Vor. III. C | Pecr; 


HABEAS CORPUS. | 


8. Of the Manner of compelling a Return, and the Offence of 
| 2 falſe Return. | 


F. N. B. 68. The Method to compel a Return to a Habeas Corpus is by taking out 
II H. 4.86. an Alias and Pluries, which if diſobeyed, an Attachment iſſues of courſe ; 
. alſo the Court may make a Rule on the Officer to return his Writ, and, 
2 Lev. 128. ff diſobeyed, the Court may proceed againſt ſuch Diſobedience in the 


J e ſame Manner as they uſually do againft the Diſobedience of any other 


666. Rule, | | | | 
And by the 31 Car. 2. 3950 2. par. 2. it is enacted, That if any Officer, 
„ He. ſnall neglect or refuſe to make Returns, as by the Act is directed, 
« or to bring the Body of the Priſoner, according to the Command of the 
« Writ, or Tall not within fix Hours after Demand deliver a true Copy 
4% of the Commitment, Ec. he ſhall forfeit for the firſt Offence 100!, for 
* the ſecond Offence 200/. and be made incapable to hold his Office. 
Page 11 A Habeas Corpus went to the Stannary Court, to which an inſufficient 
Salk. 350. Return was made, and therefore diſallowed ; & per Cur. the Warden of 
pl.8. the Stannaries muſt be amerced, and you may go to the Coroners and 
get it affeered, and eſtreat it, and an Alias Habeas Corpus muſt go for 
the Inſufficiency of the Return of the firſt, and upon that the Body and 
Cauſe muſt be removed up ; if another Excuſe be returned, we will grant 

| an Attachment. | | | | 

2 Jon. 178. And as a Gaoler, tc. is obliged to bring up the Priſoner: at the Day 
March 89. prefixed by the Writ, it is no Excuſe for not obeying of a Writ of Habeas 
Keb. 272, Corpus ad Subjiciendum, that the Priſoner did not tender the Fees due tothe 


= 192; Gaoler; nor yet is the Want of ſuch Tender an Excuſe for not obeying a 

pL 165. ' Writ of Habeas Corpus ad faciendum O& recipiendum ; but if the Gaoler 

| bring up the Priſoner by Virtue of ſuch Habeas Corpus, the Court will not 
turn him over till the Gaoler be paid all his Fees. A 

6 Mod. 90. For a falſe Return there is regularly no Remedy againſt the Officer, but 


Salk. 349. an (a) Action on the Caſe at the Suit of the Party grieved, and an Infor- 
pl. 5. (a) But mation or Indictment at the Suit of the King. | | 
no Action | 

lies until the Return be filed. Salk. 352. pl. 13. 


But it has been held, that if a Gaoler return one Languidus when the 
Party himſelf brings his Habeas Corpus, and is in good Health, an At- 
tachment ſhall iſſue againſt him; ſecus if the Habeas Corpus was brought 
by another. | | 5 


9. What Matters muſt be returned together with the Body of 
| | ——_— the Party. 


Vaugh 137. As upon the Return of the Writ the Court is to judge, whether the 
| Cauſe of the Commitment and Detainer be according to Law or againſt it; 
ſo the Officer or Party, in whoſe Cuſtody the Priſoner is, muſt, according 
to the Command of the Writ, certify on the Return thereof the Day, 
- Cauſe of Caption and Detainer, . | | 


— 


Peer; for he has not any Privilege againſt the Proceſs of Weſtminſer- Hall, to compel Obedience 
to an Habeas Corpus, 4 On good Cauſe ſhewn, as that the Perſon confined is a Lunatic, con- 
_ fined by her neareſt Relations, who are proceeding to get a Commiſſion of Lunacy, the Court 

will enlarge the Time to return the Writ. Rex. v. Clarke, M. 3 Geo. 3, 3 Bur. 1362. 


A Habea: 


HABEAS CORPUS. 


A Habeas Corpus was ditected to remove one J. S. to which no Return Hil a5 6 
was made; then an Alias was granted, and it was returned quod tradityr Car 2. in 
in ballium ante adventum iſtius Brevis ; and the truth of the Caſe was, that 7 We 
between the firſt and ſecond Writthe Party was bailed ; & per Cur, after an 3 
Habeas Corpus delivered, the Party cannot be bailed ; and if it happens 
otherwiſe, yet the Cauſe of the Commitment ought to bereturned, though 
the Body cannot be brought into Court ; and jn this Caſe the Officer having 
| on the firſt Writ of Habeas 1 taken 51. to have the Body in Court, 
and yet making no Return, the Court granted an Attachment againſt him. 

Where a Commitment is in Court to a proper Officer there preſent, Salk. 349- 
there is no Warrant of Commitment; and therefore io a Habeas Corpus he pl. 3. 
cannot return a Warrant in hec verba, but muſt return the Truth of the i 
whole Matter, under Peril of an Action; but if he be committed to one 


W that is not an Officer, there muſt be a Warrant in Writing, and where there 


is one it muſt be returned; for otherwiſe it would be in the Power of the 
| Gaoler to alter the Caſe of the Priſoner, and make it either better or worſe 
than it is upon the Warrant; and if he may take upon him to return what 
he will, he makes himſelf Judge ; whereas the Court ought to judge, and 
that upon the Warrant itſelf. EN | 

If a Perſon in Cuſtody on an Excommunicato capiendo brings a Habeas galk. 350 
Corpus, the Writ of Excommunicato capiendo itfelf muſt be returned, as well pl. 7. : 
as the Sheriff's Warrant ſor taking him, becauſe the Warrant may be wrong 
when the Writ 1s right ; and though the Warrant be wrong, yet if the 
Writ is right, the Party is HO in Cuſtody of the Sheriff. 

* Upon a Habeas Corpus directed to the Conſtable of Windfor- Caſtle, to * Page 12 
remove the Body of one Mr. Taylor a Barriſter, at the Day of the Return Paſch 18 
of the Writ, a Soldier brought the Priſoner into Court, and the Writ, Car 2. Tay- 
and the Warrant by which he was committed; but the Court held it no 's Caſe. 
Manner of Return, for it ought to be entered in Latin , and engroſſed in 


due Form. 


+ Pleadings, Proceedings, Ce, are now in Engliſh, by Virtue of 4 Geo. 2. c. 26. 


10, Where the Return ſhall be ſaid to be cen and ſufficient to watrant 
IDE the Commitment. 


It is ſaid in genera), that upon the Return of the Habeas Corpus the * 
Cauſe of the Impriſonment ought to appear as ſpecifically and certainly to augh.137- 
the Judges, before whom it is returned, as it did to the Court or Perſon 
authorized to commit. | 

For if the Commitment be againſt Law, as begs made by one who But forthis 
had no Juiiſdiction of the Canfſe, ot tor 4 Mattei for which by Law no vi Head of 
Man ought to be puniſhed, the Court are to diſcharge him, and therefore Commitment, 
the certainty of the Commitment ought to appear; und the Commitinent Headof Bait 
is liable to the ſame ObjcRion whete the Cavle is fo looſely fer forth, that began 

a ; i | es, and 

the Court cannot adjudge whether it were a reaionable Ground of Im- Hal. nie. 
priſonnent or not. | | p. C. 584. 


Rudyard an Attorney of C, B. being committed to Newgate by the zuin 676. 
Lord Mayor and Sir John Robinſon, for tefuſi g to give Security for his pl. 2.12 Co. 
good Behaviour, was brought by Habeas Corpus to the C. B. and it was 130, f. Trin. 
retyrned as the Cauſe of his Commitment, that wheress he had been 32 Car in 
complained of to the Lord Mayor and Sir John N for ſeyeral Miſ. C. B, 2 
demeanors, particularly for inciting his Majeſty's Subjefts to the Diſ- ela 
obedience of his Majeſty's Laws, more particularly of an AQ of Parlia- 
ment made in the 22d Year of his Reign, againſt ſeditious Conventicles; 
and whereas he had been examined before them for abetting ſuch as 
| F abeited 


D 


HABEAS CORPUS. 


A abetted ſeditious Conventicles, contrary to the Statute 22 Car. 2. cap. i. 
and upon his Examination they found Cauſe to ſuſpect him, therefore they 
| requeſted Sureties of him for his good Behaviour, and for Refuſal com- 

mitted him. Mild, Juſtice, was of Opinion, that by abetting ſuch as 

frequented ſeditious Conventicles, muſt be intended abetting them in that 

Particular, and ſignifies as much as 5 to frequent ſuch 

Conventicles, and finding Cauſe to ſuſpect him, c. (which cannot now nal 

be queſtioned, for the Return is admitted) they mav well ſend him to 

Priſon, and therefore he ought to be remanded. But Vaughan C. J. 

Tyrrell, and Archer, were of a contrary Opinion: 1. Becauſe it does not nl 

appear but that he might abet the Frequenters of Conventicles in a Way ne 
which the Law allows, as by ſoliciting an Appeal for them, or the like. 

2. To ſay that he was, complained of, or that he was examined, is no 

Proof that he was guilty ; and then to ſay that they had Cauſe to 

ſuſpect him, is too cautious ; for who can tell what they may count 2 

_ Cauſe of Suſpicion, and how can that ever be tried? At this Rate they 

would have Arbitrary Power, upon their own Allegation, to commit whom 

they pleaſed, whereas they cannot require Sureties for any Man's Beha- 

viour, and conſequently not commit for Refuſal, unleſs the Juſtices 

have any Thing againſt him of their own Knowledge, or by Proofs of 

Witneſſes that tend to a Breach of the Peace; upon this Return Archer 

7 declared his Opinion to be, that he ſhould not be remanded, but give 

his own Recognizance to appear in Court the next Term, to anſwer any 

Thing that ſhould be alledged againſt him; but Vaughan and Tyrrell were 

for his abſolute Diſcharge ; for ſeeing by the Return it did not appeat 

there was any Cauſe for his Commitment, they thought they had no 

Page 13 Reaſon to require a Recognizance of him. Thereupon Wild moved that 

be could not be diſcharged, there being but two for it. But Archer replied, 

that it had been ſeveral Times ruled, that where there were three Opinion. 

that was taken to be per Cur'. which had two of the Judges for it: And 

_ accordingly Rudyard was diſcharged. Yaughan and T yrrell made another 

Objection to the Return, viz. that they ſhould have expreſſed the Sum i 

which they required him to give Security, (which they had not done) for 


b 


22 


. they ſaid that thoſe Perſons that might be willing to be bound for him in . 
4ol, might not be willing to be bound for him in 100. Ic. and there- 4 
fore till he knew the Sum he could not know whom to provide. But asto 


this it was faid, that Rudyard had abſolutely refuſed to give any Security 
and therefore it was to no Purpoſe to tell him of the Sum; if he had 


conſented to give Security, then the Juſtices ought to have told him the K 

Sum“. ' VEN. * 65 the 

ſen 

1 ; | by os . | 5 tio 
A Return that the Defendant was committed for backbearing and carrying away a Deer, i Ti 


good after Conviction, though it does not ſay unla xt fully; but not before Conviction. Fort. 273. ſaid 
That before Delivery of the Writ he had delivered the Woman to her Huſband, and knows not Ba 
where ſhe is; a good Return. Stra. 915.—That at the coming of the Writ, Defendant was not 

in the Keeper of the Priſon's Cuſtody, a good Return. Andr. 281.—That before the coming o 

the Writ, Defendant was diſcharged out of his Cuſtody by an Order of Seſſions, without ſaying wh! 
Seſſions, what Order, or that he was diſcharged by due Courſe of Law; good for the Purpol: 

of Filing the Writ. bid. A Return that the 4fricen Company had retained the Defendant i 1 
their Service, and ſent him to the Savoy, till he ſhould embark, is bad; and Defendant ws W 

_ diſcharged, and an Information ordered againſt the Colonel and the Keeper of the Savoy. Stn b 
404. —-A Return that the Defendant was committed by an Order of two Juſtices of the Peace, be « 
for that he, being Overſcer of the Poor, had not accounted as by Statute directed, and had u or [ 
accounted before them, bad ; he might have accounted before s. Fort. 272. 


HABEAS CORPUS. 
11. Whether the Party can ſuggeſt any Thing contrary, to the Return, | 


It ſeems to be agreed, that no one can in any Caſe controvert the Truth Cro. Eliz, 


ay } AY 821. 

\ AS of the Return to a Habeas Corpus, or plead or ſuggeſt any Matter repug- | 

1 ; : ant to it: Yet it hath been holden, that a Man % — 28282 
nen . Return by admitting the Truth of the Matters contained in it, and ſug- P. C x 13. 
ow on geſting others not repugnant, which take off the Effect of them. Ad. Raym. 
7 E þ VV 8 900. 2 Bl. Rep. 1210. 
on J Upon a Habeas Corpus it was returned, that Sewallow, a Citizen of Lon- Paſch. 18 
Wet = Jon, was fined for Alderman, and was commiited for his Fine by the Judg- Car 2. in E. 


ment of the Court in London. Swallow alledged, that he was an Officer of 58 _— 
the Mint, and by an antient Charter of Privilege granted to the Minters or Sid. 287. | 


Moneyers he ought to be exempted. It was at firſt doubted whether he , Keb. 5o, 


. might not plead this to the Return, it being a Matter conſiſtent with it. 54, Ce. 
nel Upon the Statute /F. 2. it is held the Parties may come in and plead, and 
4 01 | ſo upon 5 Elia. but here there is a Difference ; for he might have pleaded 
Nices this in the Court below, but now that is paſt, and here is a Judgment and 
fa of | Execution. Another Day Swa/fow brought into Court a Writ of Privilege 
70 upon that Charter, and the Recorder prayed that it might not be allowed 
* againſt the antient Cuſtoms of the City; for if ſuch a Way might exempt 
1 1 = they ſhould have little Benefit by Fines in ſuch Caſes: But per Cur. 
Fer the Privilege ought to be allowed, for it is very antient, and it appears he 
W has anOfficeof neceſſary Attendance elſewhere, which makes the Privilege 
775 reaſonable The King may by his Charter exempt from Juries, if there be 
ein enough beſides, much more here; and if there be not ſufficient beſides, 
Ned upon ſhewing of that, the Privilege ought to be ſuſpended ; and Swallow 
P. i may be diſcharged by this Court now as well as he could at firſt, or as if he 
9 had taken upon him the Aldermanſhip. This Court is ſupreme and man- 
| 5 datory in ſuch Caſes. And he was accordingly diſcharged. | ES 
85 0 Alſo the Court will ſometimes examine by Affidavit the Circumſtances 5 Mod 323. 
15 of a Fact, on which a Priſoner brought before them by an Habeas Corpus 454- N 
e) (0 bath been indicted, in order to inform themſelves, on Examination of the 2 Jon. 222. 


whole Matter, Whether it be reſonable to bail him or not: And agreeably = 
hereto (a), where one Fack/on, who had been indicted for Piracy before the (a) Trin. 4 
Seſſions of Admiralty ona malicious Proſecution, brought his Habeas Corpus Geo, I. 

in the ſaid Court, in order to be diſcharged or bailed, the Court examined 

the whole Cireumſtances of the Fact by Aﬀidavirs ; upon which it appeared 

that the Proſecutor himſelf, if any one, was guilty, and carried on the pre- 

ſent Proſecution to ſkreen himſelf: And thereupen the Court, in conſidera- 

| tion of the Unrea ſonableneſs of the Proſecution, and the Uncertainty of the - 


cur ity 
he bad 
1M the 


Deer, i Time when another Seſſions of Aduiralty might be holden, admitted the 
rt. 29%. faid Fack/on to Bail, and committed the Profecutor till he ſhould find 
ee Bail to anſwer the Facts contained in the Affidavits. 
was n | MG weed e ä | | 
A . 12. Whether any Defect in the Return may be amended. * Page 14 
Purpoit 1185 3 PE 5 ; | ks ; 
_ It ſeems that before the Return is filed, any Defect in Form, or the Mod. 102, 
"Ms | Want of an Averment of a Matter of Fact may be amended ; but this muſt 2 Ld. 
3 be at the Peril of the Officer, in the ſame Manner as if the Return were e 
| had net 1 what it is after the Amendment. 18 644d | 88 ; _ 8 
| ut after the Return is filed it becomes a Record of the Court, and Mod. 102. 
| cannot be amended. ' | 103. 


So after a Rule to have the Return filed ; as where a Habeas Corpus, Hil. 2627 
Alias & Pluries was directed to Sir Robert Viner, Mayor of London, to have Car. 3. in 
| | ; BY | 2 . * | * 8 * the 


} 


© iraint; but in the Caſe of a young Lady, the Court will order the Tipſtaff to wait upon her Home 


: 


HABEAS CORPUS. 
B. E. Emer tlie Body of Bridget, Daughter and Heir of Sir Thomas Hyde, Jecea ſed; 


zen ver. Sir and upon the Pluries he returned quod tempore receptionts hujus Brevis nec 
Rob. Finer, unguam poſtea non ſuit injra cuſtodiam meam ; and the Counſel of the Lord 
e py Mayor expounded this Return that ſhe was within the Houſe of the Lord 
your 8. C. Mayor, but not detained in Cuſtody prout per Breve ſuppontter ; & per 
3 Mod. 164. Cur. this is an inſufficient Return ; for he ought to ſay not only tempore re- 
S. C. cited. ceptionis hujus Brevis, ſed alicujus, upon Return of a Pluries. Then a 
Queſtion was if the Return could be amended; for though a Rule was 


made that the Return ſhould be filed, yet this was not actually done; but : 1 


per Cur. this is filed hy the Rule of the Court, and after cannot be amend- 
ed ; and this Return : he Court held to be equivocal; for it is well enough 
known'that ſhe is not detained in Ferris; but though ſhe hath the Liberty 
of the Houſe, if ſhe cannot go out of the Houſe, or not without a Keeper, 
the is within his Cuſtody ; and the Court ſhall adjudge what Sort of 
Cuſlody is intended by the Writ © | 33 08 9” 3 


13- What is to be done with the Priſoner at the Return ; and therein of 
| _ bailing, diſcharging or remanding him. e 


5 Mod 22. Upon the Return of the Habeas Corpus the Priſoner is regularly to be 
Style 16. diſcharged, bailed or remanded ; but if it be doubtful which the Court 
ought to do, it is ſaid that the Priſoner may be bailed to appear de Die in 
Dien till the Matter is determined. | 0 5 
(=) By the By the Petition of Right, or (a) 17 Car. 1. cap. 10. the Court muſt 
| Habeas Cor- within three Days after the (5) Return of the Habeas 2 either diſ- 
<p 26 charge, bail or remand the Priſoner. But it ſeems that a Commitment by 
par. z the the Court of King's Bench to the Mar/balſea is Remanding, being an 
Lord Chan- Iinpriſonment within the Stature. 7 | | 
cellor, G. | 
ſhall within two Days after the Return of the Habeas Corpus take Order, ©. and bail or remand 
the Priſoner (5) That is, after the Return filed, for before then there is nothing before the 
Court. 5 Mod. 22. N . | * | 


% 


Vent 330. Alſo it hath been ruled, that the Court of King's Bench may, after the 
(c) As was Return of the Habeas Corpus is filed, remand the Priſoner to the (c) fame 
done in Reb, Gaol from whence he came, and order him to be brought up from Time 
Peyton's to Lime, till they ſhall have determined whether it is proper to bail, dil. 


88 charge or remand him abſolutely. 


manded to 


the Tower. Vent. 346. 


Salk. 348. Ayd though in doubtful Caſes the Court is to bail ordiſcharge the Paity 
pl 2 on the Return of the Habeas Corpus; yet if a Perſon be convicted, and the 
Conviction on the Return of the Habeas A 2 appears only deſective in 
Point of Form, it is at the Election of the Court either to diſcharge the 
9s Party, or oblige himt' bring his Writ of Error. 
„Page 5 if on the Return of the Habeas Cor pus it appears that the Conteſt relates 
3 Keb bY the the Right of Guardianſhip. Though the Court will not determine that 
2 Lev. 128, Point, yer will it ſer the [nfant at Liberty, ſo as to let him chuſe where he 
; will yo till that Matter is determined; or if there be any Danger of Abuſe, 
will order him into ſuch Hands as will take effectual Care of him +. 


(C) Df 
I + On the Appearance of the Party, the Court will only ſee that he is not under any illegal Re- 


to her Guardians. Stra. 444. A Child of nine Years old, delivered to her Uncle, her Teſtamen- 
tary Guardian, Stra. 579. N. B. ſhe was taken fromthe Guardian appointed by the Spiritual Court, 

and who was her near Relation, was not to have any Benefit by keeping her, had taken great Care ol 
her, and with whom ſhe was willing to go 2 Ld. Raym. 1354. If a Boy of Thirteen is brought 
up by Hairas Corpus ſued by his Father, to have him delivered to him by his Aunt, the Court will 
deliver kim from the Aunt, and let him go where he pleaſes, for they will not determine the * 


* 2 


* 


— 


3 
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HABEAS CORPUS. 


© Df the Habeas Corpus ad faciendum & recipiendum. 
T2 Habeas Corpus ad faciendum E reciptendum is uſed only in Civil Mod. 235. 


| Cauſes, and lies for removing Suits out of an inferior to ſome ſu- 2 Mod. 198. 
rior Court, at the Application of the Defendant, who may imagine 
himſelf injured by the Proceedings of fuch inferior Court. © 
This Writ ſuſpends the Power of the Court below ; fo that if they © 1 we 
proceed after, the Proceedings are (a) void, and coram non judice, Fo, after 
5 rs | ſerving a 
Writ of 


Habeas Corpus it is error to proceed after. Cro. Car. 261. Ellis v. Fobnſon. 2 Jon. 209. 8. P. 


adjudged. That if a Habeas Corpus be directed to an inferior Court, returnable two Days after 
the End of the Term, yet the inferior Court cannet proceed contrary to the Writ of Habeas 
Corpus. Mod. I95. 12 Mod. 666. Stra. 308, 814. Hawk. P. C. 418. Tidd's Practice, 176. 
Cowp. 672. 1 Term. Rep. 279. 3 Term. Rep. 390. E | 2 : 


By this Writthe Proceedings in the inferior Court are at an End; for the Skin. 244. 
Perſon of the Defendant being removed to the ſuperior Court, they have Pl. 9. 
loft their Juriſdiction over him, and all the Proceedings in the ſuperior 
Court are de novo, and (. Bail de novo mult be put in the ſuperior Court. G mae 
| next e Sum 
under 10). yet if in the inferior Court ſpecial Bail was requiſite, there ſhall be ſpecial Bail in the 
Court above. But for this vide Tit. Bail, Letter (B). ; FEED | 


And although this Writ be a Writ of Right, yet where it is to abate a Salk. 8. pl. 
rightful Suit the Court may refuſe it; as where an Action of Debt was 20. Hethe- 
brought againſt a Feme Sole in the Palace Court, who, after Appearance * 4.26% 5a 
and Flea pleaded, married, and then removed the Cauſe by Habeas Corpus TOO 
to B. R. where ſhe pleaded her Coverture in Abatement ; and the Court 
held, that if this Matter had been moved on the Return of the Habeas 
Corpus, they would have granted a Procedendo ; but that now the Plea in 
Abatement muſt be held good ; for the Proceedings are de novo, and the 
Court takes not Notice of the Proceedings below, or of what proceeded 
the Habeas Corpus. | 

After an Interlocutory, and before final Judgment in an inferior Court, a 
Habeas Corpus cum cauſa was brought; before the Return of the Writ the 
Defendant died, and a Procedendo was awarded; becauſe by the 8 g . 
3. cap. 11. the Plaintiff may have a Scire Facias againſt the Executors, and 


Salk. 352. 
pl. 12. 


of Guardianſhip in a Summary Manner, and the Father has other Remedies to bring it in 
Queſtion. Stra. 982. But ſee ſupra. A young Lady of full Age decoyed from her Father to be 
married to a mean Perſon, brought back by the Father's Means to his Houſe, and Habeas Cor- 
fu brought by one of the Decoyers, the Court will aſk, whether ſhe deſires to continue with 
her Father or to go elſewhere If ſhe anſwers to continue with her Father, they will only ſay 
ſhe is at Liberty to go. 1 Bur. 606.—Where there is a Conviction the Court will not diſcharge 
on the Warrant of Commitment, without having the Conviction before them. Stra. 794. 
If Defendant is brought up by Habeas Corpus, from the Admiralty, there charged with embez- 

zling Goods of the Ship; on Affidavit that he is indebted to Plaintiff on a Promiſſory-Note, he 
ſhall be turned over to the Marſhal of B. R. Stra. 936.— 4 Perſon. committed by a Secre- 
tary of State, to the Cuſtody of a Meſſenger, on 8a icion of High- Treaſon, and kept there 
two Years, ſhalf be diſcharged without Bail, unleſs the Attorney General undertakes to proſe- 
cute directly. 1 Mig. 254.—Þ. X. cannot remand a Priſoner to the Cuſtody of the King's 
Meſſenger, but muſt commit him to the Marſhal of B. R. 1 Bur. 460.——If a ſane Perſon 
confined by her Huſband in a Mad-houſe, is brought up, and intends to demand the Peace, but 
has not Articles.ready ſtampt, the Court will permit her to go with a Friend, he undertaking to 
produce her. 3 Bur. 1115.——On an Habcas Corpus ſued out by the Father of a Kept Miſtreſs; 
aged eighteen, directed to her Keeper, the Court declared ſhe might go,where ſhe pleaſed, and 
that none ſhould meddle with her, redeundo ; but would not in this Caſe ſend a Tipſtafſ to pro- 
+ 3 Bur. 1434. On an Habeas Corpus returnable before the Chief Juſtice, Commitment 

by another Judge is good, without Amendment of the Return, Barnes 20. : 
5 | pro- 


- 


| " "HABEAS CORPUS. 


2 Rol. Abr. proceed to Judgment, which he cannot have in another Court; and by 
69. & vide this Means he would be deprived of the Effect of his Judgment, which 


rt. 75. would be unreaſonable. | | | 
If an Action be brought in London for calling a Woman a Whore, this 
cannot be iemoved by Habeas Corpus, becauſe the Words are not action- 
able elſewhere; and if allowed to be removed the Cuſtom would be 
deſtroyed. | 2 805 „ 3 
[So where a Feme Covert, ſole Trader in London, is ſued in either of 
the City Courts, } a | | 
If a Prifoner, who is brought up from a County Gaol, to be turned 
cover to the King's Bench, will not pay the Sheriff the Charges of bringing 
bim up, the Court will remand him. Anon. P. 6 G. 1. Stra. 308, 
It wm Shilling per Mile is tendered and refuſed, Attachment ſhall 
be granted Barnes 377 | | 
But the Gaoler muſt obey the Habeas Corpus, though the Priſoner te- 
fuſes to pay his Fees, for he has his Remedy for them. Hopman v. 
Barber. MH. 2 G. 2. Stra 8 4. | | 5 
I Plaintiff deliver Sheriff Habeas Corpus to remove Defendant in Ex- 
ecution on a ca. ſa. to H. R Priſon, he cannot refuſe io obey till his Poun- 
dage is paid. Scmb. Sed. gu, For it was argued in this Caſe, that be 
| ſhould carry him 10 a Judge's Chambers; and Fofler J. laid, if be came 
before him, he would not turn him over till Poundage paid. White v. 
1 5 M. 20 G. 2, Stra. i262. 
abeas Corpus ſhall be allowed, though not delivered till after interlo - 


cutory Judgment ſigned below, and Notice of Writ of Inquiry given. 
- Conv. Hari, H. . 2. 2 Bur. 748. | | 
It is the PraQice to allow it, if delivered at any Time before the Jury 
ſworn, notwithſtanding 21 F. 1. cap. 23. Ibid. | 
If it is teſted in Term, it may be returnable immediate before the Chief 
Juſtice, Betteſworth v. Bell. P.6G. 3. 4 Bur. 1875. * 
Plaintiff may remove Defendant by this Writ, after he has declared 
againſt him in Cuſtody of the Sheriff. [bid _ | 
Defendant may be committed, though Return Day is Paſt. Barnes 
221. be | | 
C. B. cannot commit to the Fleet a Priſoner on a Juſtice's Warrant, 
for want of Sureties on Indictment for Baſtard ; nor on excommunicato 
capiendo out of Chancery, returnable in B. R. nor for an Extent out of 
the Exchequer. Barnes 223. | 
But they may on Exchequer Proceſs on Recognizance forfeited at Seſ- 
ſions. bid. | VU 
If Priſoner is removed by Habeas Corpus before Declaration delivered, 
Plaintiff muſt declare in the Court whither he is removed, if, after De- 
Claration delivered, he proceeds where he declares. Barnes 384. 
Priſoner in the Fleet by Procels of C. B. may be brought up by Rule, 
BY if held by Execution of another Court, there muſt be Habeas Corpus. 
arnes 385. 79 5 „ Ea | ; 5 
An 575 Barriſter of three years ſtanding muſt, at all Events, be pre- 
ſent in every Inferior Court at the Trial; either as Judge or Aſſiſtant, or 
the Trial is void, and Habeas Corpus lies. Fairiey v M*Connel. H. 31 G. 
2. 1 Bur. 514. | © 2, | 
In Action againſt two Partners, if one brings Habeas Corpus, and puts 
in Bail for himſelf only, Plaintiff ſhall have procedendo. Fes v. Carey. 
7. 8 G. 1. Stra. 527. oy ; | | 
On a Return of a By-Law, the Court will not enter into the Validity 
of it, in order to grant procedendo, but Plaintiff muſt declare here, and 
Defendant may demur if he has Objections. Ballard v. Bennet. Ballard 
V. Clement, P, 32 G. 2. 2 Bur. 775, 5 8 | 
WA ih ; | After 


HABEAS CORPUS. 


After interlocutory Judgment, it is too late, and. rocedends 
awarded. Barnes 221. 1 


Sa after Iſſue Joined. Barnes 221 


by Heir and Anceſtor. 3 * Page 16 


(A) Df the Nature of the Belationſhip between 
Heir and Anceſtor. 16. 
(B) Of the ſeveral Hinds of Heirs, 17. 


And berein, 


1. Of the Heir Apparent. 17. 
2. Of the Heir General, or Heir at ana ew: 18. | 
3. Of the Special Heir, or Iſſue in Tail. 19. 
4. Of the Cuſtomary Heir. 19. 
5. Of the Heres Factus. 20. 


(C) Ot what Conditions, 4 &c. of the 
Anceſtor's the Heir ſhall take Advantage. 20. 
(D) Chat Conditions, Covenants, &c. thall ex- 

tend to him ſo as to bind bim. 22. | 
(E) That Actions he may commence and proſe- 
cute in Right of his Anceſtor, 23. | 
(F) Cahere the Peir thall be ſaid to be bound to 
- anſwer his Anceſtor's Debts and Contratts. 2 15 
| n to be proceeded againſt where he 
n 
H) TUhere de ſhall be liable himſelf, and the 
Judgment general or ſpecial. 30. 


And herein, 


1. Where he ſhall "a liable for: his falſe Pleading. 30. : 
2. Where by his Promiſe to pay or diſcharge the 
Debt of his 9 * Fa, 


40) bat 


| HEIR aw ANCESTOR. 

(0) What ſhall be Aſſets in his Hands. 32. 
What Things ſhall go to the Heir, and not to the Executor, 
vide Tit. Executors and Adminiftrators. 


(A) Df the Nature of the Relationſhip between 
Þeir and Anceſtor. 


N Heir, faith my Lord Cole, in the legal Underſtanding of the 
3 C Law, is he to whom Lands, T ts or H 
b. (a) But + (a) gamen , whom Lands, Lenements © ere- 
by the Civil ditaments, by the Act of God and Right of (5) Blood do deſcend, of 
Law Heres (ome Eſtate of (c) Inheritance. = „„ (2 
ex Teſla ; | | ; ES 
mento ſuccedit in univerſum jus Teftatoris ; ſo that by taking the whole Eſtate, whether it be real 
or perſonal, by the Will he is made Heir, and called only by that Name. Godolph. Orph. Leg. 
119. {b} And therefore Heir and Anceſtor are always applied to natural Perſons, as Predeceſ- 
for and Succeſſor are to Bodies Politic and Corperate. Co. Lit. 78. b. (c) For a Man can- 
not be Heir to Goods or Chattels ; for Heres dicitur ab Hereditate, Co. Lit. 8. a. vel dicitur 
«b berendo, quia Hareditas fibi beret. Co. Lit. 7. b. | 7 


—_ 


- Co. Lit. y. 


* Page 17 + The Word Heir in the Notion of it implies, that the Party hath all 

. thoſe legal (4) Qualifications which our Laws require in all Perſons that 

{nf ve repreſent or ſtand in the Place of another, and is of ſuch Importance, that 

9: regularly without the Word Heir no Fee-fimple can be created. 

are Excep- | 

tions to the | | | | | 0 

neral Rule. For theſe, and that an Heir at Law is to be favoured, vide Tit. Deſcent, & vide 
Fit. Eſflate in Fee ſimple, and Tit. Deviſe, & infra. | 9 Tn 


O Ot the ſeveral Kinds of Heirs : And herein, 
1, Of the Heir Apparent. 


Co. Lit. B. a. ERE we muſt obſerve, that no Perſon can be Heir until the Death 
| 8 of his Anceſtor, according to the Rule, Nemo g Heres Viwentis; 
yet in common Parlance he, who ſtands neareſt in Degree of Kindred to 
the Anceſtor, is called, even in his Life-time, Heir Apparent, - 
3Co37- Alto the Law takes Notice of an Heir Apparent 5 far as to allow 
Ratclif'® the Father to bring an Action of Treſpaſs for taking away his Son and 
Heir, quare Filium & Heredem rapuit, the Father being Guardian by Na- 
Dyer 189. {ure to his Son where any Lands deſcended to him. 
Vaugh. 180. Alſo a Perſon may take by the Purchaſe or Deſcriptio Perſone by the 
Vent. 311, Name of Heir even in the Life-time of his Anceſtor; as where a Man 
334. Raym. deviſed Lands to AH. and his Heirs during the Life of B. in Truſt for B. 
339. 2 Lev. and after the Deceaſe of B. to the Heirs Male of the Body of B. pow 
e ee : living, it was held that by this Deviſe the remainder was immediately veſted 
But for this in the Son, and that the Words Feirs Male now living in a Will, were a 
vide Tit. De. full Deſcription of the Son, who then was the Heir Apparent of B. and 
viſe Let. (L). known by the Deviſor to be ſo. | 5 
Kelw. 84. But the Son and Heir hath no Power over the Inheritance during the 
| Co. Lit.265. Life of the Anceſtor ; Therefore if a Son and Heir bargains and ſells the 
5 | | Inherit- 


"HEIR aw ANCESTOR. 


| Inheritance of his Father, this is void, becauſe he hath no Right to tranſ- 
fer; ſo if be (a) releaſes, the Law is the ſame. . 


(a) But it 
if the Son releaſes with Warranty, he and his Heirs are for ever after barred by the Rebutter. 


But if the Son makes a Feoffment of the Inheritance of his Father, this Co. Lit. - 
_ paſſes an Eſtate during the Son's Life; for it is a Diſſeiſin to the Father, 265. & 
and the Son after the Father's Death cannot avoid it: For no Man can 
alledge an Injury in any voluntary AR of his own. wt 8 
Neither is there that Privity between the Heir Apparent and his An- znſt. 523. 
ceſtor, as to make a Fine levied by the Anceſtor a Bar within the 4 H. 7. 3 Co. Bg. a. 


cap. 24. as if the Heir Apparent be ſeiſed of Lands, and the Father levies Hob. 333. 


a Fine and dies, it ſhall not bar the Heir ; becauſe he does not claim of 
derive any Title tothe Land from his Father, and therefore in that Reſpect 
ſhall have five Years to preſerve himſelf from the Fine: For the Privies 
underſtood and intended by the Act are thoſe who are privy not only in 
Blood, but likewiſe in Eſtate and Title to the Land of which the Fine 
was levied, that is, thoſe who muſt neceſſarily mention the Conuzor, and 
convey themſelves through him, before they can make out their Title to 
the Eſtate. e 


2. Of the Heir General, or Heit at Common Law. Page 18 


The Heir at Common Law is he who after his Father or Anceſtor's hat he 
Death hath a Right to, and is introduced into all his Lands, 'Tenements, mutt be of 
and Hereditaments. CE os the whole 

0 Blood, net a Baſtard, Alien t, Ge. vid: Tit. Deſcentr, and Tit. Coparceners. 


Natural Subjects may inherit, and make their Title by Anceſtors born beyond Sea. It & 
12 VV. 3. c. 6. 25 Geo. 2. c. 39. 0 N 


None but the Heir General, according to the Courſe of the Common Co. Lit. 14. 
Law, can be Heir to a Warranty, or ſue an Appeal of the Death of his 2. Cro. J. 


Anceltor, - : ly 18. 


Touch. 196. 
Vide Tit. Appeal, Letter (C). 


If a Condition be annexed to Borough Engliſh or Gavelkind Lands, Cro. Eliz. 
and the Condition is broken, the Heir at Common Law ſhall enter; for 204. 
the Condition is a Thing of new Creation, and collateral to the Land: het 28. 
But when the eldeſt Son enters, the Heir or Heirs by Cuſtom ſhall enjoy 12. 8 
the Land ; for by breach of the Condition they ate reſtored to their an- 465. 
tient Eſtate. + | | | Cop. 17. 
Doug. 218, 221. 


If a Man ſeized of Fee · ſimple Lands, as alſo of Lands of the nature of Hob. 25, 
Gavelkiad and Borough Engliſh, acknowledges a Statute, and dies, the Co. Lit. 
Heir at Law ſhallmake the Special or Cuſtomary Heirs contribute in Pro- 37 dA 
portion, becauſe all of them come in as Heirs to the Land deſcended, _ 
and are equally chargeable with the Debts of the Anceſtor . 

So if A. binds himſelf in a Kecognizance or Statute, andafter his Death 3 Co. 13. a. 
ſome of his Lands deſcend to the Heir of the Part of the Father, and ſome 2 Co. 25: b. 
tothe Heir of thePart of the Mother, both Heirs ſhall be equally charged ; . 
and if the Conuzee loads one only, he ſhall have Contribution. _ | 45 

The Heir at Law is bound by his Anceſtor's (%%) Alienations and Diſpo- (5) But if a 
Man cove- 
nants that after his Death his Heir at Law . all ſtand ſeiſed to the Uſe of his youngeſt Son, this 
void. Hob. 313. per Hobart. | | | | | 
5 ſitions, 


„N opp ANCES T hs 


Grions, as alſo by his Covenants and Conditions, as far, as he hath 
1 The Heir of Ceftui gue Tru/, ſhall be liable to the Value of the Lands: 29 Car. 2, c. 3. L. 
10. But ſee infra, 27. n. 1 = £19 „ 


5 


} 


4 Vein. Alſo if the Anceſtor agrees toconvey or ſell Lands, and receives Part of 
215. Abr. the Purchaſe- Money, but dies before a Conveyance is executed, and a Bill is 
Eq. 265. brought againſt the Heir, he will be decreed to convey, and the Money 
ſhall go to the Executor, (eſpecially if there are more Debts due than 
_ the Teſtator's perſonal Eſtate is ſufficient to pay: | 

Nei vern. So if a Father conveys to a younger Son by a defective Conveyance, and 
16. dies, the Heir at Law in two Caſes ſhall be compeiled to make it good. 
1. Where there is a Covenant for further Aſſurance, binding the eg 
becauſe the Heir is bound by the Covenant. 2. Where there is a Proviſion 
made by the Father in his Life-time for the Heir, or he hath ſuch Provi- 

fion by Deſcent from the Father. | . 
Alſo the Heir at Law is bound by a Decree obtained againſt the An- 
ceſtor : which may be carried into Execution two Ways 1. If the De- 
cree is enrolled, the Party may ſue out a Subpena Scire Facias againſt 
the Heir, to ſhew Cauſe againſt the Decree : But this is only after an 
Enrolment, and not before: And the Party muſt, at the Return of the 
' Subpena, ſhew Cauſe, if he have any, againſt the Decree. 5 
2dly, The Plaintiff may bring his Bill of Revivor, to carry the Decree 
into Execution: And this is the ſureſt and ſafeſt Way; for where the 
Decree was obtained againſt the Anceſtor, and his Heir does not claim 
'* under that Title, but by virtue of another Title paramount, there the 

Decree can never be carried into Execution againſt him; as where an 

Eſtate is decreed againſt a Man, and his Heir inſiſts his Father had no 
Title thereto, or was only Tenant for Life thereof, the Decree in that 
Caſe can never be carried into Execution againſt him ; he is at Liberty 
to controvert the Juſtice and Validity of that Decree ; he may make a 
"*Page 19 *new Defence from what his Anceſtor did, and vary bis Caſe as he ſhall 
be adviſed, and the Parties go into a new Examination of the Matter, and 
hear the Cauſe de novo, and the Court judge whether the Decree is right 
or not, and may affirm or reverſe it at their Pleaſure. 

But where one Man obtains a Decree againſt another for a Real Eſtate, 
and the Party dies before the Plaintiff is 55 into Poſſeſſion, in that Caſe 
if the Heir at Law claims the Eſtate by Deſcent under his Anceſtor, or 
as Deviſee under him, he ſhall never controvert the Juſtice of the Decree 
tho? his Anceſtor ſhould have miſtaken his Defence ; nor ſhall he be at 
Liberty to make a new Defence, or enter into new Proof, ſo as to over- 
throw the ſormer Decree, eſpecially where it appears to the Court that 
the Decree hath been of an ancient Standing. e 


3. Of the ſpecial Heir, or Iſſue in Tail. 


Lit. . 613. The ſve in Tail claims per (a) ſormam doni, and as the Statute de 
(a) And Donis preſerves the Eſtate to him, his Anceſtor cannot Grant or Alien, 
therefore not make any (b) rightful Eſtate of Freehold to another, but for Term of 
rs Rule of his own Life. : | 5 a e 
ofſeſfio fra- : 
tri. not | | | 
extend to Lands in Tail; for as to them a Man muſt claim as Heir per Forman doni. Co. Lit. 15. 
vid Tit. Deſcents, Letter (C). (% How far he may diſcontinue, vide Tit. Diſcontinuance, Letter 
e by the 32 H. 8. c. 28. he may make Leaſes for three Lives, or 21 Years, to bind 
is Iſſue, but not thoſe in Reverſion or Remainder, vide Tit. Leaſes and Terms for Years. 


% 


Land Yd 


herit, is good. 95 1 
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If the Iſſue in Tail be attainted of Felony in the Life of his Father, Plowd. 
and is pardoned, upon the Death of the Donee, the Donor cannot enter; 557- $ Co. 
for though the Diſability to take by Deſcent remains after the Pardon, yet 799% 
the Donor cannot enter againſt his own Gift while there is any Iſſue in 
Being; and though the Ifſue cannot by reaſon of ſuch Diſability claim 
as Heir to the Donee, yet he may enter as a ſpecial Occupant, for the 
Gitt is till a good Deftgnatio Perſone, who ſhall take upon the Death of 
the Donee ; but then the Iſſue muſt take it ſubjeQ to the Charges of his 
Father, becauſe he is to take it as the Tenant left it, and conſequently is 
to make good all Charges which he left upon it.. | 


4- Of the Cuſtomary Heir. | 


A Cuftom in particular Places varying the Rules of Deſcent at Com- Lide Tit. 
mon Law is good; ſuch as the Cuſtom of Gavelkind, by which all the Pe, 
Sons ſhall inheric, and make but one Heir to their Anceſtor ; but the T; (D). 
general Cuſtom of Gavelkind Lands extends to Sons only , but a ſpecial ay * 
Cuſtom, that if one Brother dies without Iſſue, all his Brothers may in- 1 and 

| | Gavelllind. 
Co. Lit. 140. a. 


+ According to Somner, fo. 7, Females, in default of Males, are capable of Succeſſion to Ga- 


velkind-Land.— And when one Brother dieth without Iſſue, all the other Brethren may and de 
inherit, as doth their reſpective Iſſue too, in caſe of their Default, jure repreſentationis, but with 


this Reſtriction in the Nephew's Caſe ſucceeding with their Uncle, viz. that the Deſcent is 


then in ſtirpes, not in capita. Vide Somner, fo. 7, 8, Wc. 


But if a Remainder of Lands of the Nature of Gavelkind be limited to Co. Lit. 10. 
the right Heirs of J. S. the Heir at Common Law ſhall take it, and not Hob. 31- 
the Heirs in Gavelkind ; for this Remainder being newly created, cannot 


be reckoned within the Cuſtom. | ; 


So the Cuſtom of Borough Engliſh, that the youngeſt Son only ſhall LES 
inherit, is good: But the youngeſt Brother ſhall not inherit, by Force of 3 


this Cuſtom, unleſs there ſhall be a particular Cuſtom to that Purpoſe alſo, 238. 


* 5. Of the Heres Fadtue, . EE, 


An Heres Fuftus is only a Deviſce of Lands, being made ſo by the 3 Co. 42.2. 
| Will of the Teſtator, and has no other Right or Intereſt than the Will 


gives him. 5 | J 15 | | 

t has been held in Chancery, that ſuch an Heir ſhall have the Aid of vern. 36,5. 
the Perſonal Eſtate in diſcharging the Debts of the Teſtator. 
| wh foe muſt be underſtood of an Heres Fu of the whole Eſtate, Preced. 


who ſhall have the Benefit of the Perſonal Eſtate, but a Deviſee of Par- Chan. 3. 


ticular Lands ſhall not g. | 


[Action of Debt given againſt the Heir and Dewiſee. 3 W. & M. cap. 


14. ſet. 3. Vide infra 27.] 


$ Lord Hardwicke obſerved in Gabton v. Hand:och, that the firſt Caſe, where the Queſtion 
was determined in Favour of a Deviſee of Part of the real Eſtate only, was the Caſe of Pockley 
v. . „ I Vern. 36. and that Lord Nottingham's Opinion had been followed ever ſince. 2 


(© Ot 


ca Ot what Conditions, Covenants, &c. of the 
Antettor's the Heir ſhall take Advantage. 


43 E. 3-4- NOnditions Ca) and Covenants Real, or ſuch as are (4) annexed to 
And. 55. Eſtates, ſhall deſcend to the Heir, and he alone ſhall take Advan- 
(That tage of them. | 1 | 185 | 
Conditions 2 | | | 
can only be Ob Bk 8 1 
reſerved to the Feoffor, Donor ot Leſſor and their Heirs, but not to any Stranger. Lit. f. 447. 
Co. Lit. 214. (6) Secur of Covenants in Groſs. Palm. 55 8.—Alſo for a Breach in the Time of 
the Covenantee, the Action ſhall be brought by his Executor, though the Covenant was with 
him, his Heirs and Aſſigns only. Vent. 175. 2 Lev. 26. adjudged. 


Rol. Abr. And this not only where there are expreſs Words, but alſo where there 
470, 47. are none; for the Law by Implication reſerves the Condition to the Heir 
pof the Feoffor, Sc. for being prejudiced by the Diſpoſition, it is but 
reaſonable that he ſhould take the ſame Advantages that his Anceſtor 
whom he repreſents might. | V 
$ Co. 43. If a Man ſeiſed of Land in Right of his Wife, makes a Feoffment in 
Co. Lit. Fee upon Condition, and dies, and after the Condition is broken, the 
203. 336. b. Heir of the Huſband ſhall enter; for though no Right deſcended to him, 
yet the Title of Entry by Force of the Condition, which was created u 
| the Feoffient, and reſerved to the Feoffor and his Heirs, deſcended. 
Co. Lit. The Heir ſhall take Advantage of a Nomine Pænæ, for being incident 
162. b. to the Rent, it ſhall deſcend to the Heir, being a Security or Na to 
8 engage the Payment of the Rent; whoever therefore has a Right to the 
Rent, ought in Reaſon to have the Penalty which is to oblige the Te- 
nant to pay it. * | To 

2 H. 4.6. If an Abbot and Convent covenant to ſing for the Covenantee and his 
b. 5Co- 18. Heirs in ſuch a Chapel, bis Heirs at all Times ſhall have a Writ of Co- 
venant for the not doing thereof, | | 
2 Lev 92. Tfa Man leaſes for Years, and the Leſſee covenants with the Leſſor, his 
5 ver. Executors and Adminiſtrators, to repair and leave it in good Repair at 
- 4 you the End of the Term, and the Leſſor dies, c. his Heir may have an 
8. C. cited. Action upon this Covenant, for this is a Covenant which runs with the 
| Land, and ſhall go to the Heir, though he is not named ; and it appears, 
that it was intended to continue after the Death of the Leſſor, in a 
| much as his Executors, Cc. ate named. 1 8 
Salk. 147. The Plaintiff as Heir declared, that his Anceſtor per [ndenturam ſuam, 
pl. 8. Ld. eujus alterum partem Sigillo of the Leſſee (omitting Sigillat ) hic in curia 
Raym. peer. did demiſe, that the Leſſee covenanted to repair from Time 10 
1125. Fi- Time, and to leave in Repair, and then ſhewed that his Anceſtor died 
Gy. Anno 10 M. 3. and for Breach alligned, quod primo Apr. anno tertio Re- 
5 68 . ginæ nunc, & per 10 Annos ante tunc, the Premiſſes were out of Repair ; 
Page 21 aſter Verdict for the Plaintiff, it was moved in Arreſt of Judgment. 1. 
I bat the Word Sigi/lat' was wanting; 2. That Part of the ten Years 
incurred in the Life of the Anceſtor, and that this was a hard Action; & 
per Holt C. J. the Want of Sigi/lat' is cuied by the Verdict and Pleading 
over ; 2. If the Ptemiſſes were out of Repair in the Time of the Anceltor, 
and continued ſo in the Time of the Heir, it is a Damage to the Heir, and 
the Jury give as much in Damages as will put the Premiſſes in Repair ; but 
hereby no Damages are given in reſpeR of the Length of Time they con- 
tinued in Decay, but in teſpect of what it will coſt at the Time of the Ac- 
tion brought to put the Premiſſes in Repair; therefore per decem Annoz was 
' frivolous: and he ſaid, that this is not a hard AQtion, and good Damages 


are always given in theſe Caſes, becauſe the Damages recovered ought 
to be applied to the Repair of the Premiſſes. 2 . 

I A. infeoffs B. upon Condition, that if the Heir of A. pays to B. c. co. Lit. 
20s, then he and his Heirs may re- enter; this is a good Condition, of 214. b. 
which the Heir of A. may take Advantage, and yet A. himſelf never can. 

J. S. having Iſſue three Sons, William his eldeſt, Nathaniel his ſecond, Mich. 5 
and Daniel his third ; Wilkam died in the Life-time of his Father, leaving Geo. I. be» 
Iſſue only a Daughter; afterwards the Father deviſes the Eſtate in queſtion 2 and 
to Anne his Wife tor her Life, and after her Death to his Son G his Marie, is . 
Heirs; provided, that if Nathaniel do, within three Months after the Death Canc. Eq. 
of my Wife, pay to Daniel, his Executors or Adminiſtrators, the Sum of Caf. Abr. 
500 J. then the ſaid Lands ſhall come to my Son Nathaniel and his Heirs; 106. Pl. 6. 
the Wife lived ſeveral Years after, and during her Life Nathaniel died, leav- 10 _ | 
ing the Plaintiff his Heir; and the Wife afterwards dying, the Plaintiff #19 8. C. 
| brought his Bill within three Months after her Death, Praying, that upon We 

Payment of the 5oo/. he might have a Conveyance of the ſtate; and the 
principal Point of the Cafe was, whether this 5ool. being to be paid by 
Nathaniel within a limited Time, and he dying before that Lime came, che- 
ther his Heir at Law could now, on Payment of the Money, make a Title 
to theſe Lands; forit was agreed that he was not Heir at Law to the Teſta- 
tor; and it was infiſted upon that he could not; that this was a Condition 

precedent, and merely perſonal in Nathaniel, who had neither Jus in re, not 
ad rem, and could neither have deviſed, or releaſed, or extinguithed this 
Condition; and being a bare Poſſibility, and he dying before it was per- 
formed, his Heir could not make it good; and though the Word Heirs be 
uſed in the Deviſe to Nathaniel, yet that is not deſigned to give them any 
Eſtate originally, but to denote the Quantity of Eſtate which Nathaniel 
was to take; and for this were cited the Caſes in the (a) Margin. On the (4) ro Co. 
other Side it was inſiſted, that this was like the common Caſe in (5) Co. Lit. Lampet's 
where a Feoffment is made on Condition that the Feoffor ſhall, before ſuch Caſe. 
a Day, Qc. there, if the Feoffor die before the Day, his Heir may perform | 
the Condition, for the Reaſons therementioned,andthatit being ſo at Law, 2 
it ſhould ſtill be conſtrued more liberally in Equity, where the Letter of a (H co. Lit. 
Condition is not always required to be ſtrialy performed; and for this 205, 219. b. 
were cited the Caſes (c) in the Margin, that the Poſhbility of performing () , Chan 
this Condition was an Intereſt of Right, or Scintilla juris, which veſted in Car, 80. 
Nathaniel himſelf, that he ſurvived the Teſtator ; and therefore this dif- 3 Chan. Ca. 
fered from Bret and Rigden's Caſe, that conſequently ſuch Right, Poſſi - Bertieand 
bility, or Intereſt, deſeended to his Heir, and might be performed by him, Fallland. 
as before the Statute De donis, the Poſhbility of Reverter deſcended to 
the Heir of the Donor ; and for this were alſo cited the Caſes in the (d) 
Margin; the Cauſe being firſt heard by the Maſter of the Rolls, was | 
thought by him a Matter * of great Difficulty, and therefore he appointed Page 22 
the Counſel to ſpeak to it when the Court was full ; afterwards it was /d) 2Sand. 
_ decreed by my Lord Chancellor, with the Aſſiſtance of the Maſter of the Purfoy and 
Rolls, for the Plaintiff, on Lit. Sef. 334, 335. and my Lord Chancellor Rogers. 
ſaid, that though a Condition, in Stritneſs of Law, was nor deviſable, vom Cars 
yet, fince the Stature of Uſes, the Deviſee may take Benefit of it by an 1 : eo 
equitable Conſtruction, &c. and that Nathaniel might have releaſed or we, Muu. 
extinguiſhed this Condition. | Manning's 
| | Caſe » 
Fearne, C. R. 307. Gib. on Dev. 22. 119. 3 Wilſ. 248. 4 Burr. 1933. Swinb. 113. 


Doug. 766. Cowp. 234, 309, 410, 836 Fovel on Dev, 263. 1 Brown's Chanc. Caſes 194. 


(D) What 


H EIK axy ANCESTOR. 


co) Ccthat Conditions, Covenants, Ke. ſhall ex: 
dend to the Heir ſo as to bind him, 


Kol. Abr. S the Heir at Law is the proper and only Perſon who can take Ad- 
7 0 Shall vanta ge of Conditions, 2 annexed to the real Eſtate, ſo ſhall he 


be bound be bound by Ca) all ſuch Conditions, &c. which (5) run. with the Land, 
by Condi- whether ſuch Conditions were annexed to the Eſtate by the original 
tion in Feoffor, Grantor, or his immediate Anceſtor. VV“; 
Law as 5 | | | 
wel! as expreſs onditions. Co. Lit. 233. 8 Co. 44. Hard 11. And though an Infant ſhall 
be bound to perform them; but for this vide Tit. infants. (5) If the Anceſtor levies a Fine of 
ancient Demeſne Lands to the Prejudice of the Lord, an Action of Deceit hes againſt the Heir, 
Salk. 2 10. pl. 1. Ld. Raym. 177. 3 Salk 35. . „„ 
| ; 3 : 


Co. Lit. If a Gift be made in Tail, upon Condition that the Donee ſhall not 
163. b. giſcontinue, and the Donee hath Iſſue two Daughters, and one of them 
diſcontinues, the Donor ſhall enter and evict them both; becauſe it 
was the original Condition annexed to the whole Eſtate, that no Part of 
it ſhould be diſcontinued. RR 
VideHeadof But here we muſt take Notice, that neither Tenant in Tail, nor his 
Eſtates Tail. Iſſue, can he teſtrained from aliening by Pine and Recovery, though they 
may be reſtrained trom aliening by Feoffment, or other tortious Act, 

which amounts to a Diſcontinuance. 15 i 
Vent. zar. So where one deviſed Lands to A. and the Heirs Male of his Body, 
3 Keb. 787. provided, that, if he does attempt to alien, then immediately his Eſtate 
77 and hall ceaſe, and B ſhall enter; and 4. makes a Feoffinent in Fee, and 
N thereupon B. enters; and it was adjudged againſt B. and that the Con- 


dition was void, becauſe non conſtat what ſhall be adjudged an Attempt, - 


* and how it ſhould be tried. _ 
Dyer 316. Alſo where a Condition is annexed to the Eſtate given to the Heir, 
10 Co. 41. and which goes in Abridgment and Reſtraint thereof, the ſame ſhall in 
Vent. 199. ſome Cafes be conſttued a Limitation ; for if it were a Condition, no 

EO Body could take Advantage of it but the Heir himſelf. 
Cro. Eliz. As if a Copyholder in Borough N ſurrenders to the U ſe of his 
204. Will, and after deviſes to his Wife for Life, remainder to his eldeſt Son, 
2 aying 40s. to each of his Brothers and Siſters within two Years after 
3Co.20 21. the Death of his Wife, Ec. this is a Limitation, and nor a Condition; 
2Leon 114. for, if it ſhould be a Condition, it would extinguiſh in the Heir, and there 
8. C. would be no Remedy for the Money. | 
1 Wilf. 66. WEE 15 | 
2 Burr. 879. Powell on Dev. 56, 428, 433. 1 Bl. Rep. 22. | , 


. Cre. Eliz. So where one ſeiſed of Lands in Fee, having Iſſue two Sons and a 
$33, 919- Daughter, deviſed to his youngeſt Son and Daughter 201. a- piece, to be 
—_ 644. paid by his "eldeſt Son, and deviſed his Lands to his eldeſt Son and his 
— 4 eirs, upon Condition, that if he did not pay the ſaid Sums, that then 
Haynfworth the Land ſhould remain to his youngeſt Son and Daughter and their 
and Pretty, Heirs, and dies ; the eldeſt Son enters, and does not pay the Money; and 
adjudged. it was adjudged that the youngeſt Son and Daughter ſhould have the 
Vargh. 221. Land; for, 1. This Deviſe to the eldeſt Son and Heir, being no more 
2 Mod. a6, than what the Law gave him without ſuck Deviſe, was void. 2. If this 
ſhould be a Condition, it would * be defeated by the Deſcent upon the 
x, eldeſt Son, who was to perform it; therefore, 3. It was held to be a De- 
3 Com. Dig. viſe to the eldeſt Son only, or no longer than till he failed to pay the ſaid 
25. Sums, and then to the youngeſt Son and Daughter, which gives them 
Fearne 169. the Land by way of Limitation, upon his failing to pay the ſaid Sums. 
? AS 5 


* | | One 


ba. 3 a rn, 


— 


HE IR aww ANCESTOR. 


One deviſes Lands to 4. his Heir at Law, and deviſes other Lands to 85. 
nin fee, and it 4. moleſt B by Suit or otherwiſe, he thall loſe what is de- 2 Mod. 7. 
viſed to him, and it ſhall go to B. and dies; A. enters into the Lands de- Shuttleworth 


and Barber, 


viſed to B. and claims them ; and it was held, 1. 'Thar this was a ſufficient Eg. Ca. Abe. 


Breach to give Tiile to B. 2. That if this ſnould be a Condition, it would 
by the Deſcent thereof to A. who was to perform it, and alto to enter for Comyns72. 
the Breach thereof, be merged and defeated ; therefore it was held tobe pl. 45, 123; 
a Limitation, which determiced the Eftate of 4. and caſt the Poſſeſſion 145. pl. 86. 


| upon B. without Entry. | | 2 Ld. Ray- 


| mond 829. : 
| 3 2 Vn 
519. Stra. 129, 135. 2 Stra. 1086. Andr. 125, 135. Caf. Temp. King. C. and Hardw. 


4 l | C. J. 98,99. 2 Barnard. X. B. 217. 2 Stra. 1128. | 


But wherever the Anceſtor makes a Conveyance or Diſpoſition on Con- 8 Co. Frans 
dition, which goes in Reſtraint and Abridgment of the Eſtate of the %s Caſe. 


| Heir, he muſt have Notice of it; for having a good Jitle by Deſcent, - 


he is not obliged to take Notice of fuch Condition at his Petil, as (a) 
others muſt do. | 66 | | „„ (. 


verſity is a- 


greed in the Caſe of Fry and Porter. Vent. 199. Mod. 86. Lev. 21. Raym. 236. 2 Keb. 


756, 787, 814, 867. 2 Ch. Rep. 26. 2 Show. 316. 


7 


As where 4. ſeiſed of Lands in Fee, and having Iſſue only one Daughter 3 Mod. 28. 
named B. by Leaſe and Releaſe conveys his Lands to the Uſe of himſelf Lutw. 809, 
for Life, and after his Death to the Uſe of B. in Tail, provided that ſhe Malloonand 


married (with the Conſent of the Truſtees, or the major Part of them) 1 


ſome Perſon of the Family and Name of Fitzgerald, or who ſhould take 


upon bim that Name immediately after the Marriage ; but if nor, then the 
Truſtees to raiſe a Portion out of the ſaid Lands for B. and the Lands to re- 


main to C. Afterwards A. dies, and B. marries one who neither was nor 


rook upon him the Name of Fitzgerald ; and the only Point upon Which 
Judgment was given was the want of Notice in B. of the Settlement, 
without which, being Heir at Law, and ſo having a Title by Deſcent, 
ſhe was not bound ex officio, to take Notice of the Condition, | 
[The Heir of the Wife ſhall not be barred after the Death of his Fa- | 
ther and Mother, by the Deed of his Father, where no Fine is levied © » 


Stat. 6 Ed. 1. cap. 3.] 


— 


(E) Chat Actions he may commence and proſe⸗ 
cute in Bight of his Anceſtor, 


Tis clear that the Heir may bring any Real AQion, or Action Droitu- Co. L. 164. 
ral, in Right of his Anceſtor, but cannot regularly bring any Perſonal | 

Action, becauſe he has nothing to do with the Aﬀets or Perſonal Con- 

tracts of his Anceſtor. 5 ; „ . 

Alſo if an erroneous Judgment be given againſt the Anceſtor, by which 3 Abr. 


e loſeth the Lands, the Heir may bring ( a) a Wiit of Error, Dyer 0 


a) That Error and Attaint always deſcend to ſuch Perſon, to whom the Land ſhould deſcend, 
is if no ſuch Recovery or falſe Oath had been. 1 Leon. 261. 


Andif one hath Lands on the Part of his Mother, and loſeth by erro- Leon. 267. 
deous Judgment, and dies, the Heir of the Part of the Mother ſhall have 2 Sid. 56. 
be Writ of Error, — | | 


Vor. III. en D 7 So 


206. pl. 6. o 


- 


HEIR an» ANCESTOR. 


| *Page 24 # So the younger Son, when intitled to the Land by the Cuſtom of Bo- 
Owen 68, rough Engliſh, ſhall bring the Writ of Error, andnot the Heir at Com- 

Leon. 261. mon Law ; for this Remedy deſcends with the Land. of 3 
4 Leon. 5. | gh 


adjudged ; & vide Bridg. 79. Rol. Nep. 311, 


| | ö | . $ 8 
Dyer 90. So if there be an erroneous Judgment againſt Tenant in Tail Female, 
e re the Iſſue Female, and not the Son, ſhall bring a Writ of Error. | 


Dyer 89. So if a Man ſettles Land to the Uſe of himſelf and the Heirs of his 
N Body, the Remainder to his own Kight Heirs, and dies, leaving Iſſue only 
gt) 36. Daughter, who levies a Fine, and dies without Ifſue, and J. S. brings a 
2 Will. 15. Writ of Error as Couſin and Collateral Heir tothe Daughter; yet he ſhall 
3 Com. Dig. never reverſe the Fine, for there could no Right deſcend to him from the 
355- Cruiſe Daughter, becauſe ſhe. had but an Eftate-tail, which dete:mined by her 
| _ enFines 5I, Death without Iſſue; and it does not appear that the Remainder in Fee 
8 7 was in the Daughter as Right Heir; wherefore J S. ſhall not reverſe the 
Fine, guia de non apparenlibus & non exiſtentibus eadem 1 ratio, eſpecially 
in a Court of Judicature, where the Judges can take Notice of nathing 

that does not come judicially before them, and appear in the Pleading. 

Styl. 38,39. If J. S. binds himſelf and his Heirs in a Bond, and thereupon judgment 
White and is obtained againſt J. S. and J. S. makes his Will, and his Heir at Law 
8 Executor, and dies, leaving Lands which deſcend to his Heir, yet he ſhall 
8 not have a Writ of Error as Heir, for he is not privy to the Jud ment ; 

| and when an Extent is made upon him, it is a tail but after the 

: Lands are taken in Ex<cution, he may have a Writ of Error. 
11H. 6. 11. Alſo the Heir at Law way, in Right of his Anceſtor, maintain an Action 
19H.6. 41. of Debt for Rent reſerved on a Leaſe made by his Anceſtor, for the Rent 
Co. Lit. is Part of the Lands, and incident to the Reverſion; but for Arrears of 
162. a. Rent incurred in the Life time of the Anceſtor, neither the Heir nor 
(e Butnow (a) Executor could by the Common Law mzintain any Action; for as to 
by 32 H. 8. the Heir they were conſidered as Part of the Perſonal Eftate, and as to 
C- 37-2 the Executor, he could not repreſent his Teſtator as to any Contracts re- 


Executor a : | 
may main- lating io the Freehold and Inheritance. 


tain an Ac» _ | 1 : 
tion of Debt for ſuch Arrears; for which vide Tit. Debt, Letter ( C). 


ee dug If a Nobleman, Knight, Eſquire, c. be buried in a Church, and 
vid: Rol. have his Coat of Aris, and Pennons with his Arms, and fuch other En- 
Abr. 625. ſigns of Honour as belong to his Degree or Order, ſet up in the Church, 
Noy 104. or if a Grave: ſtone or Tomb be laid or made, Ec. for a Monument of 
Godb. 200. him; in this Caſe, albeit the Freehold of the Church be in the Parſon, 
| vg Jace and that theſe be annexed to the Freehold, yet cannot the Parſon, ot 
2 Bull. any, take them or deface them, but he is ſubject to an Action by the 
151. 11 Co. Heir and his Heirs, in the Honour and Memory of whoſe Anceſtor they 
Rep. 104. were ſet up. PL TO RR 


c Uahere 


H EIR Af ANCESTOR. 


) Uhere the Heir ſhall be ſaid to be bound to *Page 25 
anſwer his Anceſtor's Debts and Contraits. ; 


T 7 HERE the Anceſtor binds himſelf and his Heirs in an Obligation, plow. 441. 

the Obligee may ſue the Heir (a) or Executor at his Election, 3 Co. 12. a. 

and may have Execution of the Land deſcended to the Heir; for the Cro. Jac. 
Common Law having allowed the Action of Debt againſt the Heir, he 450. (a) 
cou d have no Benefit by the Action, unleſs he were permitted to have And. 7. 
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5 Execution of the Lands which deſcended to the TIE, OL ore ae 
; by | . 4 |; of the An- 
J ceſtor. 3 Lev. 189, adjudged on Demurrer. May ſue the ſame Perſon, being both Heir and 
5 Executor; alſo may ſue the Executor for Part, and the Heir for the Reſidue; but if the Heir or 
Il Executor pay the Whole or Part, and afterwards the other is ſued, there ſhall be Relief in an Au- 
1 dita Querela. 3 Lev. 3034•5. Where the Heir, being likewiſe Adminiſtrator, and 
er having real Aſſets by Deſcent, diſcharged a Bond Debt, in which he was bound, which he in- 
ee fiſted was out of the Perſonal Eſtate ; but the Court of Chancery would not admit of this Con- 
ne ſtruction, to the Defeating of the ſimple contract Creditors. Abr. Eq. 44. 
3 I But the Body of the Heir is protected, for it would be moſt unreaſon- Dyer 8 f. pl. 
thy 3 able to ſubje& the Heir to the Payment of his Anceſtor's Debts, any 62, 207. pl. 
ot farther than to the Value of the Aſſeis deſcended. 15. Moor, 
8 | pl. 203, Co. 
ol | | Lit. 103, 
all : | | | 27 _ 
it; Alſo the Heir muſt be (5) expreſsly named, otherwiſe he is not charge 
the | able; and the Reaſon why the Heir is not chargeable in this Caſe ,as the 1 19. 
Executor is in caſe of a Bond entered into by the Teſtator, without being Bok 68. ns 
ion named, is this; by the Common Law only the Goods and Chattels of the ide Tit. Ex- 
ent Debtor, and the annual Profits ot the Land as they aroſe, and not the Land c<cution, Let- 
s of itſelf, were liable to Execution for Debt or Damages, becauſe theſe being ter (A). 
nor the Security the Creditor depended upon, they were liablein the Hands of (% And 
s to his Repreſentative, or Executor, as well as in the Hands of the Debtor him- 1 
$10 ſelf; and hence it was, that the Executor was bound to anſwer the Debt of affen 


the Teſtator, ſo far as he had Chattels or Aﬀets, though he was not named 2 che 
in the Contract; but the Land was not liable to Execution, becauſe it was Heir for 

| preſerved from the Perſonal Contracts and Engagements of the "Venant, the Eſcape 
that he might be the better able to anſwer the feudal Duties to the Lord, of one in 
which were the Life and Support of the Government; and theteſote the Ex<cution 


Land, not being originally liable to the Demand in the Hands of the GON by 

Obli þ Nel | : the Anceſ- 

Se igor, muſt be much leſs liable in the Hands of the Heir, who was tor, nor for 
The not comprehended in the ContraR. | any Tortor 
| | | 3 Tireſpaſs of 

ue, his; alſo if the Anceſtor be condemned in an Obligation and die, Execution ſhall be 6 out 


by Elegit, and not of all the Lands defcended. Dyer 271. a. pl. 25. [But the Heir ſhall 


r ſon, anſwer for the Eſcape of a Priſoner in Execution, on a Statute Merchant, by the SF. de Merca- 
D, of tor, 13 Ed. 1. ſtat. 3. vide in fra. . # 0 : 

* the | : E 5 1 | v 

; they Bur if A. hath granted, for him and his Heirs to B. and his Heirs, ſuch a Rol. Abe. 


Rent out of his Lands; in this Caſe the Heirs being comprehended in the 226. 
Contract ate bound to make good the Grant, ſo far as they have Aſſets 3 87. 
by Deſcent from the Grantot and this was allowed at Common Law, D. 38. 
becauſe the Grantee of the Rent had the Land originally in View for b. Ce. L. 
his Security, and by the Grant itſelf having it in his Power to diſtrain 144. b. 
the Land for the Rent, it was equal to the Heir whether the Land was 
to anſwer the Rent by Diftreſs, or by an Execution upon a Judgment in 
a Writ of Annuity, 5 
If the Anceftor binds himſelf in a Statute, Recognizance, Ic. the Heir 3 Co. 12. 
is liable not only as Tertenant, but alſo as Heir, otherwiſe he could not Sir William 
bave his Age; and cannot oblige a Purchaſor, whether for valuable Con- Herbert's 
D 2 | ſidetation, 


her? 


0 
8 Mod. 253. Heir, and a Moiety thereo 
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ſideration, or without, to contribute; but one Heir may oblige another to 

contribute; as if a Man ſeiſed of two Acres, the one deſcendible according 

* Page 26 *to the courſe ofthe Common Law, the other in Borough Engliſh, acknow- 

| ledge a Statute, Ec. the Heir at Law ſhall oblige the Heir in Borough 

_ Engliſh to contribute: So one Capercenor ſhall oblige the other to contri- 

bute; or if the Conuzor bath Lands, ſome deſcendible to the Heirs of 

the Father, and ſome deſcendible on the Heirs of the Mother, the Heir 

on the Part of the Father ſhall compel the Heir on the Part of the Mo- 

ther to contribute; & fic vice verſa. . 5 „ 

Co. Lit. By the Common Law, if the Heir before an Action brought againſt him 

102. (a) had aliened the Aſſets, the Obligee was without (a) any Remedy; but if 

Upona Mo- he only aliened, pending the Writ, the Lands, which he had by Deſcent 

tion for 1 at the lime of the (5) Original purchaſed, had been liable. 
new Tr | | | 


| Twviſden I 


ſaid, That in his Practice the Heir in an Action of Debt againſt him upon a Bond of his Anceſ- 
tor pleaded Riens per Diſcent : the Plaintiff knew the Defendant had levied a Fine, and at the 
Trial it was produced; but becauſe they had not a Deed to lead the Uſes, it was urged, that 
the Uſe was to the Conuzor and his Heirs, and ſo the Heir in by Deſcent ; whereupon there 
was a Verdict againſt him ; and being a juſt Debt, they could never after get a new Trial. 
Mod. 2. S. P. in B. R. Mich. 14 Geo. 2. Smith v. Huggins. (6) Or filing a Bill in B. K. which 


to this Purpoſe has been held as effectual as an original Writ. Carth. 245. 


Carth. 245. In Conſequence of this Doctrine, that the Lien ſhall have relation to the 
Gree and Time of the Original purchaſed, it hath been adjudged, that if there be 


Oliver ad- two Creditors to J. S. whoſe Heir is bound, viz. A. and B. and 4, files an 


judged; and 
North' Eo . 
d, Default, and thereupon a 5 Elegit iſſues againſt all the Lands of the 


is delivered to 4. and B. on a Bill filed in B. R. 
that he who 1 & 2 Fa. 2. has a ſpecial Judgment againſt the Aſſets confeſſed by the 
rſt obtains Heir, Trin. Term. 3 Jac. 2. though B's Judgment be ſubſequent to As 
udgment i ing that his Bill or Original was filed before As. the Judgment 
ke at yet it appearing that his Bill or Orig | « the Judg 
fed. denied ſhall have Relation thereto, and therefore he mult be firſt ſatisfied. 
to be Law, So it ſeems in the above Caſe, that though 4's Judgment had been on 
Carth. 246 49 Original actually filed before B.'s, that B. mult have been preferred, be- 
per Cur. cauſe his Judgment was general againſt the Heir, and the Execution a 
general and common Execution by Elegit, and not againſt the Aſſets only 
by way of Extent; and therefore ſuch a general Judgment will not ope- 
rate by way of Relation to the Original, but binds only as in common 
Caſes, from the Time of the Judgment given. | 


3 4 65 in C. B. and hath Judgment thereon, Trin. Term. 2 Jac. 2. by 


© A Bill Bur to Prevent the Wrong and Injury to Creditors by Alienation of the 


brought in Lands deſcended, Ac. by the (c) 3 & 4 V. & M. cap 14. (d) it is enacted, 
Chancery That in all Caſes, where any Heir at Law ſhall be liable to pay the Debt 
againſt * „of his Anceſtor, in regard of any Lands, Tenements or Hereditaments 
. « deſcending to him, and ſhall ſell, alien or make over the ſame before 
andthe Cre. any Action brought or Proceſs ſued out againſt him, that ſuch Heir at 
ditor reliey- *© Law ſhall be anſwerable for ſuch Debt or Debts in an Action or Actions 
ed,thoughit ** of Debt to the Value of the ſaid Land ſo by him ſold, aliened or made 
was obje&- 4 over; in which Caſes all Creditors ſhall be preferred as in Actions againſt 
95 ee 1 * Executors and Adminiſtrators, and ſuch Execution ſhall be taken out 
eee I upon wy ig v or Judgments ſo obtained againſt ſuch Heir, to the 
ductive of a value of the laid Land, as if the ſame were his own proper Debt or 
new Law, Debts; ſaving that the Lands, Tenements and Hereditaments bona fide 


the Relief ** aliened before the Action brought, ſhall not be liable to ſuch Execution. 


on it ought 


to have cen at Common Law. Abr. Eq. 149. (4) Made perpetual by 6 & 7 W. 3. c. 14. 


Provided, That where any Action of Debt upon any Specialty is 
* brought againſt any Heir, he may plead Riens per Diſcent at the Time 
of the original Writ brought, or the Bill filed againſt him; any Thing 

: | 12 | pete 


1 
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« herein contained to the contrary notwithſtanding :. And the Plaintiff in 
« ſach Action may reply, that he had Lands, Tenements or Hereditaments | 
« from his 1 before the original Writ brought, or the Bill filed: 
* # And if, upon Ifſve joined thereupon, it be found for the Plaintiff, the »Page 27 
jury ſhall inquire of the Value of the Lands, Tenements or Heredita- 
ments ſo deſcended, and thereupon Judgment ſhall be given, and Exe. _ 
le cntion ſhall be awarded as aforeſaid : But if Judgment be given againſt _. 
« ſuch Heir, by Confeſſion of the Action without. 1 the Aſſets 
« deſcended, or upon Demurrer, or Nihil dicit, it (hall be for the Debt 
« and Damages, without any Writ to inquire of the Lands, Tenements 
« or Hereditaments ſo deſcended. “ . 
Alſo if, before this Statute, the Anceſtor had deviſed away the Lands, Abr. Eq. . 
5 cage by Specialty had no Remedy either againſt the Heir or 149. 
eviſee. | 5 hs 
But now by the ſaid Statute 3 & 4 V. & M. cap. 14. reciting that ſe- 
veral Perſons having by Bonds or. other Specialties bound themſelves and 
their Heirs, and have afterwards by Will diſpoſed of their Lands, with an 
Intent to defraud their Creditors ; it is enacted, ** That all Wills and Teſta- 
« ments, Limitations, Diſpoſitions or Appointments of or concerning any 
« Manors, Meſſuages, Lands, Tenements, or Heteditaments, or of any 
« Rent, Profit, Term or Charge out of the ſame, whereof any Perſon or | 
% Perſons at the Time of his, her, or their Deceaſe ſhall be ſeiſed in Fee: 
4 ſimple, in Poſſeſſion, Reverſion or Remainder, or have Power or diſpoſe 
« of the ſame by his, her, or their laſt Wills or Teſtaments, ſhall be deemed 
« and taken (only as againſt fuch Creditor or Creditors as aforeſaid, his, 
<« her, and their Heirs, Succeſſors, Excutors, Adminiſtrators and Aſſigns, 
« and every of them) to be fraudulent, and clearly, abſolutely, and utterly 
6 void, fruſtrate, and of none Effect; (any Pretence, Colour, feigned or 
&« preſumed Confideration, or any other Matter or I hing to the contrary 
« notwithſtanding.”) © | 
« And for the Means that ſuch Creditors may be enabled to recover 
« their ſaid Debts, it is further enacted, That in the Caſes before men- 
« tioned every ſuch Creditor ſhall and may have and maintain his, her, and 
their Action and Actions of Debt, upon his, her, and their ſaid Bonds 
«« and Specialties, againſt the Heir and Heirs at Law of ſuch Obligor or 
„ Obligors, and ſuch Deviſee and Deviſees jointly, by virtue of this Act; 
« and ſuch Deviſee or Deviſees ſhall be liable and chargeable for (a) a falſe 
% Plea by him or them ay in the ſame Manner as any Heir ſhould 
have been for any falſe Plea by him pleaded, or for not confeſſing the (a) Lide a9. 


« Lands or Tenements to him deſcended.” ar. 2.C. 3. 
ar. 10, IT. 


whichal 
though the Heir of the C:/ui que Truſt is made liable to anſwer, H. yet by reaſon of any Kindof 
Plea, or other Matter, he ſhall not be chargeable to pay the Condemnation out of his own Eſtate. 


„Provided, That where there hath been or ſhall be any Limitation or 
% Appointment, Deviſe or Diſpoſition of or concerning any Manors, Meſ- 
© ſuages, Lands, Tenements or Hereditameots for the Raiſing or Payment 
of any real or juſt Debt or Debts, or any Portion or Portions, Sum or 
*« Sums of Money for any Child or Children of any Perſon, other than 
„the Heir. at Law, according to or in purſuance of any Marriage Con- 
tract or Agreement in Writing bona fide made before ſuch Marriage, the 
* ſame, and every of them, ſhall be in full Force, and the ſame Manors, 
* Meſſuages, Lands, Tenements and Hereditaments ſhall and may be 
golden and enjoyed by every ſuch Perſon or Perſons, his, her, and their 
** Heirs, Executors, Adminiſtrators and Aſſigns, for whom the ſaid Limi- 
tation, Appointment, Deviſe or Diſpoſition was made, and by his, her, 
and their Truſtee or Truſtees, his, her, and their Heirs, Executors, 
| | | « Adminiſtrators 


. « 2 % 
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& Adminiſtrators and Aſſigns, for ſuch Eſtate or Intereſt as ſhall be fo. 
limited or appointed, deviſed or diſpoſed, until ſuch Debt or Debts, 
% Portion or Portions ſhall be raiſed, paid and farisfied; any Thing con- 
e tzinedin this Act to the contrary notwithltanding.” 1 | 
And it is further enacted by the ſaid Statute, ** That all and every De- 
„ viſee and Deviſees made liable by this AQ, ſhall be liable and charge, 
* Page 28 able in the ſame Manner as the Heir at Law, ea this Act, 
« notwithſtanding the Lands, Tenements and Hereditaments to him or 
| them deyiſed ſhall be aliened before the Action brought. 

Abr. Ed. In the Conſtruction of this Statute it hath been holden, that, though a, - 
149. Man is prevented thereby from defeating his Creditors by Will, yer any 
Parſowver. Settlement or Diſpoſition he ſhall make ip his Life-time of his Lands, 
Mean. whether voluntary or not, will be good againſt Bond- Creditors ; for that 
| was not provided againſt by the Statute, which only took Care to ſecure 

ſuch Creditors 9 any Impoſition, which might be ſuppoſed in a 
Man's laſt Sickneſs ; but if he gave away his Eſtate in his Life-time, this 
prevented the Deſcent of ſo much to the Heir, and conſequently took 
away their Remedy againſt him, who was only liable in reſpect of the 
Lands deſcended ; and as a Bond is no Lien whatſoever on Lands in the 
Hands of the Obligor, much leſs can it be ſo when they are given away to 
a Stranger. 5 | 3 „ - 

Carth. 353- In Debt againſt an Heir, who pleaded Riens per Diſcent on the Day of 
Redfbawand the Bill, the Plaintiff replied ſpecially, that the Obligor (Father of the De- 
* Sn fendant) died on ſuch a Day, and that the Defendant (after the Death of 
* his Father) and before the Day of the Bill, via. on ſuch a Day which was 
8. C. a Day after the Death of the Obligor, had Lands by Deſcent from his 
Comb. 344. Father in Fee-ſimple, unde prædic (the Plaintiff) de debito prædidto ſatiſ. 
S. C. ad- fecifſe potuit, wiz. apud H. prædid & hoc parat eff werificare, unde petit 
judged, and . according to the above Statute. To this the Defendant made a 
—_— rivolous i; eee ; and thereupon the Plaintiff demurred. The Queſtion 
oe oh if the Replication was good in purſuance of the Statute; for it was 
create, but Objected ihat it was ill, becauſe the Plaintiff had put the Value of the Lands, 
to prevent in Iſſue by theſe Words, unde, &fc. de debito prædido ſatisfeciſſe potuit, 
Difficulties which ought to have been omitted, becaule the Stature is expreſs, that after 
in pleading: the Iſſue tried the Jury ſhall inquire of the Value; fo that it is Matter of 
Inqueſt only ex Officto, and not to be the Point of the Iſſue; and by this 
Statute the Plaintiff is only to recover pro tanto againſt the Defendant with 
reſpect to the Value of ſuch aliened Aſſets, and is not to have a general 
Judgment againſt the Heir, as at Common Law upon a falſe Plea ; ſed per 
Cur. upon + hay this Replication was held good and as it ought to uh 
and that if unde, c. de debito predifto Taff oui had been left out, 
it might have been a good Cauſe of Objection; 5 the Statute doth not 
give Occaſion to alter any more of the Form of the Replication common in 
och Caſes, but only as to the Time concerning Aſſets by Deſcent ; and the 
Concluſion, which (before the Statute) was to the Country, muſt now be 
with an Averment only, becauſe the Defendants may have an Opportu- 

oy to anſwer the New Matter alledged in the Replication. ge 

t 


Trin. 32. ſeems that neither before nor ſince this Statute the (a) Executor or 
223 5 0 Adminiſtrator of the Heir are liable; for the Perſon of the Heir is not 
tween Ba. Chargeable, but with reſpect ro the Land; and if, before the Statute, the 


ron We/ion Heir had aliened before Action brought, he ſhould not be charged for the 
and Danby Profits he received; which is evident from the Plea of Riens per Diſcent the 
adjudged. Day of the Writ purchaſed; much leſs could his Executor (b), nor can he 
(a) But the 8 
Heir of an Of 5 is _ 
Heir is liable; but for this vide 2 Chan. Caſes 175. Vern. 400. and Dyer 344. a Precedent 
cited in the Book of Entries, where Debt was brought againſt the Executor of an Heir upon a 
Bond made by the Anceſtor, which is alſo mentioned. Plow. 441. 2 Leon. 11. 3 Leon. 
70. (5) But quere & wide 2 Vern. 62. where it is faid, that if the Heir aliens the Land to 
revent the Creditors of Sutisfaction of their Pebts, Equity will follow the Money into the 
ds of the Heir or his Executor. | 5 


8 
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yet, unleſs ſome Statute make him ſo: For an Executor is but in Nature 

| Of a Truſtee for the Perſonalty, and not at all privy to the Inheritance. 

If there be Judgmentin Debt agaĩnſt two, and one Dies, a Scire factas 12 30. 

lies againſt the other alone, reciting the Death, and he cannot plead RAY. 26. 
. 93 


that the Heir of him that is dead has Aſſets by Deſcent, and demand 205 : 


9 judgment if he ought to be charged alone: For at (4) Common Law the 8. C. Edſar 


Charge upon a Judgment being (/) perſonal ſurvived, and the Statute nnd Smart. 
| of Weſtm. 2. which gives the Elegit does not take away the Remedy of Pa ge 29 
the blaintiff at the Common Law, and therefore the Party may take out (a) 22 
his Execution which way he pleaſes; for the Words of the Statute are, fi; gen 3% 


In Eledtione; But if, he ſhould, after the Allowance of this Writ and Re- 3, 5 


E. 3. pl. 


vival of the Judgment, take out an Elegit to charge the Land, the Party 37, & vide 


may have Remedy by (e) Suggeſtion, or elſe by Audita Querela. 29 Alliſe, 


pl. 37. 29 


| | | | E. 3. 29. 
(5) For the Difference between a real and perſonal Execution, and that à perſonal Execution 
will ſurvive, though a real one will not, vide 3 Co. 14. Yelv. 209. Raym. 153. 2 Keb. 3. 


331. 4 Mod. 315. 3 Keb. 295. Salk. 319. pl. 3. 320. Show. 402. (e) For this vide F. N. 


B. 166. 44 E. 3. T0» Ld. Raym. 244. Comb. 441. +5 Mod. 338, Carth. 404. 


If there be a Sequeſtration for a Perſonal Duty againſt the Anceſtor Vern. 143-- 
where the Heir is not bound, and the Defendant dies, there is an End 3 Lev. 35S» 
of the Sequeſtration, and it cannot be revived againſt the Heir; becauſe N 37s 
neither the Heir nor the Lands are bound by fuch Decree : But if the 
Decree were upon a Covenant that bound the Heir, and the Defendant : 
died, ſuch Decree might be revived by Subpæna Seire Fatias againſt the 
Heir to ſhew Cauſe againſt the Decree, if the Decree be inrolled of Re- 
cord; or if not, by Bill of Kevivor; and when revived againſt Heir and 
Executor. (which is the uſual and regular Way, ) the Sequeſtration alſo will 
be revived on Motion, if, upon coming into Court, Cauſe is not ſhewn 
why the Decree ſhould not be revived : And in this Caſe it hath been re- 
ſolved, that the Decree ſhould have the ſame Authority to bind the Per- 
ſonal Aﬀets as a Judgment at Law, and therefore ſhall go pars paſſu to be 
paid off and diſcharged ; but the Lien of the Judgment upon Lands came 
in by the Statute, which only gives an Elegit for a Moiety of the Land in 
Satis faction of the Debt, and therefore that could give no Authority to lay 
a Sequeſtration on the Real Eſtate for a mere Teroa Duty, - where the 
Heir is not bound in the Covenant. | e 


rr 1 — 32 S * 4 . 4 6— — 
1 * 4 


* 
—— 


(6) How to be proceeded againſt where he is 
i bound. 

F the Heir be ſued upon a Bond or Covenant in which he is bound, it Salk: 355+ 

need not be ſhewn how he is Heir; for the Plaintiff is a Stranger, and I. 2. But 

it would be hard to compel him to ſet forth another's Pedigree: But where 2, this 2. 


the Heir ſues, he muſt ſhew his Pedigree, and Coment Heres ; for it lies 9 
in his proper Knowledge. | | 20 


It muſt be alledged, that the Heir was bound; and therefore, where a Sem. 248. 
Bill was brought by the Obligee in a Bond againſt the Heir of the Obligor, Bad 1 
alledging, that he, having Aſſets by Deſcent, ought to ſatisfy this Bond, co 
the Defendant demurred, becauſe the Plaintiff had not Ma. alledged, yes. n 
in the Bill, that the Heir was bound in the Bond; and though it was alledged 

17 5 | 5 that 


* 
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that the Heir ought to pay the Debt, yet that was held inſufficient, and 
the Demurrer was allowed. 8 ee ES. 
5 co. 36. a. If an Action be brought againſt the Heir upon the Bond of his Anceſtor, 
Plow. 440. and in which the Heir is bound, it muſt be in the (a) Debet and Detinet ; 
Dyer 344. becauſe he hath the Aſſets in his own Right, and therefore is to be ſued 


35 8 as if it were his own proper Bond. 


130. Cro. ; 


Eliz. 712. S. P. and the Reaſon there given, becauſe he is bound by ſpecial Words in the Obli- 


gation, & wide 2 Leon. IT. 2 Brownl. 204, 5. Cro. Eliz. 350. Like Point. 5 Com. Dig. 
- 201. Cowp. 434, 705. a) But if in the Detinet only, it is good after Verdict, by the 16 
and 17 Car. 2. c. 8. Comber and Matten, Lev. 224. adjudged. Sid. 342, $75» 8. C. 


ä 2» 


*Page30 * (H) There he ſhall be liable himſe'f, and the 
AJZJaudgment general or Special. And herein, 


1. Where he ſhall be liable for his falſe Pleading. 


21 E. 3. 10. H E Heir at Law, though bound by his Anceſtor, ſhall yet, as hath 
40 E. 3. 14. been obſerved, be chargeable no further than he has Aſſets from 
Dyer 81. ſuch Anccſtor, unleſs by falſe Pleading he make himſelf ſo : And there- 
pl: 62. 149. fore if an Action of Debt be brought againſt him, and he confeſſes the 
3 Action, and alſo ſets forth in Certainty what Aſlets he hath, he ſhall be 
Berl. 4 charged no further, and neither his Goods, (+4) Body, or other. Lands 
5 Co. 35. ſhall be liable; but the Judgment in ſuch Caſe ſhall be ſpecial, to recover 
2 Rol. Abr. the Debt of the Lands deſcended. | | | | 
"RE | | | 

che ſame | | js 
Point admitted in all the modern Books. / And therefore an Heir at Law is not to be held 
to ſpecial Bail, becauſe the Demand is not on the Perſon, but on the Aſſets, of the Deceaſed. 2 
Jon. 82. & vide Tit. Bail. Letter (B). Fig „ : : Z 


vii be But if an Action (e) of Debt be brought againſt an Heir on the Obligation 


Authorities of his Anceſſor, in which he is bound, and he plead Reins per Diſcent, 


. which is found againſt him, the Judgment ſhall be general + to recover the 


269 Debt, which he mult pay out of his own Pocket for his falſe Plea. 
Kol. Rep. 2-4. i : pn $ „ 
234. /e) But there is a Diverſity between an Action of Debt and a Scire Facias againſt the 
Heir upon a judgment had againſt his Anceſtor; for if in a Scire Facias the Heir plead a falſe 
Plea, and it is found againſt him, yet the Judgment ſhall be of the Lands deſcended only; for the 
Execution in ſuch Caſe ſhall be upon the firſt Judgment againſt the Anceſtor, and not upon the 
Judgment in the Scire Facias, quod babeat Executionem, becauſe ſuch Judgment did not alter nor 
inlarge the firſt Judgment. Borover v. Rivett adjudged. Paſ. 193. 3 Bulit. 317. Jon. 87. 
Cro. Car. 296. Carth 93. S. C cited. 5 Cum. Dig. 347. Ambler's Rep. 15, 17. Þ+ And 
Execution of his own proper I. ands and Goods, and againſt his Body by Capias ad ſatisfaciendum, 
like as ſor his own proper Debt, Plowd. Com. 440. a» 2 Rol. Abr. 70. 1. 40. Dyer 149. 2. 
2 Leon. I1, vide infra 31. DE. > FLIES] f F233 
Plow. 440. So if an Action of Debt be brought againſt the Heir, who confeſſes the 
2 Rol Abr. Aion, but does not ſet forth the Aſſets in Certainty, the Judgment ſhall 
. be general; for he is chaiged in the Debet as well as Detinet, and Aﬀets 
' + ſhall be preſumed. „„ 0 
Plow. 449. So if an Action be brought againſt the Heir on the Bond of his An- 
elf wo ceſtor, and there is Judgment againſt him by Default, Non ſum Informa- 
— A. ang {us nihil dicit, Ic. the Judgment againſt him ſhall be general, and he 
Clin and ſhall be charged de Bonis propriis, ee nl 
agreed tobe 1 5 
Law inſeve- | ; | | 12 | | 
Ig | So where Debt was brought againſt an Heir, who pleaded in Bar that 
1 „ d S. was jointly and ſeverally bound with his Anceſtor, and that he paid 
| | e 
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Jae Money; which being found * him, it was held, that the Judg- 

ment ſhould be general, and he for his falſe Plea chargeable de Bonis dad 
| is, | | : | | 15 | 1 2 judged, and 
proprus 88 | 0 2 f dat 
dae Law was fo ſettled in the Caſe Supra of Davis and Pepys. Plow. 440. Com. 162. S. C. ad- 
_ Fe W 5 | 


| Go where the Heir pleaded that his Anceſtor was ſeiſed in Fee of three 
Fourth-parts of ſuch and ſach Tenements, and that he demifed the fame 

for 500 Years to A. who entered, and that the ſaid Reverſion, deſcended, 

eq Reins ultra, and that at the Time of the Action brought he had no 
Tenements in Fee- ſimple by Deſcent preterguam the ſaid Reverſion; and 

that afterwards there was a Bil] in Chancery exhibited agaioft him by the 

| Anceſtor's Wife for Dower, and a Decree obtained againſt him for the 

* third Part of theſe Three-fourths for the Wife's Life; & hor, Efc. and & Page 34 
in this Caſe a general Judgment was given againſt the Heir; and it was 

held by Holt, C. J. J, That an Heir could not plead a Term for Years | 
in delay of preſent Execution, but ought to confeſs Aﬀers ; and that the Salk. 354- 
Common Law bad no regard for a Term for Years, and that there is no pl. x Ld. 
Miſchief in this Caſe ; for though in Conſequence a Lewari Facias may Raym. 783. 


. go, yet the Leſſee may maintain himſelf againſt an Ejectment by Virtue of __ Us. 

* his Leaſe. 2. As to the Decree in Chancery he held it plain chat there 5 5 . ] 

8 was no E. ſtate or Intereſt veſted in the Wife by that, ſo that the Plea in 40. S. C. 

No this Reſpect is nought and molt apparently falſe. 3 Salk. 178. 

ds 5 . N pl. I. 180. 
5 5 pl. 5 Comb. 

er 162. Id. Raym. 53, 728, 1391. Vern. 93, 188, 234, 282, 348, 419, 429, 471. 2 Vern. 61. 


Pre. Ch. 39, 232. 3 Wil. Rep. 9g, 166, 217, 330, 341, 401. Stra. 665. 2 Stra 179, 1028. 
2 Barnard. X. B. 183. Caf. Temp. King C. & Hardw. C. J. 165. See Andr. 110. 2 Stra- 
1270. 5 | . i 


And it is ſaid, that in theſe Caſes the Court cannot give a ſpecial Judg- 2 Rol. Abr. 
ment without the Aſſent of the Plaintiff; as where Debt was brought 7. 
againſt the Heir, who pleaded Riens per Diſcent, which was found for the 22 * 85 
Flaintiff ; and there being Judgment to recover the Debt, Damages and 514-4; | 

ofts of the Lands deſcended ; and not knowing what Land deſcended, a > 
Vrit was awarded to inquire what Land deſcended ; the Court held this | 
Judgment erroneous, becauſe by Law the Judgment ought to be general}, + ide ante 


which cannot be altered without the Plaintiff's Conſent, which did not 30. n. 


Ti in. 1651. 


| the Lppear here | . 

falſe 3 . R 3 4 : s 
hs 2a an Action of Debt againſt an Heir, if he pleads Riens per Diſcent, , Rol. Abr. 
© he ich is found againſt him; and it is further found by the Jury, that he 71. 

- nor ad certain Lands by Deſcent. upon which Judgment is given that the Paſch. + 
87. laintiff ſhall recover his Debt, Damages and Cofts of the Lands de“ 1633 
And cended ; this is an erroneous Judgment, becauſe it ought to have been Sndigrave 
ndum, general ; alſo it is ſaid, that upon this Iſſue they could not inquire of the and . 
* Þ lets deſcended. © | a * 


but if in a Writ of Annuity the Plaintiff declares for the Arrearages, , Rol. Abr 
gc. againſt the Heir, upon the Grant of his Anceſtor, and the Heir pleads 17. 
bat it is not the Deed of his Anceſtor, which is found againſt him; in Frank ver. 
1s Caſe the Judgment may be Special, without the Conſent of the Plain. Stately. 


\ lets f; for being in the Cafe of an Annuity, which is always executory, it 

A at leaſt in the Election of the Plaintiff to have Execution of all the 
54 a ands deſcended ; whereas on a general Judgment he can only have a 
brma- 


iviety of all the Heir's Land in Execution; alſo in this Caſe the Enter: 
ad he g a Special Judgment is for the Heir's Advantage, and therefore he 

LNnOt aſhpn it for ; 5 | ; 5 Ef 
Alſo if upon leading Riens per Diſcent it be found againſt the Heir, or 2 Rol. Abr. 
he confeſſeth the Action without ſetting forth the Aſſets, or if there be a 71. 


ir that neral Judgment; upon theſe, or upon a Non ſum Informatus, Nihil 
; dicit, 


| 11 EIR anv ANCESTOR. 
dicit, Ec. againſt him, the Execution may be general of a Moiety of all 


the Lands of the Heir, 8 oe tot od hens: 5 
2 Rel. Abr. But if in an Action of Debt brought againſt the Heir, the Defendant 
71. acknowledges the Action, and ſhews in Centainty the Aſſets, upon which 

there is a Judgment that the Plaintiff ſhall recover, and that the Debt ſhall 
be recovered of the Aſſets deſcended, here the Plaintiff ſhall have Execu- 
| tion to levy the Debt of all the Land deſcended, and to have a Moiety 
| only, as on an Elegit, is ESE otlr wont | 

2 Rol. Abr. Alſo in Caſe of a general Judgment againft the Heir, although the Plain- 
7,7% tiff may have Execution by El. it of a Moiety of all the Heir's Lands; 
yet may he alſo at his Election 1 58 that the Heir hath ſuch and ſuch 
Land by Deſcent, and pray Execution thereof ; for were it otherwiſe, the 
Plaintiff might be a Loſer by this general Judgment,.in which he is only 
intitled to a Moiety of the Land, in as much as the Heir might not have 

any other Lands, except thoſe deſcended. e 


page 32 5 2. Where by his Promiſe to pay or diſcharge the Debt of his 
| | Anceſtor, Lug 


Rol. Abr. If a Man binds himſelf and his Heirs in an Oblipation, and dres, and 


28. after the Obligee ſues the Heir upon the Obligation, who had no Aſſets 
Lord Grey's deſcended to him; and the Heir ſays to him, that, if he will not ſue him, ; 
Caſe. then he will pay him the Money; this is no Conſideration ſo as to main- | 

| om 67, tain an Action, becauſe he was not chargeable (a) without Aﬀets. 


4 Leon. 6. ns . g 

8. P. per Curiam. ( But it is held, that in Aſumgſit againſt. an Executor on his Promiſe it 
zs not neceſſary to alledge the Aſſets, and that Forbearance is a good Conſideration. Vid Tit. 
Executors and Adminiſtrators, Letter (M). —And Note, by the Statute of Frauds 29 Car. 2. c. 3. 
I. 4- the Promiſe muſt be in Writing. | he. 


\ 


| Biker ang. Son an Aſumpſit againſt an Heir upon ſuch a Promiſe, it muſt be ex- 


Fos, 2 Sand. preſly ſhewn that the Heir was bound, elſe it ſhall not be intended, though di. 
136. after a Verdict. 12 0 5 | i ſus 
Vent. 159. 1 953 85 8 Foe 
- adjudged ; Hunt and Swain, Sid. 248. Raym. 12. Lev. 165. Keb. 890. S. P. adjudged. 
Ind Keeling ſaid, to charge an Executor upon his Promiſe you need not ſay A 097 


8 them he ſhall not be bound) becauſe he will intend Aſſets, but we cannot in- 
tend the Heir was bound, but in this Caſe muſt look upon him as a mere Stranger. 


Sid. 3 1. But in ſuch a Caſe where the Plaintiff declared, that the Defendant, in 
Lev. 168. | Conſideration the Plaintiff would deliver the Bond to him and diſcharge 
e the Debt, promiſed, Ic. it was held a good Declaration, and that it 
25 ſhould be intended he was liable, or at leaſt that the Diſcharge ſhould be 


made to him who was ſo. 


B 

— | — r to t 

. TW 8 1 5 his | 

(1) That ſhall be 4fets in his Hands. + 

Fid: Bro. Herever the Anceſtor binds himſelf and his Heirs, all his Lands 20 

Tit. Aft, of (b) Freehold, and which deſcend in (e) Fee ſimple, are Aſſeu Wy 

Fit. Tit. by Deſcent, and ſhall be liable, as far as they extend, to anſwer the An- th 

Aſſet. ceſtor's Obligations. | | 5 
Rol. Abr. ; : | A Re 
[fe 


F But if a Copyhold defcends to an Heir, this ſhall not be Aﬀets, becauſe it is an Inheritance 
; created by Cuſtom, and the Common Law directs the Deſcent ; but not that it ſhall have mn 
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| A Reverſion after a, Leaſe for Years made by the Anceſtor is preſene _ 
Aſſets, Cd) ſo that the Heir e poo Riens per Diſcent in Delay of | | 
* Execution of the Rent and Reverſion, (e) though the Plaintiff cannot *Page 33 
have Benefit of the Reverſion till the Leaſe be determined. 1 375 FX 
rell. 42. 2 Mod. 50, 51. Ld. Raym. 53. 2 Ld. Raym. 783, Hern Plead. 320. (% In 
Debt againſt the Heir if he pleads Riens per Diſcent, the Plaintiff may have Judgment preſently, 
nd a Scire Facias when Aſſets deſcend. 8 Co. 134. in Mary Shepley's Caſe, which point, 18. 
bd o1d to be law); likewiſe in Cafe of an Executor, in Hob. 199 Vent. 94, J. Sid. 448. con- 
trary to the Caſe of Dorcheſter and Webb. Cro. Car.——So in a Warrantia Charte againſt an 
eir, who pleads Riens per Diſcent, or that the Plaintiff is not impleaded, the Plaintiff may 
pray Judgment preſently. F. N. B. 134. 8 Co. 134. Vent. 94. and Hob. 199. 8 P. and that 
the ſame may be done in the Caſe of an Executor; but if the Plaintiff will proceed to prove 
aſſets preſently, and that he found againſt him, he ſhall be barred ſor ever; and yet there was 
a Debt due, and that in Effect confeſſed. Hob. 199. (e) Where a Man obtains a Judgment 
againſt an Heir who has a Reverſion in Fee deſcended to him, the by. hem is only of Aſﬀers 
Lando acciderent, and the Creditor cannot by a Bill in Equity compel the Heir to ſell the Rever» 
Gon, but muſt expect until it falls. 2 Vern. 134. Fortrey and Fortrey * 


8 So a Reverſion expectant upon the Determination of an Eſtate for Life Carth. 129. 
is quaſi Aſſets, and ought to be pleaded ſpecially by the Heir, and the Yer Heu,. 
Plaintiff in ſuch Caſe may take Judgment of it cum arcidertt. the, 
Hut a Reverſion in Fee expectant upon an Eſtate- tail is not Aſſets, be- 
cauſe it lies in the Will of the Tenant in Tail to dock and bar it at his 4 


m, Pleafure.” | | 
in- 58. Rol. 
: Abr. 269. 


2 Rol. Rep. 129. 8. P. 3 Lev. 287. 3 Mod. 257. Carth. 129. S. P. agreed, and that it 
ſhall not charge the Heir upon the general Iſſue, Rien per Diſcent.—But after the Tail is ſpent, 
it is Aſlets. 3 Mod. 257. 3 : | ES 

If A. hath Ifſue B. and C. and conveys Lands to the Uſe of himſelf for Carth 127. 
Life, the Remainder to B. in Tail Male, the Remainder to his own right 3 Lev 286. 
Heirs, and A. dies, and the Reverſion deſcends to B. his Son, and B. 3 Mod. 253, 
dies ſeiſed, and the Reverſion deſcends to his Son, who dies without If- = SET” 
ſue, ſo that the Tail is fpent, and C. enters, theſe Lands ſhall be Aſſets Norden. 

to anſwer the Debt of his Father. : | | 

The Lands as hath been obſerved, muſt deſcend to the Heir ; and there- 

fore it was (7) formerly held, that if he took by Purchaſe, as if the Teſ- Ci Elz. 
tator deviſed them to him paying ſo much, or if he devifed Lands to one _ 

or two, and his Heir at Law jointly, that thoſe Lands were not Aſſets; 1 Mod. 
but if he deviſed one Part to A. and another to B. another to his Heir at 286, 


n, in Law, this third Part was Aſſets. {f/) But 
harge | | | | now by 3 
hat n : W. & M. 


c. 14. made perpetual by 6 & 7 W. 3. c. 14. which ui Device 3 
ple. eee. VIM * Nene e as well as cir is chargea· 


| By the Starute of Frauds and Perjuries it is enacted, that if Lands come 29 Car. 2. 
— to the Heir by reaſon of a ſpecial Occupaney, they ſhall be ehargeable in © 3. chat 
is Hands as Aifers by Deſcent, as in Caſe of Lands in Fee-fimple - and 4 was not 
in _ 17700 be no L branes, thereof, it ſhall go to the Executors 2 15 
or Adminiſtrators of the Party that had the Eltate thereof by Virtue of : 
lie Ge, N. EA OT ere 


Lands Alſo by the ſaid Statute | | 5 
] , par. 10 Hi. where Lands are ſettled in Truſt, „ 
On and deſcend in Fee to the Heir of Cui que T ruſt, the ſame ſhall be Aſſets 4 


In the ſame Manner as Lands in Poſſeſſion, but he mall n, by reaſon of 


PCR 


ther collateral, Qualities which do not concern ſuch Deſcent, and which other Inheritances at 
| 3 have. 4 Co. 2% a — But Lands by Heſcent in ancient Demeſne ſhall be Aſſets, 
jeritanct +4. 14. Bro. Tit ett It. So an Advowſon is Aſſets, and may be extended at the 


nave 30) Fate of a Shilling for every Mark of the yearly Value of the Living. Co. Lit. 374. b. (e) Muſt 
ober 22 in Fee · ſimple 42 E. 3. 10. b. — For what ſhall be Aſſets to make a lineal Warranty 
i to an Eſtate- tail, vide Co. Lit. 374. b. 2 Inſt, 293. Kelw. 104. b. 124. 2 Rol. Abr. 774. 

| ES any 
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any Plea or other Matter, be chargeable to pay the Condemnation out of 
his own Eſtate. 
Chan, An Equity of Redemption of an Inheritance is Aſſets, for the Heir 
Þ ty 148. having = in (c) . 15 that ak in cn one to be RY IO 
() But the à Bond Debt. „ 1 


Equity of 
Redem 


P- 
tion of a ee that 3 is forfeited i is not Aſſets at Law, for at Law there is no Redemption. ; 
2 Vern. 61.— And there it is made a Quære, whether an Heir being Creditor by Bond or Judg- na 
ment may not retain, the Reaſon being the ſame in the Caſe of an Heir as it is of an een, = 
for neither can ſue himſelf, ſac __ 


Preced. Tenant in Tail e a Recovery to let in a 8 V' 500 Yes, 
= Chan. 39. and then Limits the Land to the old 1 and makes his Will, and deviſes 
1 . all his Lands for the Payment of his Debts, the Redemption was limited 
to him, his Heirs and Aſſigns; and the Court E ct thut the Equity of 
| bee, p: of this Mortgage ſhould be Aﬀers to ar e or a 
ubſequent Grantee of an Annuit | 1 
4 co. ee A Right without any Eſtate in 7a) P Poſſeſſion, Reverſi ion, or Remainder | 
38. (4) If a is not Aﬀers till it be recovered and reduced into Poſſeſſion. 
Rentſeck | 
deſcends to an Heir, it is not Aſſets till he had gained Seiſin, 6 Co. "Et 58. b.—But if Land 
2 LA Fi Ares thisis Aﬀets OE Entry, he he may enter when he will. 43; E. 3. 10. 
269. 1 
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Tage 34 * Hereſy and Offences againſt Religion, 


4) 0 pereſy, 3 5 
And herein, 4 


What it is. 3 5. 
2. 4. V whom it is . 33 
3. How puniſhed, 36. 


(8) Ot Mitchcratt, and how puniſhed. 

(© Df Dfrences againſt Religion as went 
bp the Common Law. 37. 

(07 "Df nn by Statute againſt igen 


38. 
[And herein, 


1. Of the Offence of * the Lord 
Day. 38. ; 
e 2. | 


3 


HERESY, ap OFFENCES acamsr RELIGION. 


2. Of the Offence of Swearing. - 40. 

z. Of the Offence of Drunkenneſs. 10. 

4. Of the Offence of reviling the Sacrament. 40. 

s. Of Offences againſt the Common Prayer. 410l 

6. Of the Offence of teaching School without conform. 

_ ing to the Church. 14. 1 
. Of the Offence in not coming to Church. 42. 


And herein, 


1. What Forfeitures of Money, Lands or Goods ſuch Ofen- 
ders incur. 42. e e ee FE 
>. Inwhat Manner they are to be proceeded again/t for thoſe 
Porfeitures. 43. 5 | VVV 
g. What other Inconveniencies they are ſubject to. 44. 
. By what Means they may be diſcharged. 44. FE 
. How far a Perſon is puniſhable for ſuffering ſuch Ab- 
_ /2nce in others. 45 55 18 


3 3. Of Offences againſt the Eſtabliſhed Church by Pro- 
 teſtant Diſſenters. 45. | 


of the Offence of profeſſing or encouraging the Popiſh 
= Religion, vide Tit. Popiſh Recuſants. 
Of the Offence of holding an Office without conforming 
to the Eſtabliſhed Religion, vide Tit. Dffice, 


* (4) Df Hereſy: And herein, g 
1. What it is, | 1 


ERES (a) among Proteſtants is ſaid to be a falſe Opinion 
repugnant to ſome Point of Doctrine clearly revealed in Scrip- Hawk. P. 
re, and either abſolutely eſſential to the Chriſtian Faith, or at leaſt of 2 
noſt high Importance, | i ü f 5 5 tiently un- 
E | ; | | der the ge- 
ral Name of Hereſy there have been comprehended three Sorts of Crimes; 1. Apoſtacy, 
hen a Chriſtian did Apoſtatize to Paganiſm or to Judaiſm. 2. Witchcraft. 3. Formal Here- 
which ſeems to be an Apoſtacy from the Eſtabliſhed Religion ; for which, and the ſeveral 
ays of determining, puniſhing, and the Difference between the Civil and Imperial Laws, 
_ oy and the Laws of England concerning Hereſy, vide a large Account in Hal. Hiſt. 
nn of = . 


th 
hable 
gion 


. | 1t ſeems (b) difficult preciſely to determine what Errors ſhall amount to Hawk. P. 
Lord“ lereſy, and what not; but the Statute 1 Eli. 1 . 1. which erected the C- , 4. 
TE lieh Commiſſion Court, having reſtrained it to ſuch as are either deter- I eng | 
— ined by Scripture, or by one of the four firſt General Councils, or by Lond Bk 
2. ne other Council, by expreſs Words of Scripture, or by Parliament, that the = 


th Papal 


C 1 5 ; : h 

erg thought the beſt Directions concerning this Matter. 

ample and . „„ cos +; 3 arte $01 

general Terms extended Hereſy ſo far, and left ſo much in the Diſcretion of the Ordivary to 

determine it, that there is ſcarce any the ſmalleſt Deviation from them but may be reduced to 

Hereſy, according to the great Generality and Latitude of their Definitions and Deſcriptions; 

from whence he obſcrves, how miſerable the Servitude of Chriſtians was under the Papal Hie- 

rarchy, who uſed ſo arbitrary and unlimited a Power to determine what they pleaſed to be He- 

5 boot 5 amnis af pellatiane poſipoſitas ſubjecting Mens Lives to theit Sentenoes. Hal, Hit, 
C. 383, 389. | Wal, 


with the Aſſent of the Convocation';/ theſe Rules are at preſent generally 


2. By whom it is cognizable. 


Hal. Hiſt. - According to the Common and Imperial Law, and generally by other 
P. C. 384. Laws in Kingdoms and States where the Canon Law obtained, the Ec- 
cleſiaſtical Judge was the Judge of Hereſies, and hereby they obtained 2 
TY Jurifdi&ion touching them. 1 1 
1 ence it is, that, by the Common Law with us, the Convocation of the 
Hereſy. * Clergy, or Provincial-Synod; migtit and'frequently'did proceed to the Sen. 
2 Rol. Abr. tencing of Hereticks, and, When convicted, left them to the Secular 
226. Power, whereupon the Writ of Heretico comburendoF might iſſue. 
+This Writ . | FFF 
is taken away, by Sta. 29 Car 2. c. 9. 


F. N. B. Alſo it is agreed, that every Biſhop may convict Perſons of Hereſy 
269. 12 Co. within his own Dioceſe, and proceed by Church Cenſures againſt thoſe 
56, 57. who ſhall be convicted; but it is ſaid, that no Spiritual Judge, who is not: 
3 Inſt. 40. Biſhop, hath this Power; and it has been (c) queſtioned, whether a Coo- 
_ a9 j viction before the Ordinary was à ſufficient Foundation whereon to ground 
3 p. the Writ de Hereticocomburends, as it is agreed that a Conviction before 
C. 4. the Convocation was. | ** 

State Trials. . | 3 F 

Vol. II. 275. (c) Lord C. J. Hale ſeems to be of Opinion, tliat if the Dioceſan convict a Man 
of Hereſy, and either upon his Refuſal to abjure, or upon a Relapſe, decree him to be deli- 
vered over to the Secular Power; and this being ſignified under the Seal of the Ordinary into the 
Chancery, the King might thereupon by ſpecial Warrant command a Writ de Hæretico combs 
rendo to iſſue, though this were a Matter that lay in his Diſcretion to grant, ſuſpend or refulc, 
as the Caſe may be circumſtanced. Hal. Hiſt. P. C. 392. 


| 8 "i But it ſeems agreed, that regularly the Temporal Courts have no Conu- 
| Hob. 0 Zance of Hereſy, either to determine what it is, or to puniſh the Heretick 
- as ſuch, but only as a Diſturber of the Public Peace; and that therefore, 
* Page 36 * if a Man be proceeded againſt as an Heretick in the Spiritual Court pro 
ſalute anime, and think. himfelt aggrieved, his proper Remedy is to bring 
his Appeal to a higher Eccleſiaſtical Court, and not to move for a Probi 
dition from a Temporal one. | „„ 
31oft. 43, Let a Temporal Judge may incidentally take Knowledge, whether: 
Rol.Rep. Tenet be heretical or not; as where one was committed by Force of 2 U. 
110. 4. cap. 6. for ſaying, that he was not bound by the Lawof God to pay Tithe 
2 Bulſ 300. ro the Curate; another for ſaying, that though he was excommunicate be 
15 fore Men, yet he was not ſo before God; the Temporal Courts on a 
Habeas Corpus in the firit Caſe, and an Action of falſe Impriſonment ine 
other, adjudged neither of the Points to be Hereſy within that Statute, fo 
__ _- the King's Courts will examine all Things which are ordained by Statvtt 
5 Co. Rep. Alſo in a Quare Impedit, if the Biſhop plead that he refuſed the Clerk fot 
2 Ie. Hereſy, it ſeems that he mult fer forth the particular Point, that it m 
191. appear to be heretical to the Court wherein the Action is brought, whid 
1 having Conuzance of the original Cauſe, muſt by Conſequence have a Powt 
3 Lv. 314. to all incidental Matters neceſfary for the Determination of it, and withou 
kunowing the very Point alledged againſt the Clerk, will not be 5 gere 
j Direction 


. 
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| DireQtions concerning it to' the Jury,” who (if the Party be dead) are to | 


I | ery the Truth of the Allegation. 


3. How puniſhed, | 


6 
d to . e e age 1 
nz the Common Law, one convicted of Hereſy, and refuſing to ab- E N. B. 

He- jure it, or falling into it again after he had abjured it, might be burnt 269. glaſt. 
Halt, by Force of the Writ Heretice comburenda ; which iſſued out of Chan- 43: Door 


cery upon a Certificate of ſuch Conviction; but he forfeited neither Lands ag 4 pig ag 


or Goods, becauſe the Proceedings againſt him were only pro ſalute Hawk. P. 


Aulmæ. ; TIN: "$2 | \ ; , | C. 4, 5. 
But at this Day the ſaid Writ de Hæretico comburendo is aboliſhed by 12 Co. 44. 


ther 29 Car, 2. cap. 9. and all the. old Statutes, that gave a Power to arreſt or Hawk. P. 
Ec- impriſan Perſons for Bau, or introduced any Forfeiture on that Ac- 5 
ed 2 count, are tepealed; yet, by the Common Law, an obſtinate Heretick, 


being ex communicate, is {till liable to be impriſoned by Force of the Writ de 
ercommunicato cqpiendo, till he make Satisfaction to the Church. | 

Alſo by the 9 & 10 W. 3. cap. 32. it is enacted, . That if any Perſon, C 
having been educated in, or having made. Profeſſion of the Chriſtian 
„Religion within this Realm, ſhall be conyicted in any of the Courts of 

* Weſtminſter, or at the Aſſiſes, of denying any of the Perſons in the Holy 
Trinity to be God, or maintaining that there are more Gods than one, 

s or of denying the Truth of the Chriſtian e or the Divine Au- 

* thority of the Holy Scriptures, he ſhall for the firſt Offence be adjudged : 
© uncapable of any Office, and for the ſecond ſhall be diſabled to {ie any 
Action, or to be a Guardian, Executor or Adminiſtrator, or to take by 

any Legacy or Deed of Gift, or to bear any Office Civil or Military, or 

* Benefice Eccleſiaſtical for ever, and ſhall alſo ſuffer Impriſonment for 

* three Years, without Bail or Mainprize, from the Time of ſuch Con- 

* viction.”” | 1 5 : TOP OT : 


8 a ” ly 


_ — 


e 


) Of Witcheraft, and how puniſhed. «page 3 


(a) Eccleſaſtical Conuzance, and upon Conviction thereof with- Cro- Elin. 
put Abjuration, or Relapſe after Abjuration, was puniſhable with Death by; 71. H. 
rit de Hærelico comburendo | | P. C. 5 Ws 

: 1 TEE ; 5 „ 72 9 oo Ke 3 oF FT. : Hal. Hiſt. 
| | V P. C. 383. 
a} Allo it is ſaid, that Offenders of this Kind may be condemned to the Pillory, i. upon an n. 
ictment at Common Law. Hawk. P. C. 85. FTE, 8 


Allo by an Act of Parliament 1 Jac, 1. cap. 12, it was made Felony, 
uthout Benefit of Clergy, to uſe any [nvocation or Conjuration of any evil 
prit, or to conſult or covenant. with any evil Spirit, or to 2 any 
Vücheraft, Inchantment, Charm, or Sorcery, whereby any Perſon ſhall 
killed, deſtroyed, conſumed or lamed in his Body, He. 7 
But by the g Geo, 2. cap, 5. the abovementioned Statute is repealed ; 
dd it is thereby enacted, * That no Proſecution, Suit, or Proceeding, 
ll be commenced or carried on againſt any Perſon or Perſons for 
Witchcraft, Sorcery, Inchantmgnt or Conjuratian, or for charging: . 
ma with any ſuch Offence in any Court whatſoever in Greas | 


But 


Vent. 293. Such as all Blaſphemics againſt God, as denying his Being or Provi- 
1 ys dence, and all contumelious Reproaches of Jeſus Chriſt, 3 


Hawk. P. Alſo all prophane Scoffing at the Holy Scriptures, or expoſing any Part 


_ HERESY, an» OFFENCES ac amsr RELIGION. 
But for the more effeRual. preventing and puniſhing of any Pre- 


ttences to ſuch Arts or Powers as are before mentioned, whereby ignorant 
Perſons are frequently deluded and defrauded, it is enacted by the ſaid 
ges 15. Geo. Statute, 9 Geo. 2. cap. * “That if any Perſon ſhall pretend to exerciſe or 
4. c. 5. . I. uſe any Kind of Witchcraft, Sorcery, Inchantment or Conjuration, or 
d * undertake to tell Fortunes, or pretend, from his or her Skill or Know- 

_ * Jedge in any occult or crafty Science, to diſcover where or in what 

: % Manner any Goods or Chattels, ſuppoſed to have been ſtolen or loſt, 

% may be found; every Perſon ſo offending, being thereof lawfully con- 

« victed on Indictment or Information in that Part of Great Britain 

called England, or on an Indictment or Libel in that Part of Great 

* Britain called Scotland, ſhall for every ſuch Offence ſuffer Impriſon- 

“ ment by the Space of one whole Year, without Bail or Mainprize; 

4 and once in every Quarter of the ſaid Year, in ſome Market-Town of 

„ the proper County, upon the Market-Day there ſtand openly on the 

« Pillory, by the Space of one Hour, and alſo ſhall (if the Court, by 

e which ſuch Judgment ſhall be given, ſhall think fit) be obliged to give 

«© Sureties for his or her good Behaviour, in ſuch Sum, and for ſuch 

55 Time, as the ſaid Court ſhall judge proper, according to the Circum- 
s ſtances of the Offence; and in ſuch Caſe ſhall be further impriſoned 

“ until ſuch Sureties be given nn 


* ” 2 — ” 2 17 _ — 


(C) Ok Dffences againſt * as puniſhable ln 
by the Common Law. | 
Hawk. P.  Lthough Offences againſt Religion, are ſtrictly ſpeaking, of Eccle- 
„ A ſiaſtical Conuſance, yet where a Perſon, in e of his 
Errors, ſets up Conventicles, or raiſes Factions, which may tend to the 
Diſturbance of the err Peace, or where the Errors are of ſuch a 
Nature as ſubvert all Religion.or Morality, which are the Foundation of 
Government, they are puniſhable by the Temporal Judges with Fine 
Page 38 * and Impriſonment, and alſo ſuch corporal infamous Puniſhment as to 
the Court in Diſcretion ſhall ſeem meet, according to the Heinouſneſs of 
the Crime, ne quid detrimenti Reſpublica capiat. 


„ * 


C. 7. thereof to Contempt or Ridicule. | | 
Hawk. P. Impoſtors in Religion, as falſely pretending to extraordinary Commil- Ti 
C7. ſions from God, and terrifying or 75 the People with falſe Denuncia- | 
tions of Judgments, Sc. 7 
Sid. 168. All open Lewdneſs groſsly ſcandalous, ſuch as was that of thoſe Perſons 
Keb. 620. who expoſed themſelves naked to the People in a Balcony in Convent 
2 Stat. 791. Garden, with moſt abominable Circumſtances. | 1 
pry Seditious Words in Derogation of the Eſtabliſhed Religion are (a) in- 
OT 1 dictable, as tending to a Breach of the Peace; as theſe, your Religion is 
Abr. 187. a new Religion, and Preaching is but Prattling, and Prayer once a Day 
Hawk. P. is more edifying. e e eel; aa 
C. 7. „„ n | 
8 before Juſtices of the Peace. Cro. Jac. 44. 


- 
* 
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HERESV, Av OFFENCES acainsr RELIGION. 
Ws 3 | , 1 


D) Df Offences by Statute againſt Religion. 
1. Of the Offence of Prophaning the Lord's Dax. 
| Y the i Car. 1. cap. I. it is enacted, That there ſhall be no Aſſem- 
1 B « bly of People out of their own Pariſhes on the Lord's Day for any 
* Sport whatſoever, nor any Bull-beating, or Bear-beating, Interludes, 
. common Plays, or other unlawful Exerciſes and Paſtimes uſed by any 
e Perſons in their own Pariſhes, on Pain that every Offender ſhall borſeit 
| & 37. 44. to the Uſe of the Poor, ec. * 
By the 29 Car. 2. cap. J. it is enacted, . That all Perſons ſhall every 
% Lord's Day apply themſelves to the Obſervation of the fame, by exer- 
« ciſing themſelves in Duties of Piety and true Religion, E and 


0 * 9 


7 = << privately, and that no Tradeſman, Artificer, Workman, Labourer, or 
e b ocher Perſon whatſoever, ſhall do or exerciſe any wordly Labour, Bu- 
h . ſineſs, or Work of their ordinary Callings, upon the Lord's Day, or 
n- 


% any Part thereof (Works of Neceſſity and e OY excepted ;) and 

<« that every Perſon, being of the Age of fourteen Years, or upwards, of- 

« fending in the Premiſſes, ſhall for every ſuch Offence forfeit the Sum of 

5, and that no Perſon ſhall publicly cry, ſhew forth, or expoſe to Sale 

any Wares, Merchandizes, Fruit, Herbs, Goods or Chattels whatſoever, 

upon the Lord's Day, or any Part thereof, upon Pain that every Per- 

( ſon fo offending ſhall forfeit the ſame Goods ſo cried, or ſhewed forth, 

or expoſed to Sale T. 3 | + Selling 
Ro os E | „ | Meat on 

Sunday, no Offence at Common Law; therefore the Inditment muſt be contra Formam, Me. 

Serie YOR- HTS Ns T0755 FH, Lye | 555 


# 
* 


= And it is further enacted, par. 2. That no Drover, Horſe-Courſer, 
the « Waggoner, Butcher, Higpler, their or any of their Seryants, ſhall _. 
4 « come into his or their Inn or Lodging upon the Lord's Pay, or any 
11 “Part thereof, upon Pain that each and every ſuch Offender ſhall for- 
ine « feit 20s, for every ſuch Offence; and that no Perſon or Perſons ſhall 


«« Uſe, Employ, or Travel upon the Lord's Day with any Boat, Wherry, 
Lighter or Barge, except it be upon extraordinary Occaſion, to be 

e *allowed by ſome Juſtice. of the Peace of the County, or Head Officer, # Page 39 
or ſome Jultice of the-Peace of the City, Borough, or "own Corporate 

* where the Fact ſhall be committed; upon Pain that every Peron ſo But by 11 
* offending ſhall forfeit and loſe the Sum of ſive Shillings for every ſuch & 12. 
*« Offence ; and that if any Perſon offending in any of the Premiſſes ſhall 3: ©: 21. 


de thereof convicted before any Juſtice of Peace of the County, or e . 
1 the chief Officer or Officers, or any Juſtice of the Peace of or within any he ee 
jo ; City, Borough, or Town Corporate, where the ſaid Offence ſhall be ed by the 


** committed, upon his or their View, or Confeſſion of the Party, or Proof Companyof 
of any one or more Witneſſes by Oath, (which the faid Juſtice, chief Watermen 
Officer or Officers, are by this Act authotiſed to adminiſter;) the ſaid to plyonthe 


wen! * Jultice or chief Officer or Officers thill give Warrant under his or their ue 
. ; * | . VAIN ES nm © 
. land and Seal to the Conſtable or Churchwardens of the Pariſh or Pa- And by the 
Ker riſhes, where ſuch Offence ſhall be committed, to ſeize the ſaid Goods 9 Ann. e. 
Day cried, ſhewed forth, or put to Sale as aforeſaid, and to fell the ſame, and 23. f. 20. 
451 to levy the ſaid other Forfeitures or Penalties by way of Dillreſs and Sale Hackney 


* of the Goods of every tuch Offender diſtrained, rendering to the ſaid onchmen 


* Offenders the Overplus of the Monies railed thereby; and in default of zud Chair- 
P DIED: E > a | * nn OE 

| permitted 
EL , to work within the Bills of 


Mortality 64 ſych Diſtreſs, or in Caſe of Inſufficiene or Inability Fthe-laid Qffender 
| — 64. te pay ae Penakfes, that Wah Are offending to 
may be fold“ be {er publicly in the Stocks by che Space of two hours: And all and 
"on a Sandy, ſingular the Forfeitures or Penalties aforeſaid ſhall be employed and 
10 & 1. © converted,toithe, Uſe of che Poor of the Pariſhrwhere. the ſajd Offences 
3. c. 24. . © ſhall be committed; ſaving only that it ſhall and may be lawful to and 
14. 4 for any ſuch, Juſtice, Mayor, or Head Officer or Officers, out, of the 
. « ſaid Forſeltufes or Penalties, to reward any Perſon or Perſons, that 
_ « ſhall inform of any Offence againſt this Act, according to their Dif- 
„ cretions, ſo'as ſuch Reward exceed mot the third Part of the Forfeitures 
« or Penalties,” - 1 2 | e 
% Provided, That this Act ſhallnot extend to the prohibiting of dreſſing, 
10 of Meat in Families, or dreſſing r ſelling of Meat in Inn's, Cook 's. Shops, 
«. or Vichualling Houſes, for ſuch as otherwiſe cannot be provided, nor to 


. 
* 


N 


4c or after Four of the Clock in the Afternoon. 1 

„ Piovided alſo, That no Perſon ſhall, be impeached, proſecuted, or 
« moleſted for any Offence before mentioned in this Act, unleſs he ot 
« they be proſecuted for the ſame within ten Days after the Offence, 

ct committed.“ | )) 8 
Alſo it is enacted by the ſaid Statute, par. 6: That no Perſon. upon 
| te the Lord's Day ſhall ſerve or execute, or cauſe to be ſerved or executed, 
(a) It hath*© (a) any Writ, Pfoceſs,, Warrant, Order, Judgment, or- Decree, (ex- 
been held 4 cept in Caſes of Treaſon, Felony, or Breach of the Peace, ) but that the 
— 8 Service of every ſuch rit, Proceſs, Warrant, Order, Wespen or 
«© Decree ſhall be (Y) void to all Intents and Purpoſes whatſoever, and the 


ing this 5 ö . n 
Prod ng a. © Perſon or Perſons fo ſerving or executing the ſame ſhall be as hable to 


Perſon may the Suit of the Party griexed, and to auſwer Damages to him for doing 
be taken , thereof, as if he or they had done the fame without any Writ, Proceſa, 
8 % Warrant, Order, Judgment, or Decree at all.” 
e's | WNT ih | ; 

for eſcaping out.of Priſon on a Sunday. 5 Mod. 95. Parten ver. Sir Maullan Moor. 2 Salk. 
626. pl. 7. Ld. Raym. 37. S. C.—80 a Citation may be ſued out of, che Spiritual Court on 2 
Sunday, notwithſtanding this Act. Carth. 504. Alonſan and Brookbenk. 5 Mod. 449. S. C. 

But an Indictment cannot be taken on a Sunday. 2 Keb. 731. Vent. 107." 2 Sand. 290. 

(5) In Salk. 78. pl. 1. It is ſaid, that the Arreſt is void; ſo that the Party may have an Ac- 

tion of falſe Impriſonment for it.— And in 5 Mod. 95, it is ſaid,” that the Court would · not dil- 

charge the Party on Motion, but directed him to bring an Action of falfe Impriſonment. 

And in, Mod: 95. it is ſaid by Heilt C. J. that if the Court will relieve from ſueh an Arreſt, 
it muſt be by Audita, Qnerela for it being on a Sunday, is a Fact traverſable; But the other 
Judges held, that it could be done on Motion. 2 Ld. Raym.. 1028. See 8 Mod. 21. 12 

Mod. 273, 348, 606, 667. Stra. 387. Forteſc. 373. A Perſon may be arreſted, on Sur- 

day, on Lord Chancellor's Warrant, on an Order of Commitment for Contempt; for he is 

conſidered as in Cuſtody from the Time of making the Order, and the Warrant is directed to 

the Gaoler, and is in the Nature of an Eſcape Warrant. Senb. 1 Atdins 55A Perſon 

may, ſurrender voluntarily on a Sandy. | Iii. Proctis on. an Indiftment and an Aitach- 

ment for a Contempt, may be ſerved on's Suu. Ib id. A Man may be taken an an At- 

tachment for Non- performance of an Award, on a Sunday, Iii. A Writ of Inquiry exec · 

cite on a Sunday 18 paught, and Advantage may be taken of it on a Writ of Error, Fer. 


334; | | 
* Page 40 * Offencs of Swearing. 


By the 13 Car. e 9. all Perſqns in the King's Pay at Sea ſot 
protane Oaths, Jen thull be puniſhed by Pine and Impriſonment, as de 

Court Martial ſbail' think ft, | 5 . 
Aud by Stat 9 Geay 2. cap. 21, every Day Labourer, common Soldier, 
Satlor: or Seaman convicted of profane Curling or Swearing, for feits: on 
Shilling, and every other Perſon under the Degree of a pan two 
dhillings, and every Perſan of or above that Degree, five Shillings, and 
for the lecond Offence double, and for the third or more treble, to the 
Vie of the Poor, to be levied by Diſtreſs ; and in caſe the Party is unable 
Tal : 10 


* 
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eig be fin ide Stocks fot the! Space of an Flour fof every 2 
Of, and for any Nümber of Offences two Hours. Perſons unable 
d pa | led th ne Houſe of Correction for ſix Days. The 
3 Iu 


ay to be commi 0 een, RANARS. 45 
dee deglefting his Duty in executing the Act forfeits five' Pounds. 


3. Of the Offence of Drunkeanels 


zythe Statutes" 4 Fac. 1. cap. g. and 21 Far. 1. cap. 7. all Perſons what. 
e of Br the vis of Toes, Oath of one 
Witneſs, or Party's Confeſſion,.. ſhall forfeit fve- Shillings to the Uſe of 
the Poor, to be levied by Dittreſs and Sale of Goods; and for want of a 
Diſtreſs, Party to be ſet in the Stocks fix Hours. 

By the 13 Car. ode 2 Seamen are to be puniſhed by Fine, &c. as 
the Court Martial ſhall thinle fit. | ig ; | 

; i | 

4. Of the Offence of reviling the Sacrament. 
| By the 1 E. 6. cap. 1. Reviling the Sacrament is an Offence ſor which 
the Party ſhall be impriſoned, fined; and ranſomed; and this Starute, 
_ hich was repealed 1 Mar. cap. 2. is again revived by 1 Elia. cap. 1. and 
nov in Force. 1 „„ 3 


5 of Oiiieds aghitiſt the Common Prayis © * * 


* 


By the 2 U 3 E. 6. cap. 1. and 6 E. 6, cap. 1. (which were repealed by 

1 1 2. cap. 2. and revived by 1 Eliz. cap. 2.) the Common Prayer- ; 
Book was firſt eſtabliſhed, under ſevere Penalties ; but the ſame Penalties 

being repealed and enlarged by 1 Elz. cap. 2. and 13 & 14 Car. 2. cap. 4. 

Wich enacts the Uſe of the ſame Common Prayer, with ſome Alterations, 

thoſe Statutes of Ed. 6. ſeem at this Day to be of little Uſe. 

| By the 1 Elia. cap. 2. par. 4. If any Parſon, Vicar, or other whatſo- 

© ever Miniſter, that ought to ſay the ſaid Common Prayer, e. ſhall re- 
fuſe to uſe it in ſuch Church, c. or other Place where he ſhould uſe to | 
* miniſter the ſame, or, wilfully or obſtinately ſtanding ia the ſame, uſe any 

* other Form, or ſpeak any Thing in Derogation of the ſaid Book, or any 

* Thing therein contained, he Pas Hu for the firſt Offence one Year's Profit . 
© of all his Spiritual Promotions, and ſhall ſuffer ſix Months Impriſon- 2 


ment, and for the ſecond Offence ſhall be deprived.” 


Ir the Conſtruction hereof it hath been reſolved, 
That under the Words Parſon, Vicar, or other whatſoever Miniſter Dyer 203- 
hat ought or ſhould ſay the ſaid "Common Prayer, &. thoſe Clergymen, pl. 23 
ho have no Cure, are included as much as thoſe who have one, and that 

they ate puniſhable for uſinig any other Form, c. inaſmuch as by their * Page 41 
dination they are obliged to officiate in the Offices of the Church, Se. | 
nd it is {aid that they are ſufficiently ſhewn to be in Holy Orders by the 
Vord Clericus in the Indictment. 5 

That this Statute being only in the Affirmative, but alſo expreſſy 3 Co. 5, 6. 
aving the Juriſdiction of the Eceleſiaſtical Courts, does not reſtrain them Cardry's _ 
om proceeding againſt thoſe Offenders in their own Methods as Diſturbers Calc. :. 
fthe Unity and Peace of the Church, and conſequemly that ſuch Perſons ® op d. 
ay be deprived by the ſaid Court, according to the Eccleſiaſtical Law, 2100 — 
pr the ſirſt Offence. | ps 
And it is further enacted by 1 Eliz. cap. 2. far. 9. * That if any Per- 
ſon ſhall in Plays, Songs, or other open Words, ſpeak any Thing in 

45 1 th | | Deroga- 
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HERESY, auv OFFENCES acaixsr RELIGION. 
« Derogation, Depraving or Deſpiſing of the ſaid Book, ke. or by open 


« Fact compel, or otherwiſe procure or maintain any Miniſter to fay any 
«© Common Prayer openly, Oc. in other Form, or ſhall by any of the ſaid 
«© Means let any Miniſter to ſay the ſaid Common Prayer, Cc, he ſhall 
| « forfeit one hundred Marks for the firſt Offence, and four hundred for 
(a) Whe- the fecond, c. (which if he pay not ſa within ſix Weeks after Con- 
ther if the 4 viction, he ſhall fuffer fix Months Impriſonment for the firſt Offence, 
Party die 4 and twelve for the ſecond) and for the third Offence ſhall forfeit all his 
within ix 4 Goods and Chattels, and ſhall ſuffer Impriſonment for Life.” 
Weeks, the © 50 | Ty OE $f Tg hg N 
ai Fort. F JV 
ture be not diſcharged; ſince by the Act of God the Election of paying it, or ſuffering Impri- 


La 


- ſonment in lieu of it, is taken away; uære, & vide Dyer, 203, 231. 


1 


r 
| „ N 


6. Of the Offence of teaching School without conforming to the 
„ Church. „ | 
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By the 23 Fliz. cap. 1. par. 6 7. it is enacted, * That if any Perſon 
« or Perſons, Body Politic or Corporate, ſhall. keep or maintain any 
„ .Schoolmalter who ſhall not repair to Church according to the Form of 
te the (aid Statute, or be allowed by the Biſhop or Ordinary of the Dioceſe, 
„ (who ſhall not take any Thing for the ſaid Allowance) they ſhall forfeit 
ce for every Month Ten Pounds; and ſuch Schoolmaſter preſuming to 
« teach contrary to the ſaid Act, and being thereof convict, ſhall be diſ- 
&« abled to be Teacher of Youth, and ſhall ſuffer Impriſonment without 
&« Bail or Mainprize for one Year. „ GEE 
And by the 1 Jac. 1. cap. 4. par. . it is enacted, . That no Perſon ſhall 
% keep any School or be a Schoolmaſter out of the Univerſities or Col- 
© Jeges of this Realm, except it be in ſome public or free Grammar 
% School, or in ſome ſuch Nobleman's or Noblewoman's, or Gentleman's 
5 „ orGentlewoman's Houſe, as are not Recuſants, or where the ſame School- 
. | „% maſter ſhall be ſpecially licenſed thereunto by the Archbiſhop, Biſhop 
ö sor Guardian of the Spiritualties of that Dioceſe ; upon pain that as well 
| «© the Schoolmaſter, as alſo the Party that ſhall rerain or maintain any ſuch 
« Schoolmaſter contrary to the Meaning of the ſaid Statute, ſhall forfeit 
% each of them, for every Day ſo wittingly offending, forty Shillings.“ 
And note; Theſe Statutes are ſtill in Force as to Perſons not withinthe 
Benefit of the Toleration A ; but as to ſuch Pei ſons they ſeem to be im- 
pliedly repealed by that Act, and 12 Ann: cap. 7. which obliged School- 
maſters to ſubſcribe the Declaration concerning the Liturgy, and to hav 
2 Licence from the Biſhop, is repealed by 5 Geo. 1. cap. 4. 


7- Of the Offence in not coming to Church : And herein, 


1. What Forfeitures of Money, Lands or Goods ſuch Offenders incur. 
Page 42 * Bythe 1 Elz. cap. 2. it is enaQed, . That all-Perſons inhabiting in 
(3) An in- 4 any of the (5) King's Dominions, having no reaſonable Excuſe to be 
par words] e abſent, ſhall endeavour to reſort to their Pariſh Church, c. or on Let 
een, „ thereof to ſome uſual Place where the Common Prayer, c. ſhall be 
need not uſed, upon every Sunday and Holiday, and then and there orderly abide 
ſhew that (e during the Service, on Pain of Puniſhment by the (d) er. of 
the gd & the Church, and 'Twelvepence for every Offence.” ; 
was an In- 
—_— no 8 0 0 | 
| the King's 3 | | F * : 
Dominions, or that he had no reaſonable Excuſe to be abſent ; but the Defendant, if he hath any 
Matter of this Kind in his Favour, muſt ſhew it himſelf. 2 Leon. 4. Godb. 148.—Nor wm 
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| HERESY, any OFFENCES aoarnsr RELIGION. | 


By the 23 Eliz. cap. 1. par. 5. it is enacted, That every Perſon above 
« the Age of ſixteen Years, who ſhall not repair ro ſome Charch, Chapel, 
« or uſual Place of Common Prayer, but forbear the ſame contrary to the 
« Tenor of the ſaid Statute of 1 Ez. cap. 2. and being thereof lawfully 


« (4) convicted, ſhall forfeit to the King, 12 every (e) Month which he / 11 ry 
« or the ſhall (// ſo forbear, (g) twenty Bounds, no more 4 
| 5 than what 


the Law implies, and therefore there muſt be a Judgment on the Conviction to cauſe a Forfeie 
ture. Dyer 160. pl. 40. 11 Co. 57. b. 59. b. Rol. Rep. 89, 233. 3 Bulf. 87 Lutw. 162, 
A Condemnation by Demurrer or Nil dicit is as much within the Statute as a Conviction by 
verdict. 11 Co. 58. Rol. Rep. 89, 90. /e) Which is to be underſtood a Lunar Month, or 
28 Days, according to the common Rule of Expounding Statutes which ſpeak generally of a 
Month, Yelv. 100. Cro. Eliz 835. 2 Rol. Abr. 52x. //) One ſick for Part of the Time 
ſhall not be excuſed, if it be provide that he was a Recuſant before and after. Cro Jac. 59. 
g/ This Forfeiture of twenty Pounds diſpenſes not with that of Twelve-pence given by 1 
Eliz. c. 2. 5 | | „ 5 EE 


By the (4) 28 Elix. cap. 6. and 3 Jac. cap. 4. it is enacted, : That every (5) That 
« Offender being convicted of not coming to' Church, contrary-to the 1 
4 Purport of the Statute abovementioned, ſhall pay twenty Pounds for = 4 . 
« every Month after ſuch Conviction, until he ſhall conform himſelf, and 2th, as it 
4 come to Church; and that if the Offender ſhall have made default of isſometimes 
« Payment of the twenty Pounds both for every Month contained in the improperly 


„ Conviction, and alſo for every Month ſubſequent, during which he ſhall called. 


not conform himſelf to the Church, the King ſhall ſeize, take and enjoy 3 Lev. 333. 
46 all his Goods, and two Parts of his Hereditaments, Leaſes and Farms, 2 : 
leaving the third Part only of the ſame Hereditaments, Leaſes and Farms 20. And. 
* toand for the Maintenance and Relief of the ſame Offender, his Wife, 294 : 
„Children and Family, notwithſtanding any prior Conveyance thereof ; Keb. 742, 
made by ſuch Offender, with Power * Revocation, or to the Uſe of 813. 

© himſelf or hig 3 : Alfo by the ſaid Statute of 3 Fac. 1. the King Ld. Raym. 
may refuſe the Penalty of twenty Pounds a Month, though it be ten- 77-21% 
« dered according to Law, and thereupon ſeize two Parts of all the Heredi- 184. 3 . 
* taments, Leaſes and Farms which at the Time of ſuch Seizure ſhall be, call a 
* orafterwards ſhall come to any ſuch Offender, or to any other to his Uſe, 1224. 

** or in Truſt for him, or at his Diſpoſition, or whereby or in Conſidera- Vern. 113. 
* tion whereof he or his Family ſhall be relieved, maintaiped ar kept, 2 Vern, 
leaving unto him his chief Manſion- houſe as Part of his third Part.“ 711. 


* 


« x 


In the Conſtruction of theſe Statutes it hath been holden, - * Page 43 
1. That the King by making his Election given him by 3 Fac. 1. cap. 4. od 2s 
to ſeize the Offenders, Hereditaments, &c,.waives the Benefit of the twenty T: wley 171. 
Pounds a Month, and the Power of ſeizing the Offender's Goods. g | 
2. That Bonds, Recognizances, Ac. taken in the Offender's own Name, 12 Co. 1, 2. 
or in the Names of others to his Uſe, come within the Words, all his Leon. 98. 
(Goods, Ce. : LO. an Re Rol. Rep. 7. 
3. That no Copyhold Lands are within either of the Statutes, by Owen 37. 
en, of the Prejudice that would accrue thereby to the Lord of the Leon. 97. 
Manor. Forte 25 | | 
4. That though it may be doubtful on the Statute 28 Kix. cop. 6. Lane rog. 
whether Lands conveyed in Truſt by ſome Friend for the Recuſant may be Cawleyi6g. 


4 
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the Offence be alledged in the County where the Party was in Truth at the Time, becauſe a 
mere Nonfeazance, and properly ſpeaking not committed any where. And. 139. Hob. 251. 
& vide Leon. 167. (e) A Mifbehaviour at Church, or Abſence from Morning or Evenin 
ervice, is equally puniſhable with a total Abſence; alſo he who is abſent from his own Pari 
Church ſhall be obliged to prove where he went to Church. Vid. Rol. Rep. 93. Godbolt 148. 
id. 230. /4 If the Spiritual Court ground its Proceedings on this Statute, and refuſe to allow a 
reaſonable Excuſe, it ſhall be prohibited; but not where it proceeds merely on the Canons of the 


15 ſeiſed, 


en 


HERESY, axv OFFENCES as r RELIGION. | 


[CE EY 


12 Co.1, 2. ſeized, yet it is clear that ſuch Lands may be ſeized by 3 Tac. 1. cap. 4. 
which expreſsly provides, that the King, upon his waving the Forfeiture of 

twenty Pounds a Month, may ſeize two Parts of all the Hereditaments, 

Se. which ſhall come to any ſuch Offenders, or to others to their Uſe or 

in Truſt for tbe. . 1 5 * 

ge 39- 5. But that the King cannot ſeize Lands of which the Offender is 
lard. 466. ſeized in l ruſt for another, although the Statute hath made no exprels 
Proviſion for Cęſtui que lg 4 | 8 
Oro. Eliz. 6. That the Profits of the Lands ſeized hy the King by Force of 28 
Bas. =  Fliz.cap. 6. for the Non payment of FE WRT Popngs a Month, — 
3Rol.Rep. nat to Pe Applied to ihe Satisfaction theregf, but that the Lapgs gugh 
Pain. 4. 10 temain in dhe King's Hands by way of Pledge, till the mahle Faxfeiture 
Jones 24. be paid ſome other Way: But this Conſtruction of the Statute ſeeming 
Hawk. P. over ſevere, it was provided by 3 Fac. 1. cap. 4. that the rofits of che lal 

C. 15. Lands ſhould go towards the Satisfaction of the twenty Pounds. | 


2. In what Manner they are to be proceeded againſt for thoſe 
„ Forfeitures. „„ 


As to the Forfeiture of Twelvepence, it is by the 1 Eliz. cap. 2. and 

9 if 7 = 7 That 105 ſaid F. ods ole Tres - ar 

& the Ahlence of a Sunday or Holiday may, on the Confeſhon ike 2g 

«© or Oath of one Witneſs, e. be levied on the Goods of the Offender 
He. by the Warrant of a Juſtice of Peace to the Churchwardeps af the 

« Pariſh where the Party dwells, and Fo ed to the Uſe of the Poor.“ 

For the Ex · As to the Forfeiture of twenty Pounds fo a Month's Abſence by the 
poſition o 23 Eliz.. cap. 1. 28 Eliz. cap. 6. and 3 Fac. 1. cap. 4. © The ſame way 
theſe be recovered by Indictment, not on] in the Court of King's Bench, but 
Clauſes of 4 alſo before Jullices of Oyer, Aſſiſe, Gaol-Delivery, and Quarter Seſſions 


rates, wie. . of the Peace: And by the f Fac. 1. J. 4 M0, 7: is enaQted, That 
Hawk. P. upon an Indictment atthe Aſſes, Gaol- Delivery, or General- Seſſions of 


C. 16, 17, „the Peace, Proclamation ſhall be made, that the Offender tender bimſelf 
„ ro the Sheriff before the next Aſſizes, Gaol-Delivery, or Seſſiops; and 
« that if he ſhall nat then appear, of Record, upon ſuch Default recorded 


« the ſame ſhall be a Conviction in Law, as if a Trial by Verdict on the 
„ Indictment had been recorded: And by the ſaid Statute every ſuch 
« Conviction ſhall be certified into the Exchequer. 
By the 35 Elia cap, 1. par. 10. it is enacted, © That all and every the 
e ſaid Pains, Duties, Forfeitures and Payments ſhall and may be recovered 
« andlevied to her Majeſty's Uſe, by Action of Debt, Bill, plaint, In- 
t formation, or otherwiſe, in any of the Courts commonly called the 
« King's Bench, Common Pleas or Exchequer, in ſuch Sort and in all 
& Reſolts, ts by the ordinary Courſe of the Common Laws of this Realm 
4 any other Debt due by any ſuch Perſon in any other Caſe ſhould or 
* Page 44 « #* may be recovered or levied, wherein no Eſſoin, Protection or Wager 
| 4 of Law ſhall be admitted or allowed. F 5 | 
By the 28 Liz. cap. G. and 3 Fac. 1. cap. 4. Every ſuch Offender, 
« being once convicted, ſhall for every Month after ſach Conviction, 
„ withaut any other IndiAment or Conviction, pay into the Exchequer 
„ twice in the Year, wiz. in every Eaffer and Michaelmas Term, as much 
« as ſhall then remain unpaid, after the Rate of Twenty Pounds for every 
Month after a Conviction; and that for a Default berein, the King may 
« ſeize all the Goods, and two Parts of the Hereditameazs of ſuch a 


3. What 


r 
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4. Phat other Inton vcnientier ey arr. fabia to, 


By the 1 Jac. 1. cdp 4. par. 8. it is enacted, 10 That vo Ręcuſant con- 

. vic ſhall practiſe either the Common or Civil Law, or Phyſick, or uſe 

« the Trade of an ona. or be Judge or Miniſter of any Court, or 
« bear any Office in Camp, Troop, or Company of Soldiers, or in an 

| « Ship:or- Forrrels, but Hall be utter y difabled for the \ſame,*and?forfeit 

14 for every ſuch Offence 100!/. | 0 
And it is further enacted, par. 22. Fhat ſuch Recuſants as ſhall be 

« convicted at the Time of the, Death of the Teſtator, or at the Time of 

« granting of any Adminiſtration,; ſhall be diſabled to be Executots or 

| « Adminiſtrators, and that no ſuch Perſons ſhall be Guardians to any 

40 Chi! wy x] "Pe : £4 1 „ 
And by the 23 Eliz. 1 8 1. it is enacted, * That every Perſon, for- 

44 bearing the Church twelve Months, ſhall on Certificate thereof into the 

« King's Bench, by the Ordinary, a Juſtice of Aſſiſe and Gaol Delivery, 

| «or a Juſtice of Peace of the County where fach Offender "hall dwell or 

« be, be bound with two ſufficient Sureties in the Sum of two Hundred 

« Pounds, at the leaſt, to the good Behaviour, and ſo continue baund 

until ſuch Offender ſhall conform himſelf, Oc.“ - 


4. By whit /Mrdns they i 0 


By the 23 Ex. cap. 1. par. 10. it is enacted, That every Perſon 
« ouilty of the abovementioned Offences, who ſhall, before he be thereof 
* indicted, or at his Arraignment or Trial before "Judgment, ſubmit 
and conform himſelf before the Biſhop of rhe 'Diocefe where he ſhall 
« be reſident, or before the Juſtices where he fhall be indicted, arraigned 
* or tried, (having not before made like Submiſſion at any his Trial, being 
« indictedd for his firſt like Offence) ſhall, upon his Recognition of ſuck 
„ Submiſſion, in open Aſſiſes or Seſſions of the County where'fuch Per- 
« ſon fhall'be reſident, be diſcharged of all and every the fad Offences 
« apainit the ſaid Statute, Sc. | | „ 
And by the 28 Zliz. cap. 6. par. 6. © that whenſvever any ſuch Offen- 
der ſhall make Submiſhon, and become conformable accotdigg to the 
„Form limited by the abovementioned Statute of 23 iz. cap. 1. —or 
| * ſhall fortune to die, that then no Forfeiture of 200. for any Month, or 
« Seizure of the Lands of the ſamèe Offender, from and after ſuch Sub- 
„ mifhon and Conformity, or Death, and full Satisfaction of all the Ar- 
« rearages of twenty Pounds Monthly, before ſuch Seizure due or paya- 
* ble, fall enſue, or be continued againſt ſuch Offender, fo Tong as the 
« ſame Perſon ſhall continue in coming to divine Service, according tothe 
0 Hom of the ſaid Statute,” 1 c be | 
y the 1 J. 1. cap. 4. it is enacted, That Recuſant conforming him- Page 45. 
« ſelf n to Nee of the abovementioned Base Se. 
* ſhall, during ſueh Conformity, be (a) diſcharged of all Penakies which (a) And 
he might otherwiſe ſuftain by reaſon of his Recnſancy.” wy. pion 
50 | is Confor- 
mity to a Suit either by the Informer or King, and even after Judgment may have an Audita, 
uerela againſt the Informer; alſo he may plead it after a Judgment for the King, before Exe- 
eution awarded; but after Execution-hath been awared lor the King, or the Profits of his 
Lands on a Seizure have been actually taken to the King's Uſe, he hath no other Remedy but 
by Petition to the King. Raym. 391. 2 Jon. 187. Mod. 213. 


If: 


HERE SVL, ax» OFFENCES AN RELIGION. + - 


If the Heir of a Recuſant be a Conformiſt, he is diſcharged by 1 J. i. 
cap. 4. as to all Penalties happening by reaſon of his Anceſtor's Recuſancy, 
unleſs two Parts of his Lands were ſeiſed by the King in his Anceſtor's 
Lite, in which. Caſe they ſball continue in the King's Hands till the whole 


Debt be levied. . 


50 How a Perſon is puniſhable for ſuffering ſuch Alſence in others. £6 


| By the 1 Fac. 1. cap. 4. Whoever ſhall keep in' his Service, Fee or 
« Livery, or willingly maintain, c. in his Houſe, any Servant, vir m/e 
or Stranger, (except a Parent wanting, without Fraud, other Habitation 


% Or Maintenance, and except a Ward, tc.) who ſhall forbear going to 


„ Church, Sc. for a Month, ſhall for every ſuch Month forfeit 104.” 


„ 'Truſt are boun 


8. Of Offences againſt the Eſtabliſhed Church by Proteſtant Diſſenters. 


By 31 Eliz. cap. 1. Obſtinate Nonconformiſts were compellable to 
6 abjure the Realm, and were alſo ſubje to orher Penalties ; and Diſſen- 
„ ters were farther reſtrained by 17 Car. 2. cap. 2. and 22 Car. 2 cap. i. 
4% But at this Day, by 1 V. M. af 18. all Perſons diſſenting from the 
Church (except Papiſts, and thoſe who ſhall in Preaching or Writing 
4 deny the Doctrine of the Trinity) are exempted from all Penal Laws 
relating to Religion; except 25 Car. 2. cap 2. (by which all Officers of 

to receive the Sacrament according to the Uſage of the 
« Church of England, and alſo to take the Oaths of Allegiance and Su- 
% premacy, and the Teſt ; and alſo, except 30 Car. 2. cap. 1. by which 
e“ the Members of both Houſes of Parliament, and all the King's ſworn 
« Servants, are bound to make a Declaration againſt Tranſubſtantation, 
« and the Invocation of Saints, and the Sacrifice of the Maſs); provided 
% ſuch Diſſenters take the Oaths of Allegiance and Supremacy, and make 
& the ſaid Declaration againſt Tranſubſtanuation, Ec. and come to ſome 


. «© Congregation for Religious Worſhip in ſome Place regiſtered, either in 


<« the Biſhop's Court, or at Seſhons, the Doors whereof ſhall neither be 


6 locked, barred nor bolted.” Sr 


Vide Salk. 


5 72. b Fee” 


Alſo by the Statute 1 /. & M. cap. 18. © Difſentiog Teachers are 


„ tolerated, if they take the ſaid Oaths, Fc. at the General or „ x 


« Seſſions, to be held for the Place where ſuch Perſons live, and ſubſcribe 
the Thirty-nine Articles of the Church of England, except thoſe few 
“ ſcrupulous ones concerning Church Government and Infant Baptiſm; 
“ and by 10 Ann. cap. 2. they may qualify themſelves as well during a 
& Proſecution upon any Penal Statute as before, and being qualified in one 
% County may officiate in another, upon producing a Certificate, and 
6 taking the faid Oaths, c. if arp | TY 


fs age 46 „And by the Statute 1 W. & M cap. 18, Thoſe who ſcruple the 


and acknowledge the Holy Scriptures of the Cld and New Teſtament 
to be given by Divine Inſpiration,” e | 5 


ſeribe the aforeſaid Declaration, and alſo a 


© taking of any Oath are within the like Ana Ne provided they ſub- 

5 eclaration of Fidelity to 
« the King, and againſt the depoſing Doctrine and Papal Supremacy, 
« and alſo profeſs their Faith in God the Father, and Jeſus Chriſt his 
t eternal Son, the true God, and the Holy Spirit, one God for evermore ; 


> 
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HERESY, axv OFFENCES'acatxsr RELIGION, 
12 has been holden, fince this Statute, a Prohibition lies to the Spiritual 3 Lev 376. 


| Court proceeding againſt Perſons for Incontinency who have been married 
in a licenſed Conventicle T. ; I þ Quake 
5 making the Declaration are exempted. 7 & 8 W. 3. c. 27. 1. 12. 


hy the 5 Geo. 1. cap. 4. it is enacted, © That if any Magiſtrate ſhall be 
% knowingly preſent at any Public Meeting for Religious Worſhip, other 
| «© than the Church of England, in the peculiar Habit of, or attended 
| « with the Enſigns belonging to, his Office, he ſhall be diſabled to hold 
| «© ſuch Office, and adjudged incapable to bear any public Office or Em- 
ployment whatſoever.” . 8 


„HER 1 ' 2 
| (A) Df the Original and Nature of Þeriots. 47. | 
(B) Df the ſeveral Kinds, and where an periot 
thall be ſaid to be due. 48. e 
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And herein, „;; ? . 

1. Where an Heriot ſhall be ſaid to be due by Cuſ- 
tom. 48. | 125 „ 

2. Where an Heriot ſhall be ſaid to be due by Tenure 

or Reſervatien d 41: + 05 | 


(O) Of the Remedies to be purſued for the Reco- 
very of an Heriot where it is due. 52. 


.4 55 


* 


(A) Tf tbe Original and Nature of Heriots. 


1 W D is thee a our beſt Antiquaries to be far more | 
ancient than and to differ from (a) Relief, the Original whereof 8 
ſcems to be thus. | | 9 5 | 1 er 


| 33 Anciently, began inthĩs 
Whe the Fer | „„ fooe ak nds bed ar oe ig . „ Manner: 
hen the Feuds were only for Life, yet if the Tenant had any Son or Relation fit for the Ser- 
vice, the Tenant would recommend him to the Lord, and the Lord would generally let him 
in on better Terms than any other; and thus began the Payment of Money on new Admit- 
tances, which, when the Feud became inheritable, was turned into a Sum certain, and was 

| calleda Relief, being originally a charitable Benignity to the Heir, to admit him though he paid 
not the full Value of the Land. See Wright of Tenurecs, 97, &c.—And Flea thus defines a 
Heriot: Herjotum off quedam prefiatio bi tenens liber, vel Servus in morte ſua Dominum ſuum 
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ef. |, Ancienty, when . We, "iis 1a and for Life only,i the 
Arms and War- Horſe of the [Tenan;,;upon his Death, went, together 
with the Land, to the Lord, being due to him, as having been purchaſed 


287. 
Bract. lib. 


4 fo. 60. out of the Profs of the Land, or as: having been originally 1 by the 


icon. 28. Lt for public Defence, and therefore belonged to the Lord, that he 
| might beſtow. them on the ſucceeding Tenant for the like Service, but 
Jn the Feud became inheritable, the Reaſon of the Heriot ceaſed, and 


* 


hen the Arms and War-Horſe went to the Heir, who ſucceeded to the 

pa? yet in ſome Manors the Cuſtom of the Heriot was by particular 

Agreement,retained, or the Lord reſerved it as Parcel of his Tenure ; and 

though originally the Heriot was the (Y) beſt Horſe, yet in Time it came to 

de the beſt Beaſt; for the Tenants, to diſappoint their Lords, would often 

* Page 48 ſell their Arms and Horſes, and then of Neceſſity a Law was made that 

(5) That in the Lord might take the beſt Beaſt in lien of them, and ſo the Heriot 

the Saxon came to be eſteemed the beſt Beaſt ® ever after; and as it aroſe by Cuſtom, 

Language or Tenure, after: the Feud became inheritable; hence we find, in ſome Ma- 
3 nors, a e of paying it in (e) Goods, and in ſome, in Money. 
niſies Ar- 8 3 le pqons | HEN 

mour, Weapons or Proviſion, and was a Tribute of old given to the Lord of a Manor for his 

better Preparation towards War; and therefore at their firſt Inſtitution were paid in Arms, and 

Habilimgnts of War. Forteſe. in the Preface to Abſolute and limited Monarchy, 57. (e) Vide 

Kitchen 133. | TE Ee | | EE 


Spel. 287. Tt appears, not only from Spelman's.ConjeQures, but likewiſe from the 


In an- (d) Laws themſelves by King Canutus, that the Danes were the firſt Inven- 
3388 tors of Heriots, and-that it Mas a Political Inſtitutien of theirs, vhereby 
of theſe the Daniſh Tenants were to hold by Military Service, and their Arms and 
Laws, and Horſes, at their Deaths, to revert to the Public; and by that Means put 
among ting the whole Strength and Defence of the Kingdom into their Hands, 
othersthat committing only the Affairs of Agriculture, and the Improvement of the 

Nation to the Engliſb, though thereby Ie greater Freedom and 


| which fol- 
lows: &, Immunities, in their Tenures, than the Daniſh Tenants did. 


guis Incuria 
five Morte _ | * Me i | | | 
repentina fuerit inteflat” martuus, Dominus tamen nullam rerum ſuarum partem (preterquam que de 
Jure debetur Herriotti nomine) ſibi aſſumito, verum ea judicio ſuo Upori, Liberis & Cagratione Proximi: 
Juſte pro ſuo cuique Fure diſiribuito. Lamb. Sax. Laws, 119.—And in Co. Lit. 185. b. the ſame 
Law cited. | | 


r 
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G) Df the ſeveral Kinds, and where an Þeriot 


wall be faid tobe due: And herein, 
1 Where ap Heriot {hall be ſaid to be due by ll | 


Dyer 199 b. S to the ſeveral Kings of Heriots, ſome are due by Cuſtom, ſome by 
Rec Fite 
Aeriat a, 3+ 


£ b - 


Tenure, and fame by Reſervation on Deeds execured within 1 ar 


Ae, o&f nylam babes comparationem ad relevium, 8 non contingit gnia fattum gf Regret 
were prefered to Martyarizs, the Lord bei ind the ſecon 
due as a Mortuary. Co. Lit. 185, b. . + Herigt comes from the Saxon Heregeat, which 0 
pifies Bellicw Apperatus, Armour, Weapaps, or Proxifions for War, from the Saxop Wore, 

Which ſigtufics an Army, and geat, or geet, fuſus, fu quaſi fuerit quid ip exerclv 
eregatum, and was u Tribute of old, given to the Lord of a or his better Preparations 


9 In Proceſs of Time, it came to be paid in Goods, Beaſts, Money. IId. -A Relief differs from 
an Heriot. Relic/ not mentioned among the Goon | Rp | + R 


idem praftatio | wragis fit de e .quam dt 
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ʒ thoſe due by. Cuſtom are the molt frequent, and aroſe hy tte 

of eg Ne * the Lora and Tenant, in Conſideration of fome © 
| Benefit or Advantage accruing to the Tenant, and for which an Heriot. | 
28 the-beſt Beaſt, the beſt Piece of Houſhold Furniture, &c. became due 
and belonged to the Lord, either on the Death or (c) Alienation of the . 


= - H® 4x7 a 


Tenant, and which the Lord may ſeize, either within the Manor or 5e 
without, at his Election. 5 llil!leriot may 
: ; | | | | | be as well 
due by Cuſtom upon an Alienatipn of the Tenant, as by his Death. 8 Co. 106. a. Palm. 342- 


Day. 38: 
Heriot of every Stranger dying within ſuch a Manor, is void; becauſe it Rel. Abr 


cannot have a reaſonable Commencement between the Lord and a Stranger, 561. 


| bis Tenant, and if it be eſloigned before the Lord (d) ſeiſes it, that then Moor 16. 


147. adjudged. 4 Mod. 321. cited. Dyer 199. b. 2 Stra. 1145, 1224. (4) But the Cat- 
tle of a Stranger may be diſtrained, though nat ſeiſed. N. Bendl. 302. pl. 294. Dalſ. 61. 
| Qwen 146. March 165. & vide infra. Letter (C) $52. $i TE 


| If the Cuſtom be, that the Lord ought to have the beſt Beaſt as an He- 7H. 6. ab b. 
riot of him that dies his 'Tenapt, and the Parſon of the Pariſh the ſecoud Bro. Tit. 
beſt Beaſt as a Mortuary ; if the Tenant holds two ſeveral Tenements of AE: 2 . 
the Lord, ſubje& to the Cuſtom, within the Pariſh, the Lord ſhall have ich 5 

the two beſt Bealls, within the Intent of the Cuſtom, and the Parſon the Rol. Abr. 
third. | 1 i 
A Copyholder for Life, where the Cuſtom is, that if the Tenant died »Foge 49 

ſeiſed, a Heriot ſhould he paid, dies difſetfed or ouſted, the Lord having March 23. 
firſt granted the Seignory to A. for 99 Vears, if the Tenant ſhould ſo long Nerrice and 
live, Remainder to B. for 4000 Years ; and herein two Queſtions were 2 . 
made: if, Whether the Heriot ſhould be paid, becauſe the Copyholder ui 2 
did not die ſeiſed: And as to this, the Court held clearly, that a Heriot / n 
was due and payable ; for notwithſtanding the Ouſter and Diſſeiſin, he ſtil! 
continued legal Tenant, and ſuch Diſſeifin might have been by Combina- 

tion to defeat the Lord of his Heriot. The 3 ee, was (e), to (e) That an 
whom the Herjat ſhould be paid: And as to this, the Court held clearly, Heriot ſhall 
that the Remainder Man for 4000 Years could haveno Right to it, be- go with the 
cauſe the Copyholder was never his Tenant z and as to the Grantee for Reveuliop, 
99 Years, Barkley Juſtice. was of Opinion, that it belonged to him; but ale; $7: 
hereof Janes Juſtice (they two only being in Court) doubted, becauſe that pet aback 
eo Inflante the I enant died, eodem 1nflante the Eſtate of the Grüntee for thereto, 2 _ 
N e Du . s „„ 

y the Cuſtom of a Copyhold Manor the Lord May grant a Copybald 1367. 

to three Perſons, to hold © he ſube rok 6p OM gn in 2 0 7 
nn qlibi, for their Lives, and that on the Death of every Tenant the Lord 6 Mod. 63, 
| ſhould have his beſt Beaſt for an Heriot, and a Grant is made to J. S. ang 2 as." 
his Aﬀigns, to hold to him for his own Life and the Lives of two others; 5. 8. 2 

this atleaſt is a good Grant for the Life of J. F. though not ſlrichly pur: Smart/c and 
luant to the Cuſtom, and the Lord on kus Death ſhall have an Heriptz but 33 

4 | . Raym. 


994. Sec Ld, Raym. 132, 12 Mod. 57. Will. Rep. 78 7. Pl. 227. 


he 


* 


(Sowbere he cannot bave an Heriot'on the Death of the Cefui gue Viet (d) becauſe 


2 Bill was they were never his Tenants, „ 518 13 28 
exhibited in Chancery to diſcover the beſt Beaſt of Ceſtui gue Truſt of a College Leaſe, and the 
Defendant demurred thereto, becauſe the beſtBeaſt of Ceſtui gue Truſt could not be taken for a 
Heriot ; alſo it appeared by the Plaintiff's own ſhewing, that the Tenants who had the Eſtate in 
Law in them were til} living; and the Demuorrer was allowed. Vern. 4449. 
Salk. 189, If a Copyholder for Life, on whoſe Death the Lord is intitled to a 
© Heriot, becomes a Bankrupt, and the Copyhold is aſſigned to the Cre. 

| ditors, this Tranſmytarion of the Tenant by Act of Parliament ſhall not 
work a Prejudice to the Lord; but the Lord ſhall, on the Death of the 
(e) But not (c) Copyholder, have an Heriot, | „„ BN 2: 
on bc a | | : 


I TIN 

Peath of the Aſſignee, 2 Ld. Rayn 1002. 
8 Rep. Co., an Heriot be due by Cuſtom of the Manor, vix. that upon the Death 
106. of every Tenant of the Manor the Lord ſhall have an Heriot, if the Lord 
* cee Parcel of the Tenancy it ſhall not extinguiſh the Cuſtom, be. 
2 cauſe the Lord has only purchaſed Part, and the Fenant, on Account of 
the Reſidue, is (till within the Lord's Homage, and Tenant of his Ma- 
nor; and conſequently upon his Death, as upon the Death of every other 

| | Tenant of the as, the Lord is intitled to the Heriot. | 
8 Rep- Co. But if the Heriot was due by Tenure os Hieriot. Serwice, and the Lord 
«42-8 co, bad purchaſed Parcel of the Tenancy, the whole Heriot-Service had been 
1 — 5 extipct; for being intire, it cannot, from the Nature of the Thing, be ap- 
303. Co. eee and the Tenant ſhall be diſcharged from the Payment of it: 
Lit. 149. a. For the whole Tenancy being equally chargeable with the Payment of 
ſuch Service, the Lord by his own Act ſhall not diſcharge Part, and 
throw the whole Burden upon the Reſidue, for his own private Benefit 

and Advantage. | 
If there be a Lord and Tenant by Fealty and Heriot-Service, and the 
Penant aliens Part of the Tenancy, the Alienee ſhould hold by a diſtinct 
+  Heriot-Service ; for in this Caſe the dervices ſhall be (4) multiplied; and 

* Page 50+ jf after ſuch Alienation the Lord purchaſes the Reſidue of the 'Penancy, ha 
| only the Heriot : Service due from the firſt Jenant ſhall be extinguiſhed ; 5 
becauſe by the Alienation each held his Proportion by a ſeparate and diſtin 
ET Tenure ; and therefore if the Lord enge one Tenancy, that can no 
$ Rep. Co. way affect the Service of his other Tenant ; but if the Lord, before the 
104. _ Tenancy had been ſeparated and held by two diſtin& Tenures, had pur- 
7 hah 5 chaſed Part of it, the whole Heriot-Service had been extinct, for the Kea- 


as ww. oa» <a- PALS I Seb 


* 


Eo Lit, ſons above-mentioned, 


* 


55 125 I Fo. ho „ e. 
(4) That if the Tenure be by Homage, Fealty and a Horſe, Hawk or Spur, if the Tenant aliens 
Part, the Services ſhall multiply, and both Feoffer and Feoffee ſhall pay each of them a Horſe tent 
and a Spur to the Lord; but if the Tenure bad been by any Corporal Service, as to be Butler no 4 


to the Lord, Steward or Bailiff of his Manor, or to cover or repair his Houle, or to reap or threlh 
his Corn; in all theſe Caſes upon Alienation of Part, ſuch perſonal Services ſhall not multip!y. 
Co. Lit. 149. 6 Co. 1. Bruerton's Caſe, Plow, 240. b. | e : 


Palm 34% Tf by the Cuſtom of a Manor every Copyholder, upon his Alienation 99) 

| Snag ver. and Surrender, is to pay a Heriot to the Lord, and a Copyholder ſurrenders after 
ace Part of his Cepyhold to one, and Part to another, and retains Part in his Leal 
own Hands, the Heriqts in this Caſe ſhall be multiplied ; and as to the rt, redd, 

Alienation, the Heriot ſhall be paid by the Copyholder who aliened, be- | 


cauſe he fjll continued Tenant to the Lord, and fo upon the Alienation tend. 
of every other Tenant zoties quoties; for otherwiſe it might be in the 
Power of the Copy holder intirely to defeat the Lord of his Heriot. 


- 4 


Ar Ko Rr 15 o Th 
The Dean and Chapter of Worcefter were ſeiſed of the Manor of H. 6 Ga. 37. 


in Fee in Right of their Church, of which Manor one G. was Copyholder wa Jac. 
for Life under the antient Rent of 8c. and 8d. payable at the four Quar- ——1 759 
ter- Days of the Year, and heriotable at the Death of the Tenant, and Dean and 
the Copyholds of that Manor were grantable by Cuſtom for three Lives; Chapter of 
the Dean and Chapter by Indenture under their common Seal demiſe the Woreefter, 
| (aid Lands to G. and his Aſſigns, for the Lives of A. B. and C. and the Co. Lit- 44. 
| Survivor of them, rendering $s. and 89. half-yearly, and without Reſer- 8 . 
vation of any Heriot; and after this Leaſe made the Dean dies, and his 8 mo 
Succeſſor and the Chapter enter to avoid this Leaſe, upon the 13 Eliz. 3Cora.Dig 
cap. 10. (among other Reaſons) becauſe the antient Rent was not reſerved, 252, 253. 
by reaſon of the Loſs of the Heriot: But the Leaſe was adjudged good, Powellon 
and that it ſhould bind the Succeſſor. For the 13 Elia. cap. 10. does not Powers, 
avoid any Leaſe, if the accuſtomed Rent or more be reſetved; and here 39% Ja, 
the accuſtomed Rent 1s reſerved, and the Omiſſion or Loſs of the Heriot S7 57H 
is not material, becauſe that was not a Thing annual or depending upon 


the Rent, but perfectly caſual and accidental. 


2. Where an Heriot ſhall be ſaid to be due by Teoure or 
e Reſervation. e 


It has been already obſerved, that when the Feud became inheritable Plow. 96. 
the Heriot was {till continued by Cuſtom, or the Lord reſeryed jt as Parcel Bro Tit. 
of his Tenure, and then he might either ſeize or diſtrain for the ſame as t, 4 
he might do for any other Feudal Service. 1 beg | 26 y 

f a Feme Tenant by Fealty, certain Rent, and Reriot-Service dies, „ 
leaving a Huſband Tenant by the Curteſy, the Heriot becomes due by Neil. 84. 
the Death of the (a) Wife, though the Lord need not diſtrain for it till) . But b 
after the Death of the Huſband; bur if he diſtrains for. it after the Death [07 00 Oy 
of the Huſband ; it is not ſufficient for him to alledge Seiſin of the Ser- it does 22 
vices by the Hands of the Tenant by the Curteſy; for ſuch Seiſin can no become due 
more bind the Heir, than the deiſin of any other 'Tenant for Life, who by the 


has no Body's Eſtate but his ownF. 8 
: | | e e, 


„ | | dees the 
Wife can have no Property. 4 Leon. 239.,——+ See Com. D. 2 V. 408. 


A Man made a Leaſe for 99 Years, if 4. B and C. ſhould ſo long live, Mod. 216. 
rendering an Heriot after the Death of each of them ſucceſſively as they 2 Med. 93. 
were all three named in the Deed ; the laſt named died firſt 3 and if an S. C.: ran 
Heriot ſhould be paid, was the Queſtion. It was objected, that the Reſer- e 
vation being upon the Death of the three ſucceſſively, the Leſſor was con- 

_— to truſt hy Contingeney : Burt as to this Point the Court gave 
nion; but Judyment was given again | an . 
Fades ls ah4 Plondiina . 55 80 gan lt ae . for other *Page 51 

. 85 a See Com. 
EE: 23-4 4s. Rr: Dig. 2 V. 

ff. bis 6% „ SI | O5, 408. 
8 3 the Plaintiff ſets forth a Leaſe made to the Defendant for 28434 165 
” ears, if F and S. thould ſo long live, which Leaſe was to commence Vent, 9. 9t. 
2 End, Forfeiture, Surrender, or other Determination of another Ler- 294. 

- e for 99 Years, if A and B. did fo long hive, & fot Principiendum inde Sid. 3 I 
re endo ei fulvendo 1ol. Rent per Ann. and allo one Capon every Chrift- gr be 
MED eltam reddendo & /olvends to the Lord the chief Rent, and Alto cwcen 6469 
= ering and paying at the Death of J. or S. or either of them, 3. in the h and 

ame of an Heriot, and alſo doing ſeveral Days Work with his Team Ken, 

| | | a. > 


- 
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dãt ſuch Days in the Vear a&wis theithifappdinied'; He ſald tfat. I ib dead, 
adàud that &. is Hwing, and that the Defendant r Th His Cornams 
har not paid the 31. Ne. and upon Demurrer, the Queltioh Was; whither; 
the 3/. was payable before the Leiſe took Effect. Ne C. J. was of 
Opinion, / That a Reſervation being in lieu of the Profits, tlie other 
Reſervations (though there had been no ſuch Thing expreſſed as 5. Prin 
cipium inde)imüſt not have begun till the Leaſe had come into Poſſeſ. 
ſion. 2% That this 3. is a dum in groſs, and could* not have been 
diſtrained for, being only an Agreement of the Parties that a Sum of 
Money ſtiould be paid at the Death of J. and S. dr either of them; like an 
Agreement to pay 4 Fine; and being ſuch an Agreement ſhall be paid, 
though the Leaſe never take Effect; neither is it material vhat other Re: 
ſervations it comes in Company with, for no Body ſhall make an Interpre: 
tation of the expreſs Words of the Party! But the other three Judg Were 
of Opinion that the 31. in the Name of an Herive' was not to be paid 
ußon any Death that fell out before the Leaſe came into Poffeſfibti; for 
though it be appointed to be paid after the Death of J. and S. or eithiet of 
them, yet that muſt be underſtood ſecundum Subjectam materiam, vis. if 
their Death happen within the Term; for till the former Leaſe expire, thi 
is a future lutereil, and then the Leſfor hath no Reverſion, and the Leſſee 
has no Term; and how then can a'Heriot be payable? for a Heriot b 
Reſervation is in the Nature of a Rent, and may be diſtrained for as well 
(% For ihis as any other. 2dly, (a) Covenants muſt be expounded? according! to the 
„ Hob. Iutentions of the Parties, which are to he collected from the Nature of the 
233. Grant on which they depend, and of other Covenants which come in Com- 
Dyer 371. pany with them; and therefore tlie Reſervation of 31. in the Name of an 
Pl. 5. 377. Hon being upon Account of the Term, and the Term not being yet come 
pl. 2). in Me, and alſo being joined with other Reſervations, none of which were 
x0 Co. 107+ to begin till pi Principium of the Term, this muſt have tlie fame Con- 
| ſtruction too, and muſt not commence' before the Term. „ 
If to an Avowry for Heriot Cuſtom or Service, the Party pleads in Bar, 
Hob. 176. that the Tenant at the Pime of his Death nulla habet Animalia; this, as 
Hut. 4. 5. to its being ia good Plea, is left a Quere by Hobart and Hutivn; though 
Shari and the latter Book ſeems to hold it a good Plea; and that it will bar the Lord; 
. eſpecially (5) if there was no fraudulent Hiſpoſition to defeat the Lord of 
Lora ſhall- his Heriot; in which Caſethe has his Remedy by Force of the Statute (c) 
have his 13 Elix cap. 5. ſecb. Jo : | 
riot, 6 5 Cs 2g Ri C 
tho'the Tenant deviſes away all His Goods,” Co: Lit. 158. b. (e) An Action brought on this 
Stuthte'by'the Lord againſt a Perſon being Party to a fraudulent Difpoſixion, itr order to defeat 
2 Eot#of' iii Heriot! 2 Leon. 8; a 


5: . 
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»Page z (C) Of the Bemedics to be purlurd tor thi 
Becoverp ot an Heriot when it is due, 


1 HE. to have been always agreed, that for an Heriot:Cuftow the 
mn Tit. I Lord might ſeize the-beſt Beaſt of the 'Tenam, or whatever elſe was 

s“ que as an Heriot, wherever he could find it 
Keilw. 82. | "Sat : fps RR IEG 33 
8 But according to ſome antient Opinions, the Lord could only diſtrain, 
Student, Dia; but not ſeize for an Heriot - Service; becauſe, ſay they, it lies in Render, 
logue 2. c. . and not Prender ; alſo the Form of Pleading is, that he was ſeized thereof 
N. Bendl. by the Hands of his Tenant, which would be abſurd, if the Lord had 
30 pl 47. ſuch a Property therein that he might ſeize it as his own. 

il | 

W. 83. | of 5 4 ; But 


„ I os ie a ae 


. 
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Hur it hach beew ſolemaly adjudged; that for's Horioti dr ire, or fbr a Plot: 96. 
Heriot. reſerved by way of Tenure the Lord may either ſeize or diltram: cee 
for when the Tenant agrees chat the Lord ſhall on his Death have his beſt 89. 
Beaſt; Ec. the Lord hath his Election which Beaſt he will take, and by Hb und 
ſeizing thereof reduces chat to his Poſſeſhon, wherein he had a Property at g S. P. 
the Death of the Tenant, without the coneuring AR of any other Per on; adjudged in 
and it is not like the Caſe where the Leſſor reſerves 20. or a Robe; for B. N oh a 
there the Leſſee hath his Election which he will pay, and being to do the Writ of Ex | 
firſt Act, the Lord cannot ſeize; bur muſt — OT Oe : haare 2 
Pr PP SRD... 
trary in C. B. Moor 340. S. C. n accordingly in B. N. on a. Conference with the Judges 


of the Court of C. F. And. 298. 8. C. as adudged in C. B. 


in OY —_—_ 3 3 
4 4 


* 


Alſo though the Lord may either ſeize or diſtrain for an Heriot-Service,-Cro. Car. 855 
| yet he can only: ſeize the (a) proper Beaſt of the 'Tenant ; but he may 60. (% This 
(5) diſtrain any Man's Bealts which are upon the Land, and retain e 
until the Heriot be paid. | 1 [a 7 | 
3 Mod. 231. Ld. Raym. 169, 308. 3 Bl. Com 15. 2 Eſp Dig, 42+ (5) For this e D 

61. Owen 146. March. 165. N. Bendl. 302. pl. 294. Lit. Rep. 35 1 


6 a Mm, . TAS = 


So it hath been ruled, that for a Heriot-Cuſtom or Service the Lord | 


he | may ſeize as well. in the Manor as out; (e) but if he diltraias;it mult be SHE 356 
he in the Mir + 4h 3 | OE FR. 


3 Be net, per | 
| | 8 . ji oY 4 Fi : | Our; 

Show. 81. S. P. 3 Mod 231.8 P. arpdends.”- Cro: Car: 2655 Jones 300. Ld. Riym 169, 
308. (c) For a Heriot- Cuſtom the Lord may ſeize in the Highway, for that is no Diſtreſs, but 
a Scizure ; but he cannot diſtrain for a Heriot- Service there. 2 Inſt. 132. = 


But it is ſaid, that this Liberty muſt be underſtood to be annexed. to Show. Sr. 


ar, antient Tenures, on Which the Lords had many Privileges, and not to be 3 Mod 231. 
© 2s extended to thole which are created within Time of Memory, upon par- (4) 3 
10h ticular Reſervations ;, and therefore (d) where a Leaſe was made of Land 0 
Td; for 99 Years, if A. and B. ſhould ſo long live, reſerving a yearly Rent and guard. 
d of an Heriot, or 4os. in lieu thereof; after the Death vf eicher of them, pro- 3 Mod. 230. 
(e) vided that no Heriot : ſhall be- paid after the Death of A. living B. and A. S. C. ad- 
and B. being both dead, and conſequently the Leaſe (e) determined; the journed into 
Court was divided in Opinion, whether the Leſſor could (, diitrain for the Exche- 
this the Heriot or not. | e | quer, & vide. 
Fear f | Mod. 217. 


1 c 6 . A Mod: 9 
e] That after the Determination of the Leaſe” the Leſſor 'cannot Uiſtrain{* Co. 1it. 47. 6 on 
64, But for this vide Title Rente, and the Statute of the 8 Ann c. 14. . 6. (J) But may 
have an Action of Covenant Sant 165. JFF | 

If the Teture be by Rent and Heriot- Service, viz. to have the beſt 
Beaſt aſter the Death of the Tenant, and the Lord tiſtrains for the He- 
| *riot, he need not in his Avowry ſhew which was the belt Beaſt which he Page 53 

was intitled to, nor of what Value it was; for the Tenadt might have 
elloigned the Cattle, and thereby it might be impoſfible for the Lord to 


ehe know which was the beſt Beaſt ; and the Tenant at his Peril is to render 
192 the beſt Beaſt or ſufficient Recompenſe. | r 
| | | 8 c | 260, 

: $- : | 5 ; - . : {ix . 8 Major and 
train, Pronitwead adjudged, and epo Preeddents cited to the ſame Purpoſe. Jones 390. 8. Ci adjudged, 
ender, and the ſame Precedents taken Notice of; but there ſaid, that there were divers Precedents in 
\ereof which the beſt-Beaſd is preciſely. avowed, and this by the Reporter is ſaid to be the beſt Way, 
4 had when it can be known, though the other is ſufficient :——But in Hob. 176. Shaw and Tayler, 


lor this Incertainty in the Avowry Judgment was given againſt the Lurd. Hutt. 4. 8. C. and 
*, P. adjudged as in Hobart. N WF OS N Y | 
| 
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exo. Car. If in Replevin the Defendantavows for an Heriot upon a Leaſe made by 
PI: ...,-Indenture to A. his Executors and Aſſigns, for 99 Years, if the ſaid A. I. 
: ade oy and C. or any of them, ſhould ſo long live, rendering Rent, and rendering 
| . and paying after the Death of the ſaid 4. his Executors and Aſſigns, his or 
Caſe as re- their beſt Beaſt for an Heriot, or sr. at the Election of the Leſſor, his 
| ported in Heus or Aſſigns, and A. aſſigns to J. S. and dies, on whom the Leſſor di. 
Hetley 57. trains; and upon Oyer of the Indenture it appears, that the Clauſe for the 
and 2 Rol. Heriot was rendering and paying to the Lefſor, his Heirs and Aſſigns, afier 
— Abr..451. the Death of the ſaid A. B. and C. and every of them, his or their left Beaf 
766. 555 * in the Name of an Heriot, or 50s. Ec, his Variance is fatal; for tho 
66. TY the Leſſor be intitled to an Heriot on the Death of A. B. or C. yet ought 
1 Term. be to have ſer it forth according to the Indenture, and not to have avowed 
Rep. 236. for an Heriot after the Death of A. his Executors and ane, when there 
are no Words which make an Heriot payable on the Death of the Exe- 
* WWW) TT Tn OD . 
© Hulf: 101. If an Heriot be due by Cuſtom from every Tenant dying ſeiſed, the 
Lord need not alledge what Eſtate the Tenant died ſeiſed of. 
Cro, Elia. But where a Perſon would intitle himſelf as Deviſee of a Reverfion after 
Be a Leaſe on which an Heriot is reſerved, he ought to ſhew of what Eſtate 
Wer 229. the Deviſor was ſeiſed at the Time of making his Will, and (a) that he 
Ad. Wi: died ſeiſed of ſuch Eſtate ; for if diffeifed before his Death, the Will 
(a) a * could not operate. 1 N | | 
| See Eq. Caf Abr. 46. Wil. Rep. 516. 3 Wil. Rep. 20. pl. 6, 61, 145. pl. 34, 252. pl. 61. 
\ Vern. 165, 283. Ch. Pre. 156. 8 Mod. 72, 123, 221. 9 Mod, 32, 122, 157, 159, 171. 
Lo Mod. 45. 12 Mod. 23, 540. Caſ Temp. Talb. 44, 268. 2 Stra. 763. 2 Ld. Raym. 
1477. 2 Stra. 1221, Swinb. 390. 1 Term. Rep. 759, in notis. VV 


HIGHWAYS 


(A) Of the ſeveral Kinds, and what ſhall be ſaid 

_ a Highway. 54 _ 
(B) To whom the Highway and Soil belong. 54 
(C) Who hath a Right to a Map, and how he 
muſt claim it. 55. 8 
D) Whether a highway map be changed. 56. 
(E) - Stopping a Highway, and other Nuiſances 

therein. 57. 1 . F 
(F) CUho are obliged to repair a Tap by the 
Common Law; and herein where a Perſon 
hall be liable by reaſon of Jncloſure, Tenure 

or Preſcription. 57. . | 

(G) Gt the Proviſion for Repairing the High- 
_ ways by ſeveral Acts ot Parliament. £7 905 1 
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Ene againſt, and whit Defence they may 
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(4) Of the ſeveral Kinds, and what lhall be ſaid « p.ge 54 


T ſeems that (4) antiently there were but four Highways in England, /,) That 
which were free and common to all the 3 Subjects, and through withoutany _ 


which they ap paſs without any Toll, unleſs there was a particular Reſervation 


Conſideration for it; all others, which we have at this Day, are ſup- of Tenure, 
poſed to have been made through private Perſons Grounds, on a Writ vpn 2 
of Ad e de be Which bring an/Tehurp tv? hey ORR Pe 2 e 
Soil, it is (6) ſaid that they may preſcribe for Toll without any ſpecial an Ace aan 
Conſideration. 5 785 1255 e To 8 | England,viz, 4 
; . WE. ” Contributi- 
ous againſt Invaſions, tothe Highways, and to Pridges, (3) Mod. 28 1. a Mod. 143 Ld. Naym. $85. 


There are ſays my Lord Coke, at this Day three Kids df Ways: Es IH. 
1. A Footway, called in Latin Jer. 2. A Pack and Prin ew Which is 56. a. 
both a Horſe and a Footway, called in Latin dul. 3. N Cartway, called 

in Latin Via or Aditas, Which contains the othef two, as wellas a Cart- _ 

way, and it is called Via Regia, if it be common to all Men; and Commu- 


nis Sirata, if it belong only to ſome Town or private Perſon. 


But notwithſtanding theſe Diſtinctions, it ſeems that any of the ſaid Palin. 389. 
Ways which is common to all the King's SubjeCts, whether it directly led 57 Eliz. 
to a Market-Town, or only from Town to Town, may properly be' called 8 i 
a Highway, and that any ſuch Cartway may be called the King's Highway : 208. 4 
atid that a River common to all Men may alſo be called a Highway; and ; Keb. 28. 
that Nuiſances in any of the faid Ways are puniſhable by Indictment;; for Co. Lit. 56: 
otherwiſe they would not be puniſhed at all: For they are not actibnable 6 Mog. 255; 
unleſs they cauſe a ſpecial Damage to ſome particular Perſon :: becauſe if Hawk. P. 
ſuch Action would lie, a Multiplicity of Suits would enſue. But it ſeems e 
a Village, which terminates there, may be called a Private Way, becauſe Salk. 339. 
it belongs not to all the King's Subjects, but only to the particular Inhabi- pl. 8. 
tams of ſuch Pariſh, Houſe or Village, each of which, as it ſeems, may 
have an Action for Nuiſance therein. CER „ 

If Paſſengers have uſed Time ont of Mind, when the Roads are bad, Rol. Abr. 
to g6 by Outlers om the Land adjoining to a Highway in an open Field, 390. Cro. 
ſuch Outlets are Parcel of the Highway ; and cherelbere if they be ſown as ooke 
with Corn, and the Track foundrous, the King's Subjects may go upon . 


that a Way to'aPariſh Church, or to the common Fields of a Tow, or to e 255 


| 745-2 Com, 

[ - 

he Corn. be 8 ; | | | . 1 329) 
— eee neem anne mms mh — | — — C. 367.368. 


) Co whom the Highway and Soll belong. 


1 every Highway is faid to be e King's, yer this muſt be » F. 4.g. 


underſtood fo, as that in every Highway the King and his Subjects Rol. Abr. 
may pals and repaſs at their Pleaſure. Coe = — = 


39%. 


Nel. Abr. But the Freehold, and all the Profits as Trees, Ec. belong to the 1 


392. Lor d of the Soil, or to the Ow ner of the Lands on both Sides the Way. ; 
Trees grow upon the Highway, he to whom the Seignory of the Leet of the ſame Place doth 
belong ſhall have the Trees. Rol. Abr. 392. | „% ag 


8 E. 4. 9. Alſo the L or Owner of the Soil ſhall have an Action of Treſpaſs 
me Sb fot d ĩ io aan” i hs 
23” But the Lord of a Rape, within which there are ten Hundreds, may 

| 8 preſcribe to have all the Trees growing within any Highway within this 
302 Rape, though the Manor or Soil adjoining belongs to another: For Uſage. 

. Brownl-42. to take the Trees is a good Badge of FFF %%% CG i 


55 
— 


- 
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ch) cubo bath a Bight to a Cay, and how be 


Vent. 24. KN Man may have a Way either by Preſcription, by Grant, by Reſer- 
ex. 148. [ vation, by Implication, or by Owelty of Partition, and ſhall not 
3 Keb. 38. n C. Clandend. be obliged to ſhew, which Way he claims it; but it 
2 "Fob will be ſefficient for him to alledge debet & ſolet, Ee. but in a Bar or Re- 
ver. Moody, plication he muſt ſhew his 9 VV 
Lein 164; 5 But he,who-preſcribes for a Way, muit ſhew in certain (t) whether it is 
Po OT Oo Open To V. 
(t) The » Re Sl: i ER 
uſual Form 3 JJV. Bebe 7 ; EL Re aim. 53 
- now uſed in Exgliſs is, to go, return, paſs, and repaſs, on Foot and on Horſeback, and with 
bis and their Horſes, Carts, Waggons, and other Carriages 


©. If in Bar of an Action of Treſpaſs the Defendant pleads that J. S. and 
' Yelv. 163. All thoſe whoſe. Eſtate he hath in certain Lands, for themſelves and their 
adjudged. * Servants, Time out of Mind have had and uſed a Way in per & trans the 
(/ In anIn+ Place where, &&c. to the ſaid Lands, this is no good Plea, becauſe it is not 
_ ditmentfor (4) ſhewn (c) a quo Loco the {aid Way is me and the rather, becauſe 
anincroach- it. is claimed by Preſcription, which ought not to be laid in certo Laco. 
ment upon, : 1 5 | j 
hls at: wed. ag fo Er od ea ts riod wan: = 
pairing the Highway it muſt be ſhewn, 2 Rol. Abr. 81. pl. 18.——But it need not be ſhewn 
where in pleading an Highway is named only as an Abuttal, and is not the Foundation of the 
| Plea. Palm. 421. (c) It muſt be thewn à guo loco ad quem, becauſe you muſt not go over any 
Ground but to the right Place. Hob. 198. yet vide 2 Rol. Rep. 134. and ſuch Defeat is helped 
where Iſſue is joined und tried upon the Right of the Way. Hob. 189, 190. Hutton 10- 


Vent. 13. 2 Keb. 480, 488. adjudged, & vide Brownl. 6. 


1 


Rol. Abr. If A. be ſeiſed in Fee of a Backſide in a Town, and the High- ſtreet is 
391. Hodder next adjoining thereto of the Eaſt, and there is a Gate inthe BackGde which 

| _ ou incloſes it from the Street, the Gate being in the Eaſt next to the Street, and 
: A. is alſo ſeiſed in Fee of a Meſſage and Fiece of Land next adjoining to 
the Backſide of the North of the Backſide, and hy Deed infeoffs B. of the 
Mefſfuage and Piece of Land which are of the North of the Backſide, and 

by the ſame Deed further grants to him and his Heirs her ingreſſun, 

* egreſſum, & regreſſum in, ad & extra eadem concęſſa en 0 in, per © 

| —_ prædict. Fanuam and Backſide, by foree of this Grant I. may go from 


OY 4* 


the Street through the Gate, and oterthe Backſide, tothe Meſſuage or Piece 
of Land of which he is infeoffed ; but he cannot go through the ſaid own 
N ii fl nr air nl 


H IG HW AI 8. 


and Backfide to other Places, or from other Places, tothe Street, without 
coming to the; aid Meſſuage or Piece of Land; for the Liberty is 282 
to him of Ingreſs and Egreſs in, ad & extra ado conceſſa premifſa ; ſo ; 
that this is made ap pporterant to the Premiſſes before granted. 
In Treſpaſs, for breaking his Cloſe, if the Defendant juſtifies going 
over this loſe, becauſe he had uſed Time dut of Mind to have a Way _ 
oyer it from D. to Blackacre, and the Plaintiff replies, that at the Time , 
* of the Treſpaſs the Defendant went with his Carriages from D. to Black-* Pag e 46 
acre, & dehinc to a Mill ; this will not maintain his Action, for when on Rol. 2786 7 
Defendant was at Bale, he mg go whither he Wa Þ:; "22 $95 Sanders 


15 | vide Mod. 
[30 Mod: 238, . 1 Mn 75. 9 Win Law? eu. Gale pris 
i 1.6 gr 75. | | 


7 
2 


e N 


But it wet that if a Man hath a Way for Serge Sow: D. toRol Abr. 
Blackacre over my Cloſe, and after he purchaſes Land adjoining to 391. 
Blackacre, he cannot uſe the faid Way with arr Ia to the Land adjoin-' 
ing, for then it may be very prejudicial to my Cloſe ; but it ſeems, if | will 
help myſelf, I muſt ſhew the ſpecial Matter, and that he uſed it for the 
Land adjoining. 

A Way muſt not be claimed as (a) Appengant or ee e to a 


Houle, bats 1 it is 28 an Eaſement, and no Intereſt. ern thy. "hb 
: 1 MT (a) But it 

| —_ 

E dre bers, and as ſuch rave Grant thereof. . Cro. Jac tyo. 


- Tri in Bar to an Aion of Treſpaſs this Nenad ola char 9. dE,” "EN 
all thoſe. whoſe Eſtate he hath in certain Lands Time bur of Mind, for 
themſelves and their Servants, have had and uſed Paſſagium i in, per & trans — — 
the Place where, &c. and ſo juſtifies as Servant, this is no good Plea, for (5) For, 3 
| (5) Paſſagium is (c) properly a Paſſage over Water, and not over Land; ,ja. 8 Co. 
and he ought to have preſcribed in the Way, and not in the 19 and 46. b. 
ſhould have my Words as are Fee kavew i in Jaw; A: (27 B03 


bn 1.74 P reſcnt- : 
ment in a 
Leet for diverting the King's Highway 3 is Tre 181 for the Word Divtrt may be applied 


to a Courſe of Water, and a Way may be Ned or ſt but it is not diver 225 
"0 ME * in another Place. | And. 234- adju udged: | a W pa og 


A Mink may Ds for a i ihe Fae his Houſe, through: a certain „rale. 35 

Cloſe, Ec. to Church, (4) though/he himſelf hath Lands next adjoining 388. 

to his ſaid Houſe, through” which of Neceſſity he muſt firſt ar 3 for. the ann. 
general Preſeription tall be applied only to the Lands of others.” 1775 71 rr 

| "ag Man hath 

Way over a common Field, Part whereof doth 4 ger, for the bauen. ol the Gai 

te may preſeride generally. n 2 x Rol. Rep. 92. 


38 ; 4481 wy f& 101 


A Man cannot 9 90 that * cannot uſe bis Way as hs as he ala Gab. 
ore, but muſt plead that de could . the Wer. at all. ae e e {ils | 


Way is in 
Fn and may be paſſed through, but fach Pata is ö with Danger or Difh- 
in fo of kighe nile, 33 ner and . 
ight 21 ought to uſe the fame. OD RE j 


1 1 25 bh + 7 
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Fa. (D) Wbe- 


D) Whether a highway may be changed. 
Cro. Car. N ancient Highway cannot be changed without an Inquiſition. fouttd ; 
266. on a Writ of Ad quod Damnum, that ſuch Change will be no Preju- 


hy hee dice to the Public; and it is ſaid, that if one change a Highway without 
1 ii 1 5 ſuch Authority, he may ſtop the new Way whenever he pleaſes; neither 
can the King's Subjects, in an Action brought againſt them for going over 
ſuch new Way, mh generally as in a common Highway, but ought to 
ſhe w ſpecially, by way of Excuſe, how the the old Way was obſtrücked, 


2 Com. and a new one ſet out; neither are the Inhabitants bound to keep Watch 


Dig 305. in ſuch new Way; or to repair it, or to make Amends for 4 Robbery 


committed in it. OS MT: ee anak wHs 
22 All. 93. But it hath been holden, that if a Water, which hath been an ancient 
Kol. Abr. Highway, by degrees changes its Courſe, and goes over different Ground 
39 _  fram, that whereon it is uled to run, yet the Highway continues is the 


new. Channel in the ſame Manner as jo the old. © 
Fo Pie es 1 Py . LE 3 5 2 — — 
*Page 57 (E) Of Stopping a bighway, and other Nuttantes 
ee men eee eee 


kitchen 34. FT is clearly agreed to be a Nuiſance to dig 4 Ditch, or make a Hedge 
Hawk. P. over-thwart the Highway, or to ere& a new Gate, or to lay Logs of 


C. 212: Timber in it, or generally to do any other Act which will render it leſs 


 commodſovs, . 


Hawk. P. Alſo it is a Nuiſance for an Heir, and for which be may be indicted, to 


C. 4214. continue an Incroachment, or other Nuiſance to a Highway, begun by his 

Anceſtor ; becauſe ſuch.a Continuance thereof amounts in the Judgment 
of Law toa new Nuiſancde. F 

| 22 Abr. Alſoitis agreed, thatit is no Excuſe for him who lays Logs in the High- 

3 p. Ways that he laid them only here and there, ſo that the People might have a 

n Ealloge through them by Windings and Turnings. 

8H.7.5.2- It 18 a Nuiſance to ſuffer the Highway to be incommoded by reaſon of 

Kitchen34. the Foulneſs, Ac, of the adjoining Ditches, orby Boughs'of Freu hanging 

Dalt. c. 26. gyer it, c. and it is ſaid, that the Owner of Land next adjoitiing to the 


Hawk. P. Highway, ought of common Right to ſcour his Ditches; but that the 


77 ; ag -' Owner of Land, next adjoining to ſuch Land, is not bound by the Com- 
25 5 mon Law fo to do, without a ſpecial Preſcription ; alſo it is ſaid, that the 
Oy ner of Trees havging over an Highway, to tlie Annoyance of Travel. 
lers, is bound by the Common Law to lop them; and it is clear, that an) 
bdther Perſon may lop them, ſo far as to avoid the Nuiſance. 
2 Rol. Ahr. But it is no Nuiſance for an Inhabitant of a Town to unlade Billers, &. 
137. in the Street before his Houſe, by reaſon uf the Negeſuty of the Caſe, un: 
leſs he ſuffer them to continue there an unreaſonable Time. 
| Any one may juſtify pulling down, or otherwiſe deſtroying, a common 
2 Rol. Abr. Nuiſance, as a new Gate or Houſe ere ded in à Highway and it hath 
3 Car. been of late holden, that there is no need, in pleading ſuch Juſtißcatios, 
The: to.ſhew that as little Damage was done 3s might be t. 
Ann „ 1 , N 3 Lg "FN al 
2 Salk. 458. pl. 3———+ But it is proper that as little Damage ſhoutd be done; as poſſi] 
it is uſual to alledge the ſame in Pleading. VV 


— AO — .z 
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Alſo, beſides that all Nuiſances are punifhable by indictment with Fine 
and Impriſonment, it is | faid, that one convicted of a Nuifance to the 3 
Highway, may be commanded by the Judgment to remove it at his own 1140 K. P. 
Colts, Oc. „ | | | = C. a 
e S Seeinfrobt, 


3 * 


—— 
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() Who are obliged to repair g Wap by the 

Common Law; and herein where a Perſon 
Hall be liable by reaſon of Incloſure, CTenure 
or Preſcription, Rn Ne ns OOO OFT 2 aun 


F common Right, the general Charge of Repairing Highways lies on Rol. Abr. 
the (a) Occupiers of Lands in the Pariſh whereip they lie; but it March 38. 
is laid, that the Tenants of the Lands adjoining are bound to ſcour their Vent 75. 
Diches, e Fat ,, ER RE LO 


& 
* 


N if there be no Occupier, by the Owner's letting the Lands lie freſh, be muſt repair them 
i 2 Rol. Rep. 412. Falm. 389. {ok Eh 11 ths 3 e 
Alſo if a Pariſh is Part in one County and Part in another, and the 
Highways gps County are gut ff Repair, the whole Pariſh ſhall con- 
tribute to the Repair; but there may be an Agreement between the In- + Page 58 
habitants, that the one ſhail repair one Part, and the other the other; and 
ſuch Agreement is good between themſelves, and for Breach the ohe may 
have an Action upon the Caſe againſt the other; but in an Indiftment the 
ſhall rake no Advantage of theſe Agreements, for as to the Kiog they are Nod: 11. 
equally liable. e OO 20 5% OOOT nn 
| LOR ) — Z oReb. Jr. 
zee 10 Mod. 150,382. 12 Mod. 15, 198, 409. Ld. Raym. j25. 2 Ld. Raym. ga2, 100 $tea 


Therefore if the Indictment is general agaipſt all the Pariſh, all the Pa- Vent. 256: 
riſh ſhall be charged ; bur if it be intended to charge one Part or Precin& Mod. x12. 
of the Pariſh to repair all the Ways within the Pariſh, it muſt be alledged 3 Keb. 3or. 
in Pleading, that by ſpecial Preſcription, or ratione tenure, ſuch a Part of andthe Au- 
the Pariſh de tempts dont, Ec. have been charged with the Reparation of *Þoriniesin 
the Ways. | T +: ou” : ++ is 7; + ty Th = | EE BE +04, | SP . I the lat Pa- 
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But though the Pariſh be obliged of Common Right to repair the Higb- Bot dis. 

ways in it, yet it is certain that particular Perſons may be bound to repair 490, 

the Highway, by reaſon of Incloſure,or Preſcription ; as where the Qwnex Cro. Car. 

of Lands not ineloſed, next adjoinin to the Hi hway, incloſes his Lands 366. 

on both Sides of it; in which Cafe he is 91k to make à perfect good Sid. 464. 

Way, and ſhall not be excuſed by making it as good as it was before the STO INE: 

Incloſure, if it were then any way defective; becauſe by the Incloſure he Doog: 745 

takes from the People the Liberty of going over the Lands adjoining to x Hawk. P. 
e common racks. 0 % ar rs 

Illo it is faid, that if ope 15 5 Land on one Side, which hath anei- sid. 464. 

ently been incloſed on pe RR Side, he e all the Way; 

but that if there be not ſuch an ancient Incloſüre e other Side, "he 

ought o repair bux half he W.. 
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1 Sid 464. - Therefore, if there be an old Hedge, Time out of Mind, belonging 
_— =2Keb. 665. to 4. on the one Side of the Way, and B. having Land lying on the other. 
1 2 Sand. 157. Side, makes a new Hedge, there B. ſhall be charged with the whole Re · 


Sid. 464. at if 4. makes a Hedge on the one Side of the Way, and B. on the 

2 Keb. 665. other, they ſhall be chargeable by Moities. 
2 Sand. 160. But it 4 clear, that wherever a Perſon makes himſelf liable to repair 

a Highway. by reaſon of Incloſure, that by throwing of it open again, he 

| thereby frees himſelf of the Burthen of any further Reparation, 
27 Aſſ. 8. Particular Perſons may be bound to repair a Highway by Preſcription; 
21 E. 4. 38. and it is ſaid, that a Corporation aggregate may be charged by a general 
2 ri Preſcription, that it ought and hath uſed to do it, without erg any Con- 
71 P202-49» Gderation in reſpect whereof they had uſed to do it, becauſe ſuch a Cor- 
Keilw.5 2.2. poration never dies, neither is it any Plea, that they have done it out of 
Latch 206. Charity; but it is ſaid, that ſuch a general Preſcription is nor ſufficient to 
Hawk. P. charge a private Perſon ; becauſe no Man is bound to do a Thing which 
O. 202, his Anceſtors have done, unleſs it be for ſome ſpecial Reaſon ; as having 
203. Lands deſcended to him holden by ſuch Service, c. but it ſeems, that 
(a) Alſo an an Indictent charging a Tenant of Lands in (a) Fee with having uſed of 
; Qccupier as Right to repair ſuch a Way ratione tenure terre ſue, without adding that 
_ 1 his Anceſtors, or thoſe whoſe Eſtate he hath, have fo done, is ſufficient, 
Will caly, 197 it is implied, DALES 6 3 da ART: 
is indictabte 1 ER is 5 5 5 
for ſuffering a Houſe ſtanding upon the Highway to be ruinous, Sc. and the Words ration 
tenure, c. if added, are Surplus. Salk. 357. pl. 32. | „ 


Mod. 112, And it ſeems certain in all thoſe Caſes, whethera private Perſon be bound 
3 Keb. 301. to repair a Highway by Incloſure or Preſcription, that the Pariſh cannot 
Vent. 256. take Advantage of it on the general Iſſue, but muſt plead it ſpecially; and 
' SeexoMod. that therefore, if to an Indictment againſt the Pariſh for not repairing a 
1.50, ht Highway, they plead Nor guilty, this ſhall be intended only that the Ways 
5 * are in Repair, but does not go to the Right of Reparation. = 
Ld. Raym- 1 1 Rl ER ö 3 
725. 2 Ld. Raym. 922, 1162. Stra. 179. 
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* Pege 59 · (G) Df the Proviſion for Repairing the vigh 
yu and Turnpike Roads by Att of Parliia: 


T* HE ſeveral Statutes for the Amendment and Preſervation of the 
| Highways being very numerous, and in ſome reſpects ineffectual 
are repealed and reduced into oue Act by 13 Geo, 3. cap. 78. the efſenti 

Part of which follows, vis. ). 
By. ed. 1. it is eoacted, That upon the Twenty-ſecoad Day of 52 
tember, in every Year, unleſs that Day ſhall be Sunday, and then on the 

Day following, the Conſſables, Headboroughs, Tytbingmen, Church- 
wardens, Surveyor of the Highways, and Houſeholders,' being aſſeſſed to 
any Patochial or Public Rate of every Pariſh, Townſhip, or Place, ſhall 
Able together at the Church or Chapel of ſuch Pariſh, Qc. or if there 
ſball be no Church or Chapel, then at the uſual Place of public Meetings 
for ſuch Pariſh, fc. at the Hour of Eleven in the Forenoon; and the 
major Part of them, ſo aſſembled, ſhall make a Liſt of tbe Names wn 
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jeaſt Ten Perſons lixing within ſuch reſpective Pariſhes, Me. who each of 


. 


them have an Eſtate in Labds, Tenements, ot Hereditaments, lying within © 
ſuch reſpeQive Pariſh, Sc. in their own Ripht, or in the Right of their 


Wives, of the Value of Ten Pounds by the Year; or a perſonal Eftate of 


the Value of One hundred Pounds; or are Occupiers or Tenants ' of 


Houſes, c. of the Yearly Value of Thirty Pounds: And if there ſhall. 
not be Ten Perſons having ſuch enen as aforeſaid, then they ſhall * 
inſert in ſuch Liſt the Names of ſo many of ſach Perſons as are fo quali- 
fied as above required, together with the Names of ſo many of the moſt 
ſufficient and able Inhabitants of ſuch Pariſh, Sc. not ſo qualified, as ſhall 
make upthe Number Ten, if ſo many can be found; if not, ſo many as 
ſhall be there reſident, to ſerve the Office of Surveyor of the Highways: 

And the Conſtable, Headborough, of Tyrhingman, of ſuch Pariſh, & 5 
ſhall, within Three Days after ſuch Meeting, tranſmit a Duplicate of ſuch 
Lift to One of the Juſtices of the Peace within the Limit of the County, 
ec. where ſuch Pariſh, &c. ſhall lie, living in or near the ſame ; and ſhall 

alſo return and deliver the original Lift, made and agreed upon at ſuch 
Meeting, to the Juſtices of the Peace, at their Special Sefſryns to be held 
for the Highways within that Limit, in the Week next after the Michael. 

mas General Quarter Seſſions of the Peace, in every Year; and ſhall alſo, ' 
within Three Days after making the ſaid Liſt, give perſonal Notices to, or 
cauſe Notices in Writing to be left at the Places of Abode of, the feveral 
Perſons contained in ſuch Liſt, informing them of their being fo named, 
to the Intent that they may ſeverally appeat before the Juſtices at the faid' 
Special Seſſions, to accept ſuch Office, if they ſhall be appointed thereto, 
or to ſhew Cauſe, if they have any, againſt their being appointed: And 
the ſaid Juſtices are required to hold ſuch Special Seſhons at fuch convenient 
Place or Places, within their reſpective Limits, as they, in their Diſcre-' 
tion, ſhall judge proper; and to give Notice of the Time and Place where 
they intend to hold the ſame, to the Conſtables, Readboronghs, or Tything- 
men of every ſuch Pariſh, Hr. at leaſt Ten Days before the holding of the 
faid Seſhon ; and the ſaid ien fi om the ſaid Liſts, by Warrant under 
their Hands and Seals, ſhall appoint One, 'Fwo, or more, of ſuch Perſons as 
aforeſaid, if he or they ſhall, in the Opinion of ſuch Juflices, be qualified 

for the Office of Surveyor; if not, One, Two, or more of the other ſub- 

ſtantial Inhabitants or Occupiers of Lands, c. within ſuch Pariſh, Cc. 
living within three Miles thereof, and within the fame County, fir and 
proper to ſerve the Office of Suryeyor of the Highways for ſuch Pariſh, c. 
if any ſuch can be found; which Appointment ſhall, by the Conſtables, ' 
Headboroughs, or Tythingmen aforeſaid, be notified to every Perſon ſo 
appointed by the ſaid Juſtices, within Three Days after ſuch Appointment, 
by ſerving him with the ſaid Warrant, or by leaving the ſame, or a true Copy 
thereof, at his Honſe, or uſual Place of Abode; and every Perſon ſo ap- 
pointed, if he acceps the ſaid Office, ſhall be Surveyor of the Highways 


tor the ſaid Pariſh, &c for the Year enſuing, and ſhall take upon him, 


and duly execute, the Office aforeſaid ; and the faid Juſtices ſhall then and 
there give ſuch of the ſaid Surveyors as ſhall perfonally appear before 

them a Charge, for the better Performance of their Duty: And if any of 
the ſaid Perle ſo appointed, ſhall refuſe or neglect to appear at the ſaid 
Special Seſhons, and accept the ſaid Office, if appointed thereto, in Man- 


ver aforeſaid, or ſhall not, within Six Days after being ſerved with ſuch 


Warrant of Appointment, ſignify his Acceptance thereof, either in Perſon 


or by Writing, to One of the ſaid Juſtices, he ſhall forfeit the Sum of 


Five Pounds ; and in caſe any Perſon'ſo appointed by the Juſtices,” whoſe | 


Name was not contained in fuch Liſt, ſhall refuſe or negle& to accept the 
ſaid Office, or ſhall not, within Six Days "after being ſerved with ſuch - 
Appointment, ſhew to One of the'Juſlices' ſigning ſuch” Appointment * 


ſufficient 


3 


and the Juſtices ſhall appoint any other Perſon, inhabiting in 
e. Aſfltant 10 ſuch Surveyor, who ſhall be intitled to the ſaid Forfci- | 


ſufficient Cauſe why he ſhould not ſerve. ſuch Office, be thall. forfeit the | 
Sum of Fifty Shillings : Provided that no Perſon who ' hath been appaint- 


ed and ſerved the Office of Surveyor for one Year, ſhall be liable to be 
appointed Suryeyor for the ſame Pariſh, tc, within Three Years from the 


'Fime of ſuch hrit Appointment and Service, unleſs he ſhall conſent there - 


to ; but if no ſach-Lilt ſhall be made and returned, or if the ſaid Juſtices 
ſhall-make ſuch Appointment as afoxeſaid, and the Perſon or Perſons ſo 
appointed ſhall 4 5 to ſerye the {aid Office, the ſaid Juſtices, or any 
Two of them, ſhall at the ſaid Special Seſſions, or at ſome ſubſequent 
Special Seſſions, to be held within. One Month after, nominate and appoint 
ſome other Perſon or perſons to be Surveyor, uhom they ſhall judge pro- 
per to execute that Office, and ſhall fix ſuch Salaxy to be paid ro ſuch Sur 
veyor, out of the ſaid Forfeitures, and all other Forfeitures, Aſſeſſments, 


: _ as ſuch Juſtices ſhall think fit, not exceeding One Eighth Part of what 


have been raiſed by an Aſſeſſment of Sixpence in the Pound, for the 


* of the Highways within ſuch Pariſh, c. and obſerving the fame 


eſtriction, as near as they, can, from the beſt Information they, ſhall be 


able to get of the probable Amount of ſuch an Aſſeſſment, where none 


hath been already made; and the ſaid Juſtices may, if they think fit, re- 
uire the Conſtables, Headboroughs, I ythingmen, and Surveyor, of eve 

f ich Pariſh, c, or any of them, to return to them, at ſuch Time and 

Place as they ſhall appoint, an Account in Writing, of the Sum which, 


ſuch Aſſeſſment of Sixpence in the Pound bath raiſed, or will, in his or 


their Opinion raiſe within ſuch Pariſh, c.: And if the Conſtables, fc. 


and ſuch Houſcholders as aforeſaid, of any Pariſh, c. ſhall neglect or 


refuſe to make ſuch Lift as aforeſaid ;.or if the Conſtable, Ec. of mY 


Pariſh, c, ſhall not return the ſaid Lift of Names, when made, and ſuc 


Duplicate, and give ſuch Notice, and ſerve ſuch Warrant as in this Act is 
directed; or if the faid Conſtable, Ac. and Surveyor, or any of them, 


ſhall negled to return ſuch Account of the Amount of ſuch Aſſeſſment 


a aforeſaid, when ſo, required as aforeſaid ; every Conſtable, &c. ſo ne- 


glecting or refuſing, ig any of the ſaid Caſes, ſhall, for every ſuch Default 


reſpectively, forfeit the Sum of Forty Shilling. 182 
By „ect. 2. That in all Caſes where the Juſtices, upon Neglect or Re- 
fuſal of the Perſon ſo nominated Surveyor to accept the Office, ſhall ap- 
paint any other Perſon for ſuch Surveyor, with a Salary, the Juſtices ſhall 
appoint One ſubſtantial Inhabitant of ſuch. Parith, c. for Aſſiſtant to ſuch 
purveyor, until the next annual Appointment of Sarveyors, and if the 
Perſon ſo appointed Aſſiſtant ſhall, upon Notice of ſuch Appointment, 
refuſe. to accept that Office, he ſhall forfeit the Sum of Fifty Shillings : 
And, in that Cate, it ſhall be lawful for ſuch Juſtices to appoint any other 
ſubſtantial Inhabitant of ſuch Pariſh, c. for. Aſſiſtant to ſuch Surveyor ; 
and if ſuch Second appointed Aſſiſtant ſhall decline or refuſe to accept the 
ſaid Office, he ſhall, in like Manner, forfeit the Sum of Fift Shillings;, 
fach Pariſh, 
tures ; and alſo to ſome further Allowance by Way of Salary, (to be paid 
as the Surveyor's Salary is directed to be paid), if the Juſtices ſhall think 
any ſuch 1 — neceſſary, and ſhall order the ſame: Provided that no 


i 
3 - 


_ Perſon ſo appointed Aſſiſtant for One Year ſhall be liable to be appointed 
Aſkſtant, for the ſame Pariſh, Cc. within Three Years next 9 


ſuch. firſt, Appointment, without his Conſent. . 
Ry /e#. 3. That the Surveyor of every Pariſh, c. who ſhall not re- 
1955 therein, but ſhall be appointed with ſuch Salary as aforeſaid, ſhall, 


. If, required by the Churchwarden, Overſeer of the Poor, or.any principal 


Inhabitant of the Pariſh, c. for which he ſhall, be ſo appointed Surveyor, 
at the Time of bis Appointment, or within Fourteen Days after, give a 
Band upon Paper, without Stamp thereupon, to ſome proper Ts 
| ts | wit 
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| for any Sum Which ſhall be received by the Aſſiſtant, and ſhat 
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within ſuch-P ariſh, Sc. to be nominated hy the Juſtices, with ki nos 


to Forty Shillings, or upwards ;. and the Surveyor ſhall not ry rg 


got be 
ually paid to ſuch Suryeyor, or ta his Order, 8 LN 
vp ies it is provided, 1 hat if Two. Parts out of Three of thoſe 6. 


ſhall agree in the Choice of any ene Fen. Sl _ Experience 
5c. and in the ſetthing 


mas Quarter Seſſions; that then it ſhall be lawful for the Juſtices, if they 
mall think proper, to appoipt ſuch Perſon to be Surveyor for ſuch Papiſh, 

Sc. and allow him the Salary mentioned in ſuch Agreement, which ſhaft 
be raiſed and paid in the ſame Manner as the Salary before mentioned is 
directed to be raiſed and paid; and in caſe any Surveyor ta be appoiotec 
under the Authority of the Act ſhall. die, or become incapable.af exe: 
cuting that Office, before. ſuch next Special Seſſions for pr hay. Suge 
veyors, the Juſtices, or. any Two of them, ſhall and may, at ſome Special 


Seſlions, nominate. and appoint ſuch Perſon as they ſhall think proper, to 


execute the Office, until ſuch next Special. Seſſions for appointigg Sar» 
veyors ; and, if ſych deceaſed Surveyor had a Salary, they may allow. the 
lame Salary to his Succeſſor, in Proportion to the I ime he ſhall ſerve. the 
Othce ; and if the Juſtices, at their ſaid Special Seſſions, or at any Time. 
akterwards, purſuant to the Powers of the AR, ſhall appoim more than 
One Perſon for Surveyot of any Pariſh, Ec, all and eyery. Perſon. or her- 
ſons ſo appointed, ſhall be comprehended under the Word Surveyor in 


every Part of the Act. | | ; 5 ve 

By. eck. 6, No l tee, Buſh,. or Shrub, ſhall he permitted to land, or 
grow, in any Highways, within the Diſtance of Fifteen. fegt from the. 
Centre thereof, (except for Oraament- or Shelter to the Houſe, Building 
or Court · yard of the Owuer thereof, ) or hereafter to be planted withinthe- 
Diſtance aforeſaid ;, but the ſame ſhall reſpectively be cut down, grubbe 
up, and carried away, by the Owner or Occupier of the Ladd or Sq 
where the ſame doth or tall ſtand or grow, within, Ten Days after Noe. 
uce to him, her, or them, or his, her, or their Steward or Agens given 
by the ſaid Surveyors, or any. of them, on Paip of forfeuipgs for-every. 
e um of Ep dll, , 


ä 


By e. 7. The poſſeſſors of the Land next adjoinin to 
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prune and lop the Trees growing in or near ſuch Hedges or other Fences, 
I 0 thoſe Trees planted for Ornament or Shelter, as aforeſaid,) in 


thereof reſpectively, and that the Sun and Wind may not be excluded 
from ſuth Highway to.the Damage thereof; and, if ſuch Poſſeſſor ſhall 
not, within Ten Days after Notice given by the Surveyor for that Purpoſe, 
cut, prune, and plaſh, ſuch Hedges, and cut down or prune and lob 
ſuch Trees, in Manner aforeſaid, it ſhall be lawful for the Surveyor, and 
he is required to make Complaint thereof to ſome Jultice of the Peace of 


the Limit where ſuch Highway ſhall be, who ſhall fummon the Poſſeſſor 

of the faid Lands to appear before the Juſtices at ſome Special Seſſions | 

for that Limit, to anſwer to the ſaid Complaint ; and if it ſhall er to 
it 


the Juſtices, that ſuch Poſſeſſor had not complied with the Requiſites of 
the AR, it ſhall be Jawful for the Juſtices, . Surveyor 
and the Poſſeſſor of ſuch Land, or his Agent, (or, in Default of his A | 


pearance, upon having due Proof of the Service of ſach Summons,) and 


conſidering the Circumſtances of the Caſe, to order ſuch Hedges to be 
cut, Ec, in ſuch Manner, as may beſt anſwer the Purpoſes aforeſtid ; and 
if the Poſſeſſor of ſuch Lands ſhall not obey ſuch Order, within Ten Days 
after it ſhall have been made, and he ſhall have had due Notice, ke ſhall 
forfeit the Sum of Two Shillings for every Twenty-four Feet in Length 
of ſuch Hedge which ſhall be ſo neglected to be cut and plaſhed, and the 
Sym of Two Shillings for every Tree which ſhall be ſo neglected to be cut 
down or pruned, and lopped; and the Surveyor, in caſe of ſuch Default 
made by the Poſſeſſor, ſhall cut, Fc. ſuch Hedges, and cut down, &:, 
ſuch Trees, in the Manner directed by ſuch Order; and ſuch Poſſeſſor 
ſhall be charged with, and pay, over and above the Penalties, the Charges 
and Expences, or, in Default, the ſame ſhall be levied upon his or her 
_ Goods and Chattels, by Warrant from a Juſtice of Peace. 
By /d. 8. Ditches, B | 
Breadth, for the keeping all Highways dry, and conveying the Water 
from the ſame, ſhall be made, ſcoured, cleanſed, and kept open, and 
ſufficient Trunks, Tunnels, Plats, or Bridges, ſhall be made and laid where 
any Cartways, Horſeways, or Footways, lead out of the ſaid Highways 
into the Lands or Grounds adjoining thereto, by the Occupier or Occu- 
Piers of ſuch Lands or Grounds ; and every * or Perſons, who ſhall 
occupy any Lands or Grounds adjoining to or lying near ſuch Highwa 
through which the Water hath uſed to paſs from the ſaid Highway, ſhall 
from Time to Time, as often as Occafion ſhall be, open, cleanſe, and 
ſeour the Ditches, Watercourſes, or Drains, for ſuch Water to paſs with- 
out ObſtruQtion ; and every Perſon making Default in any of the Matters 
or Things aforeſaid, after Ten Days Notice to him, her, or them, given 
of the ſame, by the ſaid Surveyor, ſhall, for every ſuch Offence, forſeit 
the Sum of Ten Shillings. 1 | | 
Buy ſe8. 9. it is enated, That if any Perſon ſhall lay, in any Highway, 
any Stone, Timber, Straw, Dung, or other Matter, or in making, ſcour- 
ing, or cleanſing the Ditches, or Watercourſes, ſhall permit the Soil ot 
Earth, dug out of ſuch Ditches, Drains, or Watercourſes, to remain in 
ſuch N e in ſuch Manner as to obſtruct or prejudice the ſame, for 
the Space of Five Days after Notice thereof given by the Surveyor of the 
Highways; every Perſon offending, ſhall, for every ſuch Offence, forfeit 
and pay the Sum of Ten Shillings. | 7 e 
By /e8. 10. That if any Stone or Timber, or any Hay, Straw, Stubble, 
or other Matter, for the making of Manure, or on any other Pretence 
whatſoever, not tolerated by the Act, ſhall be, laid in any Highway; . 


High- 
way ſhall cut, prune, and plaſh their Hedges, and alſo cut down or 


uch Manner that the Highways ſhall not be prejudiced by the Shade 


rains, or Watercourſes, of a ſufficient Depth and | 
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the Diffance of Fifteen. Feet from the Centre thereof, and ſhall. not, 
within Five Days after Notice given by the Surveyor, or ſome Perſon 
aggrieved thereby, be removed, it ſhall be lawful for the Owner or Poſ- 
ſeffor of the Lands adjacent, or any other Perſon. or Perſons whomſo- 
ever, by Order from ſome Juſtice of Peace, to clear the ſaid Highways 
by removing the ſaid Stone, Timber, * Straw, Dung, or other Mat. 
| ter, and to have, take, and diſpoſe of th ? fame to his and their-.own 
955 ſed. 11. For preventing Obſtructions in the ſaid Highways, it is 
enacted, That if any Perſon ſhall wilfully ſer, place; or leave, an Wag- 
gon, Cart, or other Carriage, or any Plough or Inſtrument of Huſbandry,” 
in any of the ſaid Highways, (except only with reſpect to ſuch. ae 
Cart, or Carriage, during ſuch reaſonable Time as the ſame; ſhall be 
loading, or unloading, and ſtanding as near the Side of ſuch Highway as 
conveniently may be), ſo as to 3 or hinder the free Paſſage of any 
other Carriage, or of his Majeſty's Subjects; every Perſon o offending 
ſhall forfeit the Sum of Ten Shillings for every ſuch Offene. 
By ſe8. 12. That the Surveyors of the Highways ſhall, at all ſuch 
Times and Seaſons as they ſhall judge proper, view all the common High- 
ways, Trunks, Tunnels, Plats, Hedges, Ditches, Banks, Bridges, Cavſe 
ways, and Pavements, within the Pariſh, &c. for which they ſhall be ap- 
pointed Surveyors ; and in caſe they ſhall obferve any Nuiſance, Oc. 
| upon or tothe Prejudice of them, or any of them, contrary to the Direc- 
tions of the Act, they ſhall give perſonal Notice, or Notice in Writing, 
to be left at the uſual Place of Abode of the Offender, ſpecifying the 
Particulars wherein ſuch Nuiſances, Ic. conſiſt; and if the ſame ſhall not 
be removed, and the Ditches, c. effectually made, ſcoured, Q. and ſuch 
Trunks, Ce. made and laid, and ſuch Hedges properly cut, Ec. within 
| Twenty Days after Notice, then the Surveyors are fully authoriſed forth- 
with to remove ſuch Nuiſances, c. and open, c. ſuch Ditches, toc. 
| and make or amend ſuch Trunks, c. and cut, ffc. ſuch Hedges, for the 
Improvement of the Highways, to the beſt of their Skill; and the Perſon 
neglecting, after ſuch Notice, ſhall forfeit, for every Foot in Length which 
ſhall be ſo neglected, the Sum of One Penny; and the Surveyors ſhall be 
reimburſed Charges and Expences by the Perſon who ought to have done 
the ſame, over and above the Forfeiture ; and in caſe ſuch Perſon ſhall, 
upon Demand, neglect to pay the Surveyor his. Charges and Expences. 
and alſo the Forfeiture of One Penny per Foot, then the Surveyor ſhall 
apply to any Juſtice of the Peace; and upon making Oath before him of 
otice, and of the Work done; and of the Expences, the. Surveyor ſhall 
be repaid by ſuch Perſon all ſuch his Charges as ſhall be allowed to be 
reaſonable b the. Juſtice ; or, in Default of Payment on Demand, the 
ane m 
By ed. 13. it is provided, That no Perſon, ſhall be compelled, nor any 
Surveyor permitted, by virtue of the Act, to cut or prune any Hedge at 
any other Time than between the laſt Day of September and the laſt Day 
of March ; and nothing herein contained ſhall extend to oblige any Perſon 
to fell any Timber 'l rees growing in Hedges at any. Time whatſoever, 
except where the Highways ſhall be ordered to be enlarged, or to cut 
Wy down or grub up any Oak Trees growing within ſuch Highway, or in 
ſuch Hedges, except in the Months of April, May, or June, or any Aſh, 
Elm. or other Trees, in any other Months than in the Months of Decem- 


ler, January, February, or Mar cb. 1 Fad io hue 
10 ſed. 14 it is enacted, That where the Ditches, c. which haye been 
g | 
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ly made, or which are directed to be made, cleanſed, and kept open, 

ball not be ſufficient to carry off the Water which, ſhall Jie upon and an- 
roy the Highways; that theo it ſhall be lawful for the Surveyors, 8 the 
| BEG rder 
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Order of any One or more of the faid Jultices, to make new Ditches/ and 


Repair and do alſo make Satisfaction to the Owner or Oecupier of ſuch 


_ "Incloſed Lands or Grounds, © | 


Thirty Feet in Breadth; and that neither of the ſaid Powers do extend to 


Garden, Park, Paddock, Court or Yard; and for the Satisfaction of the 


or Perſons, in the ſaid Ground that ſhall be laid into the faid Hiphways 


with him, her, or them, for the Recompence to be made for fuch 
Ground, and for the making fuch new Ditches and Fences as fhall be 


_ Surveyor of ſuch Pariſh, c. to the Owner, Qccupier, ot otter Perſon, 


. 


Aen. r 


Drains in and through the Lands and Grounds adjoining, or lying near 
to, fuch Highways, or in and through any other Lands or Grounds, if 
it ſhall be Werle 7, for the more eaſy and effectual oy Sr, off ſuch 
Water from the a Highways, and alſo to keep ſuch” Ditehes, toc. 
ſcoured, c. and the Surveyors, and their Workmen, are authoriſed to go 
upon the Lands, for the Purpoſes aforeſaid : Provided, That the (aid 
Surveyors make proper Trunks, Fc. Bridges, c. over ſuch Ditches, H. 
where the fame ſhall be neceſſary, for the convenient Enjoyment of the 
Lands, c. through which the fame ſhall be made, and keep the ſame in 


ands which are not Waſte or Common, for the Damages; io be ſettled 
and paid in ſuch Manner as the Damages for getting Materials in ſever] 


By ſe#. 15. That the Surveyors of the Highways ſhall make, ſuppon, 
and maintain, every public Cart way leading to any Market own, Twenty 
Feet wide at the leaſt ; and every public Horſeway or Driftway, Eight 
Feet wide at the leaſt, if the Ground between the Fences incloſing the 
ſame will admit thereof. ih Dy FT. oh 28 
By /e#. 16. That where it ſhall appear, upon the View of any Two or 
more of the faid Juſtices of the Peace, that the Ground or Soil of any 
Highway between the Fences thereof is not of ſufficient Breadrh, and may 
be conveniently widened and enlarged, or that the ſame cannot be conve- 
niently enlarged, and made commodious for Travellers, without diver: 
ing and turning the fame; ſuch Juſtices ſhall, within their reſpectine 
uriſdictions, order fuch Highways reſpectively to be widened and en- 
259 or diverted and turned, in ſuch Manner as they ſhall think fit, ſo 
that the faid Highways, when enlarged and diverted, ſhall not exceed 
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pull down any Houſe or Building, or to take away the Ground of any 


Perſon or Perſons, Bodies Politie or Corporate, who are ſeiſed or poſſeſ. 
ſed of, or intereſted in their own Right, or in 'Fruſt for any other Perſon 


reſpectiyely, fo to be enlarged, or through which ſuch Highway, fo to be 
diverted and turned, ſhall go, the ſaid Surveyor, under the Direction 
and with the Approbation 4 the ſaid Juſtices, ſhall make an Agreement 


neceſſary, according and in Proportion to their ſeveral and refpeRive lo- 
tereſſs therein, and alſo with any other Perſon, Oc. that may be ipjured 
for the Satisfaction to be made: And if the Surveyor, under the DireQion 
and with the Approbation of the Juſtices, cannot agree with the faid 
Perſon, Oc. or if he cannot be found, or ſhall refuſe to treat, or take 
Satisfaction offered; then the Juftices of the Peace, at any General Qua- 
ter Seſſions to be holden for the Limit, upon Certificate in Writing, ſ1yn- 
ed by the Juſtices making ſuch View, of their Proceedings, and upon Bi 
Proof of Fourteen Days Notice in Writing having been given by the Wi 


Oc. intereſted in ſuch Ground, or to his, her, or their Guardian, .. 
ſignifying an Intention to apply to ſuch Quarter Seſſions for the 7 
of taking ſuch Ground, ſhall impanel a Jury of Twelve diſintereſted Men 
out of the Perſons returned to ſerve as Jurymen at ſuch Quarter Seſſions; 
and the Jury ſhall, upon their Oaths, to the beſt of 3 
the Damages as they ſhall think reaſonable, not exeeeding Forty Ven 
Purchaſe for the clear yearly Value of the Ground, asg like wiſe ſoch ke 
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| compence à they ſhall think reaſonable; for the making of new Ditehes 
and Fences, and alſo Satisfaction to any Perſon, &c, that may be other- 
wiſe injured. And, upen Payment or Tender of the Money awarded and 
aſſeſſed to the Perſon, &c. intitled to receive the ſame, or leaving it in the 
| Hands of the Clerk of the Peace of ſach Limit, in caſe ſuch Perſon, Cc. 
cannot be found, or ſhall refuſe to accept the ſame, for the Uſe of the 
Owner of, or others intereſted, c. the Intereſt of the ſaid Perſon, Ir. 
ſhall be for ever diveſted out of them, and the ſaid Ground, after ſuch. 
Agreement or Verdict as aforeſaid, ſhall be eſteemed and taken to he a 
public Highway, ſaving nevertheleſs to the Owner, all Mines, Minerals, 
and Foſlils, lying under the fame, which can or may be got without break - 
| ing the 4 A of the ſaid Highway; and alſo all Timber and Wood 
growing upon ſuch Ground, to be fallen and taken by ſuch Owner within 
One Month after ſuch Order, or, in Default, te be fallen by the Surveyor, 
within the reſpective Months aforeſaid; and laid upon the Land adjoin- 
ing, for the Benefit of the Owner : And where there ſhall: not appear 
ſufficient Money in the Hands of the Surveyor, then the two Juſtices, 
| in caſe of Agreement, or the Court of Quarter Seffions, after ſuch Verdict 
as aforeſaid, ſhall order an equal Aſſeflment to be made, levied, and 
collected, upon all and every the Occupiers of Lands, Wc. ia the reſpec- 
tive Pariſhes, fc. where ſuch Highways ſhall he, and direct the Money 
to be paid to the Perſon, &c. ſo intereſted: And the Money thereby 
| raiſed ſhall be employed and accounted for, according to the Order and 
Direction of the faid Juſtices, or Court of Quarter Seſſions reſpectively, 
for and towards the purchaſing the Land, and for making. the Ditches 
and Fences, and alſe Satisfadtion for the Damages; and the Aſſeſſment, 
if not paid within Ten Days after Demand, ſhall, by Order of the Jaſti- 
ces, or Court of Quarter Seſſions reſpe&ively, be levied by the Surveyor » 
Provided that no ſuch Aſſeſſment to be made in any One Year ſhall exceed 
| the Rate of Sixpence in the Pound of the yearly Value of the Lands, Te- 
nements, Woods, Tithes, and Hereditaments, ſo aſſeſſed. | 
By /e2. 17. That when any ſuch new rtf ſhall be made, the old 
Highway ſhall be topped up, and the Land and Soil thereof ſhall be ſold 
the Surveyor, with the Approbation of the Juſtices, to ſome Perſon w 
Lands adjoin thereto, if willing to purchaſe, if not, to ſome other Perſon; 
for the full Value: But if ſuch old Road ſhall lead to any Lands, Houſe, or 
Place, which cannot, in the Opinion of ſuch Juſtices reſpectively, be accom- 
modated with aconvenient Way and Paſſagetrom ſvch new Highway, which 
they are hereby authoriſed to order and lay out, if they find it neceſſary ; 
then the old Highway fhall only be ſold ſubje& to the Right of Way and 
Paſſage to ſuch Lands. E9c. according to the ancient Uſage, and the 
Money ariſing from ſach Sale ſhall be applied towards the Purchaſe of 
the Land where ſuch new Highway ſball be made: And upon Payment 
or Tender of the Money, and upon a Certificate by the Two Juſtices, ot 
by the Chairman of the Court of Quarter Seſſions, in caſe the ſame ſhall 
be determined there, deſcribing the Lands ſo ſold, and. expreſſing the 
Sum fo agreed for, and directing to whom the ſame ſhall be paid 3 and 
upon the Purchaſer's taking a Receipt for ſuch Purchafe-money from the 
Perſon. intitled to receive the ſame, by an Indorſement on the Back of 
ſuch Certificate, the Soil of fuch old Highway ſhall become veiled in ſuch 
Purchaſer and bis Heirs ; but all Mines, Minerals, and Foſſils, lying 
under the ſame, ſhall continue to be the Property of the Perſon who 
would from Time to Time have been intitled to the ſame, if ſuch old 
Highway had cominued there. Bite N | "= 
By /e8. 18. That in cafe ſuch Jury ſhall give in and deliver a Ver- 
ict for more Monies, as a Recompence for the Right, Intereſt, or Pro- 
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pertys of any Perfon, Q. or for the making ſuch Fence, ur for ſuch 
Damage, than what ſhall have been offered by the Surveyor, before 
ſuch Application to the Court of Quarter Seſſions, then the Coſts and 
Expences attending the ſaid ſeveral Proceedings ſhall be borne and paid 
by the Surveyor out of the Monies in his Hands, or to be aſſeſſed and | 
levied by virtue and under the Powers of the Act; but if ſuch ſury ſhall 
ive a Verdict for no more, or for leſs Monies than ſhall have been of. 
Fred before ſuch Application ro the Court of 3 Seſſrons; then the 
Coſts and Expences ſhall be borne and paid by the Perſon, Ec. who ſhall 
have refuſed to accept the Recompence. VF 


By ,es. 19. That when it ſhall appear, upon the View of any Two or 
more of the Juſtices of the Peace, that any public Highway, not in the 
Situation herein · before deſcribed, or public Bridleway, or Foutway, may 
be diverted, ſo as to make the ſame nearer or more commodious to the 
Public, and the Owner or Owners of the Lands and Grounds through 
which ſuch new Highway, Bridleway, or Footway, is propoſed yg 5 
made, ſhall conſent thereto, by Writing under his or their Hand and Seal, 
or Hands and Seals, it ſhall be lawful, by Order of ſuch Juſtices, at ſome 
ſpecial Seſſions, to divert and turn, and to {top up ſuch Footway, and 
to divert, turn, and ſtop up, and incloſe, ſell, and diſpoſe of ſuch old 
Highway or Bridleway, and to purchaſe the Ground and Soil for ſuch new 
Highway, Bridleway, or Footway, by ſuch Ways and Means, and ſub. 
ject to ſuch Exceptions and Conditions, in all Reſpects, as herein before 
mentioned with regard to Highways to be widened or diverted ; and 
where any ſuch Highway, Bridleway, or Footway, herein laſt before 
deſcribed, ſhall be ſo ordered to be ſtopped up or incloſed, and ſuch new 
Highway, Bridleway, or Footway, ſet out and appropriated in lieu there- 
of, as aforeſaid, it ſhall and may be lawful for any Perſon or Perſons in- 
jured or aggrieved by any ſuch Wer or Proceeding, or by the Incloſure 
of any Road or Highway, by virtue of any Inquiſition taken upon any 
Writ of Ad quod damnum, to make his or their Complaint thereof, by 
Appeal to the Juſtices of the Peace, at the next General Quarter Seſſions, 
which ſhall be holden within the Limit where the ſame ſhall lie, after ſuch 


Order made or Proceeding had, as aforeſaid, upon giving Ten Days No- 


rice in Writing of ſuch Appeal to the Surveyor and Party intereſted in 
ſach Incloſure, if there ſha [be ſufficient 'Time for that Purpoſe ; if not, 
ſuch Appeal may be made upon the like Notice to the next ſubſequent 
varter Seſſions of the Peace; which Courts of Quarter Seſſions are 
hereby reſpectively authoriſed and impowered to hear and finally deter- 
mine ſuch Appeal; and if no ſuch Appeal be made, or, being made, 
ſuch Order and Proceedings ſhall be confirmed by the ſaid Court, the 
faid Incloſures may be made, and the ſaid Ways ed, andthe Pro- 
ceedings thereupon ſhall be binding and concluſive: to all Perſons: whom- 
ſoever; and the new Highway, Bridleway, or Footway, ſo to be appropri- 
ated and ſet out, ſhall be, and for ever after continue, a public Highway, 
Bridleway, or Footway, to all Intents and Purpoſes whatſoever ; but no 
Incloſures of ſuch old Highways or Bridleway, or Stoppage of ſuch Foot- 
way, ſhall be made, until fuch new Highways, Bridleway, or Footway, 
ſhall be completed, and put into good Condition and Repair, and ſo cer- 
tified by TW“. Juſtices * Peace, upon View thereof; which Certificate 
ſhall be returned to the Clerk of the Peace, and by him inrolled amongſt 
tte Records of the ſaid Court of Quarter Seſſions; but from and after 
ſuch Certificate ſuch old Highways, Bridleway, or Footway, ſhall and 
may be ſtopped up, and the Soil of ſuch old Highways or Bridleway 
fold, in the Manner, and ſubje& to the Refervations and Reſtrictions 
herein before mentioned with reſpe& to Highways to be enlarged or d- 
verted by virtue of this AQ: And where any way, Bridleway, oc 
3 5 : Footway: 


r 
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Footway, hath been diverted and turned 1e Twelve Months, either 


of the Ground on which they were made, or from other Cauſes and Mo- 
tives, if new Highways, Bridleways, or Footways, have been made in 
lieu chereof, nearer or more commodious to the Public, and the ſame 
have been acquieſced in, and no Suit or Proſecution hath been com- 
menced for the diverting or turning the ſame, every new Highway, 
Bridleway, or Footway, ſet out and uſed in the Place of that fo diverted. 


Footway, to all [ntents and Purpoſes whatſoever ; and all Perſons liable 
to the 3 of any ſuch old Highways, Bridleway, or Footway, ſo di- 
verted and turned, or to be diverted and turned, as aforeſaid, ſhall, in the 
ſame Manner, be and continue liable to the Repair of ſuch new Highways, 
| Bridleway, or Footway, except where any Agreement ſhall have been 
made relative to ſuch Repairs, between the Parties intereſted therein, 
which hath laid the Burthen thereof, or of any Part thereof, upon any other 
Perſon, in which Caſe the ſame ſhall be obſerved, Us | 
By ed. 20. That no common Land, lying between the Fences of any 
old Highway to be {topped up or incloſed by virtue of this Act, ſhall be 
incloſed ; and where the Land lying between the Fences of ſuch Highway, 
not being common Land, ſhall, 7 50 a Medium, exceed Thirty Feet in 
Breadth, and not extend to Fifty Feet in Breadth, the ſame ſhall not be 
ſtopped up or incloſed, until Satisfaction ſhall be made to the Owner of 
ſuch Land, for ſo much thereof as ſhall exceed the ſaid Breadth of Thirry 
Feet ; and if the Parties cannot agree in the Satisfaction ſo to be made, 
the ſame ſhall be adjuſted by the ſaid Juſtices, or the Jury, if a Jury ſhall 
be impanelled ; and if the Land between the Fences incloſing ſuch High- 
ways, not being common Land, ſhall exceed Fifty Feet in Breadth upon 
a Medium, or if the ſaid old Road, ſo to be diverted or turned, ſhall lie 
through the open Field or Ground belonging to any particular Perſon, 
Juch Perſon, and alſo the Perſon intitled to the Land between the Fences 
on the Side of ſuch Highway, - ſhall reſpectively hold and enjoy the Land 
and Soil of ſuch Old Highway, and pay to the Surveyor, for the Uſe of 
he Highways, ſo much Money as ſhall be agreed upon between the Par- 
ies; or, if they cannot agree, ſo much as ſhall be adjudged by the Juſ- 
ices, or Jury, if ſuch Jury ſhall be impanelled, as a Drelaid, to be ade- 
Juate to the Purchaſe, eſtimating ſuch Highway at Thirty Feet in 
vreadth, upon an Average. gy | . 1 
| By ſe. 21. That where any Footway ſhall be diverted by virtue of the 
et through the Land belonging to the ſame Perſon who owned the Land 
hrough which. ſuch old Footway lay, the ſame ſhall be adjudged and 
jeemedan Exchange only, and no Satisfaction or Compenſation ſhall be 
made, unleſs the Land to be uſed for ſuch new Footway ſhall be of greater 
ngth, and of greater Value, than the Land uſed for ſuch old Footway 
nd where the Footway ſhall not be turned through the Lands belonging 
d the ſame Perſon, the Damage occaſioned by ſuch old Footway to the 
ands through which. it lay, ifihe Parties intereſted ſhall not agree in ad- 
ſting the ſame, ſhall be adjudged by Iwo indifferent Perſons, the One 
l be named by the Owner, and the other by the Two Juſtices ; and if the 
erſons ſo to be nominated cannot agree therein, they ſhall chuſe ſome 
bird Perſon to adjudge the ſame, whoſe Determination ſhall be final ; 
d the Money at which ſuch Damages ſhall be aſſeſſed ſhall be applied in 
aaking Satisfadion to the Owner. OE | 
By /e#. 22. That if in any Pariſh, Fc. where any Highway ſhall be 
werted and turned by, virtue of the Act, it ſhall appear to the Juſtices, 
at there are other Highways within ſach Pariſh, 9: - beſides that fo to 
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| from Neceſſity, where the ſame have been deſtroyed by Floods, or Slips 


and turned, ſhall from henceforth be the public Highway, Bridleway, or 
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be diverted, which may, without Inconvenienee to the Pablic, be diverted 
imoſuch new. Highway, or into any other r or Highways within 
fack Pariſh, tc. and the Charge of repairing ſuch Highway or Highways 
may be thereby ſaved to ſuch Pariſh, c. it ſhall be lawful for ſuch 
Jaſlices to order ſuch Highway or Highways, which ſhall appear to them 
unneceſſary, to be topped up, and the Soil thereof ſold, in ſuch Manner, 
and ſubjett to ſuch Reſtridtions and fach Right of Appeal to the Party ag. 
N as before directed concerning High» ays, to be ſtopped up or it. 
By . 23. That every Surveyor ſhall give Information upon Oath to 
the Juſticeg, or any T wo of wore of them, of all ſuch Highways, and of al 
Bridges, Cauſeways, or Pavements, upon ſuch Highways, as are out of 

Repair, and ought to be repaired by any Perſon, Qc. - & reaſon of an 
Grant, Tenurꝰ, Limitation, or Appointment, of any Charitable Gift or 
otherwiſe howſoever; and the Juſtices ſhall limit a Time for repairing the 
fame, of which Notice ſhall be given by the ſaid Surveyor to the Occupic 
of the Lands or Tenements liable to the Burthen, or to ſuch other Perſons, 
De. as are chargeable z and if ſuch Repairs ſhall not be effectually made 
within the Time limited, the Juſtices ſhall preſent ſuch Highways, 
Bridges, Cauſeways, or Pavements, ſo out of Repair, together with the | 
Perſons, c. liable to repair the ſame, at the next General Quarter Seſ- 
ſions of the Peace for the Limit wherein ſuch Highway ſhall lie, and the 
Juſtices at ſuch Quarter Seſſions may, if they ſee raſt Cauſe, direct the 
Proſteution to be carried on at the general Expence of ſuch Limit, and to 
be paid out of the general Rates within the ſame 1 + 
: ſe. 24. That every Juſtice of Aſſize, Juſtices of the Counties Pi. 
latine of Chefter, Luncaſter, and Durham, and of the Great Seſſions in 
Hales, ſhall have Authority by this Statute, upon his or their en View, 
and every. Juſtice of the Peace, either upon his own View, or upon lo- 
| formation upon Oath to him given by any Sarveyor of the Highways, to 
make Preſemment at their reſpective Aſſiſes or Great Seſſions, or in the 
open General __ Seſſions, of ſuch reſpeRive Limit, of any Highway, 
Canſeway, or Bridge, not ſufficiently repaired and amended, or of ary 
other Default or Offence committed and done contrary to the Proviſion and 
Intent of the Statute ; and that all Defects in the Repair thereof ſhall be 
preſented in ſach Juriſdiction where the ſame do he, and not elſſe 
. where; and that no ſuch Preſentment, nor any Iadictment for any fac 
Default or Offence, ſhall be removed by Certiorari, or otherwiſe, out of i 
ſuch Juriſdiction, till ſuch Indidtment or Preſentment be traverſed, and ef 
Judgment thereupon given, except where the Duty or Obligation of repar- Meet 
ing the ſaid Highways, Cauſe ways, or Bridges, may come in Queſtion ; er 
and that every ſuch Preſentment ſhall be of the ſame Effect, as if preſents 
and found by the Oaths of Twelve Men; and that for every ſuch De. 
fault or Offence ſo preſented, the Juſtices of Aſhze, Counties Palr 
tine, and Great Seſſions, at their reſpective Courts, and the Juſtices of th? 
Peace, at their General Quarter Seſſions, ſhall have Authority to aff 
ſuch Fines as to them ſhall be thought meet: Saving to every Perſon tlit 
ſhall be affected his Jawful Traverſe, as well with reſpect to the Fact d 
Non-repair, as tothe Duty or Oblipation of repairing, as they might har? 
had upon any Indictment ; and the Juſtices of the Peace, at their Genen 
uarter Seſſions, or the major Part of them, may, if they ſee juſt Cauſe 
direct the Proſecutions upon ſuch Preſentments as ſhall be made at tf 
ar Seſhons, to be carried on at the general Expence of ſach Lim 

d to be paid out of the general Rates within tiie ſame. 2 

By ed. 10 Thar the Juſtices of the Peace, at any Special Seſſions t 
be held by Virtue of the AQ, may, by Writing under their Hands ut 
Seals, order thoſe Highways, (not being Turnpike Road, ) which in the! 
Opinion do molt want Repair within their Juriſdiction, to be firſt amen 
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in | ed, and at what Time, and in what Manner, the ſame ſhall beamende l; 
ſs according to which Order, if ſuch there be, all and fingular the refp:c- 
ch tire Surveyors of the Highways are required to proceed within their ;re- 


ſpective Liberties. 5 . ; RE 
By /e8. 26. For the better Convenience of Travellers, where ſeveral 
Highways meet, the Juſtices, at ſome Special Seſſions, ſhall iſſue their 
Preceept to the Surveyor of the Highways for ay Pariſh, c. where ſeve- 
ral Highways meet, and there is no proper or ſufficient Direction Poſt, 
or Stone, already ereRed, requiring him forthwith to canle to be erected, 
in the moſt convenient Place where ſuch Ways meet, a Stone or Poſt, 


= 
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of with. Inſcriptions thereon, in large legible Letters, painted each Side, 
any containing the Name or Names of the next Marker Town or Towns, or 
ot other conſiderable Place or Places, to which the ſaid Highways reſpeQive- 
the iy lead; and alfo at the ſeveral Approaches or Entrances to ſuch Parts of 
pier any Highways as are ſubject to deep or dangerous Floods, graduated 
"ns, Stones or Poſts, denoting the Depth of Water in the deepeſt Part of the 
ade RS fame, and likeways ſuch Direction Poſts or Stones, as the Juſtices ſhall 
% ndge to be neceſſary, for the guiding of Travellers in the beſt and ſafeſt 
the Trac through the Floods or Waters; and the Surveyor ſhall be reim- 
Sel · 8 2 burſed the Expences out of the Monies received purſuant to the Directi- 
| the ons of the Act; and in caſe any Surveyor ſhall, by the Space of Three 

the Months after ſuch Precept to him directed and delivered, negle& or re- 


fuſe to cauſe ſuch Stones or Poſts to be fixed, every ſuch Offender ſhall 
forfeit the Sum of Twenty Shilliags. 25 | | | | 

By ec. 27. For the better repairing, and keeping in Repair, the High- 
| ways, and providing Materials, it ſhall be lawful for every Surveyor to 
take and carry away ſo much of the Rubbiſh or Refuſe Stones, of. any 


n la Quarry or Quarrih lying and being within the Pariſh, Wc. (except ſuch 
37 to as ſhall have been got by the Surveyor of any Turnpike Road,) without 


the Licence of the Owner, as they ſhall judge neceſſary for the Amend- 
ment of the Highways, but not to dig vr get Stone in ſuch Quarry with» 


f af | out Leave of the Owner, and alſo that it ſhall be Jawful for every ſuch 
n and Surveyor, for the Uſe aforeſaid, in any waſte Land or common Ground, 
all be River, or Brook, within the Pariſh, c. or within any other Pariſh, Ye. 
elfe. wherein Gravel, Sand, Chalk, Stone, or other Materials, are reſpectively 
y ſuch 2 to be found, (in caſe ſufficient cannot be conveniently had within 
out of he Pariſh, c. where the ſame are to be employed, and ſufficient hall be 
1, and left for the Uſe of the Roads in ſuch other Pariſh, Ic. ) to ſearch for, dig, 
repair et, and carry away the fame, ſo thatthe Surveyor doth not thereby di- 
ſtion ert or interrupt the Courſe of ſuch River or Brook, or prejudice or da- 
ſented nage any Building, Highway, or Ford, nor dig or get the ſame out of 
h De n River or Brook within the Diſtance of One Hundred Feet above or 


eace for that Purpoſe, after having ſummoned ſuch Occupier to come be- 

re him, and heard his Reaſons, if he ſhall appear and give any, for re- 

ling his Conſent, | e ng 

\ in thei Wl By ſes 28. That nothing in this Act contained, relative to the gather- 

er getting of Stones, ſhall extend to any Qyantiry of Lands (being 
Vor. Ul. G prevate 


Par low any Bridge, nor within the like Diſtance of any Dam or Wear; 
of he nd likewiſe to gather Stones lying upon any Lands or Grounds within the 
o affch rin, He. where ſuch Highway all „for ſuch Service and Purpoſe, 
on thu ad to take ſo much of the Materials as by the Diſcretion of the Surveyor - 
Fad all be thought neceſſarv, without making any Satis faction for the ſaid 
ht hart 2 Materials; but Satisfaction ſhall be made for all Damages done to the 
Sener ode or Grounds of any Perſon, by carrying away the fame, in the Man- 
Cauſe ; ter directed for getting and carr A ur incloled Lands or 
e at . unds; but no ſuch Stones ſhall be gathered without the Conſent of 
\ Limit : e Occupier of ſuch Lands or Grounds, or a Licence from a Jullice of 


. 
* 
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private Property,) covered with Stones thrown up by the Sza, commonly 
and Bean On | e . 
By # 29: That it ſhall be lav ful for every ſuch Surveyor, for the Uſe 
aforelaid, to ſearch for, dig, and get Sand, Gravel, Chalk, Stone, ot 
other Materials, if ſufficient cannot conveniently be had within ſuch waſte 
Lands, common Grounds, Rivers, or Brooks, in and throughany of the 
ſeveralor incloſed Lands or Grounds of any Perſon or Perſons Whomſdeser, 
within the Pariſh, &c. where the fame ſhall be wanted, by Licence from 
Two Juſtices of the Peace, at a_ Special Seſſions, within any other Pariſh, 
Ac. adjoining or lying near tothe Highway for which ſuch Materials can- 
not be conveniently had in the Pariſh, He. where ſuch Highways lie, or in 
the waſte Lands, or common Grounds, Rivers, or Brooks, of ſuch adja- 
cent Pariſh, e. and that a ſufficient Quantity of Materials will:beleft for 
the Uſe of the Pariſh, c. where the ſame ſhall be, (fach Lands or 
Grounds not being a Garden, Yard, Avenue to a Houſe, Eawn, Park, 
Paddock, or inctfed Plantation, ) and to take and carry away ſo: much.of 
the Materials as by the Diſcretion of the Surveyor ſt [be thought neceſ. 
ſary; the Surveyor making ſuch Satisfaction for the Damage to be dane 
to ſuch Lands or Grounds, by getting and carrying away the-ſame, as. | 
ſhall be agreed upon between him and the Owner, Occupier, or other, 

| Perſon intereſted in ſuch Lands or Ground reſpectively, in the Preſence, 
and with the Approbation, of Two or more ſubſtantial Inhabitants of 
ſuch Pariſh, c. and in caſe they cannot agree, then ſuch Satisfaction and 
Recompence ſhall be ſettled and aſcertained by Order of One or more 
Juſtice or Juſtices, of the Peace of the Limit where ſuch Land or Ground 
thall lie: And in ſuch Places, where, from the want of other Materials, 
burnt Clay may be ſubſtituted io the Place thereof, it thall+be Jayful for 
the' Surveyor to dig Clay in ſuch Places as he is authoriſedto dig Chalk 
or Gravel, and to dry the ſame upon the Lands adjoining, and to burn 
the fame apon any Waſte Lands. or common Grounds, and: to carry ſuch 
Clay in ſuch Manner as other Materials are allowed to be carried by the 
Act, upon making . ſuch Satisfaction for the Damages. within-the-ſeyeral 
incloſed Lands or Grounds where ſuch Clay ſhalt be. placed or carried, as 
herein directed with regard to other. Materials; Provided, that when the 
Owner of any ſuch incſoſed Lands ſhall have Occaſion for any ſuch Mate- 
rials lying within the fame, for the Repair of any Highway, or other 
Roads or Ways upon his Eſtate, or which he ſhall be under Obligation 
to repair, and fliall' give Notice to ſuch Surveyor that he; apprehendi. 
there will not be ſufficient for 'thoſe Purpoſes, and alſo for che Uſe of 
the public Highways; then the Surveyor tral not be permitted to dig or 
take fuch Materials without the Conſent of ſuch Owner, or an Order of 
Two Juſtices of the Peace, after having ſummoned and heard the Owner 
or Occupier, or his Steward or Agent; which Juſtices are authoriſed to 
inquire into the Nature and Circomitances of the Cafe, and to permit ot 
reſtrain ſuch Power, in ſuch Manner, and under. ſuch Directiops, as tv, 
them ſhall ſeem jut. : Pane: 5 

By /e8. zo. Recidng that whereas in ſome Pariſhes, c. there may not 
de lufficient Materials for the Repair of the Highways within the ſame, 
nor within the waſte Lands, common Grounds, Rivers, or Brooks, of comn 
any other Pariſh, c. lying wirhin a convenient Diſtance from ſuch 
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Highway, by reaſon. whe#eof the Surveyor of ſuch Highway may be forced of an) 
to buy ſuch Materials, and to make Recompence and Satisfaction t0 remoy 
the Owner or Occupier of incloſed Lands, for Damage which may be other 
done by gettin N carrying thereof: And reciting that whereas no Pro- vembe 
viſion is made for ralfidy's Fido radi the Expences, and al'o By 


luch Expences as the Surveyors may incur, by erecting Guide . or 
: | * ; } | P * ol [44 
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ſo expended ;' and the fame ſhall be made and collected by ſuch Perſon 


of the Juſtices, for the Purpoſes aforeſaid; and ihe Aſſeſſment ſhall be 


et f * 
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. leried in ſuch Manner as after mentioned: Provided nevertheleſs, That 
$. no ſuch Aſfeſſment to be made for thoſe or any of thoſe Purpoſes, in any 

r One Year, ſhall exceed the Rate of Sixpence in the Pound, of the yearly 

5 Value of the Lands, 80 1 8 1 8 4 5 by | 5 X 
f ſe. 31. That if any Surveyor, or Perſon employed by him, ſhall, 
d rg of the ſearching for, digging, or getting any Gravel, Sand, 
e 


| Stones, Chalk, Clay, or other Materials for ren any Highways, 
verein ſuch Materials ſhall be found, he ſhall fotthwith cauſe the ſame 
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S pr - | In | 
vr to be ſufficiently fenced off, and ſuch Fence ſuppotred during ſuch Time 
Ik az rhe Pit or Hole ſhall continue open, apd ſhall, within Three Days at- 


ter ſuch Pit or Hole ſhall be mide, where no Gravel, Stones, or Materials, 
hall be found, cauſe rhe ſame to be forthwith filled up, levelled, and 


he covered with the Purf or Clod which was dug out; and where any ſuch. 
ral Materials ſhall be found; within fourteen Days after having dug up ſuf- 
a5 ficient Materials in ſuch Pit or Hole, cauſe the ſame to be filled up, ſlop- 
the ed'down, or fericed off, and ſo continued ;; and every Surveyor ſhall, 
ie within Twenty Days after he ſhall be appoigted to that Office, cauſe all 
get the Pits and Holes which thall then be open, and not likely to be further 
ion | uſeful, to be fllled up or ſloped down; and, if they are likely to be further 
ads uſeful, be ſhall ſecure the ſame by Poſts and Rails, or other Fences, to 


prevear Accidents; and, in caſe of Neglect, ſtiall forfeit the Sum of Ten 


or dhillings for every Default: And in cafe of Neglect for the Space of Six 
f Days after Notice from any Juſtice of the Peace, or from the Owner or 
ner Occupier, or any Perſon having Right of Common, and ſuch Neglect 
d 10 and Notice alt be proved upon Oath before One or more of the ſaid” 
of Juſtices of the Peace, he ſhall forfeit not exceeding Ten Pounds, nor leſs 
s to, than Forty Shillings, for every ſuch Neglect; to be determined and ad- 


judged by ſuch Juſtice or Juſtices, and to be laid out and applied in the 


not fencing off, filling up, or ſloping down, ſuch Pit or Hole, and toward 
me, the Repair of the Roads in the Pariſh, Sc. where the Offence ſhall be . 
, of committed. TE ; Ee, 

ſuch By /#. 32. That no Stone, Gravel, or Materials, to be dug forthe UG 
reed. of any other Pariſh, Ec than that wherein the ſame are found, ſhall be 
n t0 removed or carried from the Place where they ſhall be ſo dug, at any 
y be. other Time than between the Firſt Day of April aud che Firſt Day of Vo- 
Pro- vember, or in the Time of Hard Froſt in the Winter Seaſon. | A 
| allo By e. 33. That if any Perſon ſhall dig, or cauſe to be dug, Materials 


for the Highways, contrary to the Dired lon of the Act, whereby any 
bridge, Mill, Building, Dam, Highway, Ford, Mines, or Tin works, may 
| | + OR” h * hs 


er poſtr of Stories; and by making of repairidg fueh Trufks, Tupwels, 
Damages dene t Eands by the making of new Ditches or Drains, nor 
cb the Salary to be paid by ſuch Pariſh, Townſhip, or Place, 16 fuck 
| Surveyor, ac aforeſaid'; it is enaQted; That" upon Application by fuch | 
Surveyor to the Juſtices of the Peace, at their Special Seſſſons, and Oath 
made of che Sum or Sums of Money which he hath bona fide laid out and 
expeuded of which will be required for the Purpoſes aforeſaid; the ſaid 
iſtices, or 'any Two of more of them, ſhall, by Warrant under their 
Hands and Seals, cauſe an equal Aſſeſſment to be made, for the Purpoſes 
aforefaid, upon all Occupiers of Lands, Tenements, Woods, Tithes, 
and Hereditaments, within ſuch Pariſh, c. Where ſuch Money ſhall be 
and allowed in ſuch Manner, as the Juſtices by their Order at ſuch Sel: - 
ſioas, ſhall direct and appoint in that Behalf; and the Money thereby 
raiſed ſhall be employed and accounted for, 5 to the Direction 


make any Pit or Hole in any ſuck Lands or Grounds, Rivers or Brooks, - 
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be damaged or endangered ; every Offender ſhall forfeit, for every 


Offence, any Sum not exceeding Five Pounds, nor leſs tban Iwent | 


Shillings, at the Diſcretion of the Court or Juſtices before whom Can 
plaint thereof ſhall be made. „„ 
By /e8. 34. That the Surveyor, together with the Inhabitants and Oc. 
cupiers of Lands, Tenements, Woods, I ithes, and Hereditaments, within 
each Pariſh, Ec. ſhall, at proper Seaſons in every Year, uſe their Endes 
yours for the Repair of the Highways, and ſhall be chargeable thereunto, 
25 followeth; that is to ſay, Every Perſon rarer a Waggon, Can, 
Wain, Plough, or Tumbrel, and Three or more Horſes or Beaſts. of 
Draught uſed to draw the ſame, ſhall be deemed to keep a Team, 
Draught, or Plough, and be liable to perform Statute-duty with the ſame, 
in the Pariſh, Ic. where he reſides, and ſhall, Six Days in every Year, 
if fo many Days ſhall be found neceſſary, ) to be computed from Michael. 
mus to Michaelmas, ſend, on every Day, and at every Place; to be 


1 


inted by the Surveyor for amending the Highways in ſuch Pariſh, Ee. 


One Wain, Cart, or Carriage, furniſhed after the Cuſtom of the Country, 
with Oxen, Horſes, or other Cattle, and all other Neceſſaries fit to carry 
Things ſor that Purpoſe, and alſo Wo able Men with ſuch Wain, Can, 
or Carriage; which Duty ſo performed ſhall excuſe every ſuch Perſon 
from 'his Dory in ſuch Pariſh, tc. in reſpe& of all Lands, Tenements, 
Woods, Tithes, or Hereditaments, not exceeding the annual Value of 
"Fifty Pounds, which he ſhall occupy therein: And every. Perſon keeping 
ſuch Team, Draught, or Plough, and occupying in the ſame Pariſh, 9c. 
Lands, fc. of the yearly Value of iifty Pounds, over and beyond the 
Mid yearly Value of Fifty Pounds, in reſpect whereof, ſuch Team-duy 
ſhall be performed; and every ſuch Perſon occupying Lands, c. of the 
* wearly Value of Fifty Pounds, in any other Pariſh, Qc. beſides that where: 
in he reſides, and every other Perſon not keeping a Team, Draught, or 
Plough, Hat Ec pring Lands, Sc. of the yearly Value of Fifty Pounds, 
an any Pariſh, Sc. ſhall, in like Manner reſpectively, and for the ſame 
Number of Days, find and ſend One Wain, Cart, or Carriage, furniſhed 
with not leſs than Three Horſes, or Four Oxen and One Horſe, or Two 
Oxen and Two Horſes, and 1 wo able Men to each Wain, Cart, or 
Carriage; and, in like Manner, for every. Fifty Pounds per Aunum re- 
ſpeclirely which every ſuch Perſon mall further occupy, in any ſuch 
Periſh, Ce. ſuch Wains, Carts, or Carriages, to be employed by the 
Surveyor in the repairing and amending the wank within the Pariſh, 
Oc. where ſuch Lands, c. ſhall refpeQtively lie ;.,apd.every Perſon who 
ſhall not keep a Team, Draught, or Plough, hut ball accupy Lands 
Oc. under tbe yearly Value of Fifty Pounds, in the Pariſh, c. where he 
reſides, or in any other Fariſh, Fc. and every Perſon keeping a Leam, 
Draught, or Plough, and occupying Lands, c. under the Yearly. Value 
of Fifty Pounds, in any other Pariſh, c. than that wherein he reſides, 
ſhall reſpeclixely contribute to the Repair of the Highways, and pay t0 
the Surveyor of ſuch Pariſh, c. reſpectively, in lieu of tuch Duty, the 
Sums following; videlicet, For every T'wenty Shillings of the annual Value 
of ſuch Lands, fc. reſpectively, the Sum of One. Penny for every Day's 
Statute-duty which ſhall be required and called for by the Surveyor 
luch Pariſh, e. reſpectively, in every Year, not exceeding Six Days 
Duty in the Whole, as afbreſaid; and every ſuch Perſon reſpeQivey 
fall, in like AA the Sum of One Penny for every Twenty Shi 
lings of the annual Value of the Lands, c. which he ſhall occupy in any 
tuch Pariſh, Ec. reſpectively, above the annual Value of Fifty. Pounds 
and leſs than One Hundred Pounds, and ſo for every Twenty Shilli 
thai each progreflive and intermediate annual Value of Twenty Shilli 
of the Lands, Fc. which be ſhall fo occupy, thall fall thort of i 
5 I.zsxeres 
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Facreaſe of Fifty Pounds, in every Pariſh, r. where ſuch. Lands, 4. 
ſhall reſpectively lie, for every Day's Statute-duty ſo to be require d as 
aforeſaid ;” which ſeveral Sums ſhall: be conſidered as Compoſitions, and 
ſhall be paid to the Surveyor of the Pariſh, Cc. in which they are charged, 


8 o the Uſe of the Highways therein, at the Time ſuch Compoſitions are 
" nf wet the Rare the Act, or within Ten Be after; 
or, in Default of ſuch Payments, ſuch. Money ſhall: be levied by Diſtreſs _. 
„ and Sale: Provided that no Perſon keeping ſuch Team, Draught, or 
5 RS Plough, and performing Duty with the ſame, as aforeſaid, in the Pariſh, 
of . Ne. where lie reſides, and not occupying Lands, Oc. within the ſame, of 
„we yearly Value of Thirty Pounds, ſhall be obliged to ſend. more thay 
© cone Labourer with ſuch Peam, Draught, or Plough. | WE 
* By ed. 35. That every Perſon who ſhall not keep a Team, 8 | 
a FF Plough, but ſhall keep One or more Cart or Carts, and One or Two 
P HS Horſes or Beaſts of Draught only, uſed to draw in each of ſuch. Carts 
on upqn the Highways, ſhall be obliged to perform his Statute: duty for 
„ ce like Number of Days with ſuch Cart or Carts, and Horſe or Horſes, 
cor Beaſts of Draught, and One Labourer to attend each Cart, or to pay 
& x for the Lands, Fc. which he ſhail occupy, 3 to the Rate afore - 
40 4 ſaid, at the Option of the Surveyor; and every Perſon who ſhall keep a 
' cCoaſt, Poſt-chaiſe, Chair, or other Wheel-carriage, and not keepa Team, 
o Draught, or Plough, nor occupy Lands, c. of the annual Value of 
"> HS Fifty Pounds, in the Pariſh, Oe where he ſhall reſide, ſhall pay to the 
ci ; Surveyor One Shilling in re{pe& of every ſuch Day's Statute duty, for 
he every Horſe which he (hall draw in any ſach 8 or ſhall pay ac- 
ny Bs cording to the Value of the Lands, &c. which he ſhall occapy, according 
he bo the Rate aforeſaid, at the Option of the Surveyor ;. and alſo every 
Fer _ Mn inhabiting in any Pariſh, Oc. and being of the Age of Eighteen, 
and under the Age of Sixty Years, not chargeable in any of the Re- 
dy, = {pts aforeſaid for Lands, &c. of the yearly Value of Four Pounds 
me I or upwards, and not being bona file un Apprentice or menial Servant, 
cd vor having performed the ſaid Duty, or paid the Compoſition for the 
we 3 fame, in any other Pariſh, Hg. for thut Year, ſhall, by themſelves, or One 
0" RS fuficien Labourer for every of them, upon every of the ſaid Days on 
re. which they ſhall be called forth by the Surveyor, together with the other 
ich : Labourers, work and labour in the Amendment of the Highways, as 
the BE they ſhall be directed by ſuch! Surveyor ;; and if the Teams, Draughts, 
ſh, WS or loughs, or any of them, ſhall not be thought needful by the Surveyor, 
* os any of the ſaid Days, then every ſuch Perſon who ſhould have ſent any 


ſuch Team, c. according to the Directions aforeſaid, ſhall, according to 
the Notice to be given, as directed, ſend unto the Work, for every One 
ſo ſpared, Three able Men, there to labour or pay to the Surveyor the 


2 Sum of Four Shillings and Sixpence in lieu thereof; and all ſuch Perſons 
es, fall reſpectively have and bring with them ſuch Shovels, Spades, Picks, 
| 2 Mutocks, and other Tools and En{truments as are uſeful and proper for 
| . the Purpoſes, and all the Perſons and Carriages ſhall diligently perform 
ga the Work and Labour to which they ſhall be appointed by ſuch Surveyor 
1 for Eight Hours in every of the Days, within ſuch Pariſh, tc. or in get- 


ing and carrying Materials in and from any other Pariſh, Sc. to be em- 

: * 1 in che Repair of the Highways of the Pariſh, &c for which they 
hall be required to perform ſuch Duty and Labour as aforeſaid: And if 

any Perſon, ſending a Team, thall not ſend a ſufficient Eabourer beſides 

the Driver, (exceprt-as beſore mentioned ;) or if any ſuch Labourer, or 

Driver, or any other Labourer, or the Driver of any Cart, required by 

the Act to perſorm Statute - duty, ſhall refuſe to work and labour, during 

e Time mentioned, according to the Direction of the Surveyor z or if 

any Driver ſhall refuſe to carry proper and ſufficient Loads ; it ſhall be - 


lawful 
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lawful for fuch Surycyor to diſcharge every ſuch Teaw, Cart, e Labeur. 
er, and to recover from the owner of every ſuch Team or Cart the For. 

Feit e which every ſuch Perſon would bave incurred, in caſe no ſuch I 
1 eam, Ec. reſpectively had been ſent, . 


o 
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By /e8. 36. That it ſhall and may be lawful for the Surveyor, whas Bl 

the 2 — for Teams is of ſuch Sort that Two Horſes will be fuf. 

-  bcient for One Cart, or where a Stand-Cart with One Horſe ſhall be ne, 
ceſſary, to call upon any Perſon liable to ſend a Team, Draught, r 
Tai gp who keeps One are more Cart. or Carts, and Three or more 
Horles, to ſend ſuch Cart or Carts, Horſe or Horſes, to perform his Sta- 
ture duty, as the Surveyor ſhall find moſt convenient, ang fhall dired; 
and the Surveyor ſhall allow every ſuch Srand-Cart and One Horſe a 
_ Half a Team, and every Cart and Two Horſes as Two · thirds of a Team; 
and if a Waggon ſhall be found neceſhhry for any particular Buſineſs, the 
| Surveyor may require the Duty, or any Part, to be performed with ſuch 
Waggon, by any Perſon who keeps One: which Directions of the Sur. 
veyor ſhall be obſerved, or the Perſon liable to .perform ſuch Duty ſhall 
forfeit ſuch Sum as the Duty ſo required of him ſhall bear, in Proportion 
to the Forfeiture inflicted for every Neglect in performing Duty with : 
ff Phgh, +. oo oh is coed 7 hy, 

By /c8. 37. That gvery Surveyor ſhall, from Time to Time, give to, 
or Cauſe to be left at the Houſe, or uſual Place of Abode, of every Perſe 
liable to perform ſuch Duty or Labour, Four Days Notice at the leaſt of 
the Day, Hour, and Place, upon which each of the Day's Duty ſhall. be 
required to be performed; and every Perſon making Default in finding 
Me, ſending each Wain, Cart, or Carriage, furniſhed. as aforeſaid, and 
ſuch able Men with the ſame, as reguigeds or in performing the Duty a 
the Time and Place, and in the Manner directed, ſhall, for every ſuch 
Default or Neglect in ſending ſuch Wain, Cart, or Carriage, with ſuch 
Men as aforeſaid, forfeit the Sum of Ten Shillings; and x ed ery De- 
ſault in ſending every Cart with One Horſe aud One Man, Three Shil ivgs i. 
ard for not ſending every Cart with TWO Horſes and One Man, Five Shil- 
lings: And every Perſon or Perſons making Default in ſending any ſuch 
Labourer, and every Perſon making Default in performing ſuch Labour 
zt the Time and Place, and in the Manner directed, or in paying Com- 
pobition money ſhall, for every ſuch NegleQ, forfeit the Sum 91 One 
Shilling and Sixpence ; all which Forfeitures ſhall be applied for the Uſe } 
of the iphways within the Pariſh, Sc. where the ame ſhall ariſe ; and 
the Surveyor fhall fairly and equally demand and require ſuch Duty 20d 
Labour from every Perſon liable, according to the Directions of the Ad, 
without Favour or Partiality to any Perſon : And if in any Pariſh, (cit 
ſnali nut be neceſſary to call forth the whole Duty in any Year, it ſhall be 
abated in a juſt and equal Proportion amongtt all Perſons liable to the 
lame ; and the Surveyor ſhall, with all convenient Speed, after Default 
made in Performance of ſuch Duty or Labour, proceed for the Recover) 
of the Penalties or Forfeitutes, fo that the ſame may be recovered beſore 
8 up his Accounts. „„ phe 

y ſect. 38. T hat any Perſon liable to perform the Duty, hy ſending 

One or more Team or eams, Draught or Dravghs, Plough Ay rt 
with Men, Horſes, or Oxen, ſhall and. may compound tar the tame, ii 
he ſhall think fit, by paying to the Surveyor, at the J ime and in the Bn: 
Manner after mentioned, ſuch Sum as the Juſlices of the' Peace for ibe WW 
limit wherein ſuch Pariſh, &c. ſhall be, or the major Part at their {aid 
Special Seſſions, to be held in the firſt Week after Michacluus Quant" 
deſſions iD every Year, ſhall adjudge and declare to be reaſonabic, 50 
exceeding Six Shillings, nor leſs than Three Shillings, for each Leas, 


Draught, or Plough, for cach Day ;. and in Defavk of their aud 
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nd Jeclaring the ſame, the Sum of Four Shillings and Sixpence for 
kn of every ſuch Day's Duty for each Team, 8 I e 
and for every Cart and One Horſe or Beaſt of Draught, Twe Shillings; 
| and for every Cart with Two Horſes or Beaſts of Draught, Three Shil- 
lings, for and in lieu 6f every Day's Duty; and every Inhabitaat liable 
to perform ſuch Duty or Labour, and not chargeable in any other Reſpect, 
ſhall and may compound for the ſame, if he think fit, by paying to the 
Surveyor the Sum of Four-pence for and in lieu of every ſuch Day's Duty 
or Labour reſpectively, at the Time and in the Manner directed for 
Payment of Comp ſiti Dane „ 8 OR 
Hy ed. 39. That if it {hall appear to the Juſtices, at their Special Sef- 
ſions, to be held in the Week next after MMichaelmas Quarter Seſſions, 
that, from the Directions before given for the performing and compound - 
ing the Statute-duty, there will be Difficulty in procuring the neceſſary 
| Carriage, or a ſufficient Number of Labourers for the Repair of the High- 
ways, inany particular Pariſh, c. within their reſpective Limits, without 
paying high andextravagant Prices, it (hall be lawful for ſuch Juſtices 
co order and direct the J eam. duty, or fo much as they ſhall think fir, ro 
be performed in Kind, within every ſuch Pariſh, Sc. except in reſpect of 
_ ſuch Teams as belong to Perſons who do not occupy Lands, Et. of the 
annual Value of Thirty Pounds within the ſame ; and alſo to order the 
| Labourers, liable to perform or compound for Statute-duty, or ſuch Part 
of them as they ſhall think fit, to perform Six Days Labour upon ſuch 
Highways in Kind, in caſe fo mY Days Duty ſhall be required, upon 
being paid for ſuch Labour the uſual and cultomary Wages given to La- 
bourers-in ſuch Pariſh, &c. deducting thereout the Sum of Four-pence 
for each Day's Duty, being the Compoſition allowed for Labourers : 
Provided, that if Part gf fuch Teams or Labourers only are required, it 
ſhall be directed by the Order of the Juſtices in ſome given Proportion, as 
One Half, Third, or Foprth Part thereof; and the Surveyor ſhall, in that 
Caſe, ata public Veſtry EE ſuch Pariſh, £fc. put the Names of all the 
Perſons able to ſend ſuch Teams into One Hat or Box, and the Names 
of all the Perſons liable to perform ſuch Labour, into another Hat or 
Box, and ſome Inhabitant ſhall draw out ſuch Number from each as ſhal! 
be equal to the Proportion ordered by the Juſtices, and the Perſons ſo 
drawn ſhall perform ſuch Duty in Kind for that Year; and if any ſuch 
Order ſhall be made or continued in the ſubſequent Veat, the ſame Me- 
thod ſhall be obſerved, but the Names drawn in the preceding Year ſhall 
not be put into ſuch Hat or Box; and in every ſucceeding Year ſuch 
| Method and Regulation ſhall be obſerved by ſuch Surveyor, as to render 
the Duty ſo required to be pet formed in Kind as equal among(t the ſeve- 
ral Perſons liable thereto as may be: Which Order of the Juſtices, ſo far as 
the ſame ſhall be extended, ſhall ſuperſede the Pow:r or Liberty of com- 
pountlng, and ſhall be binding and eſſectual, and ſhall continue in Force 
until it ſhall be diſcharged or varied by the Juflices at ſome ſubſequent _ 
es Seſſions, to be held in the Week next after Michaelmas Quarter 
ons. | 
By /e8. 40. That if any Perſon who ſhall keep a Team, Draught, or 

Plough, and ſhall not occupy Lands, c. ro the Value of Thirty Pounds 
der Annum, in the Pariſh, c. where he hall reſide, hut ſhall in Part 
maintain his Horſes and Beaits of Draught uſed in ſuch Team upon or 
from Lands which he ſhall occupy in One or more adjacent Pat iſh or 
Pariſhes, it ſhall be lawful for the Juſtices, at ſome Special Seſſions, to 
muigate and reduce the Duty or Compoſition to ſuch Sum as they ſnall 
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think juſt and reaſonable. „„ | | 
| Bay ng 41. That the Surveyor of every Pariſh, c. ſhall, on ſome 
Sunday in November in every Year, cauſe Ten Days Notice at the leaſt to 
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HIGHWAYS 


be given in the Church or Chapel of ſuch Pariſh, & c. and if there be ng 
Chorch or Chapel, or no Service performed therein, then at the moſt public 


hace there and repeat the like Notice in ſuch Church, Chapel, or Place, 


on the next ſucceeding Sunday, of the Time and Place when and where 


Perſons permitted and inclined to compound, may ſignify to ſuch Surveyor 


their Intention, and every Perſon ſignifying the fame, who ſhall then, of 


within the Space of One Calendar Month afterwards, pay to ſuch Surveyor 


the Compoſition, ſhall be diſcharged from the Performance of ſuch Duty, 
which Compoſition-money ſhall be employed by the Surveyor for the 
Uſe of the Highways; and no Compoſition ſhall be permitted, unleſs 


the ſame ſhall be paid at the Day, or within the Time aforeſaid ; but in 
' Cafes where the Occupation of any Lands, Oc. ſhall be changed, or 50 


new Occppant or Inhabitant ſhall come to reſide in ſuch Pariſh, &c. 


ter the Time appointed for ſuch Compoſition, then the Perſon or Perſonz 


occupying ſuch Lands, Ec. or ſo reſiding in ſuch. Pariſh, Ec. ſhall be al- 
lowed to compound in Manner aforeſaid : Provided, he, ſhe, or they, 
ſhall pay the ſaid Compoſition money to the ſaid Surveyor within Fourteen 


Days after he, ſhe, or they, ſhall enter upon ſuch 1.ands, Cc. or ſhall 


come to ſeſide in ſuch Pariſh, Ef. and every Tenant or Occupier of any 
Lands, Cc who intends to quit the Poſſeſſion thereof within Six Calendar 


Months from the 1 ime fixed for making ſuch Compoſition, ſhall and may 


compound for Half the Duty, and the ſucceeding Tenant or Occupier 
ſhall and may, in that Caſe, compound or perform the Duty in Kind for 
the other Half; and if the Surveyor ſhall receive from any Perſon a 
Compoſition for more Duty than required from the ther lee and 
Occupiers within the ſame Pariſh, Ec. for the ſame Year, he ſhall repay 
ſuch extraordinary Compolition-money to ſuch Perſon ſo as to bring the 
Duty to an Fe amongſt all ſuch Inhabitants and Occupiers. 

By ſed. 42. That in every Pariſh, Qc. where any Perſon ſhall keep 2 
Draught or Plongh, and no Carriage, he ſhall pay to the Surveyor the 
Sum of One Shilling for every Horſe, or Pair of Oxen or neat Cattle, 
uſed in ſuch Draught or Plough, for every Day's Statute duty on the 
Day ſuch Duty is required io be performed, or pay according to the Rate 
aforeſaid for the Lands, Cc. which he ſhall occupy in ſuch Pariſh, &c, 
at the Option of rhe Suryeyor. „„ 
By /e. 43. In order to prevent as much as poſſible any Inconvenience 
to the 'erſons liable to perform Statute- duty, it ſhall be Jawful for the 
Inhabicants of every Pariſh, EF. at ſome Veſtry, or other public Meet- 
ing or Meetings, to be held purſuant to the Act, to appoint Three 
Months in every Year, withip which no Statute-duty ſhall be zerformed; 
videlicet, One Month in the Spring, to be called the Szed Month ; One 


. 


Month in the Summer, for the Hay Harveſt; and One other Month in 


the Summer, for the Corn Harveit : Provided, Notice in Writing be given 
pf the Times ſo appointed to the Surveyor. of ſuch Pariſh, &:. reſpec- 
tively, and alſo to the Surveyor of every Turnpike Road lying within the 


„ 


fame, within Three Days after every ſuch Meeting, and Fourteen Days at 


leaſt before the Beginning of each of ſuch Months. 
By ſe. 44 reciting that whereas, by ſeveral Acts of Parliament con- 
cerning Turnpike Roads, a certain Part ofthe Duty called Statute-duty, is 


or may be directed to be performed on ſach Roads, and it may happen 


in ſome Vlaces, that the ſeveral Perſons liable thereto may have com- 
pounded for the ſame ; it's enacted, That in, all ſoch Caſes, the Sur- 


yeyor of he Highways of the Pariſh, c. where ſuch Compoſition ſhall 


have been mage, fhall pay io the Treaſurer or Surveyor of ſuch Turn- 
pike Roads à certain Part of the Compoſition-money fo reeeived, to be 
proportioned according to. the Number of Days Duty which ſuch Perſon 
br Ferfons was or were liable 10 perform os fach Turgpike Road 3 which 
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| preſcribed, for the reimburſing the ſame ; which Rate ſo made, and con- 


HIGHWATYS 


| Maney ſhall be laid out and expended on ſuch Part of the ſaid Turn 


pike Road as lies within the Pariſh, c. from which it was received, and 
not elſewhere ; and if ſuch Surveyor neglect to pay, within Twenty Days 
after he ſhall have received .the ſame, upon Demand made by ſuch Trea- 


| farr or ehe the fame ſhall be lened upon the Goods and. Chanels 


of ſuch f toons Hel bog N 
By /e#. 45 That if upon Application of the Surreyor of the Highways 

for any Pariſh, Ce. to the Juſtices of the Peace for the Limit herein ſuch | 

Pariſh, &c. lieth, at their, General or Quarter Seſſions of the Peace, or at 


. Special Seffions for the Highways, the Juſtices ſhall be fully ſatisfied, 
| by Proof upon Oath, that the Duty directed to be performed, and the Mo- 


ney authoriſed to be colleQed and received, has been performed, applied, 


| and expended, according to the Directions of the AR, or ſhall be fully 


ſatisfied that the common AS Bridges, Cauſeways, Streets, or 
Pavements, belonging. to ſuch Pariſh, &c. are ſo far out of Order thar 
they cannot be ſufficiently amended and repaired, paved, cleanſed, and 


| ſupported, by the Means before preſcribed, (Notice being firſt given of 


ſuck intended Application at the Church or Chapel of ſuch Pariſh, Sc. 
on ſome Sunday preceding ſuch Quarter or Special Seſſions, or if the 


Place be extraparochial. Notice in Writing being firſt given of ſuch in- 
| readed Application to ſome of the principal Inhabitants reſiding in ſuch 


extraparochial Place, a Week at leaſt before ſuch General or Special 
Seſſions); then, an equal Aſſeſſment upon all and every the Occupier 
of Lands, Cc. within any ſuch Pariſh, ©c ſhall be made and collected 
by ſuch Perſon and Perſons, and allowed in ſuch Manner, as the Juf- 
rices, by their Order, at ſuch General or Special Seſſions, ſhall direct; 


and the Money raiſed ſhall be employed and accounted for, according to 
the Orders and Directions of the Jultices, for and towards the amending, 


repairing, paving, cleanſing, and ſupporting ſuch Highways, Cauſeways, 
Streets, Pavements, 'and Bridges. 28 


By ſed. 46. That the Aſſeſſment Jaſt before authoriſed, and the Af. 


ſeſſment before authoriſed, for buying Materials, making Satis faction for 


Damages, erecting Guide-poſts, and paying the Surveyor's Salary, ſhall 
not together, in any One Year, exceed the Rate of Nine-pence in the 
Pound of the yearly Value of the Lands, &c. ſo to be aflciſed, 

By tel. 47. That no Fine, Iſſue, Penalty, or Forfeiture, for not re- 
pairing the Highways, or not appearing to any Indictment or Preſent. 
ment for not repairing the ſame, ſhall be returned into the Court of Ex- 
chequer or other Court, but ſhall be levied by and paid into the 
Hands of ſuch Perſon or Perſons, reſiding in or near the Pariſn, c. 
where the Road ſhall lie, as the Court impoling ſuch Fines, Iſſues, Pe- 
naitics, or Forfeitures, ſhall order and direct, to be applied towards the 
Repair and Amendment of ſuch Highways; and the Perſon or Perſons 
ſo ordered to receive ſuch Fine ſhall receive, apply, and account for the 
ſame, according to the Direction of ſuch Court, or, in Default thereof, 
ſhall forfeit Double the Sum received ; and if any Fine, Iſſue, Penalty, 
or Forfeiture, to be impoſed on any ſuch Pariſh, Cc. for not repairing 
the Highways, or not appearing as aforeſaid, ſhall be levied on any One 
or more of the Inhabiranrs of ſuch Pariſh, Ec ſuch Inhabitant may make 
his Complaint to the Juſtices of the Peace, at their Special Seſſions; and 
the TE are authoriſed, by Wartant under their Hands and Seals,..to 

ea Rate ro be made, according to the Form and Manner laſt before 


firmed by any Two Juſtices, ſhall be collected and levied by the Surveyor 
ef the Highu ay of ſuch Pariſh, U&fc. ſo preſented or indifted, as afore - 
laid; and the S rveyor ſhall, within One Month next after the kg | 
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in which he ſhall 
Aſſiſtant, in reſpect of ſuch Pariſh, Qc. and to whom, and on what Oc. 


duced, take the ſame to ſuch Juſtice of the Peace for the Limit wherein 
Juſtice may allow ſuch Account, if he finds it juſt, or poſtpone it until 


and in caſe any Articles contained in ſuch Accounts ſhall not be ex- 


| likewiſe all Tools, Materials, Implements, and other Things, as afore- 
| faid, to the ſucceeding Surveyor for ſuch Pariſh, Ec. in cafe any new 


Surveyor ſhall neglect to N ſuch Book or Books, or to enter ſuch 


H I G HW AY 8. 
and confirming the Rate, collect, levy, | and pay unto ſuch Inhabitant the 6 


1 r of the Highways for every Pariſh, e 
By /e8. 48. That the Surv e Higbways for every Pariſh, &. 
Gal Cre and diligently collect the ſeveral Aﬀeſiments, Forfeitures, 
Penalties, Sums of Money, and Compoſitions, within the Year for which 
he is appointed. Surveyor, and .ſhall. keep One or more Book or Books, 

| Lily enter a juſt, true, and fair Account of all ſuch 
Money as ſhall have come to his Hands, or to the Hands of the faid 


caſton, paid or applied; and ſhall alſo enter in ſuch Book or Books a Liſt or 
Lifts al ſuch Sums of Money as ſhall then remain due and owing ; and 
the Surveyor ſhall alſo enter in the ſaid Book or Books an Account of all 
Tools, erials, Implements, and other Things provided, or to be pro- 
vided, by Order of the Tohabitants, at a Trp or other public Meeting 
for the repair of the ſaid Highways, at the public Expence of ſuch Pariſh, 
c. and ſhall produce ſuch Books, and the Aſſeſſments made within that 
Year, unto the Inhabitants of the Pariſh, c. to which they belong, at 
a Veſtry or other public Meeting to be held for that Purpoſe, within 
Fifteen Days before the ſaid Special Seſſions ſo to be held in the Week 
next after Michaelmas Quarter Seſſions, to the Intent that the Accounts, 
Aſſeſſments, and Liſts, may be inſpected by the Inhabitants : and every 
ſuch Surveyor ſhall, after the Books and Aſſeſſments ſhall have been pro- 


ſuch Pariſh, c. doth lie, and on ſuch Day, and at ſuch Hour, as ſhall 
be agreed upon at ſuch Meeting, ſome Day after the Meeting of the 
Inhabitants, and before ſuch laſt-mentioned Special Seſſions, and verify 
ſuch Account, or any Part thereof, upon Oath, if required; and ſuch 


ſoch Special Seffions, if he finds Cauſe for ſo doing, in which Caſe it 
may be ſettled and allowed at ſuch Special Seſſions, after the- Parts ob- 
jected to by ſuch Juſtice ſhall have been explained and verified by proper 
Evidence, to the Satisfaction of the Juſtices at ſuch Special 8 ons; 


plained and proved to the Satisfaction of ſuch Juſtices, they may dil- 
allow the ſame; and whenever the Accounts ſhall be fo ſettled and al- 
lowed, or diſallowed, all ſuch Books and Aſſeſſments ſhall be tranſmitted 
to the Churchwarden or Overſeer of the Poor for ſuch Pariſh, Ac. re- 
ſpectively, ar, if the Place be extraparochial, then to ſome principal In- 
habitant thereof, to be kept for the Uſe of ſuch Pariſh, c. and the 
Surveyor ſhall forthwith de 


iver a Duplicate of ſuch Book and Account, 
together with all Sums of Money as ſhall remain in his Hands, and 


Surveyor ſhall be appointed, or retain the ſame in his Hands, and ac- 
count for them in his next Account, if he ſhall be continued Surveyor ; 
and the ſucceeding Surveyor is authoriſed and required to recover, col- 
le and receive, all Sums of Money which ſhall be due and owing, as 
the preceding Surveyor could have recovered the ſame: And in cafe the 
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reſpective Accounts and Liſts therein, or to deliver the Book or Books, 
ad ſuch Duplicate thereof, and ſuch Aſſeſſments, Tools, Materials, Im- 
plements, and other Things, he ſhall, for every ſuch Offence, forfeit any 
Sum not exceeding Five Pounds, nor leſs than Forty Shillings, and in 
caſe he ſhall make Default in the paying or accounting for he Money 
ſo remaining in his Hands, within the Time, and according to the I). 
reclions aforeſaid, he ſhall forfeit double the Value of the Money which 
ſhall be adjudged by the Juſtices to be in his Hands; and in * 


& 


HIGHWAY 8. 


— . before foch reſpe8ive Accounts and Liſts ſhallbe 

— ar ſuch Monies, Books, Aſſeſſments, Tools, Materials, and 

laylemeots, Wall be ſo delivered and paid, the Execntors or Admini- 

Rrators of ſuch Surveyor thall male out, pay, and deliver the fame, in 

like Manner, and ander the like Penalty, as ſuch Surveyor is required | 

and made ſubject and able 26. 1 Sis | 
By eg. 49 C. That in every Paridh, Wc. where a ſufficient Quantity of I In the 


Stone, Gravel, Chalk, or other Materials, cannot be provided and carried en eg 


the Labouness and Teams * to perform Statute- duty within 
2 Pariſh, fc. che Surveyor ſhall contract for che getting e ee 5 
thereof, (in the Preſence of the Aﬀiſtant, if any ſuch ſhall be appointed), any Section, 
ata Meeting to be held for that Purpoſe, of which Ten Days Notice, numbered 
in Writing, mall be given, by fixing the fame upon the Door of the 49. but this 
Church or Chapel of ſuch Pariſh, &c. or, if there be no Church or Oo. 
Chapel, at the maſt publie Place there ; which Notice ſhall ſpecify the Fd alan 
Work to be done, and the Time and Place for letting thereof; and if 3 ** 
any Surveyor ſhall have any Part, Share, or Intereſ}, directly or indirectly, corgingly. 
io any ſuch Contract, or in any other Contract or Bargain for Work or Ma | 
terials to be made, done, or provided, upon, for, or on account of any of 
the Highways, Roads, 'Bridges, or other Works whatſoever, under his 
Care or Management, or ſhall, upon his own Account, directly or in- 
directly, let 40 hire any Team, or ſell or diſpoſe of any Timber, Stone, 
or other Materials, to be uſed or employed in making or repairing ſuck 
Roads, Bridges, or other Works, as aforeſaid, (unlefs a Licence, in Wi- 
ting, for the ſale of any ſuch Materiale, or to fet to hire any ſuch 
Team, be firſt obtained from ſome Juſtice of the Peace within that Li 
mit,) he ſhall forfeit, for every fach Offence, the Sum of Ten Pounds, 
and be for ever after incapable of being employed as a Surveyor with a 
| Salary, under the Authority of this AQ. | 
Be. 50. That if any Surveyor of the Highways, after his Accept- 
ance of the Office, ſhall neglect his Duty-in any Thing required of him 
by the Act, for which no particular Penalty is Ro he ſhall forfeit 
for every ſuch Offence, any Sum not exceeding Five Pounds, nor leſs 
than Ten Shillings, at the Diſcretion of the Jultice or Juſtices having 
Juriſdiction therein, | | 
By jet. 51; That where any Lands have been, or ſhall be given, for the 
Maintenance of Cauſeways, Pavements, Highways, and Bridges, all ſuch 
Perſons who are, or ſhall be enfeoffed or trufted with any ſuch Lands, 
ſhall let them to farm at the moſt improved yearly Value, without Fine: 
and that the Juftices of the Peace, in their open Seſhons, ſhall and may 
inquire, oy ſuch Ways and Means as they ſhall think fitting, into the Va- 
lue of ali ſuch Lands ſo given, or to be given, and order the Improve- 
ment and pa og of the Rents and Profits according to the Will and 
| DieQtion of the Donor, if they find that the Perſons ſo intruſted have been 
negligent or faulty in the Performance of their Truſt, (except ſuch Lands 
have been given for the Uſes aforeſaid to any College or Hall in either of 
the Univerſities of this Kingdom, which have Viſitors of their own). 
| By ed. 52. reciting that whereas in ſome Places it hath been and may 
be found neceſſaty, aad the Surveyors are required, to ſecure Horſe Cauſe- 
ways and Foot 'Cauſeways, by Polls, Blocks, or great Stones, fixed in the 
| Ground, or by Banks of Harth caſt up, or otherwiſe, from being broken 
up and ſpoiled with Waggons, Waigs, Carts, or Carriages; and foraſ- 
much as ſeveral rs. on Perſons do or may wilfully or wantonly'pulf 
up, cut down, and remove or damage the Poſts, Blocks, and great Stones, 
ſo fixed, and drive Carriages upon ſuch Banks and Canſeways, or againſt | 
the Sides, and alſo dig or caſt down the Banks, which are the Securities 
and Defence of the Cauſcways, whereby the Cauſeways or Banks are 


often 


LY 


; of the Wheels of the 


HBI GHW ANY 8 


often ruined and deflroyed x and ſuek eri. diſpoſech Perſons: do or may 


break, damage, or throw down the Stones, Bricks, or Wood, fixed upon 
the Parapets or Battlements of Bridges; and do or may pull. down, de. 
ſtroy, obliterate, or deface, any Mile Stone or. Poſt, Graduated or 
Direction Poſt or Stone erected or to be erected npon any Highway: 
For Prevention thereof, it is enacted, That every Perſon who ſhall be 
guilty of any ſuch Offence, ſhall, upon "Ip ant thereof made to any 
Juſtice of the Peace of the Limit where the ſame-ſhall be proved 0 be 


done, by the Oath-of any One credible Witneſs, or upon View of the 

© * uftice himſelf, forfeit for every of the faid Offences: any Sum not ex- 
©__ ceeding Five Pounds, nor:leſs than Len Shillings; and, in Default of 
Payment, ſhall be committed to the Houſe of Correction, there to be: 
_ whipped, and kept to hard Labour for any Time not exceeding One Ca- 


lendar Month, nor leſs than Seven. Days. 


By ſe. 53- That the Juſtices of the Peace of all Cities, Corporations, 
Boroughs, and other Places, are required to put in Execution every: Part 
of this Act within their reſpective Juriſdictions. | Th, 


By 8. 54. That nothing in this Act contained, ſhall impower any 
Juaſtice, for any City, Town Corporate, or Borough, to fix or allow any 


Salary to or for any ev jo to be appointed by any ſuch Juſtice, ex- 
cept ſuch Salary as ſhall be ſettled and agreed upon by Two Parts out of 


| Three of the/Perſons aſſembled in the Pariſh, &c. within ſuch. City, 


Town Corporate, or Borough. Ei TRE | 
By cc. 55. No Waggon, having the Sole or Bottom of the Fellies 
Breadth of Nine Inches, ſhall be drawn with 

more than Eight Horſes; no Cart, having the Sole or Bottom of the 
Fellies of the Wheels of the Breadth of Nine Inches, ſhall be drawn 
with more than Five Horſes; no Waggon, having the Sole or Bottom of 
the Fellies of the Wheels of the Breadth of Six Inches, and rolling on 
each Side a Surface of Nine Inches, ſhall be drawn with more than Seven 
Horſes ; no ſuch Waggon, rolling a Surface of Six Inches only, ſhall be 
drawn with more than Six Horſes ; no Cart, having the Sole or Bottom 
of the Fellies of the Wheels of the Breadth of Six Inches, ſhall be 
drawn with more than Four Horfes ; no Waggon, having the Sole or 


Bottom of the Fellies of the Wheels of leſs Breadth than Six Inches, ſhall 


be drawn with more than Five Horſes; and no Cart, having the Sole or 
Bottom of the Fellies of the Wheels of leſs Breadth than Six Inches, ſhall 
be drawn with more than Three Horſes upon ſuch Highways, under the 
following Pains, Penalties, and Forfeitures, wiz- That the Owner of ſuch 


Waggon or Cart reſpectively ſhall forfeit the Sum of Five Pounds, and 
the Driver not being the Owner, the Sum of Ten Shillings,. for every 
Horſe or Beaſt which ſhall be ſo drawing above the Number, to the ſole 


Uſe of the Informer: but Carriages moving upon Wheels or Rollers, 


of the Breadth of Sixteen Inches on each Side, with flat Surfaces; are 
allowed to be drawn with any Number of Horſes, or other Cattle. 


By /e@. 56. That no Profecution ſhall be eommenced before a Juſtice 


of Peace, by way of Information, for any Forſeiture incurred by the 
Owner or Driver of any e having a greater Number of I 
ree Days after the Offence, and no 


than allowed, unle% laid within 
Action ſhall be commenced for any ſach Offence, unleſs within One Ca- 


lendar Month after the Offence ; and that neither ſuch Information or 
Action ſhall be laid or commenced, unleſs Notice ſhall be given by the 
Informer io the Drives of every ſuch Carriage, on the Day upon which 


the Offence ſhall be committed, of an Intention to complain of ſuch Of- 


fence ; and i it ſhall 3 2 to the Juſtice before whom ſuch Complaint 

: ender lives ſo remote as to make it. inconve - 

nient io ſummon. him to appear before ſuch Juſtice, the Juſtice ** 
| | | "20 


ſball be made, that the 
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mils the Complaint, and leave the Informer co his Remedy by Action at 


Law. 


Byſe8. 57. That it ſhall be lawful forthe Juſtices, at their reſpeRive- 


l | (General Quarter Seffions of the Peace, to be held in the Week after 


Michaelmas, to licenſe, in ſuch Manner, and for ſuch Time, as they ſhall 
think fit, an Increaſe of the Number of Horſes to be drawn in Carnages 
up any ſteep Hill, or on any Road not Turnpike, within their reſpective 
Juriſdictions, over and above the Number before limited, if neceſſary; 


ö and, from Time to Time, at any Michaelmas Quarter Seſhons to revoke, 4 


alter, or vary the ſame.  —_ | 7 
By /e#.58.. That if it ſhall appear upon the Oaths of credible Witneſſes, 
to the Satisfaction of any Juſtice or Juſtices of the Peace, or of any Court 
of Juſtice authoriſed to enforee the Execution of the Act, that any Wag- 
gon, Cart, or Carriage, could not, by Reaſon of deep Snow or Ice, be 
drawn by the Number of Horſes or Beaſts of Draught allowed; then it 
ſhall be lawful, and they are required, to ſtop all Proceediags for- Re- 
covery of any Penalty or Forfeiture. The Regulations concerning the 
Number of Horſes, and Wheels of Carriages, not to extend to Carts, | 
Waggons, or other Carriages, employed'only in carrying any One Stone, 


Block of Marble, Cable Rope, or Piece of Metal, or Piece of Timber, or _ ; 


to ſuch Ammunition or Artillery as ſhall be for his Majeſty's Service; and 
that '1'wo Oxen or horned Cattle ſhall, for all the Purpoſes of the A, be 


| conſidered as One Horſe. © 


By /e#. 59. That the Owner of every Waggon, Wain, or Cart, and 
alſo of every Coach, Poſt Chaiſe, or other Carriage let to Hire, ſhall 
2 upon ſome conſpicuous Part of his Waggon, Fc. and upon the 

annels of the Doors of all ſuch Coaches, c. before uſed upon any pub- 
lic Highway, his Chriſtian and Sirname, and the Place of his Abode, 


in large legible Leiters, and eontinue the ſame thereupon ſo long as ſuch 


Waggon, c. or other Carriage, ſhall be uſed upon any ſuch Highway; 
and the Owner of every Common Stage Waggon or Cart, employed in 
Travelling Stages from Town to Town, ſhall, over and above his ot her 
Chriſtian and Sirname, paint on the Part, and in the Manner aforeſaid, 
the following Words, Common Stage Waggon or Cart, as the Caſe may be; 
and every Perſon uſing any ſuch Carriage upon any Highway, without 
the Names and Deſeriptions painted, or who ſhall paint any falſe or ſic- 
titious Name or Place of e, on ſuch Waggon, c. or other Carriage, 
ſhall forfeir, for every ſuch Offence, a Sum not exceeding Five Pounds, 
nor leſs than Twenty Shillings. p65 e ee Le bit 
By /e&. 60. That if the Driver of any Cart, Car, Dray, or Waggon, 
ſhall ride upon any ſuch Carriage in any Street or Highway, not having 
ſome other Perſon on Foot, or on Horſeback, to guide the ſame, (ſuch Car- 
riages as are conducted by ſome Perſon holding the Reins of the Horle or 
Horſes drawing the ſame excepted 3) or if the Driver of any 'Carciage 
whatſoever on any Part of any Street or Highway ſhall, by Negligence, 
or wilful Miſbehaviour, cauſe any Hurt or Damage to any — or Car-. 
riage paſſing or being upon lach Street or tiighway, or ſhall quit 
the Highway, and go on the other Side the Hedge or Fence incloling 
the ſame; or wilful y be at ſuch Diſtance from ſuch Carriage, whilſt it 
ſhall be paſſing upon ſuch Highway, that he cannot have the Direction 
and Government of the Horſes or Cattle drawing the fame, or ſhall, by 
Negligence or wilful Miſbehaviour, prevent, hinder, or interrupt the 
free Paſſage of any other Carriage, or of his Majeſty's Subjects, on che 
Highways ; or if the Driver of any empty or unloaded Waggon, Cart, 
or other Carriage, ſhall refuſeor neglect to turn aſide and make Way for 
any Coach, Chariot, Chaiſe, loaded Waggon. Cart, or other loaded 
: 9 . | Carriage 
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tion at for any- 


Curiage; or if any Perſon ſhall drive, or act as the Driver of, any fuch 
Coach, Poſt-Chaiſe, or other Carriage let for Hire, or Waggon, Wan, 
or Cart, not having the Oune s Name, as before required, painted chere- 
on, or ſhall refuſe to diſcover the true Chriſtian and Si mame of - the Owner 
of ſuch. reſpective Carriages; every ſuch Driver ſo offending, in any of 
the Caſes aforeſaid, and being convicted: of any ſuch Offence, eiter by 
his own Confeſſion, the View of a Jultice-.of Peace, or hy the Oath of 
One or more credible Wuneſs or Wimeſſes, before any Juſtice of the 
Peace of the Limit where ſuch Offence ſhall be committed, ſhall, for 
every ſuch Offence, forfeit any Sum not exceeding Ten Shillings; in caſe 
ſucks Driver ſhall not be the Owner of ſuch- Carriage; and in caſe che 
Offender be Owner of ſuch. Carriage, then any Sum not exceeding: 
Twenty Shillings : And in either of the- ſaid. Caſes: ſnall, in Default of 
Payment, be committed to the Houſe of Correction, for any, Time not 
exceeding One Month, unleſs the ſume ſhall- be ſooner paid; and every 


ſuch Driver, offending in either of the. Caſes, ee 
ee ſuclii Offence eom- 


Warrant, be apprehended by any Perſon who ſh | 
muted, and ſhall be immediately conveyed or delivered to a Conſtable 


1 This or other Peace Officer, in order to be: conveyed: before ſome juſtice of 


Clauſ does the Peace, to be dealt with according to Law.: And, if any ſuch Driver, 
not prevent in any of the Caſes aforeſaid, ſhall refuſe to-diſcover his · Name; ix ſhall be 
eee lawful for. the Juſtice before whom hie ſhall. be taken, or to whom any 
vb 3 ſuch Complaint ſhall be made, to commit him to the Hoaſe of Correction 

| Time not exceeding” Three Months, or to- proceed againſt him 
Law, for for the Penalty, by a-Defcription of his Perſon: and the Offence, and 


Damages. n Proceedings that he refuſed to diſeover his Name 7. 


By dt. 61. hat it ſhall be law ful for any Two or Hore juſtices · of 
the Peace within their reſpective Limits, from Time to Time, whenever 
they ſhall judge proper, to hold any Special. Seſſions, beſides that before di - 
rected, for executing the Purpoſes of the Ad; and to · adjourn the ſame 
from I ime to Time, as they ſhall think fic, - cauſing Notice to be given of 
the Time and Place of holding ſuch-Spevial Seſſions, and of the Adjourn- 
ments thereof, to the. ſeveral Juſtiees acting and reſiding, within ſuch Li- 
mits, by the High Conſtable, or other proper Officer within the ſame. 

By./e#. 62. That if any Perſon or r olls payable 
for paſſing over any public Bridge with Carriages or Cattle of any / Kind, 
ſhall keep any Victualhng-houſe, Alehouſe, or other Place of publie En- 


tertainment, or ſhall ſell, or permit to be ſold therein, any Wine, Beer, 


Ale, Cyder, Spirituous Liquors, or other Strong Liquors, by Retail, 
being lawfully convicted by the Oathof One or more credible. Witneis or 
Witneſſes, or by his own Confeſſion, before any Juſtice of- the Peace of 


the Limit wherein ſuch Offence ſhall be committed, ſhall, for every ſuch 


Oſfence, forfeit the Sum of Five Hounds | 1 
By /e4. 63. That if any Perſon ſhall incroach, by making any Hedge, 
Ditch, or other Fence, on any Highway, not being Turnpike Road, 
withinthe Diſtance of Fifteen Feet from the Middle or Centre thereof, 
or ſhall plough, harrow, or break up the Soil of any L. and or Ground, 
or, in ploughing or harrowing the adjacent Lands, ſball turn his Plough io 
or upon any Land or Ground within the Diſtanee of Fiſteen Feet from the 
Middle or Centre of any Highway, where the Breadth of ſuch Highway 
is formed and marked, or deſcribed with Certaimty, and- does not exceed 
in Breadth Thirty Feet, every Perſon ſo offending thall forfeit, for every 
ſuch Offence, Forty'Shillings, to ſuch Perſon · who-ſhall make information 
of the lame; and it ſhall be lawful for the Surveyor who hath the Care 
of any ſuch Road to cauſe ſuch Hedge, Diteb, or Fence to be taken 
down, or filled up, at the Expence of the Perſon to whom che ſame ſhall 
be long: And itſhall be lawful for any One or more Juſtice or Juſtices N 
the 
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Peace of the Limit where ſuch Offence ſhall be committed, upon. Proof 
oo to levy as well the Expences of taking down ſuch Hedges 
a3 aforeſaid, as the ſeyeral and reſpective Penalties impoſed, by. Diſtrels 

ate. Cs Sacra leet we ie det od 
* ed. 64, That it ſnall be lawfol for the Court, before. whom any 
Indictment or Preſentment ſhall be tried for ee FOOLING to 
award Colts to the Proſecutor, to be paid by the Perſan. ſo indicted or 
\reſented, if Defence frivolous ;. or Coſts to the Perſon indicted or pre- 


ented, to be paid by the Proſecutor, if Proſecution. vexatiousm. 
By. JG. 65. That if the Inhabitante of any Pariſh, Ge, ſhall agree, 
at a Veilry or public Meeting, to proſecute any Perſon. by Indictmend 
for not repairing any Highway within ſuch Pariſh,. &c. which they ap- 
prehend ſuch Perſon was obliged by Law to repair, or for committiag 
any Nuiſance upon any Highways, or ſhall agree at ſuch Veſtry Meeting 
to defend any Indictment or Preſentment preferred againſt any ſucks 
Pariſh, Ec. it ſhall. be lawful for the Surveyor to charge in his Account 
the reaſonable Expences, after the ſame ſhall have been agreed; to by 
ſuch Inhabitants, or allowed by a Juſtice ; ee eee ai 
by ſuch Pariſh, &c.. out of the Fines, Forfeitures, Compoſitions, Pay- 
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ments, and Aﬀeſiments — - 8 . 
1 By c2. 66. That in all Caſes where a Veſtry or public Meeting of 
3 the Inhabitants of aby Pariſh,, c. is authoriſed. or directed by the Act, 
5 there ſhall be public Notice given of the Day, Hour, and, Place of hold» 
sg the Meeting, at the Church or Chapel of ſuch Pariſh, &. on the 
_ 5::day next preceding, and alſo Notice thereof in Writing, ſpecifying:the 
bon poſe of ſuch Meeting, fixed at the ſame Time.upon:the Door of ſuch, 
—_ Church or Chapel, and.the ſame ſhall. not be held till Three Days at-lea(Þ 
_ 2fter ſuch Notice given; and if there be no Church or Chapel, the like: 
di. Voice of ſuch Meeting ſhall be given in Writing, and put up at the moi. 
ne. public Place therein, Three Days at leaſl befdne. uch Meeting. N31 
By. 67. That if any Perſon ſhall refuſe or neglect to pay the Sum 
no. eaſſeſſed upon him within Ten Days after Demand, the ſame! ſhall be- 


levied by the Surveyor, or * other Perſon authoxiſed by Warrant under 


the Hand and Seal of One juſtice, having, heine Diſtreſs and 


lle Sale of the Goods and Chattels of the Perſon rendering the Overplus to 
iP the Owner, I” Charges being firſt deducted. ; and, in Default of 
os ſuch Diſtreſs, it ſhall be lawful for any ſuch Juſtice.to commit the Perſon 
ger, o che common Gaol, there to remain until he ſhall have paid the Sum and. 
ail, de Colts and Charges. 25 „„ F 

or y /,. 68. That the Surveyor ſhall be deemed; in all Cafes, a com- 
x of petent Witneſs, in all Matters relative to the Execution of this Act, 
44 notwithſtanding his Salary may ariſe in Part from the Forfeitures aod; 


| Penales, 


Joe: By et. 69. That the Forms of Proceedings ſer forth and expreſſed ia 
3 the Schedule annexed to the Act, ſhall be uſed, upon all Occaſions, 
1 with ſuch Additions or Variations only as may be neceſſary to adapt them 
1 0 the particular Exigencies of the Caſe; and that no Objection ſhall be 
bio | made, or Advantage taken, for want of Form. tt | 
hs By /e4. 70. The Juſtices of the Peace ſhall, at every, Special Seſſions 
way to be held in the Week next after the Michae/mas General Quarter Seſhons 
nd of the Peace, deliver a printed Abſtract of the moſt material Parts of che 
yery Act to every Surveyor. 8 4 ale he E- 
eb By ect. 71. In caſe any Perſon ſhall reſiſt or make forcible, Oppoſition 
Cart! agunlt any Perſon employed in the due Execution of the Act, or make: 
aken any Reſcue of the Cattle or other Goods diſtrained; or if any Conſtable, 
(hall: Headborough, or Tithingman, ſhall refuſe or neglect to execute or obey! 
of any Warrant or Precept granted by any Jullice of the Peace ; every ſuch; 


Perſon 
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Perſon offending and being convicted by a Juſtice of the Peace, (hall, for 


every ſuch Offence, forfeit any Sum not exceeding Ten Pounds, nor leſs 


than Forty Shillings, at the Diſcretion of OT - to be paid to the 


Surveyor, to be laid out in the Repair of the Highways: Aud in caſe of 
Non-payment, or Security, be committed to the common Gaol er Houſe 
of Correction, there to remain for any Time not exceeding Three Months, 
unleſs the Forfeiture ſooner paid, © 


Bye 72 All Penalties and Forfeitures, and all Coſts and Charges 


{the Manner of levying and recovering of which is not otherwiſe particu- 


hrly directed, ) ſhall be levied by Diſtreſs and Sale of the Goods and Chat. 
tels of the Offender, or Perſon liable, by Warrant under the Hand and 


Seal of ſome Juſtice of the Peace for the Limit where ſuch Offence, Ne. 


glect, or Default, ſhall happen, or ſuch Order for Payment of ſuch Cols 


or Charges ſhall be made, rendering the Overplus of ſuch Diſtreſs (if any 


be) to the Party, after deducting the Charges; which Warrant ſuch 
Juſtice is required to grant, upon Conviclion of the Offender by Confeſſion, 
or upon the Oath of One or more credible Witneſs or Witneſſes, or upon 
Order made; and the Penalties and Forfeitures, when fo levied, ſhall be 
paid, the One Half to the Informer, and the other Half to the Surveyor, 


to be applied towards the Repair of the Highway, unleſs otherwiſe di. 


reed ; but in caſe the Syrveyor ſhall be the Informer, then the Whole 
ſhall be employed towards the Repair of ſuch Highway: And in caſe 
ſuch Diſtreſs cannot be found, and ſuch Penalties and Forfeitures, or the 
Coſts and Charges, ſhall not be forthwith paid, ir ſhall be lawful for ſuch 
Juſtice, and he is required, by Warrant under his Hand and Seal, to 
commit ſuch Offender, or Perfo 
Correction, for any Time not exceeding Three Months, unleſs the be- 
nalty, Forfeiture, Coſts, and Charges, ſhall reſpectively be ſooner paid; 
and if ſuch: Offender, or Perſon, ſhall live out of the Jarihidion of the 
Juſtice authoriſed to Sor ſuch Warrant, it ſhall be lawful for any juſ. 
tice of the Peace of the Limit wherein ſuch Perſon ſhall inhabit, and 
every ſuch Juſtice is required, upon Requeſt, and upon a true Copy of 
the Conviction, and of the Order for the Payment of ſuch Coſts and 
Charges, produced and proved by a credible Witneſs upon , Oath, by 
Warrant under his Hand and Seal, to cauſe the Penaly or Forſeituie 
mentioned in ſuch Conviction, and the Coſts and Charges mentioned in 
ſuch Order, or ſo much as ſhall not have been paid, to be levied by 
Diſtreſs and Sale; and if no ſufficient Diftreſs, to commit. „ 
By ſed. 73. I hat no Warrant of Diſtreſs, unleſs otherwiſe directed 
by the AR, ſhall be iſſued for levying any Penalty or Forfeiture, Cots 
or Charges, until Six Days after the Offender ſhall have been convicted, 
and an Order made and ſerved upon him for Payment. 1 
By ſed. 74. That every Proſecutor or Informer may, at his Election, ſue 
for and recover any Forfeiture or Penalty, which ſhall amount to the Sum of 
Forty Shillings or upwards, (the Manner of Recovery thereof not being 
particularly directed hy this Act) either in the Manner before directed. ot 
by Action at Law, to be 1 in any of His Majeſty's Courts of Record, 
thus, Where any Perſon ſhall be liable to any ſuch pecuniary Penalty, it 
ſhall be lawful to ſue for and recover the ſame by Action of Debt in 
which it ſhall be ſufficient to declare, that the Defendant is indebred to 
the Plaintiff in the Sum of | being forfeited by an 
Act, w in the Thirteenth Year of the Reign of His preſent Majeſly, 
intituled, An Ad to explain, amend, and reduce into One AB of Parliament, 
the Statutes now in being for the Amendment and 1 Arge, of the Public- 
Highways within that Part of Great Britain called En gland, and for other 
Purpoſes ; and the Plaintiff, if he recovers in any ſuch Action, ſhall hape 
Double Colts. | | N . 
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n, to the common Gaol or Houſe of 
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By fes. 55. That there ſhall not be more. chan One Retawery faroth | 
ſame Offence ; and that Ten Days Notice in e given to che 
Party offending, previous to the Commencement af ſuch. Actien and: | 
that the ſame be brought and commeuced within, One Calendar Motith - 
aſter the Offence for which ſuch- Action is brought ſhall have been cm 
mitted. ln ii t nne e 
By /g. 76. That no Conviction ſhall be had, unleſs upon Confeſſion 
al the Party accuſed, of upon the Oath of One or more eredible Wuneſs 
or Wirneſſes, or upon the View of a Juſtice of Peace, in the Caſes be- 
fore mentioned; and that any Inhabitant of any Pariſh, Cd. in which any 
Offence ſhall be committed, ſhall be deemed a competent Witneſss. 
By /s. 77. Any Juſtice of the Peace to. adminiſter an Oath to any Wi- 
neſs or Witneſſes, or other Perſon or Perſons. /- 
| By /d. 78: That where any Diſtreſs {hall be made, the Diſtreſs itſelf 
ſhall not be deemed unlawful, nor the Party a Treſpaſſet, on account of 
any Default or want of Form in any Proceedings- relating thereto, nor 
ſhall the Party diſtraining be deemed a Freſpaſſer ab initio, on account of 
any Irregularity which. ſhall be afterwards done by the Party diſ(tcainingy 
but the Perſon aggrieved by fuch Irregularity may recover full Satisfaction 
for the Special Damage, in an Action on the Caſmſeee. 
By oo 79. No Plaintiff ſhall recover in any Action for any Irregula- 
rity, Treſpaſs, or wrongful Proceedings, if Tender of ſufficient Amends 
ſhall be made, before fuch Action 1 ; afd in cafe no Tender, it 
mall be lawful for the Defendant, by Leave of the Court, at aby Time 
before Iſſue joined, to pay into Courr ſuch Sum of Money as he 2 
lee fits whereupon ſuch Proceedings or Orders, and Jadgment, ſhall be 
had, _ other Actions where the Defendam is allowed to pay Money _ 
to Court. 8 . N e FFF ' 
By ſeck. 80. That if any Perſon ſtrall think Himſelf aggrieved by an. 
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- uy Bas by any Juſtice, or other Perſon, in the Executiob of any” of 
4a be Powers given by the Act, and for which no particular Method of 
f Relief hath been already appointed, every ſuch Perſon may Appeal to the 


Juſtices of the Peace, at any General: Quarter Seſſions, + cauſing to be 
given, Notice in Writing, of his Intention to bring ſueh Appeal, and of 
be Marter thereof, to the Juſtice. or other Perſon againſt whom ſuch 
(complaint fhafl be made, within Six Days afrer the Cauſe of ſuch Com- 
bio aroſe, and within Four Days after ſuch Notice, entering into Re- 
Wc 02512ance before ſome Juſtice of the Peace, within: ſach Limit, with 
One ſufficient Surety,. conditioned to try ſuch Appeal at, and abide the 
Order of, and pay ſuch Coſts as ſhall be awarded by the Juſtices, at ſuch 
Varter Seſſion ; and every Juſtice of the Peace, and other Perſon having 


0 cetved Notice of ſuch Appeal, ſhall return all Proceedings whatfoever 
5 1d before them * e. touching the Matter of ſuch Appeal to tne 
1 ultices, at their General Quarter deſpons, on Pain of forfeiting Fire 
5 Pounds for every Neglect; and the Juſtices at ſuch Sefhon, upon due 
& Proof of ſuch Notice, and of tbe entering into ſuch Recognizance, ſhall 


er and finally determine the Cauſes and Matters of ſuch Agpeal- in as 
mary Way, and award ſuch Coſts to the Parties appealing or ap- 
| aled againſt, as they ſſi alf think: proper; to be levied and recovered: as 
= fore directed; and the Determination of ſuch Quarter Seſſion ſhall be 


8 1 pnal ; and that a0 Proceedings to be had or taken ſhall be quaſhed or 
y, dacated for want of Form, or removed: by Certiorari, or any other Writ 
i, =. Procels whatſoever, (except as before mentioned: ) Provided, no ſuch 
. ppeal hall be made againſt any Coaviction for any Penalty or For- 
„„ eur, unleſs the Perſon convicted ſhall, at the Time of ſuch Coovictiog. 
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pe preſent, if not, within Six Days after, give Notice of Intention to ap- 
+ and enter into Recognizance with ſufficient Sureties to pay ſuch 
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Penalty or Forfeiture, incaſe of Affirmance; and upon giving ſach $e. 
curity, the further Proceeding for ſuch Penalty, Wc. ſhall be fuſpended 
until al determine. %„%ĩ Dj FODIO UG DC UINIES ($3 
3. 81. If any Action or Suit ſhall be commenced againſt ; 
Perſon for any Thing done in purſuance of the Act; che fame ſhall be 
commenced or proſecuted within Three Calendar Months after the Pad 
committed; and ſhall be brought within the County where the Fact wa 
committed; and the Defendant may plead the General Hue, and give 
the AR, and the Special Matter, in Evidence: And if the fame ſhall 
appecr to have been ſo done, or if any ſuch Action ſhall be brought after 
the Time limited, or be laid in any other Place, then the Jury ſhall 
find for the Defendant; or if the Plaintiff ſhall become Nonfuit, or dif. 
continue his Action, after the Defendant ſhall have appeared, or if, upon 
Demurrer, Judgment ſhall be given againſt the Plaintiff, the Defendant 
ſhall recover Treble Celts. 1655 ee, ee e 
Several Acts are repealed; there is an Exception as to Briſfol, and x 


* 


Proviſion that the Act ſhall not extend to the Pariſh of Saint Mary 
Maifelon, otherwife Whitechapel, and Saint Jobn 1055 Mapping, in ibe 
County of Middleſex; and the Powers of Commiſhoners of Sewers art 
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[There is a Schedule containing the Forms of Proceedings, which, with a Te. 
dle, may be had with the Statute and the Turnpike AR, in a ſmall Pocket Volume, 
containing an Index.] : 8145 * 
Clergymcn are within the Statute, in reſpect of their ſpiritual Poſſeſſions, a 
much as any other Perſons in reſpect of any other Poſſeſſions; ſor the Words ar 
general, and there is no kind of Imitation, that any particular Perſons ſhall be ei 
empted more than others. Ha P. C. cap. 76. ſect. 15. p. 204. by Stat. 30 
Geo. 2. cap. 25. S. 23. Perſons ſerving for themſelves as private Men in the M. 
litia, ſhall during the Time of ſuch Service be exempted from perſonally doing 2 
Highway Duty, commonly called Statute Work. Notwithſtanding the Words d 
the Statute only extend to the Occupiers of Land, yet if the Owner neither occupy 
them, nor let them, but ſuffer them to lie freſh, he ſhall be charged as much as i 
he had occupied them; for there is no Reaſon that the Public ſhould ſuffer for hi 
Negligence. Hawk. P. C. cap. 76. ſe. 17. p. 204 e ge 
It is no Excuſe for the Inhabitants of a Pariſh, being indicted at common Lav, 
for not repairing the Highways, that they have done all that is required of then 
by Statute ; for ſince the Statute is wholly in the Affirmative, and made in Aid d 
the common Law, and to ſupply the Defects thereof, it ſhall not be conſtrucd u 
Abrogate any Proviſion thereby made for theſe es. Hawk. P. C. 204. 4 
that, at all Events, the Pariſh may be compelled to make their Ways good. 4 


; 22 4 : 
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The following is the Subſtance of the 19th Geo. 3. cap. 8 
. whereby the general Laws for repealing the Turnpike 
Roads are reduced into One Act. W 


Hs Statute enacts, byſe. 1. That it ſhall be lawful for all Truſtes BW wh 
I appointed by any Act of Parliament, for the Repair of any Tom Wn 
| pike Road within that Part of Great Britain called England, or any Fin 
or more of them, at ſome public Meeting, at any or as many Gate "Bi 
Gates, Bar or Bars, for the receiving of any Toll, or upon any Par" 
the Road within their reſpective Jurilditions) and at ſuch a Diſtance fro" 
any Turnpike-bar or Toll-gate as they reſpeQively ſhall think cequi*i 
and expedient, to. ere&t a Crane, Machine, or Engine, proper for - 
Weighing of Carts, Waggons, or Carriages, conveying of any 
 Merchandite whatever; and by Writing, ſigned by any Five or 1 
of them, to order any ſuch Carriage which ſhall paſs loaded chroof 
any fuch Gate or Bar, to be weighed, together with the Lad 


. to take, over and above the 'Folls ee ted, or to be granted, Twenty 
0 1 8 s for every Hundred Weight of One Hundred and Twelve Pounds 
do the Hundred, which every Waggonor Cartafier deſcribed, together with 
oy the Loading, ſhall weigh over and above the Weights after allowed to each 
be of them reſpectively ;+(that-is to ſay,) To every Waggon or Four: wheel 
+ RS Carriage, having the Fellies or Rollers of the Wheels of-the--Breadth 
2 of Sixteen Inches, Eight Tons in Summer, and Seven in Winter; to 
ive every Waggon or Wain, having the Axletrees thereof of ſuch different 
al Lenęths that the Diſtance from Wheel to Wheel of the nearer Pair of 
ter the ſaid Wheels be not more than Four Feet Two Iaches, to be meaſured 
all f at the Ground, and that the Diſtance from Wheel to Wheel of the other 
. Pair thereof be ſuch, that the fore and hind Wheels of ſuch Waggons and 
pon I Wains ſhall roll only One ſingle Surface or Path of Sixteen Inches wide 
an at the leaſt, on each Side of the ſaid Waggons or Wains, and having the 
$ Fellies thereof of the Breadth of Nine Inches from Side to Side at the 
3 ; Bottom or Sole thereof, Six Tons Ven Hundred in Summer, and. Six 
ar; RS Tons in Winter; to every Waggon or Four-wheel Carriage, having 
the WS the Sole or Bottom of the Fellies of the Wheels of the Breadth of Nine 
1 Inches, Six Tons in Summer, and Five Tons Ten Hundred in Winter; 


to every Cart, having the Fellies of the ſame Dimenſions, Three Tons in 
Sommer, and Iwo Tons Fifteen Hundred in Winter; to every Waggon, 
baving the Sole or Bottom of the Fellies of the Wheels of the Breadth of Six 


* | Inches, Four Tons Five Hundred in Summer, and Three Tons Fifteen - 
5 Hundred in Winter; and to every ſuch Waggon ſo conſtructed as to roll 
ws and actually rolling a Surface of Eleven Inches, by the Wheels thereof, 
s are Five Tons Ten Hundred in Summer, and Five Tons in Winter; to every 

e ei Cart having Fellies of the Wheels of the ſame Dimenſions, Two: Tons 

. 30. Twelve Hundred ia Summer, and Two Tons Seven Hundred in Winter, 

e M. to every Waggon, having the Sole or Bottom of the Fellies of the Wheels 

9 4 of leſs Breadth than Six Inches, Three Tons Ten Hundred in Summer, 
ccc and Three Tons in Winter; and to every Cart, having the Fellies of the 

b as i Wheels of the ſame Dimenſions, One Ton l'en Hundred in Summer, 
for hi and One Fon Seven Hundred in Winter; and that, for the ſeveral Pur- 
poles aforeſaid, it ſhall be deemed Summer from the Firſt Day of May to 
8 the Lhitty- firſt Day of O&ober, both Days incluſive, and Winter from the 
Aid d Ficſt Da of November to the Thirtieth Day of April, both Daysincluſive : 
0 Which ſaid additional Toll or Duty ſhall be levied and recovered upon 


any Perſon liable, or his Goods or Chattels, who ſhall, after Demand 
made, refuſe or neglect to pay the ſame, in ſuch Manner as any other 
| oll or Duty, payable at the fame Turnpike gate or Bar, is or ſhall be 
__— = ty La» to be levied and recovered ; and the Money arifing from ſuch ad- 
— MR di1onal Duty ſhall be applied to the Repair of the Turapike Road where 
we ſame ſhall be colleged. — NT ; a 
By /eF. 2. That the Keeper of every ſuch Toll gate or Bar, where any 
ſuch Weighing Engine ſhall be erected, or any other Perſon appointed by 
the Truſtees, or any Five or more of them, to the Care of ſuch Weighing 
Engine, - ſhall weigh all ſuch Waggons and Carts liable to be weighed, 
which ſhall * —— through ſuch Gates or Bars reſpectively, and 
= which he ſhall have Reaſon to believe carry greater Weights than are al- 
Tom lowed to paſs without paying the additional L oll: And if any Gate- 
eeper, or Perſon fo inted, ſhall permit any ſuch Waggon or Cart to 
Gate 4 BR pals through any ſuch Toll-gare with greater Weights than are allowed, 
Part a without weighing, and receiving ſuch additional Tolls, he ſhall, for every 


ice frot ſuch Offence, forfeit Five Pounds. ; 

equi By /e. 3. It ſhall be lawful for any Truſtee, Creditor, Clerk, Trea- 
r for dle furer, or Surveyor, of ſuch Turnpike Road, if he ſhall ſuſpect any ſuch 
. Connivance or Neglect, to cauſe any Carriage, liable to be weighed, 
or mat 1855 Bo 2 which 


3 


YGHWAY 


which ſtall have paſſed throvgh any Tol. ate Where fuch Weighiny 

Engine mall be erected, and ſhalf not have Ed abi bree Hundred 
- Fards beyond, to return to ſuch Weighing: Engine, pope" mane, ps 
with the Heading) which paſſed through ſacl "Gare, is te Pei of 


ſuch Truffee, Oreditor, Clerk, Treafurer, or Surveyor, upon requiring the 

| Driver thereof to Drive ſueh Carriage back, and upon paying or tendering 

to bim worn Shilling for fo Going 3 _ One hog * * 
to the Perſon paying the ſame, if upon weighing: ſuch Carriage ane 
Loading, the ſame ſhall be found dort the Weeks ST . 


-  By:/e8. 4. The Surveyors ſhall make convenient Places for turning ſuch 
Carriages upon every ſuch Turnpike Road, where fuch Weighing- Engine 
ſhalt be ereted, within Three Hundred Vards of ſach Toll gate, on each 
Side thereof, if the Ground will admit of the fame z and there tha bea 
Liſt of the Names of all the Truſtees and Creditors, and alſo of the Clerk, 
1 reaſurer, and Surveyor, of ſuch Turnpike: Road, put up in the Houſe 

or Building where ſach Weighing Engine ſhall be placed,” to be inſpefted 
by the Owner or Driver of every ſuch Carriage; and if the” Driver of any 

fach Carriage, being fo an n to returi with his Carriage to ſuck 
Weighing Eogine, ſhall negle& or refuſe ſo to de, he thall forfeit Forty 

Shillings; 41 it ſhall be lawful for any Peace Officer, or other Perſon, 

being then preſent, upon ſuch Neglect or Refuſal, to drive and take ſuch 


FT”, * n 


N 8 ory, 


n 


1 


Carriage back to ſuch Weighing Engine; in order to be weighed. * 
By /e8. 5. All and every A& of Harliament, made for repairing and 
amending 'Vurnpike Roads, the Truſtees whereof ſhall, within I welve 
Calendar Months after the Commencement” of this A&, haye cauſed to 
be erected and uſed thereupon ſuch 1 Engine purſuant to the 
Direction and true Intent and Meaning of this Ac, ſhall be continued, 
and be in full-Force for Five Years, to be computed from the ſeveral Ends 
and Expirations of alland every ſuch Act, and fubje& to all the Toll 
and Dutics, Penalties, Forfeitures, Remedies, Powers, Authorities, 
Claufes, Rules, Pirections, Payments, and Previſions reſpectively made, 
and enacted by any of the ſaid Acts of Parliament, how or heretofore 


Ro 


made for repairing and amending Turnpike Roads. 


By ſe. 6. The Regulations of Weight herein-before mentioned ſhall 
not extend, to any Waggons, Carts, or other Carriages, employed only 
in Huſbandry, or carrying only Manure for Land, Stab, Fodder, 
or Corn unthraſhed ; and that where Lime or other Manore is or ſhall 
by any particular Turnpike Act, be permiited to paſs through any Turm- 

ike-gate Poll free, or upon paying leſs Tol! thin is required to be paid 

r other Goods, it ſhall be liable to be weighed at all the Weighing 


DP 


, ee. oo. 7... 


Engines upon ſvch Turnpike Road, together with the Carriages in which ſy 
ſuch Lime or Manure thall be conveyed, and ſhall pay ſuch additional Tall af 
for Overweight, TIO 5 8 
Buy ed. 5. It ſhall be law ful for the Juſtices ofthePeace, within the Limits p 
of every County, Riding, Diviſion, Hundred, or Precin@, at any Gene- | 
ra} Quarter Seſſions of the Peace, upon Complaint made to them by any 2 
Joſtice of the Peace, or by any T'wo Creditors, or any Two Truflees of " 
any Turnpike Road within the ſaid Limits of which they are Creditor, * 
or 'Fruſtees, that ſuch Turnpike Road is much damaged by exceſfre * 
Weights, and that no Weighing Engine hath been erected or ordered up 
dy the Truſtees to ſummon the Clerk, Surveyor, and Freaſurer, of ſuch San 
I urnpike Road, to appear before the Juſtices, at their then next Gene- 85 
ral Quarter Seſhons, to ſhew Cauſe why a Weighing Engine or Engines 90 
thould not be erected at or near ſuch Gate or Gates, upon ſuch Tornpike T 
Roads; and if ſome or One of them, ſhall not appear; or, appearing, hl 
not ſhew ſufficient Cauſe againſt the ſame, it ſhall be lawful for the Jo - 
uces, if they think fit, at ſuch Quartes Seſſions, to order One or mort ry 


Weighing 
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HIGCHWAY 8 
vor Enjgints to-be-erafted apod ſach Turnpike Road, at 


K. Plates us they ſhall thinkpraper 3 4 Copy of which Order 
frail Be Forth with delivertd:to the Clerk of ſuth Turhpike Road; and the 


Truſtets are 1 at tir next Meetmg, to be held after their Clerk 


ſnhall have been with ſuch Copy of the Order, as àforeſaid, to con- 
tract with ſome proper Perſon for the making and eredting thereof with all 


edavetieni Speedy and the Treaſarer of ſoch Turnpike Road to pay the 


% 


Hands from the Tolls. Bo ind te 1 125 
By . 8. When Two or more Turnpike Roads meet at or near the 
fame Place, it ſhalt be Ia ful for the Truſtees of ſuch Turnpike Roads; | 
n fome convenient Place to erect a Weighing En: 
accommòdate all ſuch Turnpike Roads; and, by 


Expences out of the honey which ſhall then be or next come into his 


% 
89 .* 


upon, which | urnpi a 
greEmetit; to proportion; the Experices, and likewiſe the Money ariſing 


from Forfeitures amongſt all fueh Turnpike Roads. 


By „e. . i ſhall not be lav ful for the Trafters of any Turnpike Road, 
their Leſſee br Leſſees, to make Compoſition for Tolls, for or in reſpect 


of any Waggon, Wain, Cart, or Carriage; or Horſes or . Beaſts, of 


Draught, drawing the fame, unleſs ſuch Waggons, Wains, Carts, and 
Carriages; have the Fellies of the Wheels thereof of the Breadth or Gauge 


of Six Inches or more. 


By 48. 16. If any Perfor ſhall omlbad any Goods, Wares. or Mercham. 
difes, from any Cart, Waggon or other Carriage, (except ſuch Carriages 


as are before excepted ), at, or before rhe ſame ſhall come to any Turn. 
| pike Gate or Weighing Engine, or ſhall load or lay upon ſuch Carriage, 
| (except as aforeſaid); after the ſame ſhall have paſſed any ſpch urnpike of 
| Weighing Engine, any Goods, Wares, or Merchandiſes, taken or un- 
loaden from any Horſe, Cart; or other Carriages, belonging to or hired, 
or borrowed by the fame Waggoner or Carrier, in order to avoid ths 


Payment of the faid reſpective Duties of Iwenty Shillings' per Hum 
dred z or if any Perſom ſalt for unload, im order to earry conſiderable 


Quantities of Goods through an“ Furnpike-gate, in One and the 


ſame Day, and thereby pay leſs Tolſ at ſuch Turnpike - gate than would 


| have been paid if ſuch Goods, Wares, or Merchandiſes, had net beet ſo 


unloaden; each and every Perfori ſo offending, in any of the Caſes afor&- 

laid, and being thereof lawfully convicted before One or more ſuſtice for 
the Limit where the Offence ſhal} be committed, upon the Oath of One 
or more credible Witneſs,” ſhall farfeit and pay Five Pounds; to be le- 
vied upon the Goods and Chattels of the Owner of ſuch Cart, Waggon, 
or other Carriage; and each and every Driver, not being the Owner of 
ſuch Waggon or Carriage, ſo offending, and being thereof convicted, #s 
aforeſaid, alive committed to the Houle of Correction for the Space of 

ne Month. | EO ar 

By /c8. 11. If the Owner of any Waggon, Cart, or Carriage, or other 
Perſon, being the Driver, travelling on any Turnpike Road, where any 
Toll-gate or Weighing Engine is erected, ſhall drive or turn out of the 
ame into any other Road, in order to avoid being werghed, or to avoid 
paying of Foll, and ſhall aſterwards proceed with ſuch Carriage into and 
on the ſame Turnpike Road, on Conviction before One or mote Juftice, 
upon the Qath of One or more credible Witneſs, ſhall forfeit, if Owner, 
any Sum not exceeqigg Five Pounds, nor lefs than Twenty Shillings'z 
and if Driver, and Wit Owner, any Sum not exceeding Fifty Shillings, 
nor leſs than Ten Shilliogs; for every Offene. 

By ed. 12, No Carriage, liable to be weighed, ſhall paſs along any 
Turnpike Road, being above Twenty Miles from the Cities of London or 
W:fiminſtef, unleſs ſo conſtructed, that no Fair of ſuch Wheels wider 
than Four Feet Sin Inches from Inſide to Inſide, (except Wheels ere ; 
the Soles of the Fellies of the Breadth of Nine Inches, which ſhall be ſo 


con- 
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tonſtructed as to roll a Surface of Sixteen Inches and that the wide 
Pair of ſuch Wheels ſhall not be more than Five Feet Eight Inches from 
Inſide to lnſide, to be meaſured on the Ground, ) and that the Diſtance 
from the Centre of the Fore Wheel to the Centre of the Hind Wheel of 
any Waggon or Four-wheeled Carriage, not being uſed for the Carriage 
of Timber only, but not above Nine Feet, to be meaſured from the Centre 
of the Axletrees at the Ends, on Pain of the Owner forfeiting Five Pound 
for every Offellce: And the Surveyor, or Gate-keeper, is required to 
meaſure every ſuch Waggon, &c. _ „„ its Hat obnct 
Byrds. 13. No Waggon, Wain, or other Four-wheeled Carriage, 
having the Sole or Bottom of the Fellies of the Wheels of the Breadth or 
Gauge of Nine inches, ſhall paſs on any Turnpike Road with more than 
Eight Horſes ; nor any Cart or other Two-wheeled Carriage, having 
Wheels of the Breadth aforeſaid, ſhall: paſs upon any Turnpike: Road, 
with more than Five Horſes; and that the Horſes in ſuch reſpective Ca- 
kiages ſhalldraw in Pairs, (except an odd Horſe in any Team, and except 
where the Number of Horſes ſhall not exceed Four); and no Waggon, 
Wain, or other Four- wheeled Carriage, having the Sole or Bottom of the 
Fellies of the Wheels of the Breadth of Six Inches, ſhall. paſs on any 
Turnpike Road with more than Six Horſes ; no Cart, or, other Two. 
wheeled Carriage, having Wheels of the Breadth laſt mentioned, ſhall be 
. drawn on any Turnpike Road with more than Four Horſes ;' no-Way- 
gan, Waiu, or other Four-Wheeled Carriage, having the Fellies of the 
Wheels of Jeſs Breadth than Six Inches, ſhall paſs, on any Turnpike 
Road with more than Four Horſes, ;. and no Cart or other Two : Wheeled 
Carriage, having the Fellies of the Wheels of leſs Breadth than Six Inches, 
mall paſs or be drawn on any Turnpike Road- with more than Three 
Horſes ; and the Owner-ſhall forfeit. Five Pounds; and the Driver, not 
being the Owner, Twenty Shillings, for every Offence, to any Perſon 
who ſhall ſuc for the ame . ĩ i ! 
By ſect. 14., All Carriages moving upon Rollers of the Breadth of 
„Sixteen Inches on each Side, with flat Surfaces, are allowed to be drawn 
with any Number of Horſes, or other Cattle. . 
* By ect. 15, No Proſecution ſhall be commenced. before a Juſtice of 
Peace, by way of Information, for any Forfeiture incurred by the Owner 
o Driver of any Carriage having a greater Number of Horſes therein 
than are allowed by this Act, unleſs laid within Three Days after the Of- 
tence committed; and no Action, unleſs within One Calendar Month, 
and neither, unfeſs Noticę ſhall be given by the Informer to the Driver, 
on the Day the Offence of an Intention to complain; and if the Offender 
lives ſo remote as to make it inconvenient to ſummon him to appear before 
ſueh Juſtice, he may diſmiſs the Complaiat, and leave the * to 
his Remedy by Action. | „%%% Ev” 
By /e&;'16. It ſhall be lawful for an Waggon, Wain, Cart, or Car 
riage, to be drawn with any Number of Horſes upon any Turnpike Road 
where a Weighing Engine ſhall be ere ed, provided ſuch Carriage hl! 
tbe weighed : And in order that the Owner or Driver of every ſuch Car 
riage eee with proper Evidenee of the Facts, if any Proe. 
eution ſhall be commenced for. uſing a greater Number of Horſes tha! 
allowed, the Perſon who ſhall have the Care of ſuch Weighing Engine 
ſhall, on Demand by the Driver, give a Ticket, certifying har ſock Car- 
klage was weighed, and the Weight, with the Loading. 
By /e#. 17. If any Perſon. ſhall take off any Horſe, or other Bei! 0! 
Draught, from any Waggon, or other Carriage; or ſhall alter the D.. 
"tance ob the Wheels at or before the ſame ſhall come to any of rhe Gates 
or Turnpikes, with intent to avoid any Toll, Forfeiture, or Penalty, fo 
drawing with a greater Number of Horſes, or Beafts of Draught, or in 
any other Manner than allowed, every Perſon ſo offending, and bei! 
| | 5 1 | convidlec 
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HIGHWAYS. 
"nrided before One or-more Juſtice, pow the Outh of one or more 


| credible Witneſs, ſhall forfeit Five Pounds. 


By 2. 18. If it ſhall appear to the Truſtees of any: Turnpike Road, 


| or an Seven of them, at any of their public Meetings, by the Oath of 
| GE more Witneſs experienced in levelling, that any Part of the Riſe 


of any Hill upon ſuch Turnpike Road ſhall be more than Four Inches in 


| x Yard ; in ſuch Caſe itſhall'be lawful for the Truſtees, or any Seven, 
| to allow'fuch Number of Horſes as they ſhall judge neceffary, not ex- 


ceeding Ten for Waggons with Nine Inch Wheels, nor Six for Carts 
with Nine Inch Wheels; and not exceeding Seven for Waggons with 


F Six Inch Wheels, nor Five for Carts with Six Inch Wheels ; and not. 
| exceeding Five for Waggons with Wheels of leſs Breadth than Six Inches, 


nor Four for Carts with Wheels of Jeſs Breadth than Six Inches: And in 
caſe it ſhall r to the Truſtees, that the whole Riſe of any Hill taken 
together wall more than Four Inches'in a Yard upon an Average, it 
hall be lawful to allow ſuch Number of Horſes as 24 ſhall think fit co 
be uſed in ſuch Waggons and Carts reſpectively, for the Purpoſe only of 
drawing the ſame up fuch Hill, the Length and Extent of ſuch Hill to be 
ſpecified in ſuch Order-of. Allowance, and the Termination at each Eng. 


thereof to be marked by a Poſt or Stone, to be erected at ſueh reſpeMive — 


Boundaries; and the Order of Allowance ſhall be certified by the Truſ- 
tees, or their Clerk, to the next General Quarter Seflions : And if the 
Facts be proved upon the Oath of One or more credible Witneſs, io 
the Satisfaction of the Juſtices on the. Bench, or the major Part of them, 
the Order of Allowance ſhall be confirmed and filed among the Records 
of Seſſions, or otherwiſe ſhall be quaſned: And from and after ſuch Con- 
firmation and Filing, no Perſon ſhall be liable to any Penalty or For- 
feiture for uſing ſuch Number of Horſes as ſhall be ſo allowed; and 
it ſhall be lawful for the Juſtices, at any ſubſequent Quarter Seſſions, to 
e ah the Order of Allowance, and to diſcharge the ſame, if they 
think fit. >. E | HE 
By /c2. 19. If it ſnall appear, upon the Oaths of credible Witneſſes, to 
the Satisfaction of any Juſtice of the Peace, or of any Court of Juſtice, 
authoriſed to enforce the Execution of the AR, that any Waggon, Cart, 
or Carriage, could not, by reaſon of deep Snow or Ice, be drawn with' 
the reſpectire Weights, and by the Number of Horſes or Bealts of 
Draught allowed; then it ſhall be lawful to {top all Proceedings for the 
Recovery of any Penalty or Forfeiture. _ Pe DELL. ATA 5 
By /e8. 20. It Mall not be lawful for any Waggon, Wain, or Cart, 
having the Sole or Bottom of the Fellies of the Wheels of leſs Breadth 
or Gauge than Nine Inches, to paſs upon any Turnpike Road, or through 
any Turnpike Gate or Bar, if the ſame fhall be drawn by Horſes in 
Pars, other than and except ſuch Waggons, Wains, or Carts, having the 
Fellies of the Wheels thereof of the Breadth of Six Inches, as ſhall be au- 
thoriſed to be drawn in any other Manner by Order of the Truſtees of 
any Turnpike Road within their Diſtrict, made at a public Meeting, con- 
fi ing of Seven Truſtees, . or more, (which Order it ſhall be lawful for 
the ſaid Truſtees to revoke at any ſubſequent Meeting, and afterwards to 
make a new One,) and fixed in Writing - every Toll · gate within ſuch 
Diſtrict, and except Carriages. drawn by T'wo Herles only. + 
0 21. In caſe any Perſon ſhall, upon any Turnpike Road, drive 
any Waggon, Cart, Wain, or Carriage, not being marked, or drawn by 
more than the Number of Horſes, or Beaſts of Draught, it ſhall be 
lawful for any Conſtable, Tithingman, Surveyor, or any other Perſon, 
o apprehend and take ſuch ——— One or more Juſtice or Juſ- 


uces of the Peace, and, upon Conviction, either by Confeſſion, or by 


41 UIGHWAY'R 
the Oath of One en more. 'credible, Witneſs: before ſuch Juſtice; shi G.. 


fender ſhall forfeit, for every ſuch Ofſence, a Bum not excceding- Five 


4 Pouods, nor lefs than Ten Shillipgs. e 
of them, within! their neſpective Diſtricts, and they are required, at tlie 


Firſi Meeting after the Commencement of the Act, tu reduce the high aig | 


extraordinary Tolls and Duties, for and in raſpec of ſuch Waggons, or 
other wheeled Carriages only, having the Wheels of the Breadth or Gauge 
of Six Inches, in ſuch Manner as no greater Toll in reſpedt to Waggon 
be taken, than is directed by the Acts reſpectively to be taken for Via: 
gons, and other Four whetled Carriages, drawn by Four Horſes, or Beall: 


ellies of their. Wheels of the Breadth of Six Inches, than is directed by 
uch Acts reſpectively to be taken for Carts: drawn by Three Horſes; 
arid the Truſtees within their reſpective Diſtricts, or any Five or more of 
them teſpectively, are required to give Directions, in Writing, to the ſe . 
yeral Collectors to take and receive ſuch, Tolls, and no other.. 
By. ſed. 23. The Truſtees, or any Perſon authoriſed: by them, are te. 
— to take, for every Waggon, Wain, Cart, or Carriage, having the 


5 Drau ht 3 and that no greater Toll be taken for Carts, having the | 


'«Hies of the Wheels thereof of leſs Breadth than Six Inches from Side 


to Side at the leaſt, at the Bottom.or. Sole, and for the Horſes, or Beaſts 


of Draught, drawing the ſame, One Half mote than the Tolls or Duties 
Which. are or ſhall be payable for the ſame reſpectively; and for every 
Waggon,: Wain, Cart, or Carriage, having the Fellies of the Wheels of 
leſs Breadth than Six Inches from Side to Side, at the leaſt, at the Bot- 
tom or Sole, and for the Horſes, or Beaſts of Draught, drawing the ſame, 
from and after-the Twenty · ninth Day of September, One thouſand ſeven 
hundred and ſeventy - ſix, Double the Tolls or Duties which are or ſhail 

be payable: for the ſame, by any Act of Parliament, before any ſuch Wag. 
| ; Wajn,: Cart; or Carriage, ſhall be permitted to paſs through any 
Turnpike Gate, Cc. where Tolls ſhall be payable. | | 
by e#; 24. No Perſon ſhall have Claim, or take the Benefit or Ad. 
vantage of any Exemption from Toll, or Part of Tolls, or to pay leſs Tolt 
for. or in reſpect of any Waggon, Wain, Cart, or other Carriage, or Horſe 


drawing the ſame; and carrying any particular Kind of Goods, than other 7 


' Carriages of the like Nature, carrying ather Goods, ought to pay; un- 

lets ſuch Waggon, Cc, have the Sole of the Bottom of the Fellies of the 
Wheels of the Breadth of Six Inches, or upwards, (other than and ex- 
cept Carts and Carriages employed in carrying Corn or Grain in thc 
Straw, Hay, Stiaws Fodder, Dung, Lime for the Improvement of Land, 
or. other Manure, or any Implements of Huſbandry. only); but that the 
Toll required by the Acts, together with the additional Folls hereby 
required to be taken for or in reſpedt of every ſuch Waggon, c. hav+ 
ing the. Sole or Bottom of the Fellies of the Wheels of leſs Breadth than 
dix Inches, and for aud in reſpec” of Horſes, or Beaſts of Draught; 


drawing che fame, (except as befote excepted), ſhall be paid in the ſame 


Manger, io all latents and Purpaſes, as if no Exemption, or leſs Tol, 
had been enacted or allowed by any oſ the Ads, and as fully as all other 


Waggons, Wains, Carts, and Carriages, and Horſes drawing the fame, 


ought reſpectively do pay, which are not intitled to any Exemption from 
108, inge Mhole or Part; or to pay a leſs Holl than other Waggons, 
Waigs, Outs, a0 N Carriages. LALT 1 * ; „53 a 3 ioß bY WAY2 


1 „ „ ; 3 
By ud. 4 5. No Perſon allowed to take the Benefit, of any ſuch Ex- 
emp ions, orto have the Utiviſege af eompauus ding in reſpect of an Car- 


ringe bavingithe Fellies of the Wheels of the Breadth: of Six Inches, as 


3 > the Fellies, aud the Tirecupan ſach Fellies;; fhall tis 
* i | * 
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| By en 26. All Waggese, Carts, or Carriages,/ aioving upon Rollers 
o the oo Arey Tuches on each Side, with flat Surfaces, per- 
nitted t any T _ Road, Toll-free; for the Term of One 


and ſerenty-threej and aſter the Expiration of the ſaid Term, all ſuch 
Waggons, We. ſhall paſs, upon paying only fo much of the Tolls and 
Duties as ſhall not exceed One Half of the full Poll or Duty payable by 
this or any Turnpike A&, for all Waggons, e. having the Fellies of 
the Wheels of the Breadth of Six Inches, or for the Horſes or Beaſts of 
Draught drawing the ſame, and not rolling a Surface of Sixteen Inches 
on each Side; and that no more than Half Foil ſhall be your in reſpect of 
Waggons having the Fellies of the Wheels of the Breadih of Nine 
| Inches, and rolhog a Surface of gixteen Inches on each Side, from and 
after the Commencement of the At. | . 7 
By fa: 27. Nothing herein before contained to extend to any Chaiſe· 
| murine, Coach, Landau, Berlin, Chariot, Chaiſe, Chair, Calaſh, or 
Hearſe j or tothe Carriage of ſuch Ammunition or Artillery as ſhall be 
for tis. Majeſty's Service ; or to any Cart or Carriage drawn by One 
| Horſe or WO Oxen, and na more; or to any Carriage, having the Sole 
or Bottom of the Fellies of the Wheels of the Breadth of Nine Inches, 
_—_ which hall be laden with One Block of Stone, One Piece of Marble, 
One Cable Rope, One Piece of Metal, or One Pice of Timber. po” 
_ By /. 28. It any Perſon ſhall rake the Benefit of any Exemptions, 
under or by virtue of this or any other Act, in any fraudulent or colluſive 
| Manner, ſuch berſon ſhall: forfeit, for every fuch Offence, a Sum not ex- 
ceeding Five Pounds, nor leſs than Forty Shillings, at the Diſoretion of 
the Juſtice or Juſtices before whom ſuch Offender ſhall be convicted. * 
By fed. ag. It ſhall be lawful for the Truſtees, or any Seven or more, 
at a Meeting to be held for that Purpoſe, of which One Calendar 
Month's Notice ſhall be given in Writing, to be affixed on all Turnpike 
_ Gs, aud in ſome public News- paper circulated in that Part of the 
= Coun:ry, from Time ro Time, to reduce all ar any of tke Tolls, for A 
cn Time as they ſhall think os 80 and afterwards, if they ſhall fee | I 
Oceaſion, to advance all on any of the Tolls ſo leſſened to any Sum, not 1 
exceediog the ſeveral ates granted. e e 
By fed. 30. Where the whole Money, borrowed on the Credit of the 
| Tolls, ſhall not have been paid andidiftharged, no ſueh Tolls ſhall be re- 
duced withoutr he Conſent of the Perſon or Perſons intitled to Five- 
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uxths of the Money remaining due upon fach refpeQive Tolls. 
By feet. 34. It hal} be lawful for the Truſtees; or any Seven, ara pub- 
lic Meeting, to let to farm the Tolls of the ſeveral Gates; and whenever 
y Tolls ſhall hereafter be let to m, the Truflees ſhall cauſe Notice 
bo be given. of the Time and Place ſor letting, at leaſt One Month before 
ebay appointed, by affixing the ſame upon every Foll-gate belonging 
to ſuch Furnpike Road,. and alſo upon the — of the Market - 
town neareſt to the Place where the Tolls are to be let, and alſo in fome 
| pubhe Ne us · paper ciroulated in thai Part of the Country, and fpecitying 
u every luch Notice the Sum which the 'Folls produced in the preceding 
Year, clear of the Salary for collecting the ſame; tg cate any hired Cot- 
Icctor was appointed, ) and that they will let fuch Tolls by Auction to the 
belt Bidder, on his producing ſufficienr Sureties for Payment of the Mo- 
vey, monthly or quarterly, as ſhall be required by the I ruſtees; and that 
they will be put up at the Sum which they were let ſor or produced ia 
ine preceding Year, elear of the Salary of the Collector; and the Trultees 
«re to provide a Minute Giaſs, by which the Letting is to be made and 
tie lait Bidder ſhall be the Renter of the Tolls, and ſhall forthwiel 
cater into a proper Agreement for the taking thereof, and paying the 
ee. - Money 


Money in caſe no Bidder ſhall offer, the Truſtees may appoint a'Collec. 
tor, or fix ſome future Day for the r and ſhall, in that Caſe, put 
them vp at ſuch Sum as they ſhall think fit: And if the Perſon who ſhall 
de the Renter ſhall take a greater or leſs Toll from any Perſon than what 
authoriſed, he ſhall, for every Offence, forfeit Five Pounds, and the 
Contract ſor renting the Tolls, if the ſaid Truſtees ſhall think fit to va- 
ente the ſame; and every other 3 -authoriſed to collect the 
Tolls, who ſhall take a greater or leſs Toll, ſhall, for every ſuch Of. 
fence, forfeit Forty Shillings. e e Oo ee ho! e 
By ſe; 32. The Surveyors of all Turnpike Roads ſhall cauſe the Sta. 
tate duty, and the Compoſitions, to be performed, laid out, and expended 
upon the Turnpike Road lying within the Pariſh, Ec. from which ſuch 
Duty ſhall be required, and not elſewhere, and ſhall forfeit Forty Shillings 
for every Miſapplication; and where there are Two or more Turnpike 
Roads under ſeveral Acts of Parliament within the ſame Pariſh, &. 
and the Statute-duty directed by all ſuch Acts to be taken or applied for 
the Repair of ſuch Turnpike Roads within ſuch Pariſh, Ec. ſhall exceed 
Three Days Duty in the Whole; then it ſhall be lawful for Two more 
Juſtices of the Peace of the Limit where, Wc. and they are required, at 
ſome Special Seſſions, to adjuſt and proportion the Statute-duty, having 
Regard to the Extent and Condition of the ſeveral Roads and Highways, 
 +*,and to the Tolls, the Juſtices previouſly ſummoning the Clerks and Sut- 
veyofs, and the Surveyors of the Highways for ſuch Pariſh, &c. who are 
reſpectively required to attend the Juſtices upon ſuch Summons. 
By £8. 33. When the Inhabitants of any Pariſh, c. ſhall be indiQed 
or preſented for not repairing any Highway, being Turnpike Road, and 
the Court ſhall impoſe a Fine, the ſame ſhall be proportioned, together 
with the Colts, between the Inhabitants of ſuch Parifh, Ec. and the 
Truſtees; and it ſhall be lawful for ſuch Court to order the Treaſurer of 
ſuch Turnpike Road to pay the Sum ar e in eaſe it ſhall appear 
to ſuch Court, from the Circumſtances of ſuch Turnpike Debts and Re- 
venues, that the ſame may be paid without endangering the Security of 
the Creditors, | 1 e 1 q | 
By. ſe#. * No Toll- gate ſhall be erected on the Side of any Turnpike 
Road, unleſs ordered by the Truſtees, at a Meeting, of which Twent)- 
one Days public Notice ſhall have been given in Writing, affixed upon 
all the Toll-gates erected 6n ſuch Roads, and alſo in ſome public News- 
| Paper circulated in that Part of the Country, ſpecifying the Place where 
much Side-gate is propoſed to be erected, and unleſs Nine Truſtees 2 
leaſt (being a Majority of thoſe preſent,) ſhall ſign the Order; and tha Wl 
no. Perſon ſhall be liable to Pay Toll at any Toll-gate erected, or to be 
erected, acroſs or on the Side of any ky 4 vr. Road, or be ſubject o il 
any Penalty for any Carriage, Horſe or „which ſhall only croſs fuch 
Road, and ſhall not paſs above One Hundred Yards thereon, except ove: RAR 
fome Bridge erected at a conſiderable Expence by the Truſtees of fuck RW * 
Turnpike Road. Poo 58 VVV ; 
By #8. 35. If any Perſon ſhall agree to advance any Money, to be 
employed in the making or repairing any Turnpike Road, or Highway 
intended to be made Turnpike, and ſhall ſubſcribe his Name to any 
Writing for that Purpoſe, every ſuch Perſon ſhall be liable to pay every 
Sum ſubſcribed ; and in Default within Twenty-one Days after payable, 
and demanded by the Perſon to whom payable; or if no Perſon named 
then by the Treaſurer, it ſhall be lawful for every ſuch Treaſurer, or othe 
Perfop, to ſuc for and recover the ſame in any of His Majetty's Cours 
\ 2 Record, by Action of Debt, or on the Cale, Bill, Suit, or laforus- 
don, 1 ett . 1 1 Py A Bo Sy > 
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By . 36. On every Turnpike Road where a ſuffieient Quantity f 

Indy ry Chalk, or other Materials, cannot be provided and car- 
| ried by the Labourers and Teams required to perform Statute-duty, the 
Surveyor, : with the Approbation of the Truſtees, ſhall contract for get- 
ting and carrying thereof, at ſome Time and Place to be fixed for chat 
Purpoſe, of which Ten m_ Notice in Writing ſhall be given, by fix- 
ing the ſame on the Door of the Church or Chapel of ſuch Pariſh, e. 
or, if there be no Church or Chapel, at the moſt public Place there, 
| which Notice ſhall Tpecify the Work to be done, and the Timeand Place 
for letting thereof: And if any Surveyor ſhall have any Part, Share, or 
Intereſt, directly or indirectly, in any ſuch Contract or Bargain, for 
Work or Materials, to be made, done, or provided, on Account of any 
of the Highways, ec. under his Care or Management; or ſhall, upon 
his own Account, directly or indirectly, let to hire any Team, or ſell 
or diſpoſe of any Timber, Stone, or other Materials, to be uſed or em- 
ployed in 1 dee ſuch Roads, Ec. unleſs a Licence in 
Writing for the Bale of any ſuch Materials, or for letting to hire any 
ſuch Team, be firſt obtained from the Truſtees ; he ſhall forfeit, for 
every Offence, Ten Pound, and be for ever after incapable of being em- 


ployed as a 3 12 | 1 

By /e. 37. If the Surveyor, or other Perſon, having Care of any 
| Turnpike Road, ſhall knowingly ſuffer to be or remain, for the Space of 
| Four Days, in any Part thereof, within Ten Feet on either Side of the 
| Middle of ſuch Road, any Poſt or Poſts, Heap or Heaps of Stones, 
| Rubbiſh, or Earth, ſet up, or raiſed in or above the Surface of the ſaid 

Road, by which the Paſſage may be obſtructed, Ic. (other than and ex- 
| czpt Poſts, Blocks, Stones, or Banks of Earth, fixed in the Ground, or 
raiſed for ſecuring Horſe or Foot Roads, or Paſſages for Water, and alſo 
| DireQion-poſts and Stones,) he ſhall forfeit Forty Shillings. 

By ſed. 38. If any Perſon ſhall incroach, by making any Hedge, 
Ditch, or other Fence, on any Turnpike Road, within Thirty Feet from 
the Centre; or ſhall plough, harrow, or break up the Soil of any Land 
or Ground ; or, in ploughing or harrowing the adjacent Lands, fhall 
turn his Plough or Harrow in or upon any Ground, within Fifteen Feet 
trom the Centre; every Perſon ſo offending ſhall forfeit, for every ſuch 
Offence, Forty Shillings, to ſuch. Perſon as ſhall make Information : 
And it ſhall be lawful for the Truſtees who have the Care of any ſuch 

Road, or any Five or more of them, to cauſe ſuch Hedge, Ditch, or 
Fence, to be taken down or filled up at the Expence of the Perſon to | 
whom the ſame ſhall belong ; and any One or more Jultice or Juſtices of : 
the Peace of the Limit where ſuch Offence ſhall be committed, upon 1 
Proof thereof to him or them made upon Oath, may levy as well the | i 
Expences of taking down ſuch Hedges, as the ſeveral and reſpective Pe- [ 
nalties impoſed, by Diſtreſs and Sale of the Offender's Goods and Chat- 
tels, rendering the Overplus to the Owner on Demand. | | 

By ſed. 39. recites, That whereas in ſome Places it may be found ne- | l. 
ceſſary, and the Truſtees are required, to ſecure Horſe Cauſeways, and | 
Foot Cauſeways, to travel upon, in public Highways, by Poſts, Blocks, | 
or great Stones, fixed in the Ground, or by Banks of Earth caſt up, or 
| Otherwiſe, from being broken up and ſpoiled with Waggons, Wains, 

Carts, or Carriages; and foraſmuch as ſeveral evil - diſpoſed Perſons 
may wilfully or wantonly pull up, cut down, and remove or damage 1 
the ſaid Poſts, Blocks and great Stones, and drive Carriages upon ſuch l 
Banks and Cauſeways, or againſl the Sides, and alſo dig or cut down | 3 
the Banks; and ſuch evil- diſpoſed Perſons may break, damage, or throw - A 
bon the Stones, Bricks, or Wood, fixed upon the Parapets or Battle- "i 
ven of Bridges, and may pull down, deſtroy, obliterate, or deface, any 1 

; | | : F Mile- | 
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| of ſuch juſſics, unleſs the ſame be ſooner paid. 


H I!G.H/W AY B 


Mile ſlone/ br Poſt Graduated? or Direction poſt or Stone 2 For Fre. 


vention thereof; it is enactod, That every Perſom guiky of any ſuch Of: | 3 | 


fence; ſhall, upon Complaine to any Juſtice of the Peace of the Limit, 
by the Oath of any One eredible Witneſe, ur upon view of the Jaſtics 


himſelf, forfeit, for every Offence, iny Sum not exceeding Five Pounds, 


nor leſs than Ten Slüllings; and, in Default of Payment, ſhall be com. 


mitted to be whipped and kept to hard Labour ſot any Time not et. 


ceeding One Calendar Month, nor leſs than Seven Days, at the Diſcretiot 
By. /e#. 40. If the Driver of any Cart, Car, Dray, or Waggon, ſha 

ride upon any ſuch Carriage, in any Street or Highway, not having fone 
other — Foot, er on Horſeback, to guide the ſame, (ſuch Car. 
rages as are conducted by ſome Perſon holding the Reins of the Horſe +: 
Horſes drawing the ſame excepted ;) or if the Driver ſhall, by Neg 
gence or wilful Miſbehaviour, ' cauſe any Hurt or Damage to any Per. 
ſan or Carriage; or ſhall quit the Highway, and go on the other Side 
the Hedge or Fence incloſing the ſame; or wilfully be at ſuch Diſtance 
from ſuch Carriage, or in ſuch a Situation, whilſt ie ſhall be paſting, that 
he cannot have the Direction and Government of the Horſes or Cattle; 
or ſhall, by Negligence or wilful Miſbehaviour, prevent, hinder, or is. 
terrupt the free Paſſage of any othor Carriage, or of His Majeſty's Sub- 
jects; or if the Driver of any empty or unloaded Waggon, Cart, or other 
Carriage, ſhall refuſe or neglect to turn aſide and make Way for any 
Coach, Chariot, Chaiſe, loaded Waggon, Cart, or other loaded Carriage; 
or if any Perſon ſhall drive, or act as the Driver of, any ſuch Coach, 
Poſt Chaiſe, or other Carriage let for Hire, or Waggon, Wain, or Cart, 
not having the Owner's Name, as required, paimted thereon ; or ſhall 
reſuſe to diſcover the true Chriſtian and Sirname of the Owner of ſuch 
reſpective Carriage; every ſuch Driver, ſo offending in any of the Caſes 


aforeſaid, being convicted of any ſuch Offence, either by his own Confel- 


ſion, the View of a Juſtice of Peace, or by the Qath of One or more 
_ credible Witneſs, before any Juſtice of the Limit, ſhall, for every ſuch 
Offence, forfeit any Sum notexceeding Ten Shillings, in caſe ſuch Driver 
ſhall not be the Owner of fach Carriage; and in caſe the Offender be the 
Owner of ſuch Cariage, then any Sum not exceeding Twenty Shillings; 
and in either of the ſaid: Caſes, ſhall,” in Default of Payment, be com 
mitted for any Time not exceeding One Month, unlefs fach Forſeitufe 
ſhall be ſooner paid; and every ſuch Driver, offending im either of the 
faid Cafes, may, with-or without any Warrant, be apprehended by any 
Perſon who'ſhall ſee ſuch Offenee-comminted,' and be immediately 
delivered to a Conſtable, or other Peace Officer, in order to eg. 
before ſome Juſtice, to be dealt with according to Law); and if any fuck 
Driver, in any of the Caſes aforeſaid ſhall'refule ro-diſcover his Name, it 
ſhall betet for the Juſtice to eommit him for any Fime not exceeding 
Three Months, or to proceed againſt him ſor the Penalty, by a Deſcrip- 
non of his Perſon 15 the Offence, and expreſſing, in his. Proceedings, 
that he refuſed to diſcover his Name. | wines 4c ; 75 
By ſc. 41. The Fruſtees ſhall direct the Surveyor where ſeveral High- 
ways meet, and there is no ſufficient: Direction · poſt or Stone already 
faxed or erected, forthwith to erect, in the moſt convenient Place where 
ſuch Ways meet, a Stone or Poſt, with an Inſcription thereon, in large 
Letters, containing the Name of, and Diſtance from the next Market 
Town or: Towns, or other conſiderable Place or Places/to which the ſaid 
' Highways'reſpectively lead, and alſo at the ſcveral Approaches or En- 
trances to fuch Parts of any Highways av are ſubject to deep or dangerous 
Floods; graduated Stones or Poſts, denoting the Depth of Water inthe 
deepeſt P t of the ſame, and likewiſe ſuch Direction poſts or Stones, 
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e ary, for the guiding! of Travellers, 
Tract, through the Floods or Waters 3 and alſe 


bd * 


lische Trultces ſhall j 
Ws nn eh Geng Ph Vi 
dall order the faid Surveyor en ęrect Mile Gones or Pots, upen ſuch 
Teropike Road, with proper Inſctiptions and Figures tbereon, denotiag 
de Names asd Diſtances from the . —— Towas or Places on each 
eſpedise Road, and from Time to Time 10 repair fuck Stones and Polls, 
and keep and continue legible the Inſcriptions thereon reſpectively : and 
| the Surveyor ſhall be reimburſed the Expences- out of the Talls; and in 
caſe any Surveyor ſhall, * the Space of Three Months after ſuch Dire: 
tion given, neglect or re ſe ſo to do, every ſuch Offender ſhalt forieit 


- 


| the Sum of Twenty Shillin „„ n 45 ( 1 . 
% 42. If 1 7 mall, by Day or Night, wilfully'or walk 
cioally pull down, pluck Ps throw dawn, level, or other deſtroy 
| any har — or any Peſt, Rail, Wall, or any Chain, H, or other 
| Fence belonging to any Turopike-gate, or any other Chain, Bar, or Fence, 
of any Kind whatſoever, ſet up or erected, or hereafter to be ſet up or 
ereaed, to prevent Paſſengers from paſſing by without paying aoy Toll, 
laid, or directed to be * by any Act for that Purpoſe, or any Houſe 
| erected, or to be erected, for the Uſe of any ſuch Turnpike gate, ar any 
Crane, Machine, or Engine, for weighing Waggons, Carts, or Carriages, 
os ſhall forcibly reſeue any Perſos, lawfully in, Cuſtody of any Officer or 
other Perſon, for any of the Offences: before mentioned; in any of the 
ſaid Caſes, every Perſon ſo offending, being thereof lawfully convicted, 
| ſhall be adjudged guilty. of Felony, and ſhall be tranſported for Seven 
Years, or ſhall be committed to Priſon for any Time not exceeding Three 
| Years, at the Diſcretion of the Judge or Court; and any Indictment may 
be tried and determined, in any adjacent County, within: that Part of 
Great: fevers called England, as if the Facts had been therein com- 
mitte [44 2 MEU ; LIED 
By ed. 43. The: Inhabitants. of every Hundred, within which fuch 
Offence ſhall be committed, of pulling:down or deſtroying any ſuck Turn- 
uke Gate, ox Poſt, Rail, Wall, Chain, Bar, Fence, Houſe, Crane, 
Machine, or Engine, ſhall make full Satisfaction for the Damages, which 
may be recovered by Action of Debt, Bill, Plaint, or Information, in 
auy of His Majeſty's Courts of Record, by and in the Name of the Clerk 
| of the Peace of the County, without naming the Chriſtian or Sirname of 
the Clerk of che Peace; and ſuch Action ſhall not be abated ot diſcon- 
tinued by the Death or Removal of any ſuch Clerk, but may be ſued and 
profecuted by his Sueceſſors; apd the Damages recoved ſhall be to 
the only, Uſe. of tha Trultees, to be by them diſpoſed of to the ſeveral. 
Ules as the ſevegal Tolls ; and every Inhabitant of ſuch Hundred ſhall 
be rateably taxed toward an equal Contribution, for the Relief of ſuch 
Inhabutant againſt whom Execution ſhall be levied, to be raiſed by ſuch 
Means as Damages recoved againſt: Inhabitants of Hundreds, in caſe of 
Robberies : Frovided, that upon Conviction of any ſuch: Offender, with- 
io | welye Months after the Offence, any Hundred, or the Inhabitants 
you, mens] ande having made ſuch ſatisfaction, ſhall be repaid out of 
By /e#. 44. No Perſon capable of acting as a Truſtee, unleſs in his own 
Right, or in the Right of his Wife, in the actual Poſſeſhon or Receipt 
of the Renis and Prefits of Lands, Ec. of the clear yearly Value of 
| * Pounds; or poſſeſſed of, or intitled to, a Perſonal Eſtate to 
the Value. of Eight Hundred Pounds; or ſhall be Heir-apparent of a 
Perſon yoſſeſſed of an Eſtate in Land of the clear yearly Value of Eighty 
Pounds; and unieſs.he; hath taken, or ſhall, (not being ſuch Heir-app4- 
ent), before he acts, take and. ſubſcribe the Oath to the Purport ators- 
laid, beſoxe any Two of the Truſtees, otherwiſe for every ſuch Offence to 
| | | forfeiy 
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HIGHWAYS. 
forfeit Fifty Pounds to any Ferſon who ſhall ſue for the ſame; 
to be recovered in any of His Majeſty's Courts of Record, by Action 
of Debt 'or on the e, or by Bill, Suit, or Information; and 
ſuch Perſon ſo ſued ſhall prove that he is qualified, or otherwiſe ſhall 
ay the ſaid Fifty Pounds, without any other Proof or Evidence on the 
Pare of the Plaintiff or Proſecutor than that ſuch Perſon hath acted as : 
ee n 
By. ec. 45. Clerks, Treaſurers, He. to deliver up their Accounts when 
required by the Truſtees, or ſhall forfeit Twenty Pounds for every 
By eZ. 46. No Perſon keeping a Public Houſe ſhall be a Truſtee, or 
hold a Place of Profit ; but he may farm the Tolls. 


By e,. Truſtees may direct Proſecutions for Nuiſances, and 
the le 4 out of the Turnpike Revenues. AYE Io 


By /e#. 48. Information for Penalties, in order to favour the Offender, 
are deemed fradulent and void, 8 5 | | 
By ec. 49. If a ſufficient Number of Truſtees do not appear at the 
Firſt or any adjourned Meeting, the Clerk may fix the Day, and giv 
proper Notice thereof. 7 TS 1 
By ed. 50. No Meeting to be adjourned for more than Three 
Months. No Buſineſs to be done before Ten, nor any Adjournment 
made to an Hour later than Two in the Afternoon. 
By /e&. 51. If Truſtees cauſe Gates to be erected contrary to their 
Power, the Juſtices at their Quarter Seſſions may order them to be re. 
moved. e | 7 HEHE IO Boe 
. By /e8. 52. Mortgagees, in Poſſeſſion of the Tolls, are to account upon 
. Oath when required by the Truſtees, or forfeit Ten Pounds, 
By. ec. 53. If Mortgagee keeps Poſſeſſion after he has received the 
Money due, he ſhall forfeit Double the Sum and Treble Coſts. 
By ee. 54. On the Death of a Gate-keeper, Two Truſtees may vo- 
minate another until the next Meeting of the Truſtees. If the Gate. 
keeper, who is diſcharged, refuſes to deliver up Poſſeſhon of the Houle, e 
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c. the Juſtice may, by Warrant, order him to be removed, with hs a1 
Goods. | „ 163: | * | 


By /e#. 55, Gare-keepers and Surveyors to account upon Oath, whe 
required by the Truſtees, or forfeit Five Pounds. „ 
By ſe&. 56. No Gate keeper to be removed as a Pauper, unleſs actual) 
chargeable to the Pariſh, c. nor ſhall gain a Setilement by renting the 
Tolls, nor be aſſeſſed for the Toll-houſe or Toll. ) ĩ F40, 
By. ed. 57. If any Toll- gatherer or Gate-keeper ſhall permit any W. 
on, Cc. to paſs upon any Turnpike Road, within his View or Knov- WR (:: 
ledge, or to paſs through any Toll gate or Bar with any greater Nun WS ot 
ber of Horſes or Beaſts of Draught, or with any Carriage conſtructed oO. 
. drawn in any other Manner than directed, or without ſuch Names as 
Deſcriptions painted thereon: as directed, and ſhall not within the Space 
| of One Week proceed for the Recovery of the Forfeiture or Penalty, b 
hall forfeit and pay, for every ſuch Neglect, the Sum of Forty Shilling. 
By /e2. 58. The Juſtices of the Peace, at any Special Seſſions, up WW 
Application to them made by the Surveyor of any Pariſh, g. in de 
Situation before deſcribed, may ſummon the Clerk and Surveyor of ſuch Wi 
Turnpike Road to appear at ſome other Special Seſſions, and to produc: 
a State of the Revenues and Debts belonging to ſuch Turapike Road, ant 
ſuch Juſtices may enquire into the State and Condition of the Repan 
thereof, and alſo of ſuch other Highways; and if it ſhall appear it 
them, upon full and clear Evidence, that the Whole, or any Part of fuck 
Statute-duty, may be conveniently diſpenſed with from fuch Turppite 
Road, without endangering the Securities for the Money, advanced * 
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| an 
ya boch, together with the Act of Parliament by which he was 1 
| or the Order, or a Copy of the Order, for his Appointment or El 


HIGHWAYS. 


| he Credit of the Tolls, and that ſuch Starure-dury is wanted for che Re- 


Fe Whole, or Part, I ſach Statute-duty to be performed upon the High- 
ways, not being Turnpike, within ſuch Pariſh, Ac. under the Direction 
of the Surveyor. 0294) 


By fg. 59. Juſtices in Wales, at their Michaemas Quarter Seſſions, | 


| ani allow an additional Number of Horſes, when they think fit. 


y Je. 60. No Toll to be paid for Carriages employed in carrying 
Materials for Turnpike Roads or Highways. | | 1 

By fed. 61. No Surveyor to gather Stones from the common Fields or 
incloſed Lands of any Perſon without his Conſent, or a Licence from a 
Juſtice of Peace. * ET | Nb 
By e. 62. Power for Truſtees of Turnpike Roads to agree with Per- 
ſons liable by Tenure to repair any Part of ſuch Road, concerning the 
future Repair of it. e IE | 
By fes 63. Perſons liable to repair old Highways turned or ſtopped up, 
ſhall be liable to repair a Part of the new Highway equal tothe Burthen of 


| the old One; and if the Parties cannot agree, it ſhall be viewed and ſet- 
| tled by Two Juſtices of the Peace. A groſs or annual Sum may be paid, 


if the Parties agree thereto. 1 8 T 
By /e2. 64. In all Caſes where any Action ſhall be brought by or againſt 
Truſtee of any Turnpike Road, Evidence of ſuch Truſtee having acted 


ection, 


where appointed or elected by the Truſtees, ſhall be ſufficient Proof of his 


being a Traſtee. 


By ſea. 65. Treaſurers and' Surveyors who have not already given 


Security, ſhall give Bond with Surery to the Truſtees, for the duly paying 


and applying the Money in their Hands. | S 
By /e2, 66. Truſtees to put on every Toll gate a Table of the Tolls, 


| and alſo of the Weights allowed to each Carriage, and the Truſtees to 


examine, or cauſe to be examined, the Weighing Engines, to ſee they 


| are kept in good Order. 


By /c#. 67. Two Oxen to be conſidered as One Horſe, 

By e. 68. The Owner of every Waggon, Wain, or Cart, and alſo of 
every Coach, Polt-chaiſe, or other Carriage, let to hire, ſhall paint, upon 
ſome conſpicuous Part of his Waggon, Wain, or Cart, and upon the Pannels 
of the Doors of all ſuch Coaches, Poſt-chaiſes, or other Carriages, before 
the ſame ſhail be uſed upon any Turnpike Road, his Chriſtian and Sirname, 
and the Place of his Abode, in large legiable Letters, and continue the 
ſame thereupon, ſo long as ſuch Waggon, Cart, Coach, Poſt-chaiſe, or 
other Carriage, ſhall be uſed upon any ſuch Turnpike Road; and the 


| Owner of every Common Stage Waggon or Cart, employed in travelling 


Stages from on to Town, ſhall over and above his Chriſtian and Sir- 
name, paint on the Part, and in the Manner aforeſaid, the following 
Words, COMMON STAGE WAGGON, (or CART, as the Caſe may 
be) ; and every Perſon uſing any ſuch Carriage, om any Turnpike Road, 
without the Names and Deſcriptions, or who ſhall-paint any falſe or ficti- 
tious Name, or Place of Abode, ſhall forfeit, for every. ſuch Offence, a 
Som not exceeding Five Pounds, nor leſs than Twenty Shillings. 

By /e#. 69. After Michaelmas 1776, the Tire of all Waggons, c. 
ſhall be flat, and the Nails ſunk ſo as not to raiſe above the Surface. 
By /e8. 0. Where the Powers for providing Materials, enlarging and 
rurning Turnpike Roads, making Drains, pruning Hedges and Trees, 
and calling forth the Statute- duty, are ineffectual, and where more ample 
Powers for theſe Purpoſes aro given by the Highway Act, the Surveyor 
of lurnpike Roads, with the Approbation of the Truſtees, may execute 


and 


HI GHW AVS. 


and enforee theſe Powers upon and for the Benefit of the Turdpike Roads, 
upon the Terms, and under the Reſtrictions, in the Highway At. 
Ses. 71. But Satisfaction ſhall be made by the Truſtees of the Tum. 
pike Roads for all ſuch Materials as are got in ſeveral or incloſed Lands or 
Grounds. | TR ee 
Seck. 72. The Forms of Proceedings contained in the Schedule to 
be uſed, and no Odjection or Advamage fhall be taken for want of 
Sec. 73. Conſtables, Surveyors, and all-Perſons employed with Sali. 
ries, refuling to execute the Act, and wilfully neglecting to proſecute 
Offenders for one Week after the Offence committed, forfeit Ten 
Pounds, de 
By ea. 74. No Conviction ſhall be had by Virtue of the Act, unleſ; 
upon Confeſſion of the Party accuſed, or upon the Oath of One or more 
credible Witneſs or Witneſſes; and any Inhabitant of any - Pariſh, Cc. 
in which any Offence ſhall be committed, ſhall be deemed a competent 
Witneſs ; and any Juſtice of the Peace may act in the Execution of the 
AR, notwithſtanding he may be a Creditor, or a Truſte. 
By i. 75. In caſe any Perſon ſhall reſiſt, or make forcible Oppoſition 
againſt, any Perſon employed in the due Execution of this AQ, or 
an ticular Act made for amending any particular Highway, or ſhall 
| "es Collector of the Tolls in the Execution of his Office; of ſhall 
paſs through any Turnpike Gate, Rail, Chain, or other Fence ſet up by 
Authority of Parhament, without paying the Toll; or ſhall hinder, or 
attempt to prevent or. obſtruct, any ſueh Perſon, in the meaſuring the 
/ Wheels of any Carriage, or make any Reſcue of Cattle or other Goods, 
* diſtrained; or if any Conſtable, Headborough, or Tithingman, ſhall re- 
fuſe or neglect to execute any Warrant; every fuch Perſon, being con- 
victed, ſhall, for every ſuch Offence, forfeit any Sum not exceeding Ten 
Pounds, nor leſs than Forty Shillings, at the Diſctetion of the Juſtice or 
Juſtices ; to be paid to the Surveyor, and laid out in the Repairs. And 
jn caſe he do not forthwith pay, ar, ſecure to be paid. the Forfeiture ; it 
ſhall be lawful for ſuch Jultice or Juſtices to commit for any Time not 
exceeding Three Months, unleſs the Forfeiture. ſhall. be ſooner paid. 
By ed. 26. All Penalties and Forfeitures by this Act impoſed for any 
Offence againſt. the ſame, and all Coſts and Charges, (the Manner of 
levying and recovering of which is not hereby otherwiſe particularly dire&- 
ed, } ſhall be levied by Diſtreſs and Sale of the Goods and Chantels of the 
Offender, or Perſon liable or ordered to pay the ſame, by Warrant under 
the Hand and Seal of fome Juſtice ef the Peace for the Limit, and ſuch 
Order for Payment of ſuch Coſts ſhall be made, rendering the Overplus, 
il any, to the Party, after deducting the Charges, which Warrants ſuch 
Juſtice is required to grant, upon Conviction of the Offender, by (on- 
telſon, or upon the Oath of One or more credible: Witneſs or Witneſſes, 
or upon Order made, as aforefaid:;, and the Penalties and Forfeitures, 
Colts and Charges, when fo levied, ſhall be paid, the One Half to the 
Informer, and the other Half to the Surveyor, to be employed towards 
the Repair, unleſs atherwife: directed by this Act: If no Diflreſs, the 
Offender to be committed. If the Offender lives out of JuriſdiQion of 
the Juſtice, the Juſtices where he lives may proceed, having a Copy f 
the Conviction duly proved. ay, > 1 
By /e#. 77. No Warrant of Diſtreſs to be iſſued till Six Days after the 
Conviction. | 15 5 y 
By /e. 78. Forfeitures recovered, on the Evidence of the Surveyor ot 
other Uthcer employed by: the Truſtees with Salaries, ſhall be applied is 
the Uſe of the Roads. EW PO L | | 55 
; 1 . * 8 3 ] 
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B fob 79. Proſecutors may recover Forſeitures under Forty Shillings, 
| by Information only before a Juſtice, but above Forty Shillings by Informa- 
tion, or by Action, &c. in which it ſhall be ſufficient.to declare that the 
Defendant is indebted to the Plaintiff in the Sum of being forfeit- 
ed by an Act, paſſed in the Thirteenth: Year of the Reign of His. preſent | 
Majeſty, intituled, An Ad, to. explain, amend, and reduce into one dd of 
Parliament, ibe general Laws now in being for regulating the. Turnpile 
Roads in that fn of Great Britain called England, and for other Pur- 
poſes ; and the Plaintiff, if he recovers in any ſuch Action, ſhall have full 
Coſts: Provided, that there ſhall not be more than one Recovery for the 
ſame Offence ; and that Ten Days Notice in Writing be given ro the 
Party offeading, previous to the Commencement of ſuch AQtivn ; and 
that the ſame be brought and commenced within one Calendar Month 
after the Offence. 15 „ fr 
By Jed. 80. Diſtreſs not unlawful, nor the Party making it a Treſ- 
aſſer, for want of Form, or Irregularity in the Proceedings; but the 
HR agorieved may recover Satisfaction for the ſpecial Damage. - 
By /e. 81. Plaintiff not to recover for any Irregularity in the Pro- 
ceedings, if Tender of Amends be made before the Action brought. De- 
fendant may pay Money into Court, before Iſſue joined. 3 
By /e8. 82. Any Perſon aggrieved may appeal to the Juſtices of the 
Peace, at any General Quarter Seflions of the Peace to be held for the 
Limit wherein the Cauſe of ſuch Complaint fhall ariſe; upon piving Six 
Days Notice after the Cauſe of Compleat aroſe; and entering into Re- 
cognizance to try the Appeal, and pay the Coſts. Juſtices, ro whom No- 
tice of Appeal ſhall be given, are to return all the Proceedings to the 
Quarter Seſſions. Juſtices at Quarter Seſſions are to hear and determine 
the Complaints, and award Colts, No Proceeding. to be removed by 
Certiorari. | | | DR eee en. 
By cc. 8 3. No Appeal to be made againſt a ConviQtion,: unleſs the 
Party give Notice thereof at the Time of Convittion, if preſent; if not, 
within Six Days after, and enter into Recognizance as above. 
By ſed. 84, Juſtices and Truſtees have Power to adminiſter Oarhs. 
By ſed. 8 5. If Action be commenced for any Thing done under this AQ, 
it ſhall be brought within Three Months after the Offence committed, and 
in the County where the Defendant reſides, or the Fact was done. De- 
tendant may plead the General Iſſue, and give the Act and Special Matter 
in Evidence. If Plaintiff proceeds in any other Manner, the Jury are to 
find for the Defendant, and he is to have Treble Coſts. . 
By Jef. 86. The Statute of 7 Geo. 3. is repealed. 
This Act commenced on the 29th Day of September, 1773. | 
This Act is bound up with the Zighway Ad, contains a Schedule of 
Forms, and hath a Table annexed. 5 | | 
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By the 14th of Geo. 3. cap. 36, it is declared, That the Proviſion made 
by the Act of the 'I'wenty-eighth of his late Majelty, for continuing the 
feveral Acts, made for repairing and amending Turnpike Roads for Five 
Years, thall be and continue in full Force, and be as effectual, to all In- 
tents and Furpoſes, as the ſame ought to have been, if the Acts of the Se- 
venth and [Thirteenth Years of His preſent Majeſty's Reign, or either of 
them, had not been made. | 

And that every Perſon who hath received, or ſhall receive, any Tolls, 
or other Duties, at any Turnpike or Toll-gate ; or who hath acted, or 
(ball act, in any other Reſpect under the Authorityof, and in Execution 
of any of the Powers of, any Act or Acts of Parliament ſo continued, or 
Intended to be continued, by the Twenty-eighth of his late Majelly, ſhall 
be indemnified. | Sas 


Vol. III. | 1 By 


By the 14th of Geo. 3. cap. 57. reciting the Clauſe in the 1 3, where. 
by it is provided, That no Perſon ſhall be liable to pay Toll at any 
Toll-gate erected, or to be erected, acroſs or on the Side of any Turn- 
pike Road, or be ſubject to any Penalty for any Carriage, Horſe, or Beaſt, 
Which ſhall only croſs ſuch Road, and ſhall not paſs above One hundred 
Yards thereon, except over ſome Bridge erected at a conſiderable Expence 
by the Truſtees of ſuch Turnpike Road; which Proviſion, as it takes 
away or leſſens the Tolls of certain | oll-gates erected by the Authority 
or Direction of former Acts of Patliament, at certain Places in ſuch Ad 
a ſpecified for that Purpoſe, is detrimental to many Turnpike Roads, and 
highly injurious to Perfons who have lent Money on the Security of ſuch 
Tolls; it is enacted, '[hat the recited Proviſion thall be repealed, ſo far a; 
the ſame affects any Toll- gate directed or authoriſed to be ſet up at ary 
Place particularly ſpecified and mentioned in any Act of Parliament, for 
repairing any Highway or Road, paſſed before the making of the ſaid Ag 
of the Thirteenth Year of his preſent Majeſty's Reign. © 
By the 14th of Geo. 3. cap 82. reciting another Part of 13 Geo. 3 iti; 
enacted; Thar ſo much of the recited Act, as impowers the 'Truftees of 
any Turnpike Road to receive and take the Additional Toll of Twenty 
Shillings for every Hundred Weight, which any Waggon, Cart, or Car- 
riage, together with its Loading, ſhall weigh, at any Weighing Engine, 
over and above the Weight allowed thereby; and alſo ſo much thereof a; 
permits any Waggon, Cart, or Cat riage, after having been weighed a 
| aforeſaid, to be drawn by an unlimited Number of Horſes ; ſhall be, and 
is bereby repealed. | ED e 8 
And that it ſhall be lawful for all Truſtees, appointed by any Act, for 
the Repair of any Turnpike Road within that Part of Great Britain called 
England, or any Five or more of them, or for any Perſon properly im- 


powered by any Five or more, to receive, over and above the-Tolls d. 


ready granted, or hereafter to be granted, the following Sums of Money, 
as 1 1 Tolls for every Hundred Weight of One Hundred and 
Twelve Pounds to the Hundred, which any Waggon, Cart, or Carriage, 
together with the Loading thereof, ſhall weigh, at any Weighing Engine, 
over and above the Weights by the before recited Act allowed to each d 
them reſpectively ; that is to ſay, For the Firit and Second. Hundred d 
uch Over-weight, the Sum of | hree pence for each Hundred; for every 
Hundred of ſuch Over- weight above Iwo Hundred, and not exceedin! 
Five hundred, the Sum of Sixpence : For every Hundred of ſuch Orc: 
weight above Five Hundred, and not exceeding Two Hundred, the Sum d 
Two Shillings and Sixpence: For every Hundred of ſuch Overweight 
above len Pando and not exceeding Fifteen Hundred, the Sum d 
Five Shillings : And for every Hundred of ſuch Over- weight abort 
Fifteen Hundred, the Sum of Twenty Shillings : Which ſaid addition 
Toll or Duty hereby granted and made payable at any Weighing Engine, 
as aforeſaid, ſhall and may be levied and recovered in any of the Case 
aforeſaid, upon any Perſon liable thereto, or upon his or her Goods « 
Chattels, who ſhall, after Demand made thereof, refaſe or neglect i 
pay the ſame, in ſuch Manner as any other Toll or Duty payable at th! 
tame Toll-gate or Bar, where any ſuch Engine ſhall be erected, is or ſhi 
be by Law to be levied and recovered ; and the Money ariſing from foci 
additional Toll or Duty ſhall be applied to the Repairs of the Turnpik: 
Road where the ſame ſhall be collected. | | | 


And, that no Waggon, Cart, or Carriage, employed only in 1M 


bandry, or carrying only Manure or Lime for the Improvement d 
Land, 'or Hay, Straw, Todder, or Corn anthreſhed, (excepting Hay * 
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1 WE 6craw carried for Sale), ſhall be weighed at any Weighing Engine now 
20 erected, or hereafter to be erectet. 5 5 e 
iſt, And, That the Truſtees of the ſeveral Turnpike Roads within Ten 


Miles of the Cities of London and Weſtminſter, and the Borough of South- 
Lark, may, at their General or Quarterly Meetings, lower the ſeveral 


W 


Surfaces, during the Term of One Year only, is found not to be a ſuf- 
cient Encouragement to induce Perſons to erect and make Uſe of the 
ime, it is enadted, That all ſuch Waggons, Carts, and Carriages, ſhall, 
or and during the Term of Five Years, to be computed from the 
wenty-ninth Day of September, One thouſand ſeven hundred and 7 
four, be permitted to paſs or be drawn upon any Turnpike Road Toll 
free: And from and after the Expiration of ſuch Term, then to pay half 

oll only, as directed by the before recited Act. | ; 


* additional Tolls hereby directed to be taken for Over- weight. | | 

i 5 And reciting, that whereas the Exemption from Toll in the before re- 

d: ciced Acc, given to Waggons, Carts, and Carriages, moving upon 

ins WR ollers of the Breadth of Sixteen Inches om each Side thereof, with flat 
I 


1 By 16 Geo. 3: cap. 39. the Clauſe in 13 Geo. 3. whereby it is enacted, 
ny i That the Tire of the Wheels of all Waggons, Wains, Carts, and other 
int Carriages, to be uſed on any I urnpike Road, ſhall be counterſunk, by 
ne, 


placing the ſame upon the Fellies in ſuch Manner that the Nails ſhall not 
iſe above the Surface, and that the Sole or Surface of the Wheels ſhall 


1 be quite flat, is repealed. 

and And reciting, that whereas by the ſaid Act it is provided, That no 
Perſon ſhall be allowed to take the Benefit of certain Exemptions in the 

Hay aid Act, or have the Power of compounding for Tolls, in reſpe& of 


Carriages having the Fellies of the Wheels thereof of the Breadth or 
Gauge of Six Inches, or upwards, unleſs the Fellies, and the Tire upon 
ſuch Fellies, ſhall lie flat: And reciting, That whereas Doubts may ariſe 
concerning the Conſtruction of the Proviſion, which, according to the 
ſtrict Senſe of the Words, cannot be complied with, it is enacted, That 
| Wheels of the Breadth or Gauge of Six Inches, or upwards, the Fel- 
ics or Tire whereof ſhall not deviate more than One Inch from a flat 


urface, ſhall be deemed and taken to be flat. 


50 | And the 16th of Geo. 3. cap. 44. reciting a Clauſe in 13 Geo. 3. where- 
IF, by it is enacted, "hat Double Toll ſhall be paid for the Paſſage through 
6 Lurnpike-gates of all Carriages, having the Fellies of the Wheels thereof 


of leſs Breadth or Gauge than Six Inches from Side to Side, it enacts, 
That ſo much of the Act, as enacts that the 'I'ruſtees, or ſuch Perſon or 


555 Perſons as are authoriſed by them, ſhall demand and take, for every 
5 i Waggon, Wain, Cart, or Carriage, having the Fellies of the Wheels 
Gs thereof of leſs Breadth or Gauge than Six Inches from Side to Side, at 
6 # the lcaſt, at the Bottom or Sole thereof, and for the Horſes or Beaſts of 
| 5 Draught drawing the ſame, from and after the e Gags Day of 
. September, One thouſand ſeven hundred and ſeventy-ſix, Double the 


Folls or Duties which are or ſhall be payable for the ſame reſpectively; 
dy any Act before any ſuch Waggon, Wain, Cart, or Carriage reſpec- 
tively, ſhall be permitted to paſs through any Turnpike Gate or Gates, 
Bar or Bars, where Tolls ſhall be payable by virtue of any ſuch Acts, 
ſhall be ſuſpended until the I'wenty-ninth Day of September, One tho4- 
land ſeven hundred and ſeventy- eight. | | 

And that it ſhall be lawful for ſuch Truſtees, and they are required, 


oh o celeaſe all Leſſees of Tolls within their reſpective Juriſdictions, from 
45 their N Contracts, at the End of the current Year, it ſuch Leſ- 
ces ſhall deſire the ſame. 


71 „ (H) Dow 


* Page 60 (H) Pow the Parties obliged to repair are to be 
; — orga againſt, and what Defence they may 
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Keilw. 34. IT ſeems clear, that no one ought to be puniſhed for any Offence againſt 
Crom. 131. | the Highways, without being firſt called r git to anſwer for himſelf, 
Dalt. c. 26. except in the Caſe of a Preſentment in a Court-Leer, and, as (a) ſomeſay, 
JH. 2. 4. a. in the Caſe of a Preſentment by a Juflice of Peace on his View; and even 
50 pal = in the Caſe of a Preſentment in a Court. Leet, if it touch a Man's Freehold, 
64. Keb. 28 by charging him with being bound to Repairs in reſpect of the Tenure 
256. 829, of his Land, it may fo far be traverſed in the King's Bench, being remoy. 
991. 2 Keb. ed thither by Certiorari; allo it may be traverſed where the Defendant in 
7I5, 728. Treſpaſs juſtifies under it. | FEES | 
Raynm. 182. | | 
(a) So held 5 8 | | 
by Holt; (but the other Juſtices cont.) becauſe ſuch a Preſentment cannot be a greater Eſtop- 
pel than the finding of a Grand Jury, who are upon Oath. Carth. 213, 213. 


Hawk. P, Upon a Certificate and Affidavit that the Highway is in good Repair, 


C. 219. Exceptions to the Form of the Indictment may be taken, but not eaſily 
without ſuch Certificate and Affidavit; and the Exceptions of this Kind 
rw TR Ip 3 | 

1. That the IndiAment doth not certainly ſhew a Locus a quo, and x 

is no Need to thew that a Highway leads to i 


2 Rol Abr. Locus ad quem, but there 
81. pl. 18. Market-Town. = 
Palm. 389, | 

420. 2 Kebs 715, 728. Brownl. 6. 


2Rol. Abr. 2 That it is repugnant to itſelf, in ſhewing where the Nuiſance was 
Br. 3. Keb. done; as where it ſets forth, that a Man ſtopped a Way at D. leading 
644 from D. to . . 5 


Cro Jac. 3 That it doth not certainly ſhew to what Part of the Highway the 
324. Nuiſance extended; as where it only ſays, that a certain Part of the 
3 Abr. King's Highway at K. was ſtopped, without {hewing how much; or 


heile it ſays, the Place nuiſanced contained ſo many Feet in Length, 
and ſo many in Breadih, by Eſtimation _ 35 

wth 246. That it doth not ſhew with ſufficient Certainty, that the Place nui 

pL.8. 214; fanced was a Way common to all the King's People; as where it onl 

Raym. Calls it a Horſeway, or having called it a common Footway to it 

1174, Church of D. adds, for all the inhabitants of D. 

6Mod. 255. © 1 = 

Cro. Eliz. . | 

63. Vent. 208. Poph. 206. 2 Keb. 728. 


-  Noy l 14 5. That an Indictment for not Repairing a Highway, which the De 
3 Keb. 85, fendant ought to repair ratione tenure, doth, (b) omit the Word ſue. 

(5) But this 
Exception hath been of late over-ruled. Hawk. P. C. 220, 


3 Reb. 58. 6. That an Indictment againſt J. S. Biſhop of A for not Repairing 

Highway, Ec. doth not ſhew in what Capacity he ought to doit. 
And. 234, 7. That the Naiſance is not expreſſed in proper Terms; as where tht 
Indictment is, that the Defendant diverted the Highway, which cannot 
be, becauſe a Highway cannot be diverted, muſt always continue in the 
fame Place where it was, howſoever it be obſtructed, and a new Wi 
made in another Place, b 5 


8. The 
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HIGHWAYS 


3 5 . 1 8 3 

1 That an Indictment againſt ſeveral Perſons for not Repairing, is laid 2 Rol. Abr. 
58 Wnt ſeverally ; "Wat no Exception, that a Prokorhimen of ſuch 79» 81. 
2 Highway's being out of Repair by the Default of the Inhabitants, c. 4 
doch not name any Perſons in certain; or that a Preſentment againſt a 

Man for Stopping a Highway in his own Land, which is well proved by 

che Evidence of Ploughing it, doth not lay the Offence vi armic. | 
9. That tbe Defendants cannot plead quad non debent reparare, with- # Page 61 
q out ſhewing who ought. | 0 1 Sid. 140. 

= OT « 203. 


I And note; the Defendant ſhall not be diſcharged by ſubmitting to a ED og 
' Fine, but a Diſtringas ſhall go ad infinitum, till he repair the Way. 2 2 . 
4 163. 

2 - SC . ———— — woe ns ne none een 
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HUE anp CR T.. 


UE and Cry is the Purſuit of an Offender from Town to Town till 3 Inſt. 116, 
J he be taken, which all who are preſent when a Felony is commit- 117. 
| ted, or a dangerous Wound given, are by the (a) Common Law, as well 2 Inſt. 172. 
as by Statute, bound to (5) raiſe againſt the Offenders who eſcape, on Palt. J 


pain of Fine and Impriſonment, 5 SW 


| A EY 5 ; Coron. 395. 
Cro. Eliz. 654. Cromp. 178. /a) That it is the old Common Law Proceſs after Felons — 
ſuch as have dangerouſly wounded any Perſon. 2 Hal. Hiſt. P. C. 98.——And therefore 
Bratton ſays, Quod omnes tam milites quam alii, qui ſunt quindecim annorum © amplius, jurare debent 
ud Utlagatos, Murdritores, Robbateres & Burglatores non receptabunt, nec its conſentirent, nec eorum 
| receptatoribua, & ft guos tales noverint eos attachiari facient, & hoc vicecomiti & ballivis ſuis monſira- 
lent, & fi huteſium vel clamorem de talibus audiverent, ſtatim nudito clamore ſequemur cum familia & 
hominibus de terra ſua, Brat. lib. 3. c. 1. (6) May be by a Horn or by the Voice. 2 Inſt. 
172. | : | | 


As the Raiſing ofthe Hue and Cry is enjoined by the Common Law, 
which may be called a Raiſing of it at the Suit of the King, as well as by 
ſeveral Acts of Parliament, which may be called a Raiſing of it at the Suit 
of a private Perſon, in as much as thoſe Statutes make the Hundred an- 
ſwerable to the Party robbed, if they neglect to purſue the Hue and Cry, 
aud apprehend the Robbers ; therefore we ſhall conlider, 


(4) Hue and Cry at the Common Law, or Suit 
of the King. 62. 


And herein, 5 

1. By whom Hue and Cry is to be levied. 62. 

2. In what Manner it is to be levied. 63. 

3. In what Manner to be purſued. 63. f 
4. 1 the Perſons may juſtify doing who purſue it. 
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5. How 
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00 Of Raiſing 915 8 and d Ciy alirtlaht' to 9 be l b. 
veral Statutes which declare in what Manner 
85 Pundred 1575 be . 6 . 
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What Kind of Robbery it muſt be ſo as to make 
| W Hundred liable, and how far 1 it is enen that 
it be done on the Highway. r 
2. On what Day, or Time of the Day, it muſt be 
committed. 67. 
* Page62 3. What Hundred ſhall ba ſaid to be liable. 68. 
4. What Perſon is to bring the Action, and make 
_ Oath of the Robbery. 69. 
5 . Of the Notice to be given of the Robbery. 50. 
9 6. Where the Party muſt give Bond 15 Payment of 
Oioſts, in caſe he does not prevail. . 
Of the Oath to be taken of the TILA and before 
' whom the ſame muſt be. 72. 
| # 8. At what Time the Action is to be brought. 73. 
9. What Evidence will maintain it; and therein of the 
3 for and againſt it. 73. 
o. What ſhall excuſe the Hundred; and therein of 
535 the Robbers. 74. 
11. How the Money is to be levied, and each Hun- 
dredor to contribute to the Charges. 75. 


* 


600 pur and Cry at Common Law, or Suit of 
the King; And herein, 


1, By whom Hue and Cry 1 10 to fa "rr 


FN 


2 Inſt. 174. T ſeems bs clearly 1 that a private Perſon 0 Fran been rob- 

3 Inſt. 116. 1 bed, or who knows that a Felony hath been committed, is not only 

Hal. Hiſt. authoriſed to levy Hue and Cry, but is allo bound to do it under pain of 

P. C. 464. Fine and Impriſonment. 

2 Hal. Hiſt. From hence it follows, that akkouph it is a ood Codrt, as my. Lord 

P. C. 99. Hale ſays, to have a Precept or Warrant from a fades of Peace for railiog 
of Hue and Cry, yet it is neither of ablohne nn nor ſometimes con- 
' venient, 


a _ 


F 


9 ? * 2 1 5 9 : : * 
. A A A Fe . 7 
E AN p . | 


49 


— — 1 


ng 2001294 561 , ß tiiantt or 
venient, for the Felons may eſcape. before. the Juſtice can be found ; alſo 
Hue and Cry was part of the Law before the Statute of 1 E. 3. cap. 16. 
which firſt inſtituted Juſtices of the Peace, . / reed 
And although alſo, ſays he, it is eſpecially incumbent up 
to purſue Hue and Cry, ben called upon, and they are ſeverely puniſh- P. C. 99, 
able if they neglect it; and it prevents many Inconveniencies f they be 100. 
there, for it gives a greater Authority to their Purſuit, and enables the 
Purſuants, in his Aſſiſtance, to plead the General Iſſue upon the Statutes 

of 7 Jac. l. cap. 5. 21 Fac. cap. 12, without being driven to ſpecial 
Pleading; and therefore to prevent Inconveniences that may happen b 


Unrulineſs, it is molt adviſable that the Conſtable be called to this Action; 

yet upon a Robbery, or other Felony committed, Hue and Cry may be 

| raiſed by the Ca) Country, in the Abſence: of the Conſtable ; and in this () And 

there is no Inconveniency, (+) for if Hue and Cry. be, raiſed withour therefore 

Cauſe, they that raiſe it are puniſhable by Fine and Impriſonment. called c 

: 1 5 155 FFF £ 445 1 23 | 6 44 t$e 6 MY | e Beer de paiis, 2 

P. C. 100. 0f the Manner of Raiſing it according to the Law of the Foreft, vide 4 Inſt. 

294 (5) 29 E. 3. 39. Fitz. Treſpaſs 252. Cromp. 179. 21 H. 7. 28. a.—As Diſturbers of the 

King's Peace. 2 Inſt. 172. wet y f # OR a1 os {2 tei, NCA. + OE AR CI] 
2. In what Manner it is to be levied, © Plage 63 


S 
„ * 4 3 
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the Conſtable of the next Town and declare the Fact, and (c) deſcribe Date. yu. 
the Offender, and the Way he is gone ; whereupon the Conſtable ought 76, C. 28 
immediately, whether it be Night or Day, to raiſe his own Town, and Cromp.178 
make Search for the Offender ; and upon: the not ee to ſend the A 
like Notice, with the utmoſt Expedition, to the Conſ ables of all the 8 5 78: : 
Neighbouring Towns, who:ought in like manner to ſearch for the Offend- jr he EY 
er, and alſo to give Notice to their Neighbouring Conſtables, and they 10 it, to tell his 
the next till the Offender be found, + eo hn orga ant Oo 
| 15 JJ oa ine . frribe his 
bit, Horſe, and ſuch other CEitcumſtances, that he knows, which may conduce to his Diſco- 
very. 2 Hal. Hiſt. P. C. 100. 5 „ „ | 


* F 
5 : . 12 1 3 


3. In what Manner to be purſuee. 
The Conſtable is not only to make Search. in his own Vill, but is alfo 2 Hal. Hio. 
to raiſe all the Neighbouring Vills, who are all to purſue the Hue and Cry P. C 101. 
with Horſemen as well as Footmen until the Offender be taken. en 


+4 What the Perſons may juſtify doing who purſue . Fs 


For the Underſtanding hereof we ſhall here inſert what my Lord Chief 
juſtice Hale apprebends to be the Law in this Matter 5 


of a Felony committed, though in Truth there was no Felony committed; P. C. 101. 
vet thoſe, who purſue Hue and Cry, may arreſt and proceed as if a 
Yclony had been really committee! „„ Phys „ 
And therefore the Juſtification of an Impriſonment by a Perſon upon 3 H. 5. 5. 8. 
Sulpicion, and by a Perſon, eſpecially a Conſtable, upon Hue and Cry 21 H. 7.28. 
levied, do extremely differ; for in the former theie malt be a Felony 2. fer Rede. 
arerred to be done, and it is iſſuable; but in the latter, viz. upon Hue and 2 E 4. 8 & 
Cry, it need not be averred, but the Hue and Cry levied upon Information 2.29 1 5 
of a Felony is ſufficient, though perchance the Information was falſe ; and en 
therefore an Averment of a Felony committed, in caſe of a Juification of Hiſt, P. © 
| 5 | an roa. 


on Conſtables 2 Hal. Hiſt. 8 
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The regular Method of leyying Hue. and Cry, is for the Party to poo 3 b rs 


Perſon, Ha- 


1. That in caſe of Hue and Cy once raiſed and levied upon Suppoſal 2 Hal. Hift. | 
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au Impriſonment upon Hue and Cry, is not n Reaſons whereof | 
are, l. Becauſe the Conſtable cannot examine the Truth or Falſhood ofthe 

Suggeſtion of him Who firſt levied i for he cannot adminiſter him an 

Oath ; and if he ſhould forbear his urſuirof the Hue and Cry till it be 

examined by « Juſtice of Peace, the Felon'migbr'eſeape; and the Parr 

4. © wouldbe loft and Fruitlefs, 2. By ſeveral Ads of Parfamemt he is ebm 

© pellable to purſue Hue and Cry, and is puniſhable; as thoſe of the Vi, 

f they do it not. 3. Becauſe he that raiſed a Hye and Cry where 5e 

Felony is committed, viz. the Perſon that giveth the falſe "Information, 

is ſeverely puniſhable by Fine and Impriſonment, if the Information be 

flalſe; and therefore if he raiſe a Hue and Cry upon a Perſon that |; 

innocent, yet they that purſue the Hye and Cry may Juſtify the yr. 

ſionment of that innocent Perſon, and the Raiſer is.: puniſhable; and by 

de fame Reaſon, if he give Notice of 4 Felony committed "when ther 

,,, d 

*Fage 64 22. If Hoe and Cry be raiſed againſt a Perſon eertain ſor Feleny, though 

| be pigs poſſibly he is innocent, yet the Conſtables, and thoſe that follow the Hye 

'.) » +.» and Cry, may arreſt and impriſon him in, the. common Caol, or ca 


: — $1 FIRE him 10 4 yſtice of the Peace. REL an 7% LT c 
3 . 4) Perſon purſued by Hue and Cry be in a Houſe, and the Doon 
P. C. 102. are ſhut, and refuſed to be opened upon Demand of the Conſtable, and 
Notice given of his Buſineſs, he may break open the Doors; and this be 
may do in any Caſe where be may arreſt, though it be only a Suſpicion 
- (#)5C0:9% of Felony, for f. is for the King and Commonwealth, and (4) therefore: 
5 1 gh 8 f Von omittas is in the Cafe and the ſame Law is'ypon a dangerou 
n Woung given, and a Hue and ve! levied upon the Offender.” | 
| Hal. Hiſt., And it ſeems in this Cafe, chat if he cannot be otherwiſe taken, he mj 
P. C. 102. de killed, and ie Neceſft excuſeth the Conſt able. 


þ 


% 


Dalt. e. al. 4. Upon Hue and Cry levied againſt any Perfon, or where any Hue 
2 E. 4-8. b. and &y comes to a Conſtable; whether the Perſon be certain or uncer 
Srenp 4 | rain, the Cooſtable may ſearch in ſuſpeRted Places withio his Vill forth 
2 Hal. Hit. apprehending of the Felons, ou ey adrod 
FT. C. 103. . „ 1 | : 7 
2 Hal. Hit. But though he may ſearch ſuſpected Places or Houſes, yet his Entry mul 
P. C. 203. be per gſſia aperta, for he cannot break open Doors barely to ſearch, unlek 
a - the Perſon againſt whom the Hue and Cry is levied be there, and then iti 
true he may; therefore in caſe of ſuch a Search, the breaking open the 
Door is at his Peril, vig. juſtifiable if he be there; but it muſt be always 
remembered, that in caſe of Breaking open a Door, there muſt firſt be i 
Motice given to them within of his Buſineſs, and a Demand of Entrance, 
and a Refuſal, before the Doors can be broken. 5 
2 Hal. Hiſt. 5. If the Hue and Cry be not againſt a Perſon certain, but by Deſcrip. 
P. C. 103. jon of his Statute, Perſon, Clothes, Horſe, e. the Hue and Cry doth 
Jaſtify the Conſtable, or other Perſon, following it, in apprehending the 
Perſon ſo deſcribed, whether innocent or guilty, for that is his Warrant; 
| it is a Kind of Proceſs that the Law allows, (not uſual in other Caſe) 
vis. to arreſt a Perſon by Deſcription. . TEES 
2 Hal. Hiſt. 6. But if the Hue and Cry be upon a Robbery, Burglary, Manſſaughte:, 
PF. C. 103. or other Felony committed, but the Perfon that did the Fact is neither 
known nor deſcribable by Perſon, Clothes, or the like, yet ſach a Hue 
and Cry is good, as hath been ſaid, and muſt be purſued, though no Per. 
ſon certain be named or deſcribed. | öV»ʒt 
2 E. 4. 8. b. And therefore in this Caſe, all that can be done is, for thoſe who purſoe 
— mm the Hue and Cty, to take ſach Perſons as they have probable Cauſe 10 
188. ſuſpect; as for Inſtance, ſuch Perſons as are Vagraots, that . 
an Account where they live, whence they are, or ſuch ſuſpicious f 
4 -- TIER | 1 b | keg Tn NE. 1 


HUE ANDY C R T. | 
as come late into their Inn or Lodging, and give no reaſonable Account | 
where they: bad bobs png the like, ũ —wun. as | 
Ad here the Juſtifieation of the Impriſonment is mixed, partly upon 2 Hal. Hit. 
the Hue and Cry, aud partly upon their own Suſpicion; and therefbre, 1. P. C. 104. 
In reſyect that it is upon Hue and Cry, there needs no Avet ment that the | 
Felony was done; yet it muſt be averred that an Information was given 
that the Felony was done; if the Atreſt be By that Conſtable that firlt re- 
ceived the Information, and fo raiſed the Hue and Cry; or if the Arteſt 
were made by that Conſtable, or thoſe Vills to whom the Hue and Ty 
came at the ſecond Hand, it muſt be averred that ſuch a Hue and BY 
came to them, purporting ſuch a Felony to be done; but 2. Alſo in as 
much as the Hue and Cry neither names or deſcribes the Perſon of he 
Felon, but only the Felony committed; and therefore the Arreſt of this 
or that particular Perſon, and ſo applied, is left to the Suſpicion and Bi ce 
cretion of the Conſtable, or the People of the ſecond or third Vill; he, 
t arreſts any Perſon upon ſuch general Hue and Cry, muſt aver that be 
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ſuſpeted, and ſhew.a reaſonable Cauſe of Suſpicio . 
gut now by the Statute of 7 Jac. 1. cap. 5. the Conſtable, or aby p 
that come in to his Aſſiſtance, even in this Caſe of Hue and Cry, may IS 
plead the general Iſſue, and gave the whole Matter of the Juſtification io p. C. 104. 
Evidence s for the Purſuit of Hue and Cry, though performed by others 
1 as well as the Conſtable, is principally the Act of the Conſtable of the Vill, 
icioo ii and the others are but his Deputies or Aſſiſtants within the Precincts of : 
forez his Conſtable- wick. 2 | 8 | | BS, ys Us 

eros il Ne 13 
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5. How the Omiſſion or Neglect of not doing it is puniſned. 
Hue There can be no Doubt but that both by the Common Law, as alſo by , Hal. wa, 
cer. the ſeveral Statutes which injoin the Levying of Hue and Cry, they who p. C. +. 
A. neglect to levy one, (whether Officers of Juſtice, or others) or who ne- 
. = gle to putſue it when rightly levied, are puniſhable by (a) Indictment, and 
may be fined and impriſoned for ſuch NegletR. t. 


(a) That it 
Ss | is one of the 
which may be inquired of and puniſhed in the Sheriff's Torn er Leet: Dale, Sberig 39. 
2 Hawk. P. C. 67. e )))) = 
And now by the 8 Geo. 2. cap. 16. it is enacted, “ That every Con- 

e ſtable of the Hundred, and every Conſtable, Boſholder, Headborough, 

« or Tythingman of any Town, Pariſh, Village, Hamlet, or Tything, 
„within the Hundred, or the Franchiſes within the Precinct thereof, 
©© wherein the Robbery ſhall happen, as ſoon as the ſame ſhall come to his 
« Knowledge, either by Notice from the Party or Parties robbed, or from 

« any other Perſon or Perus to whom Notice ſhall be given thereof, 

« purſuant ta this or any other Statute, ſhall, with the utmoſt Expedi- 
tion, make and cauſe to be made, freſh Suit and Hue and Cry after tne 

« Felon or Felons by whom ſach Robbery ſhall be committed; and if any 

« Conſtable, Boſholder, Headborough, or Tythingman, ſhall offend in the 
« Premiſſes, by refuſing or neglecting to make, or cauſe to be made, ſuch 

' © freſh Suit and Hue and Cry, every ſuch Offender ſhall, for every ſuem 
« Refuſal or Neglect, forfeit 5/.” ok | 
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„ (B) Df raiſing Hue and Try purſuant to the ſe- 
+. veral Statutes which declare in what Manner 
the Hundred {hall be chargeable for Robberiex, 


| AE Levying of Hue and Cry is, as has been already obſerved, in. 
| 6 joined by ſeveral Acts of Parliament, and to this Purpoſe it is en- 
(e), That acted by (a) HWeftm. I. cap. 9. ** That all be ready and apparelled at the 


Pet oy & Summons of the Sheriff ff a cry de fats, to e and arreſt Felons, 
that Hue 48 Well within Franchiſes as without; and if they do it not, and be 


| waxground- and. fined for the Neglect. 

yet my Lord Cole ſays, that it was uſed long before, as appears even by this Statute, which, 

inſtead of introducing a new Law, enforces Obedience to that which was founded on the an- 
1 f x 3 * 1 74 14 47 ; ein b 52 5 


and rx © thereof Attaiot, Ie Roy prendra @ eum grævement, they are to be indicted 


et 
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„ ſhall be attached to be before the Juſtices in Eyre“ 
By the Statute of Winton, or 13 E. 1. cap. 1. it is enacted, . That 


„ Town to Town, and from Country to Country.“ And 7 5 2. of the 
-.*- aid Statute, If the Country will not anſwer for the Bodies of ſuch 

„ manner of Offenders, the Pain ſhall be ſuch, that every Country, that 

« is to wit, the People dwelling in the Country, ſhall be anſwerable for 

« the Robberies done, and alſo the Damages; ſo that the whole Hun- 

| « fred where the Robbery ſhall be done, with the Franchiſes being with- 

e in the Precinct of the ſame Hundred, ſhall be anſwerable for the Rob- 
I beries done: And if the Robbery be done within the Diviſion of two 
« Hundreds, both the Hundreds, and the Franchiſes within them, ſhall 
« be anſwerable: And after that the Felony or Robbery is done, the 
© Country ſhall have no longer Space than (5) Half a Year, within which 


"ny tangy % Half. Year. it ſhall behove them to agree for the Robbery or Offence, or 
that this © elſe that they will anſwer for the Bodies of the Offenders,”  _ 


Statute * 7 * ; | v4 
expreſsly gives Half a Year, and not forty Days, as mentioned in an Edition of the Statutes 
then lately publiſhed ; but that the forty Days are given by the Statute 28 E, 3. c. 11. 2 Inf 
569. But in 3 Lev 320. it is ſaid, that upon &earch of the Parliament Roll it appears that 
the Statute of Winton gives only forty Days to the Country, and that the Statute 28 E. 3. is 
but a Confirmation thereof ; and accordingly it was adjudged, where the Plaintiff brought an 
Action on the Statute of Winton, and declared that he was robbed, and none of the Robbers 
taken within ſorty Days, according to the ſaid Statute ; and with this the modern Precedents 
agree, as Raſt Ent. 406. Co. Ent, 351, Herne 215, The Brev. 141. 2 Sand. 376. 


(That this The 6e) Statute of Winton (d) gives the Action againſt the Hundred ; 
is not a pe- but by ſubſequent Statutes, ſuch as 27 Eliza. cap. 13. 8 Geo. 2. caps, 16. 
nal Law, ſo vera Alterations and Additions have been made therein, which we ſhall 


thatthe Sta- conſider under the following Heads. 
tutesof Jeo- 5 80 5 8 


ſails extend 5 

to Actions brought thereupon, but is a Law made for the Peace of the Kingdom, and Ad- 
vancement of juſtice, Cro. Jac: 496. 12 Mod. 242. (4) And therefore the beſt Way for the 
Plaintiff to c de his Declaration is contra Formam Statuti, becauſe the Statute of Winton only © 
gives the Action, Cro. Jac. 187, 118. Yelv. 116. Noy 125. Show. 94. Andr. 115, 117: 
Comb. 160, 16r. © | | A 
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1. What Kind of Robbery it muſt be ſo as to make the Hundred 
able, and how far it is neceſſary that it be commuced on the 
TCC ² ouůn e 
OY : | Fo * y ROW 7 ; : F . . 1 bo 8 s 8 ö Co. 6. 5 EL 
It ſeems to be admitted, that no Kind of Robbery will make the Hun- 15A 6 FA 
dred_liable, but that which is done openly, and with Force and Violence ; A je 
and that therefore the (d] private ſtealing or taking any "Thing from the (Where a 
Party, does not come within the Statutes which make the Hundred liable, uh ier's- -. 
becauſe the Hundred is not liable becauſe they did not prevent the Rob. Son and 
bery, but becauſe they did not apprehend the Robbers, which in private Servant 


* 
2 


a. + 


Felonies, and of which they had no Notice, it would be difficult, if not 8 


8 „ 
Styl. 427. 
® . 9 


1 10 it hath been adjudged and is admitted in all the Books whi 
ſpeak of this Matter, that d in a Houſe, whether it be 4 D 


or by Night, does not make the Hundred liable: The Reaſons whereof Cas. 
are, that every Man's Houſe's in Law eſteemed his Caſtle, which he Him- Moor 620- 


| ſelf is obliged to defend, and into which no Man can enter, to ſee What 3Leon. 262. 


is doing there, without his Leave; alſo being done in a Houſe, the Inha- Cro Jars d 
birants of the Hundred cannot be preſumed to have Notice of it, ſo as to 49 be abies 
be able to apprehiend the Offenders, 34 753: 56 

IE ESD $222 ks N . 818 i Sp 146. 


2 lnſt, 569. 2 Salk. 614 pl. 4. Will. 412, 437. 3 Com. Dig. 47. 2 Hawk. F. C. 177. 


* But if a Perſon be aſſaulted in the Highway, and carried into a * Page 67 
Houſe, and there robbed, it ſeems the Hundred ſhall be liable; for other- 
wiſe the Proviſion made by the Statute would be eluded 7. "711? Sid. 363. 
; A ; = : to oite 3 
Salk. 614. pl. 4. 7 Mod. 157. + The Caſe in Sid. does not warrant the Text, neither does 
Salk. yet there is ſome Mention of ſuch a Caſe in 7 Mod. 160. ſuppoſing it to be an empty 
Waſte Houſe, but no Opinion as to this Point. = J 


Alſo it does not ſeem neceſſary that the Robbery ſhould be committed 
in the Highway, nor alledged to have been fo by the Plaintiff in his De- 


claration. 


wy 


| 7Mod. 159. 
. 5 1 | maybe in 
a private 


Way,—may be in a Coppice; and in both Caſes the Hundred ſhall be chargeable. 2 Salk. 


614. pl. 4. 


Therefore where upon the Statute of Hue and Cry the Plaintiff declared, Carth. 7x. 
quod quedam Perſonæ ignote, Ec. apud quendam locum ex Auſtrali parte J Nod. 28 8. 
cujuſdam Fanue vocat Fair- Mile Gate, inſra Parochiam, fc. vi & ar- ene = 
mis aſſaulted him, and robbed him 'of ſo much Money, and there being a © 82 wy 
Verdict for the Plaintiff, it was moved in Arreſt, that apud quendam Locum judged be- 
might be meant of a Robbery committed in a Houſe, Garden, or Wood, tweenToung 
for which the Hundred is not liable, being only obliged to guard the High- and the In- 
ways: But it was held, that the Declaration was good, eſpecially after habitants of 
Verdid. becauſe ir muſt be intended that this was given in Evidence, Mam 
otherwiſe the Plaintiff would have been nonſuited : Alſo the Court held, 7; * 25 
that without the Help of a Verdict, this Declaration had been good, and Wil Rep. 
that it was not neceſſary for the Plaintiff to alledge, that the Robbery 412, 437. 
was committed on the Highway, more than that it was committed by 2Ld.Raym, 
Day, and not by Night, and that all the ancient Precedents were ac- 828. 


| 11 Mod. 
aten 8. pl. 3. 
28tra. 101 88 


2. On what Day or Time of the Day it muſt be committed. ” 
It hath been reſolved by three Judges againſt one, that a e, ger the Cro. Jac. 
Sabbath. Day ſhould charge the Hundred, and that the Purſuing of Robbers 496. Waite - 


who violate the Sabbath was ſo far from being a Profanation of that Day, von * 
ä | | 5 - that undred of 


Stole. Stra. 
406. Comyns 49. 


uy 3 CRE 


Nen 156. that it was a a Work of Charity and Juſtice ; alſo that ſeveral Perſons, ſuch 


9 as Phyficiang, Chirurgeons, Midwives, Oe. were neceſſitated to travel 
on that Day, and; it was but reaſonable. that they ſhould' be protected i in 


their -ourney. 
ne, But now by the 29 Car. 2. cap. 7. par. 5. it is enacted, 1. Fbet if any 
"> fem 5 Perſon or Perſons whatſoever, which ſhall Ja) travel pon the Low? $ 
extend to 4 , ſhall be then robbed, that no Hundred, or the Inhabitants thereof, 
Perſons in hall [be charged with, | or. anfwerable for, any Robbery fo committed; 
che Country « hut the Perſon or Perſons ſo robbed. ſhall be barred from bringin 


riding or 4 Action for the ſaid A y 3. any Lay to the contrary hot wit 
Ether 
ließ 


2 e ney as t oe been ly, hs H 10 oy! Food by * 1 ur 
n ES Law PRONE ben mo 1 " wy 
XS 5 
phi: it is a a VE% that for e ts in . Ni the 
7 Co. . Hundred is gente. becauſe they cannot bè preſumed to | 
. thereof, ſo as to be able to apprehend the Robbers. 
1 90 But yet it is not neceſſary that the Robbery ſhould be committed after 
a 1 - Sun-rife, aud: before Sun- ſet, and that therefore if there be as mach 
__ Day-light at the Time that a Man's Countenance might be diſcerned 
e 1 though it be before Sunriſe or after Sun · ſet, the Mee 
Cro. Jac. be liable. | 


1 a ma. a 2 GE 1 


wh E Alſo it ĩs not et 7 che Pudoufr to Medye it in bis mere 
z. that the Robbery was committed in the Day time, and not in the Night: 


* Page 68 But it ſeems, that if upon the Evidence 1 it turns ont to have bees com- 
Carth. 71. mitted in the N ight, he cannot have a Verdict. | | 


Cotib. 150 b 
38404. 258, and ſee the Authoritics to third Paragraph above. Show. 62. 8. P. admitted. 


bid; 263. Alſo it hath OE. held, that if Robbers 4358 or ns the Waggoner 
Nod. 159- to drive his Waggon from the vey by Day, but do not rob or take 


5 _m_ the Inhabitants in Dimidio Hundred de W. and this Half Hundred the Court will intend a 
ndred of itſelf, eſpecially after Verdict; aud that if it were otherwiſe, it ſhould have been 

ſo pleaded or given in Evidence; and that i it is the ſame Thing as an Ation brought againſt 
the Inhabitants of the Hundred of W. commonly called the Halſ Hundred of W. ob. 24. 
pl. z10. cel, $ Caſe, Brown. 156. 8. hab | 


3Med.258. any n till 1 that yet this is a in the * — ſo az to Bu 
on oo 1. charge the Hu g 
3. What ! ſhall be ſaid to be liable. Po 15 | . 

By the Statute of Winton it is.enaQed, © That if the Robbery be done l 
{b) Ati Ac- © within the Diviſion of two Hundreds, both the 0 Hundred and the 
tion may be © Franchiſes within them ſhall be anſwerable. 1 4 
brought R 
Pi 

ce} 


{ 


| beg. If Robbers aſſault a Perſon with an Intent to rob him in one - Hundred, 
Dea s Caſe, and he eſcapes and flies into another, whither he is purſued by the Rob- 
ber Cur. bers, and there robbed, the laſt Hundred ſhall be liable. 
2 Salk. 614. So where by ſpecial Verdi it was found, that the Plaintiff was eravelling 
pl. 4 in the Highway in the Hundred of A. where he was ſet upon and carried 


| ery 157- into the Hutdred of B. and robbed in a rer in the ane * this 
5 C. Cr 


o 


698 


2 


1 F SN AA TIE eo. Sw 


z t0 


1 


£ ; R : £ 5 7 8 
% ᷑—᷑ :iEUUI V 
3 54 Fn; — BO ks * 
HUE and CRY. 
8 25 . Sy 3 1 Re, 
% W 4 * 4 * * N Y 5 7 g 1 To I + „ 45 T7 * 1 ot : * 2 * 7 £2 1 * o * ? 2 K 7 
<A I EF ally # 1 e ov. e Hi . 2 * 
1 >." : . 
Hundred; and it was 4 udged that the Hundred of B. ſhould be liable, 
1 £ 7 3 


8. pl. 3. 

If one be Hundre a 
B. into a Houſe there, viz. a Manſion-Hovſe, and robbed, or taken in 
the Day · time in A. and carried to B. and there robbed in the Night, it in 
ſaid that there is no Remedy againſt either Hundred; theſe Caſes not 
being provided for by the Statuetee. Rs Baa e 

By the 25 Elia. cap. 1 3 par. 2. reciting that the Inhabitants of Hun- 
dreds do not proſecute the Hue and Cry brought to them, becauſe thoſf‚-e 


— 


Hundreds only are liable in Which the Robberies have been committed, it wy : - 


is enacted, ** Phat the Inhabitants and Reſiants of every or any ſuch *, — 
Hundred (with the Franchifes within the Precip@ thereof,) wherein 


| «. Negligence, Faulk or Defe& of Purſuit and freſh Suit after Hue and 
Cry made ſhall happen to be, ſhall anfwer and farisfy the one Moiety 


« or Half of all and every ſuch Sum or Sums of Money and Damages, 


| « as ſhall be recovered'or had againſt or of the ſaid Hundred; with the 


« Franchiſes therein, in which any Robbery or Felony ſhall at any Time 

« heceafrer be committed or done; and that the ſame Motery ſhall and 

©. may be recovered pr cher rhe Debt, Bill, Plaint or Information in 

« any of the Queen's Majelty's Courts of Record at Weſtminſter, by and 
ein the Name of the Clerk of the Peace for the Time being, of ar in 

4 every ſuoh County within this Realm, where any ſuch Robbery and 

« Recovery by the Party or Parties robbed ſhall be, without naming 

« the Chriſtian Name ar Surname of the ſaid Clerk of the Peace; wich 

« Moiety ſo recovered ſhall be to the only Uſe and Behoof of the Iaha- 
« bitants of the ſaid Hundred where any ſuch Robbery or Felony ſhall bs 

«* committed or done.? 1 | 925 | | 


*,. What Perſon is to bring the Action, and me | Oath of che #* Page Cg 


12 it is clear that the Maſter may maintain an Action for it againſt pl. 2. 
the Hundred ; bur then the Servant muſt make Oath that he knew not Comb. 26g. 
any of the Robbers ELL FRA ET QT e Mad. 303. 
8 „F. ED ene 
Raymeni ver. Hundred of Oling, adjudged. Cro. Car. 336. S. P. wijudged, and that the Ser- 
rant was the proper Perſon to make the Oath. Styl. 156. S. P. admitted. Latch. 127. S. P. 
and that the Maſter or Servant may bring the Action. — But the Oath muſt be by the Servant, 
when rodbed in the Abſence of his Maſter. Cro. Eliz. 143. Greei's Cafe adjudged. Leon. 
323. S. C. adjudged For the Statute of 27 Eliz. c. 13. which requires that the Party rob- 
bed ſhall make Oath within twenty Days next beſore the Action brought, that be knew not che 
Robbers, * tc. was made, 1/, That the Perſon robbed ſhould enter into a Recognizance to 
proſecute the Robbers, if he knew them, or any of them. 2%. I hat the Hundred might be 
excuſed upon the Conviction of ſuch Perſon or Perſons. 3dly, Io prevent a Rubbery by Fraud. 
3 Mod. 288.—fFor if the Robbery be by Combination, the Party canndt recover. Show. 94. 
Carth. 145. Holt. 460. pl. 1. »Sce %a, 70, 72 8 . 


Alſo the Servant, being robbed in his Maſter's Abſence, may bimſelf a Salk. 613. 


maittainan. Action againii the Hundred; and may {a} declare that he was Pl. 1. 
poſſeſſed ut de Bonis ſuis propriis, &c. And though the Jury find that he _—_ ** 


Was pl. 3. 


12 Mod. 54. 


2Ld. Ray, 904. Comb. 263. 8. C. Combs ver. The Hundred of Bradley 8. C. 2 Sid. 45, 
The fame Rs if a Carrier be te ah (a) Where a Carrier being robbed declared of Goods 
and Chartelstaken out of bis Poſſeſſion; and for want of alledging that he had a Property in them, 
adjudged that as to thoſe Goods he could not r.cover. 2 Sand. 379. Pinkney ver. The Jubabir 
tante of Eft Hundred, in Cem Ratcl, | | 


Versus The 
2 IA Raym: 856. and fee 38alk. 134. Show, 60, 3 Mod. 258,'287. 2 Baund. 379, 425. Mods 


ken in the Hundred of . und carried into the Hundred of 284k. 615; 


3 be robbed, in the Abſence-of his Maſter, of his Maſter's 2 gatk.6a3. | 
0 


o ®., 
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vas robbed of his Maſter's Money, yet he ſhall recover ; for the Serraut 
2s poſſelſed ut de Bonis propriis againit all, and in reſpect of all, but him 
3 1 e . hn: o 
| 3Mod.28g.. The Servant being robbed, may * an Action againſt the Hundred: 
$. C. cited. And though the jury find that Part of the Things belonged to the Mal. 
ek ter, and Part to the Servant, yet ſhall he recover for the Whole. 
2 Salk. 613. If a Servant be robbed in the Preſence of rhe Maſter, the Maſter muſt 

NL. i ger ur. ſue; and the Oath of the Maſter is ſolfitnents wif 28 43 05327 ol ge V7 
Carth. 145, By ſpecial Verdict it was found, that the Plaintiff ſent his Servant to 
"aSalk. 613. Smithfield Market with fat Cattle, where he ſold them for 108 J. and 
-- . ſealed up 106 J. in four Bags, and delivered them to FJ. S. a Quaker, who 
| 1454 travelled with him towards home, and they were both robbed; that the 
0 3 Servant made Oath of the Robbery, according to the Statute ; but that the 
tomb verſus Quaker refuſed to be ſworn; and in an Action brought by the Maſter it 
| The Hun- Was held, that as to the 40s. taken from the Servant, he ſhould tecover; 
ared of El. but that as to the 106 J. taken from the Quaker, he could not, for want 
born. 2Ld. of an Oath according to the Statute ; and that the Oath being enjoined 
Raym. 829. merely for the Benefit of the Hundreds, who were oppreſſed by * 
ed Robberies, the Court could not depart from the expreſs Wor 


. 


Statute _ - „„ Yo arias 45+ ao. p45 „ Bs bv Gt 4 
Carth. 146. But it ſeems, the Servant who delivered the 106 J. to the Quaker, and 
= _— was preſent at the Robbery, might maintain the Action in his own Name 
13 c.:4 for all the Money; and that his own Oath would be ſufficient ; and that 
tohave been he might declare upon the taking away the Money from the Quaker as 
done ac- his Servant, who, in Truth, was fo for this Time. 

cording te VEE 15 ; V 5 

the Chief Juſtice's Advice; but in 3 Mod. 288-9 though the 8. P. is admitted, yet it is ſaid 


that it could not have been done, becauſe the Year was expired within which the Action mt 


ve bronghte 2 sf f-17f" 


Carth. 146. One Jones, and his Wife and Servant, travelling together, were all 
Jones verſus robbed of his Money, and Jones alone brought the Action for the whole 
| 8 Money againſt the Hundred, as well for what was taken from his Wife 
rs and Servant as from his own Perſon, and he alone, without his Wife or 
» bage 70 Servant, made Oath of the Robbery ; all which Matter being found en 


a ſpecial Verdict, it was adjudged, that his Oath alone was ſufficient 


within the Intent of the Statute ; and although it was further found, that 


the Servant of . who was robbed with his Maſter, knew one of the 
: _ Robbers, whoſe Name was Lende, yet Jones had his Judgment. 
| Cath, 147 So where one Bird, a Laceman of Colliton in Devonſbire, in coming to 
| | Haw tretef London with his Servant, they left the uſual great Road between Brentford 
© Offelfrue and Hammerſmith, and rode through a By-lane near Serjeant Maynard's 
a xl Hlouſe to avoid the Dult, and in that Lane the Servant was robbed, in the 
Preſence of his Maſter, of a Box of Lace which was behind him on the 
_ Back of the Horſe, to the Value of 1200 J. and Bird the Mafter alone 
made Oath of the Robbery, and brought the Action; and by the Opinion 
of the C. J. Holt, the Oath of the Maſter was ſufficient, becauſe being 
preſent the Goods were in his Poſſeſſion ; for the Poſſeſſion of the Servant 
in the Preſence of his Maſter is the Maſter's Poſſeſſion ; and in this Caſe 
Bird recovered 1000 /. and had Execution. 5 5 
Dyer370.a. If 4. and B. travelling together are robbed of a Sum of Money to 
pl. 35 Which they are both jointly intitled, they may both join in an Action 
Tom. 2 againſt the Hundred; ſecus if they had ſeparate and diſtinct Intereſts. 
327. P. 106. | ba | | | 
It ought to appear that the Plaintiff has the Whole Property in the Money, of which the Rob- 
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By the 27 Flix. cap. 13. par. 11. it is enacted, Fhat no Perſon or 

«« Perſons, that ſhall happen to be robbed ſhall have or maintain any Ae _ 
« tion, or take any Benefit of the Statutes which makes the Hundred 

« liable, except the ſame Perſon and Perſons ſo robbed ſhall, with as much 
convenient Speed as may be, give Notice and Intelligence of the fad 

« Felony or Robbery ſo committed unto ſome of the Inhabirants of ſomne 
« Town, Village or Hamlet, near unto the Place where any ſuch Robbery © © 
« ſhall be committee, 8 nu Libs 
In the Conſtruction of this Clauſe of the Statute it hath been holden, _ _ 
That if a Perſon be robbed in the Highway in Diviſis Hundredorum, 


be need not give Notice to the Inhabitants of each Hundred, but Notice 0 675 Jace. 


either of them is ſufficient. 2 


be Hun- 


That alledging Notice to have been given at a Village near to where the BEG 1 
Robbery was committed is ſufficient, though ſuch Village happens to be in adjudged. 


a different (a) County; for that Strangers are not obliged to take Notice Bull. N. P. 


of the Diviſion of Counties. 186. 


different Hundred. Cro. Car. 379- adjudged 


That though it be the beſt Courſe to alledge, that Notice was given at Cro. Car. 43. 
the Place where the Robbery was committed, or at ſome Village near the adjudged- 
Place, yet that Notice near the Hundred, or near the Diviſion of tbe 
Hundreds where the Robbery was committed, is ſufficient; and that this 
my not be intended the moſt remote Part of the Hundred, eſpecially after 
a Verdict. EO Sh ny For 4 | 
_ If ſeveral Perſons are in Company at the Time of the Robbery, it is Show. 94. 
ſaid, that Notice given by any one of them is. ſufficieot, | | 

It hath been reſolved, that though the Notice given be five Miles from March rr. 


Reaſon whereof is, becauſe that the Party, who is a Stranger to the Compton's 
Country, cannot have Conuzance of the neareſt Place or Town. S 

Alſo if the Party robbed give Notice with as much convenient Speed as (0 nk 
may be, __ he be otherwiſe remiſs in (6) not purſuing the Robbers; — 82 
or refuſes to 8 
Action for this, nor the Hundred be excuſed. per Cur.” 

And now by the 8 Geo. 2. cap. 6. it is further enacted, ** That no ® Page 71 
*« Perſon ſhall have or maintain any Action againſt any Hundred, or take 


| * any Begefit by Virtue of the Statutes of Winton, or 27 Eliz. cap. 1 3, or 


either of them, unleſs he, ſhe, or they ſhall, over and belides the Notice 

already required by the laſt of the above-mentioned Statutes to be given 

of any Robbery, with as much convenient ipeed as may be, after any _ 

4 Robbery on him, her, or them committed, give Notice thereof to one The Court 

of the Conſtables of the Hundred, or to ſome Conſtable, Borſholder, wa 8 55 

« Headborough, or Tithingman of ſome Town, Pariſh, Village, Ham- ien So? 

let, or Tithing, near-unto the Place wherein ſuch Kobbery ſhall bapper, ther where 

Hor ſhall leave Notice in Writing of ſuch Robbery at the Dwelling houſe a Part only 

ol ſuch Conſtable, &c. + deſcribing in ſuch Noti e to be given or left of whatwas 
TE 48 66 ag loſtwaswell 

: No deſcribed, 


1 e . bo, | the Party, 
robbed ought to recover for what was well deſcribed in the Advertiſement. Yide 2 Barnes 37 ly 
ere 


37,458. + The Action lies, though the Plaintiff, after the Robbe ry, paſſes by a Place where t 

are two Conſtables, without giving Notice, if he did not know of them, tho he did not enquire. 

Seub. Wilſ. los, 109.If a Man is robbed fon after Six, rides through a Village without giving 
1 5 | bs : ...-. _ =, Metis 


+ 
* 
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. Of che Notice to be given of the Robbery. | © 
e # © 7 * my 3 | - ' 1 . ' TY. 4 


| dreds of Speclor and Jlewarth adjudgeds 


(Joris 


the Place where the Robbery was committed, that it is ſufficient; the Sir Jes 


end his Horſe for that Purpaſe, yet ſhall he not loſe his 8. Plagreed 
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ent to ſay, 
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as aforeſaid, ſo far as the Nature and Circumſtances of the Caſe will ad- 
+ ee te mit, the Felon or Felons, and the Time and Place of the Robbery, and 
„ de e « alſo ſhall, within the Space of twenty Days next after the Robbery com. 
whoſe Eye - mitted, cauſe public Notice to be given thereof in the London Gazette 
brows were therein likewiſe deſcribing, fo far as the Nature and Circumſtances of | 
ſworn to be «© the Caſe will admit, the Felon or Felons g, and the Time and Place of 
red (onthe 44 ſych Robbery, together with the || Goods and Effects whereof he, ſhe, 
>= Aging & or they was or were robbed.” | i Th 
Notice of in | SY 
the Gazette, held to be material for the Defendant, and Judgment. for him thereupon. 2 Wilſ. 11z. 
If material Deſcription of one of the Robbers is not mentioned in the Gazette, as that he 
had particular large red Eye-brogos, it ſeems the Action will not lie. 2 Wil. o, 109.1 I; 
ſeems the Action will not lie, if the whole Sum of which the Plaintiff is robbed is not mentioned 


in the Gazette. 2 Wilf. 105, 109. _ 

Where it is 6, Where the Party muſt give Bond for Payment of Coſts, in caſe he 
ſet out that does not prevail. | 

the Party gs 

went before my | 


8. C. Secondary, without the Word {then} ſufficient; eſpecially after Verdi. Andr. 116. 


Where the To this Purpoſe by the 8 Geo. 2. cap. 16. it is enacted, © That before 
Bond is ſet any Action commenced the Party ſhall go before the chief Clerk, or 
ont to be Secondary, or the Filazer of the County wherein ſuch Robbery ſhall 
| er, = happen, or the Clerk of the Pleas of that Court wherein ſuch Action is 
3 ry © intended to be brought, or their reſpective Deputies, or before the 
of E V. Sheriff of the County wherein the Robbery ſhall happen, and enter into 
chief Clerk 4 Bond to the High Conſtable or High Conſtables of the Hundred in 
to inrol which the Robbery ſhall be committed, in the penal Sum of 1607. with 
Pleas :, this two ſufficient Sureties to be approved of by ſuch chief Clerk, Secondary, 
is a good 40 Filazer, or Clerk of the Pleas, or their reſpective Deputies, or the 
ene this © Sheriff of the ſaid County, with Condition for ſecuring to ſuch High 
Statute uſes Conitable or High Conſtables (who are hereby impowered and required 
the Word © to enter or cauſe to be entered an Appearance, and alfo to defend. ſuch 
(Secon- Action) the due Payment of his or their Colts, after the ſame ſhall be 
dary) only. « (axed by the proper Officer, in caſe that he, ſhe, or they (the Plaintiff 
3 & or Plaintiffs in ſuch Action) ſhall happen to be nonſuited, or ſhall dil- 
d continue his, her, or their Action, or in cafe that Judgment ſhall be given 
that the againſt ſuch Plaintiff or Plaintiffs on Demurrer, or that a Verdict ball 
Bond was {© be given againſt him, her, or them.“ i . oy TS 
ven to : 


F. H. High Conſtable without averring that there was but one. Andr, 116, 


And it is further enadted by the ſaid Statute, 4 That when any ſuch 
% Bond as abovementioned ſhall be entered into before the ſaid Sheriff, 
“ ſuch Sheriff ſhall immediately certify the ſame in Writing to the chief 
Clerk or Secondary in the Court of King's Bench, or his or their Deputy, 
or to the Filazer of that County wherein ſuch Robbery ſhall. be com- 
% mitted, or his Deputy, in cafe the Action be intended to be brought in 
„the Court of Common Pleas ; or, if in the Court of Exchequer, io the 
% Clerk of the Pleas, or his Deputy; which Certificate ſhall be delivered 
% by the Party or Parties robbed, to the ſaid chief Clerk or Secondary, or 
his or their Deputy, or to ſuch Filazer, or his Deputy, before any Pro- 
& ceſs ſhall ilue for the Commencement of ſuch Suit as aforeſaid ; and ſuch 


— — - FY 5 5 


— — — 
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Notice, tells Men on the Road, at Seven gives Notice to an Inn-· keeper at a Town two Miles and 
an Half off, and then gives Notice to the High Conſtable three Miles off, between Eight and Nine 
Clock, it is good Notice within 8 Geo. 2. c. 16. Stra. 1170. 5 1 


& chief Clerk, Secondary, Filazer, or Clerk of the Pleas, or their reſpec - 


« tive. 
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tire Deputies, or the ſaid Sheriff, ſhall not take any greater Fee or Re- 
% ward for making ſuch Bond than five Shillings over and above the Stamp - 
„Duties; nor ſhall any Sheriff take wy greater Fee or Reward for 
« #*making, nor ſhall any ſuck chief Clerk, Secondary, Filazer or Clerk * Page 72 
| «© of the Pleas, or their reſpective Deputies, take any greater Fee or R:: 
„yard for receiving and filing ſuch Certificate, than two Shillings and 
| «« Sixpence ; and ſuch chief Clerk, Secondary, Filazer, or Clerk of the  * 
« Pleas, or their reſpective Deputies, and Sheriff as aforeſaid, are here- 4 | 
«« by required to deliver over gratzs.(upon. reaſonable Re eſt made ihe. 205% os 
« that Purpoſe) all and every ſuch Bonds to be by them reſpectively taken BET. 
| «« purſuant to this preſent Act, to the High Conſtable or High Conſta- 
66 bes to whoſe Uſe the ſame ſhall be taken as aforeſaid “. 
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5 of the Oath to be taken'of the Robbery, and before whom the ſame. 
_ . muſt be. . . ch 


| By the 27 Zliz. cap. 13. par. 11. it is enacted, That the Party 

" — — ball not _ 83 except he or they ſhall firſt, within 
« twenty Days next before ſuch Action to be brought, be examined upon 
« his or their corporal Oath, to be taken before ſome Juſtice of the _ 
&« Peace of the County where the Robbery was committed, or near unto 
« the ſame, whether he or they do know the Parties that committed the .- - 
« ſaid Robbery, or any of them ; and if, upon Examination, it be con- Tide ante © 
. feſſed that he or they do know the Parties that committed the ſaid 9» 70. 
« Robbery, or any of them, that then he or they ſo confeſſing ſhall, be- 
« fore the ſaid Action be commenced or brought, enter into ſufficient 
« Bond by Recognizance before the ſaid Juſtice before whom the ſaid 
„ Examination is had, effectually to proſecute the ſame Perſonor Perſons re a.” 1 
( ſo known to have committed the faid: Robbery, by Indictment or others + Ef] 
= wiſe, according to the due Courſe of the Laws of this Realm“ A 8 


In the Conſtruction of this Clauſe of the Statute the following Points 
have been holden, - 175 8 N : 

That if the Party does not know the Robbers at the Time of the Rob - March 11. 
bery 1 though he happens to know them afterwards, it is not 
material. 5 | 6 3 
It was holden by three Judges againſt one, that the Party's ſwearing that Noy a. 
e did not know the Robbers, without adding, nor any of them, is not Batmans 
ſufficient, becauſe not purſuant to the Statute, and becauſe on ſuch equi- Caſe. 


>cal Oath Periury. © | 3 Lev. 328. 
5 | ath the Party cannot be puniſhed for Perjury 1 
e 1 Dove ver- 
F us J. Rokeſby, who held, that if a Perſon ſwears that he was robbed by four Perſons unkpown 

| o him, all the four muſt be unknown to him. PF, | | 


* . Mas. 


It hath been adjudged, that the Oath may be taken before a Juſtice of cro, Car y | | 1 


n . 
A be County, though not in the County at the Time of adminiſtering it; as 211. pl. 4. 
4 bere a Robbery was committed in Berks, and a Juſtice of that County Jones, 239. 


eliding in London, the Party was ſworn before him according to the Sta- Helirr ver- 


Tr Y 
ute, in London, and it was held ſufficient ; for the Juſtice aQs only as (a) 8 A 
h \muniſterial Officer, and as appointed by the Statute, and not in a judicial Hul. N uf = 
I -apactty as Juſtice of the Peace, n PARITY 186. xt 
. | 3 Com. Dig. 1 


7. Doug. 465. (a/ And ac his Office herein is purely Miniſterial, it is ſaid, that if he re- 
Loon f, the Onth of Examination af the Party, an Action on the Caſe will lie againſt him. 
323. Sid. 20g, i Th hg Date 157 „ 


2 o 4 


© 


: If in an Action on the Statute of Hue and Cry it be alledged, that the V, 2 Sid. 
th was taken before a Juſtice of Peace of 1'ort/ſbire ; this will be ſufficient, 45 
* 1 although 


Vor. III. 


i — 


ben objedted, that there is no ſuch Juſtice, becauſe that in 
Ratio ber have ſeveral Commiſſions. ane, SH ee OT 


„ pege 3  * 8. At what Time the Action is to be brought. | 


vl WS r 
OY 


(«)By$G.z. By the 27 Elia. cap. 13. par. . it is enacted, That no Perſon or 

e. 1. 14, ©© Perſons robbed ſhall take advantage of the Statutes, to charge any 
no Action Hundred where any ſuch Robbery ſhall be committed, except he or 
can be they ſo robbed ſhall commence his or their Suit or Action within (a/ 
4 „ one Year next after ſuch Robbery committed.” i 
Months. In the Conſtruction whereof it hath been holden; © 0 
Hob. 130 hat if a Perſon be robbed the gth of Oeb. 13 Fac. and ſo laid, and 

© 240. the Teſte of the Writ be the gth of Oo. 14 Fac. that this is not purſuant 
Moor. 878. to the Statute ; and that in this Action, which is Penal againſt the Hun- 
pl. 1233. dred, there is no Reaſon to exclude the Day on which the Fact was done, 
Brownl. gor to make ſuch Conſtruction as is done in Protections and the Inrol- 
156. S. C. ment of Deeds, which have always received a benign Interpretation. 
Norris ver- . . | | 
ſus Hundred : | 7 


f joins In an Action on the Statute of Hue and Cry, the Plaintiff made Oath 

— 139 Pu according to the Statute, and within twenty Days brought a Writ, and be 

Keb. 495. Cauſe it was vicious, let it fall; and after the twenty Days took out a ren 

8. C. Neu- one, without making any Oath a-new, or entering any Continuances be- 

nan ver In tween the ſaid Writ and that; and the Court held clearly, that the ſecond 

babitants of Writ was not brought according to the Statute ; for ſo they ſaid, tha 
Strafford: Proviſion in the Statute would be to no Manner of Purpoſe. 

q Lev. 347- An Action was brought by the Maſter,. on the Statute of Winton, for 

| Bearcroft Robbery committed on his Servant, in which he declared of an Aſſault and 

ver. Hun- Battery done to himſelf, (though then fifty Miles from the Place, ) alſo ba 

dredof Burn- he made Oath that he did not know any of the Perſons ; the Iſſue was en. 

bam and tered of Record, and the Jury appeared at the Bar ready to try it; but being 

Stone. for other Buſineſs adjourned to another Day, the Plaintiff, obſerving h 

7 Miſtake, moved to amend, by declaring of a Robbery on his Servant, C. 

and it appearing that the Year in which the Action muſt be brought ws 

expired, and conſequently the Action muſt be loſt if not allowed, tt 

Court after long Debate and Conſideration of formet Precedents admits 


+ The Rob- him to amend 7. | 
Giſt of the Action. 1 
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9. What Evidence will maintain the Action; and thereir of the Wi 
1 4 neſſes for and againſt it. 


. s ſeems that from the Neceſſity of the Caſe, the Party himſelf that w 


1 10 Mod. Tobbed is to be admitted as a Witneſs, but then his Teſtimony mult l 
4 193. For- corroborated by collateral Proof and Circumflances, and ſuch as mij l 
5 teſc. 5 ducea Jury to believe that a Robbery was actually committed, that il 
* 8 G $ Party loſt what he declared for, | | 
E „113.12. | 
Vin. Abr. 13. 


Vent. 353, But it was held, that in an Action againſt the Hundred, no Inbab 
713, pl. 92. of the Hundred could be a Witneſs, becauſe he was concerned in 
Mod. 73. i | 

But now by the 8 Geo, 2, cap. 16. reciting, that by the Laws the"? 

being, the Perſon or Perſons robbed may be admitted in any Actios to 

brought againſt the Hundred, as a Witneſs to prove the Robbery, and | 

Money, Goods or Effects whereof he, ſhe, or they, was or were robhs 


eee ee N N 
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and yet no Perſon inhabiting within the ſaid Hundred can be admitted as 
a Witneſs for or on behalf of the ſaid Hundred, by reaſon of the Intereſt he 
or ſhe may have in the Conſequences of the ſaid Action, which is com- 
* monly very inconſiderable; therefore it is enated, © That in any Ac- * Page 74 
. tion already brought, or to be brought, againſt any Hundred, any Per- 8e 74 
« (on inhabiting within the ſaid Hundred, or any Franchiſe thereof, ſhall 

« be admitted as Witneſs for or on Behalf of the ſaid Hundred, in the 

« ſame Manner as if he or ſhe were not an Iahabitant thereof, but re- 

« ſided in any other Hundred whatſoever,” 6k = 


0 ; . f 1 . . 

10. What ſhall excuſe the Hundred; and therein of apprehending the 2 Inſt. 569. 
d 14 ODIN; 17; 1 „ . , 3 LOT gn 
; | 3 | Dyer 370+ 
” 7 Co. 7. 


By the Statutes of Winton 13 E. 1. cap. 1. and 28 E. 3. cap. 11. the Sid. 11. 


an- 
ne, Robbers muſt be taken within forty Days after the Robbery committed; 
l ſo by the ſaid Laws it was neceſſary that all the Robbers ſhould be 


aken, to excuſe the Hundred, a . 

But now as to this latter Matter, by the 27 Eliz. cap. 13. par. 8. it is 
nated, © That where any Robbery is or ſhall be hereafter committed by 
F two or a greater Number of Malefactors, and that it happen any one 
+ of the ſaid Offenders to be apprehended by Purſuit, to be made accord- 
ing to the ſaid former mentioned Laws and Statutes, or according to 
this Act, that then, and in ſuch Caſe, no Hundred or Franchiſe thall 
in any wiſe incur or fall into the Penalty, Loſs, or Forfeiture menti- 
© oned either in this preſent Act, or in any the ſaid former Statutes, al- 
though the Reſidue of the ſaid Malefactors ſhall happen to eſcape, and 
not be apprehended ; any Thing in this Statute, or in the ſaid former 
* Statutes, to the contrary notwithilanding.” | 222 


If a Robbery be committed, and Hue and Cry made, and aſterwards Vent. 118, 


RR 2000 ͤ 
8 r ty * * 


er thin the forty Days, an Inhabitant of the Hundred finds one of the 325. 

being (obbers in the Preſence of a ſultice of the Peace, who charges him with Raym 211. 
"> - e Robbery, and the Juſtice promiſes that he ſhall appear and be forth. 2L-<v-4-5-C. 
t, U. oming, this is a Taking within the Statute; for being in the Preſence MON 


f the Juſtice, it muſt be underſtood that he was in his Cuſtody and of Thifle- 

Power, and therefore not neceſſary to lay hold on bim. worth. 

| If Hue and Cry be made towards one Parr of the County, and an vent. 118, 

phabitant of the Hundred apprehends one of the Robbers within another, 119. per 

his is a Taking within the Statute. | 2255 Hale, C. J. 

By the 8 Geo, 2. cap. 16. it is enacted, ** That no Hundred, or Fran- But this 

| cchiſe therein, ſhall be chargeable, by Virtue of any of the Statutes, if any muſt be 

de Wi. BR 22s or more of the Felons, by whom ſuch Robbery ſhall be committed, pleaded and 
be apprehended within the Space of forty Days next after public No- Biene on 

tice given in the London Gazette, as by the Statute is provided.“ the General 

And by the ſaid Statute 8 Geo. 2. to the Intent that Eue and Cry may be 1gue. 


29 jade with more Diligence and Effect, and other Perſons encouraged to 
mu 1 Ne ſuch Felon or Felons, it is enacted, That any Perſon or Perſons 
3 May y who ſhall apprehend ſuch Felon or Felons within the Time herein be 
; that fore limited for that Purpoſe, whereby the Hundred hath been actually 


indemniſied or diſcharged from any ſuch Action as aforeſaid, ſhall, upon 
due Proof thereof, you Oath made before two Juſtices of the Peace, 
Inbab# (which Oath the ſaid Juſtices are hereby alſo empowered and required 


n Jas 10 adminiſter,) be intitled to the Reward of 101. which Sum ſhall 
| be raiſed upon the Hundred by a Taxation and Aſſeſſment, to be made 
and to be levied, and collected in the ſame » Manner as the other Sums 
of Money, by this preſent AR appointed to be raiſed upon the Hundred. 
nd bch ſum of 10/. 


* which 


ue directed to be aſſeſſed, * and collected; 
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11. How the Money is to be levied, and each Hundredor to contribue 


very and Execution, by and for the Party or Parties robbed, is had againf 


% Damages by the Party or Parties ſo robbed had, it ſhall and may be 
e of the ſame County, inhabiting within the ſaid Hundred, or near untoth: 


„ where any ſuch Robbery ſhall be committed, as of the Liberties within 


and made for the Relief of the Inhabitant or Inhabitants, againſt whon 
e the Party or Parties robbed before that Time had his or their Execut- 


Authority, within their ſeveral Limits, rateably and proportionably t 


in every ſuch Town, Pariſh, Village and Hamlet, for and towards tht 


1 


H Ur. cw CRY 
& which ſhall be ſo rated, aſſeſſed, levied and collected as aforeſaid; ſhat 


« be paid unto ſuch two Juſtices of the Peace, within Ten Days next 
& after the ſame ſhall be ſo levied and collected, to the Uſe of the Perſon 
« or Perſons who ſhall be thereunto intitled, as a Reward for having ſo 
« #*apprehended ſuch Felon or Felons, as aforeſaid ; and ſuch Juſtice, 
« ſhall, upon reaſonable Requeſt made for that Purpoſe, pay over and de. 
« liver the ſaid Sum to ſuch Perſon or Perſons accordingly, in ſuch Share, 
4% and Proportions as the ſaid Juſtices ſhall think reaſonable; Provided al. 
« ways, that ſuch Perſon or Perſons, fo intitled to ſuch Reward, ſhal 
5 not thereby be rendered incapable to be a Witneſs in any ſuch Action.“ 


ener = Gap 5 - 4 7 
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to the Charges. 
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By the 27 Elia. cap. 13. par. 14. reciting, that although the whole Hun- 
dred, where Robberies and Felonies are committed, with the Libertie 
within the Precin& thereof, are charged by the former Statutes with the 
anſwering to the Party robbed his Damages; yet nevertheleſs the Reco- 


one or a very few Perſons of the ſaid Inhabitants, and he and they ſo 
charged have not heretofore had any Means or Ways to have any Contr- 
bution of or from the Reſidue of the faid Hundred where the {ig Rob- 
bery is committed, to the great Impoveriſnment of them againſt whon 
ſuch Recovery or Execution js had ; 5 

By Par. 5. of the ſaid Stature it is enacted, . That, after Execution of 


% Jawful (upon Complaint made by the Party or Parties ſo charged) to 
* and for two Juſtices of the Peace (whereof one to be of the Quorus 


« ſame where any ſuch Execution ſhall be had, to aſſeſs and tax rateabl 
and proportionably, according to their Diſcretions, all and every the 
„% Towns, Pariſhes, Villages and Hamlets, as well of the ſaid Hundred 


t the ſaid Hundred, to and towards an equal Contribution, to be ha 


„ on; and that after ſuch Taxation made, the Conſtables or Conſtable, 
«© Headboroughs or Headborough, of every ſuch Town, Pariſh, ' Villa 
« and Hamlet, ſhall, by Virtue of this preſent Act, have full Power ad 


* tax and aſſeſs, according to their Abilities, every Inhabitant and Dwell 


« that-if any Inhabitant ſhall obſtinately refuſe and deny to pay the ful 
« Taxation and Aſſeſſment, fo taxed and aſſeſſed, that then it ſhall and 
& may be lawful to and for the ſaid Conſtables and Headboroughs, at 
i every of them, within their ſeveral Limits and Juriſdictions, io di- 
&« train all and every Perſon and Perſons ſo refuſing and denying, by l. 
% and their Goods and Chattels, and the ſame Diſtreſs to Zu, and the 
Money thereof coming to retain to the Uſe aforeſaid; the Surplus, i 
& any, ſhall be delivered unto the ſaid Perſon or Perſons ſo diſtrained.' 
And it is further enacted, by Par. 6. That all and every the 
« Conſtables and Headborovghs, after that they have, within their { 
„Limits and Juriſdictions, levied and collected their ſaid Rates and dum 
« of Money ſo taxed, ſhall within ten Days after ſuch Collection, * 
and deliver the ſame over unto the ſaid Juſtices of Peace, or _—_ 


-- 


% Payment of ſuch Taxation and Aſſeſſment, as ſhall be ſo made: And 


7 


HUE Au CRY 
them, to the Uſe and“ Behoof of the ſaid Inhabitant or Inhabitants, for “ Page 76 


| « whom ſuch Rate, Taxation, and Aſſeſſment ſhall be had or made, as 
i aforeſaid ; which Money ſo paid ſhall, by the Juſtices or Juſtice ſo re- 
| « ceiving the ſame, be delivered over (upon Requelt made) unto the ſaid 
| i Tnhabitant or Inhabitants to whoſe Uſe the ſame was collected.“ 
And it is further enacted, par. 7. That the like Taxation, Aſſeſſ- 
« ment, Levying by Diſtreſs, and Payment, as aforeſaid, ſhall be had and 
done within every Hundred where Default or Negligence of Purſuit ; 
| 46 and freſh Suit ſhall be for and to the Benefit of all and every Inhabi- 
tant and Inhabitants of the ſame Hundred where ſuch Default mall 
&« be that ſhall at any Time hereafter, by Virtue of this preſent Act, 
« have any Damages or Money levied of them, for or to the Payment of 
« the 0 Molety: or Half of the Money recovered againſt the ſaid Hun- 
« dred where any Robbery ſhall be committed.“ 5 | 
It hath been adjudged, that a Perſon occupying Lands in an Hundred, 2Sand. 423. 
although he hath no Houſe nor Dwelling there, is an Inhabitant within __ Ts 
the Meaning of the Statute, for that otherwiſe the Statute might be eluded. % 4. 
It is ſaid that a Perſon,” though not an inhabitant at the Time of the ray” pm 
Robbery committed, but becoming one before the Judgment, - ſhall con- 125. 805 
tribute to the Charges. 5 „„ 
And now, for the more equal Rating and Levying the Money, for which By Stat. 22 
me Hundreds are chargeable, by the 8 Gez. 2. cap. 16. it is enacted, . That Geo. 2. c. 
70 Proceſs for Appearance in any Action be brought upon the ſaid Sta- 46. ſ. 4. No 
&« tutes, or either of them, againſt any Hundred, ſhall be ſerved on any Writ of Ex- 
% [nhabitant thereof, ſave only upon the High Conſtable, or High Con- <<vtion 
+ ſtables, of the Hundred wherein the Robbery ſhall happen, who is and eren 
are hereby required to cauſe public Notice thereof to be given in one . i gag 
« of the principal Market- Towns within ſuch Hundred, on the next red a0 
« Market-Day, after he or they ſhall be ſerved with ſuch Proceſs ; or if Judgment 
„there ſhall happen to be no Market Town within ſuch Hundred, then obtained by 
in ſome Pariſh-Church within the Hundred, immediately after Divine Virtue of 
« Service, on the Sunday next after his or their being ſerved with ſuch , AQ af 
e Proceſs; and he or they is and are alſo empowered and required to en- 2 
ter, or cauſe to be entered, an Appearance in the ſaid Action, and alſo vied on _ 
to defend the ſame for and on behalf of the Inhabitants of the faid particular 
= * tuodred, as he or they ſhall be adviſed; and in caſe the Plaintiff or Inhabitant 
hon (RR Plaintiffs in ſuch Action ſhall recover and obtain Judgment therein, of ſuch 
. © that then no Proceſs of Execution ſhall be ſerved on any particular In- Hundred; 
habitant or Inhabitants of the faid Hundred, or any Franchiſe within eee gas 
the Precincts thereof, nor on the ſaid High Conſtable or High Con- nn. = 
* {tables ; but the Sheriff, or his Officer, ſhall, upon the Receipt of any any ſuch > 
„ Writ or Writs of Execution to him directed, in purſuance of the ſaid Writ, cauſe 
„Judgment, (inſtead of ſerving the ſaid Writ or Writs on any Inbabitar.c the ſame to 
* or Inhabitants) cauſe the ſame to be produced, and ſhewn gratis, unto be Produced 
* two Juſtices of the Peace of the County, Riding or Diviſion, (whereof 22 9 
one to be of the Quorum) and reliding within the ſaid Hundred, o. 2 wa 
near unto the ſame, who ſhall thereupon, with all convenient Seed, direQed by 
caule ſuch Taxation and Aſſeſſment to be made, and to be levied and 8 Geo. 2. c. 
collected in ſuch Manner as is preſcribed in and by the Statute 27 Eliz, 16. ſ. 4. and 
„cap. 13. in which Taxation and Aſſeſſment there ſhall be provided for thercupon 
and included, over and above what the Coſts and damages, recovered by AY 25 
* the Plaintiff or Plaintiffs in ſuch Action, ſhall amount to, all ſuch juſt ap dire 
and neceſſary Expences which any High Conſtable, or High Conſtables ed by the 
" of any. Hundred, hath or have been or-ſhall be at, in having defended ſaid Ad, 
any ſuch Action as aforeſaid, Claim being made thereto by ſuch High cauſea Tax- 
ö . | « Cons ation to be 
. made and 
cog for payin the Coſts and Damages recovered by the Plaintiff, and all ſuch neceſſary 
*pences as any Inhabitant of ſuch Hundred ſhall have been at in defending ſuch Action; the 
fame wes 6k proved on Oath, and the Attorney's Bill being firſt taxed ; and the Sums ſo 
colleed all, within the Time by the ſaid A limited, be paid to the Sheriff, and by him 
Paid over to the Perſons intitled to the ſame, without Deduction or Fee. 
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Page 15 66% Conſtable, or High Conſtables, before the faid Juſtices; upon due No. 
« tice being given to him or them i the ſaid Juſtices for that Pu ſe; 
« and the Sums of Money fo to be levied and collected ſhall be paid over | 
et and delivered, (by ſuch Officer or Officers as by the faid tatufe 2 
« Elix. 5 0 13. are to levy and collect the ſame,) within ten Days afier 

4 ſuch Collection, to the Sheriff of the County wherein the Robben 
4 ſhall happen, to the Uſe and Behoof of the Plaintiff or Plaintiffs in 
* ſuch Action, for fo much as the Coſts and Damages by him, her, 0. 
& them recovered ſhall amount to, and to the Uſe and Behoof of the ſaid 
& High Conſtable or High Conſtables, for fo much as his or their Ex. 
s pences in defending the ſaid Action ſhall amount to, of which the ſaid 
% High Conſtable or High Conſtables ſhall give in an Account, and 
c make due Proof upon Oath, to the Satisfaction of the ſaid Juſtices, be- 
* fore any ſuch | axation and Aſſeſſment ſhall be made for the Reim. 
« burfing ſuch High Conſtable or High Conſtables, (which Oath the ſad 
* ſ[yſtices are hereby impowered and required to adminiſter,) and ihal 
t in ſuch Expentes have no further Allowance towards paving an Arior. 
„ ney to defend the ſaid Action, than what ſuch Attorney's Bill ſhall be 
4 taxed at by the proper Officer of that Court where ſuch Action ſhall be 
& brought, which the ſaid High Conſtable or Conſtables ſhall cauſe tobe 
ic taxed for that Purpoſe.” | 5 
And it is further enacted by the ſaid Statute, ** I hat the Sum or Sum 
of Money which ſhall be paid over and delivered to the Sheriff of the 
% County, as herein before mentioned, ſhall (upon reaſonable Requel 
& made) be by him paid and delivered over to the ſeveral Parties wh 
& ſhall be intitſed to receive the ſame, without any Deduction, Fee, or 
% Reward whatſoever.” „ | | | 
And that ſufficient Time may not be wanting for ſuch Taxation and 
Aſſeſſment to be duly made, and for the Money to be collected and levied 
. thereupon, after ſuch Writ or Writs of Execution ſhall be ſhewn' to fuch 
Juſtices, and before the Sheriff ſhall be obliged to make a Return thereof 
it is enacted, That no Sheriff ſhall be called upon or required to make 
% any Return to any ſuch Writ or Writs of Execution, as ſhall iſſue c 
de made out upon any udgment which ſhall be recovered in any Aion 
« brought againſt any Hundred by virtue of the above-mentioned Sz 
6 tutes, or either of them, until after the Expiration of ſixty Days neu 
« after the Day whereupon ſuch Writ or Writs ſhall be delivered to the 
« ſaid Sheriff, who is hereby required to endorſe on the Back thereof tht 
« Day on which he received the lame.” | 
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| And whereas it is reaſonable that the ſaid High Conſtable or High Con 

See Fitzgib. tables ſhould be indemnified as to all Charges, which he or they ſhall oc 
296. pl. 4. ceſſarily expend in defending any Suit in purſuance of this preſent Ad, 
and that Proviſion ſhould be made for rein burſing him or them not onlf 

of ſuch Expences as ſhall be over and above the taxed Coſts to be pat 

by the Plaintiff or Plaintiffs, in caſe of a Nonſuit, Diſcontinuance, u 
Jadgment on Demurrer againſt him, her or them, or Verdict fort 
Detendants as aforeſaid, but even ſuch taxed” Colts alſo, in caſe tl! 

Plaintiff or Plaintiffs, and his, her, or their Sureties who ſhall be bouud Bl 

for the Payment thereof, ſhall happen to become inſolvent ; it is tber. . 

fore enacted, . That if any Plaintiff or Plaintiffs in an Action to E BR 

* brought againſt any Hundred ſhall be nonſuited, or ſhall diſcontinue u . 

e her, or their Action, or ſhall have a Judgment on Demurrer given, « 

« a Verdict paſs againſt him, her, or them, it ſhall and may be lawful 

« for any two Juſtices of the Peace, (ſuch as herein before mentioned 

«4 upon Complaint to them made for that Purpoſe, and upon an Account 


— — — 4 „ aa aw 1 hh 


* given in by ſuch High Conſtable or High Conſtables, and Proof mat 
$* upon Oath, to tbe Satisfaftion of the ſaid Juſlices, at the Expent 
RY een 


HH DL ano CR A. 
<<. neceſſarily laid out as aforeſaid, (which Oath the ſaid Juſtices: are 


« hereby impowered and required to adminiſter); to make and cauſe ſuch 
« Taxation and Aſſeſſment to be made, and to be levied and collected 


« 27 Elia. cap. 13. in order thereby to reimburſe ſach Nigh Conſtable or 
« High Conſtables all ſuch Charges, as he or they ſhall have neceffarily 
« expended in defending fuch Action, wherein ſuch Plaintiff or Plainti 

« ſhall have been nonſuited, or ſhall have diſcontinued his, her, or their 
« Action, or againſt whom Judgment ſhall have been given upon Demur- 
rer, or a Verdict ſtrall have been given, over and above the Colts in thoſe 
« Cafes to be taxed as aforeſaid ; and in caſe it ſhall be made appear upon 
„% Oath to the ſaid Juſtices of the Peace, (which Oath the ſaid Juſtices 
are hereby alſo impowered and required to adminiſter,) to their Satiſ- 
faction, that ſuch Plaintiff or Plaintiffs, and alſo his or their Sureties, is 
« and are infolvent, ſc that the ſaid High Conſtable or High Conſtables 


« Defence as aforeſaid, (ſave only by the Power herein after given to the 
« ſaid Juſtices,) it ſhall and may be lawful to and for ſuch two Juſtices of 
« the Peace ro make and 82212 a Taxation and Aſſeſſment to be made, 
and to be levied and collected in the fame Manner, as is directed in 
and by the aforeſaid Statute made 27 Elia. cap. 1 3 in order thereby to 
* reimburſe ſuch High Conſtable or High Conſtables ſuch taxed Colts, 
« as by reafon of fuch Inſolvency he or they ſhall not be able to recover 
« and receive of and from the Plaintiff or Plaintiffs ia the AQion, or his 
&© gr their Sureties, as aforefaid.”? 35 xt | 
And it is further enacted, ** That the ſeveral Sum or Sums of Money, 
% which ſhall be ſo rated and aſſeſſed, and levied and collected as afore- 
« ſaid, for the Reimburſement of the Expences-neceſſarily ſuſtained by 
* any High Conſtable or High Conſtables in Defence of any Action 
brought againſt the Hundred upon the Statutes above mentioned, or 
« either of them, in caſe of any Judgment given againſt the, Plaintiff or 
«* Plaintiffs, ſhall be paid within ten Days after ſuch Collection, unts the 
t ſaid Jultices, or one of them, ro the Uſe and Behoof of ſuch High 
« Conſtable or High Conſtables, to whom! the ſaid Juſtices ſhall, upon 
* Rant; pay and deliver over the ſame.” . 3 
And it is further ena&ed, ** "Thar the JED of Peace, by whom 
= © ſuch ſaxations and Aſſeſſments as aforeſaid ſhall, in parſuanee of the 
«* ſaid Starute made 27 Elin. cap. 4 3. and alſo of this preſent Act, be made, 
« ſhall limit and appoint, at their Diſcretion, ſome certain reaſonable 


„Time within which ſuch Taxations and Aſſeſſinents ſhall. be levied and 


| © any ſuch Officer or Officers, who are to levy and collect ſuch I'axations 
and Aﬀeſſments as aforefaid, ſhall refuſe or negle& to levy and collect 
* the.ſame within ſuch 'l ime as ſhall be limited and appointed by the 
| © ſaid Jultices of the Peace for their doing thereof, or ſhall refuſe or 
** neglect to pay and deliver over the Sums of Money ſo levied and gol- 
** lected to the ſaid Sheriff, and allo to the ſaid Juſhices, in lach Manner 


+ directed to be paid, within the reſpective Times herein before limit 


* fufal or Neglect, forfeit double the Sum appointed to be by him levied: 
| © and collected as aforeſaid,” _ VVV ä 
By (1) Stat. 22 Geo. 2. cap. 24. No Perſon ſhall recover agai 


66 


ar 


«© than 


« in ſuch Manner as is directed in and by the abovementioned Statute of # 


4 collected, which Time ſhall not exceed thirty Days; and alfo that if 


as the ſame in the ſeveral Caſes herein before mentioned are reſpeRtively... 


bor ſuch Payment thereof, every ſuch Officer thall, for every ſuch Re- * 


2 * 
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Page 78 


« can have no Relief as to ſuch taxed Colts by them Expended in ſuch' | 


: 
z 


ki 164A 
+a x. (3)TheCaC 
: . | b! nſt the d Cual 
undred, in any Action on any of the Statutes of Hue and Cry, more an Attorney 
| | 26, „„ at Law, 
who ſued the Hundred of Sunning in Berks, in the Year 1748, was attended with ſo many! Sub 
IS and being for a very large Sum of Money, occaſioned the paſling of the above) AQ ei 


HUE ano C A x. 


9 (2) By ſtat.“ than 200 L unleſs at the Time of the Robbery there be two (2) preſent 


30 Geo. 2. ( at the leaſt, to atteſt the Truth of his or their being ſo robbed.” 


die 


OL Ge Bee rt Ent nf ws > HORSE Me TRY 5 ee 
ft ſ. 118. Receivers of the Land-Tax ſhall not ſue the County for a Robbery, unleſs there 
were three Perſons in Company carrying the Money. {fs Fa 


_ * Tdeots and Lunaticks. 


(A) What Perſons are eſteemed ſuch, ſo as to 
tome within the Proteition of the Law. 79 
(B) ow they are to be found ſuch. 8, 
(C) Who hath an Intereſt in, and Jurisdittion 

over them; and herein of appointing them 
proper Curatozs and Committees, and the 
Power and Duty of ſuch Committees. 81. 

(D) Þow far their ({Uant of l 
hall be ſaid to be prejudicial to them in Civ! 

Belpetts. 54. „ Pe 

CE) How far the Want of Underſtanding will 

.. excuſe in Criminal Caſes. 85. 

(F) How far their Acts are good, void, or void: 

þ ae. : ny of the late Proviſions by Statute: 
a o F «_ | 
() How they are to ſue and defend, 90. 


ba, 7 


( What Perſons are efteemed ſuch, fo as to 
dcome within the Protettion of the Law, 


EE more general Deſcription of a Perfon, who, from his Want of 
8 | Reaſon and Underſtanding, comes within the Protection of the 
7 48 Law, is that of Non compos mentis. | ho : 
rd pl. 7. There are, ſays my Lord Coke, four Kinds of Men who _ ſaid 
Co. Lit. 24). to be Non Compos + 1. An Ideot, who is Non Compos from his r 
4 Co. 24 2. One made ſuch by Sickneſs. 3. A Lunatick, quia aliguando ga 
Vide's Hale ſucidit [nterballis, who is Non Compos only for the Time that he wants 
Hiſt. P. C. Underſtanding. 4- One that is drunk; which laſt is ſo far from coming 

te. vithin the Prötectibn of the Law, that his Drunkenneſs is an (a) Agg'* 
(s) Plow. vation of whatever he does amiſs, Js 
29, One —©& SE oc ans Eng 5 


* — * 


— 4 „ „ «> a. 


1DEOTS ax» LUNATICKS. 


I. An Ideot is a Fool or Madman from his Nativity, and one who never W 
has any lucid Intervals 3 therefore, the King has the Protection f of him, Moor. 4. pl. 
and his Eſtate, during his Life, without rendering any Account; becauſe 12. 
it cannot be preſumed that he will be ever capable of taking care of himſelf Bro. Jas x. 
| or his Affairs: And ſuch a one is deſcribed a Perſon that cannot number F-N-B 233. 
| f the Week, does not know his Father or Mother, I See the 
twenty, tell the Days of . e GOES. DY Cath er, ft. 
his own Age, &c. But theſe are mentioned as Inſtances only; for Ideot 1 
or not, being a Queſtion of Fact, mult be tried by Jury, or Inſpection. 1. C. 9. asto 
| the King's 
Prerogative with reſpe& to the Cuſtody of the Lands of Ideots; and c. 10. as to the e 
for Lunaticks. Vide infra 8a. | 


| found that A. is an Ideot not having any lucid Intervals per ſpatium odo 44 a Show. 


Party an [deot, the Adding per ſpatium odo Annorum is Surpluſage, and w —_ 
| ſhall be rejected. | 1 | Pl. , 
5 | 70. Skin. 5. 


| | | 2 Chan. caſ. 
ö 17. pl. 7. S. C. Prodgers and Lady Frazier. Vern. 9, og, 155, 262. 2 Vern. 192, 414. Chan. 
Preced. 203. 9 Mod. 98. Wil. Rep. 701. pl. 204. 2 Wil. Rep. 103, 118, 265, 544+ pl. 176, 638. 

| 3 Wil. Rep. 108, 111, 389. 2 Stra. 915, 1104, 1208. | | 3 


* 2, One made ſuch by Sickneſs, which my Lord Hale calls Dementia * Page 80. 

accidentalis vel adventitia, and which he again diſtinguiſhes into à total and Hale Hiſt. 

a partial Inſanity, from its being more or leſs violent, is ſuch a Madneſs P. C. 30. 

as excuſeth in Criminal Caſes ; and though the Party, in every Thing elſe, 

be intitled to the ſame Protection with an Ideor, and though his Difordes 

ſeem permanent and fixed, yet as he hafl once Reaſon and Underſtanding, 

and as the Law fees no Impoſhbility but what. he may be reſtored to them 

again, it makes the ae only a Truſtee for the Benefit of ſuch a one, 

without giving him any Profit or Intereſt in his Eſtate. EY 0 

| 3. A Lunatick ; this is alſo Dementi accidentalis vel adventitia, and 4 Co. 12g. 
takes its Name from the great Influence which the Moen. has in all Diſ- Co. Lit. 

orders of the Brain; and though ſuch a one hath Intervals of Reaſon, yet 24. 

during his Phrenzy he is intitled to the ſame indulgence as to his Acts, | 

| and ſtands in the fame Degree with one whoſe Diſorder is fixed and per- * 
manent. 3 ; 

4 One made mad by Drunkenneſs, which is called Dementia ęecuta; plow. 19.2. 

and though, as hath been ſaid, ſuch a Perſon be not intitled to the Protec- Cromp. 

tion of the Law, yet if a Perſon by the Unſkilfulneſs/of his Phyſician, or Juſt. 29. . 

by the Contrivance of his Enemies, eat or drink ſuch a Thing as cauſeth Co- Lit. 

W fhrenzy, this puts him in the ſame Condition with any other Phrenzy, 247- 1. 

and equally excuſeth him ; alſo if by one or more ſuch Practices an habitual. — 5 Fi. 

or fixed Phrenzy be cauſed, though this Madneſs was contracted by te * 


2 Vice and Will of the Party, yet this habitual and fixed Phrenzy thereby 
ts Wt cauſed, puts the Man in the ſame Condition, as if the ſame was contracted 
ant of involuntarily at firſt; - It $3411] nil wet 


But though this Subject of Madneſs may be ſpan out to a greater Length, 

and branched into ſeveral Kinds and Degrees, yet it appears that the 

prevailing DiſtinQion herein, in Law, is between Ideocy and Lunacy; the 

brit a Fatuity a Nativitate, vel Dementia naturalis, which excuſeth te 

Panty as to his Acts, and intitles the King to the Receipt of the Renis 
and Profirs of his Eſtate during his Life, without being obliged to re- 

der any Account for the ſame z the other accidental or adventitious Mad- - 

refs, which, whether permanent and ſixed, or with lucid Intervals, goes 5 
under the Name of Lunacy, and (a) equally excuſeth with Ideocy, as (a) 4 Ce. 
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But though an Ideot muſt be ſo a Nati vitate, yet if by Inquiſition it be 3 Mod. 43. 


Annorum, this is a ſufficient Finding; for the Inquiſition having ſound the I71-pl.x64. 
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jo Ads done during the Phrenzy; but herein they differ, that in the 2 123. „ 
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P. C. 33. 1 


1 


9 co. 31. a. 
4 Co. 126. 
Andfor this belongs to the King, either to his own Uſe and Benefit, as in caſe of 


Writ of 
Tdiota in- 
quirendo, 
$24 Fitz. 


N. B. 232, 


*Page 81 the Chancellor, or before the King, to be inſpected; and if, on Ex+ 
mination, it appear that the Party is no (a) Ideot, the whole: Commiſkon 


(a) That 


Ideecy may  _ | 3 

be tried by j 19 as 8 5 wo EA 

ee e it may be diſcerned; but not Lnnacy without taking out a Commiſſion ui 
„3. 5 9 N ECP ; | $4) | E 


Skin. 178. 


is faid that by the Statute 18 H. 6. cap. 7. there ought to be a Month's 


Suſen 71%, granted to J. S. and the Party thus found brings a Scire facias to ſer alid 
ver.Coward.the Inquiſition, the Committee of the Lunatick cannot plead, nor ji 


36 Aff. pl. 
27. 

Bro. Cor. 
101. And. 


107, 154. . : ] : a | . 
1 cuſe ; and this regularly is to be tried by an Inqueſt of Office to be! 


Hawk. P. 
de. 


Hate; Hiſt. 


F. G. 3s» 


+4 & 
28, 


Caſe the King, as hath been ſaid, is only a Truſtee for the Lunatick, ang 


or to his Repreſentatives, if it happen otherwiſe : But in what Things 


diſcharged without any other Trial ; but if they . 


1D E O T 8 : 4 £4 LVU N A T 1 C K 8. 


accountable to him, if he happens to be reſtored to his Underſtanding, 


they further differ, will be ſeen by that which follows. OMe: 
If a Man loſes his Speech by an ApopleQic Fit, though he ſhews ſome 
Signs of Senſe, a Commiſſion may be granted againſt him, Pitt's Caſe, 
% 12 Oo 0m9rT SR. SPORTINNR £157 19 rev 


G) How they are to be found ſuch. 


\VERY Perſon of the Age of Diſcretion is in Law preſumed to be 
of ſound Mind and Memory, unleſs the contrary appear ; and this 
Rule holds as well in Civil, as Criminal Caſes, Es FH. 
The Trial of Ideocy, Madneſs, or Lunacy in Civil Caſes, and in 
order to the Commitment or Cuſtody of the Perſon and his Eſtate, which 


Ideocy, or to the Uſe of the Party, in cafe of accidental Madneſs o 
Lunacy, is by Writ or Commiſhon to the Sheriff, or Eſcheator, or par. 
ticular Commiſſioners, both by their own !nfpeQion and by Inquiſuior to 
inquire, and return their Inquiſition into the e and thereupon 
a Grant or Commitment of the Party and his Eſtate enſues : And in aſt 
the Party, or his Friends, find themſelves injured by the finding him 
Lunatick or Ideot, a ſpecial Writ. may iſſue to bring the Party befor: 


and Office ſhall be diſcharged without any Traverſe: or Monfrans dt 
Drott. 451 i 1 ae 


Alſo che party found an Ideot or Lunatick may trayerſe che Taquiſti 
as may any other Perſon having a Title to the Land; and therefore 


Time between the Return of the Inquiſition and the Grant of the 
Cuſtody and Lands, in order for the Parties to come in and tender ſud 


Traverie iii] 5: 
If by Inquiſition a Perſon be found a Lunatick, and the Cuſtoc) 


Iſſue in ſuch Score factias ; for he can have no Intereſt in the Eſtate of th! 
Lunatick, being only in the Nature of a Bailiff to the King; and there 
fore his Duty is to inform the King's Attorney General of the Nature d 
2 Affair, who is the proper Pei ſon to conteſt the Matter in Behalf of th! 
King. | | | E 

| = to Ideocy, Lunacy or Madneſs, which excuſes in capital Caſes, its 
not neceſſary that it was found by Inquiſition that the Party was a Mat 
man, Ideot or Lunatick, previous to the Commitment of the Fact; fori 
he was actually mad at the Time of the Fact committed, this ſhall er 


turned by the Sheriff of the County wherein the Court fits for the Ti 
of the Offence ; and if it be found that he was actually mad, be {hall * 


ID EOTS and LUNATICK(S. 
feigns himſelf mad, and he refuſes to anſwer or plead, he- ſhall be dealt 
with as one who fande mats. 2h  þ Sedgw. If 
who try the Indictment, may not enquire of the Fact of Lunacy, on the Priſoner's N ad 014a 
acquit him, if actually mad, without the Form and Trouble of an Inqueſt of Office ? See the 
next Caſe. 55 0 ; * * 0 8 


Alſo in caſe a Man in a Phrenzy happen by ſome Overſight, or by Hats Hin. 
means of the Gaoler, to plead to his Indictment, and is put upon his Trial, P. C. 35, 6. 
and it appeu's to the Court upon his Trial that he is mad, the Judge in 
Diſcretiva may diſcharge the Jury of him, and remit. him to Gao] to be 
tried after the Recovery of his Underſtanding, eſpecially in caſe any Doubt 
appcar upon the Evidence touching the Guilt of the Fact, and this in Fa- 
vorem Vite ; and if there be no Colour of Evidence to prove him guilty, 
or if there be a pregnant Evidence to prove his Inſanity at the Time of the 
Fact committed, then upon the ſame Favour of Life and Liberty, it is fir 
it ſhould be proceeded in the rial, in order to his Acquittal and En- 
| largement. | = | „ . ee 

do if a Perſon during his Inſanity commit a capital Offence, and recover airs Hiſt. 
his Underſtanding, and being indicted and arraigned for the fame, pleads P. C. 36. 
Not guilty, he ought to be acquitted ; for, by reaſon of his Incapacity, 
he cannot act ſelleo animo. | | | 4 


* 5” 


mo ut Bo» AH ths — ae Ns CL —2 —E— — — 3 P 8 p OY l 
and > be IT at ett Thi fn P ²˙ .. Y R oe} 7 7 2 S 
> 800 rr 7 * $15 "a8, wt ww . p Fs {© ned OC 2 8 R þ I. r. * 28 
Is > > 2 4 N 1 X . . "of og » p 
* e o „ n FR 3. SC 
n ae r e RY 2 SE TIO a2: 1 8 9 r Os 
8 . LY v7 0 „ 1 Sl 


a Ss ih IS Ac . 
Me an T 1 
5 l 

2 i l TR 


* 6 Fs 4 t e 


(Cc) Who hath an Intereſt in, and Jurisdiction 
over them: And herein of appointing them 
oe: Curators and Committees, and te 

ower and Duty of fuch Committees. 


1 ſeems to be agreed at this Day, that the King as Parent Patrie hath Stanf. Pre- 
the Protection of all his Subjects, and that in a more peculiar Manner rag e. 9 f. 
he is to take care of all thoſe who, by reaſon of their Imbecility and Want 33. 
of Underſtanding, are incapable of taking care of themſelves; this, in cel gary 
ſome Books, is called a Prerogative in the Crown, and in others a Regium Hale 
Munus, or Duty which the King owes his Subjects in return to their @/þ . 
Subjection and Allegiance to him. | age 
My Lord Coke in his 2 Iaſt. is of Opinion, that by the Common Law 2 raft. re. 
the King had no Prerogative in the Cultody of an Ideot's Lands, but thar 4 Co. 126. 
the ſame belonged to the Lords of whom the Lands were holden, and that 
the ſame was given to the King by ſome Act of Parliament after the making 
of Magna Charta, and before the Statute de Prærogativa Regis, 17 E. 2. 
cap. g. but in 4 Co. Beverlye's Cale he ſays, that this Prerogative was by 
the Common Law, and that the Statute de Prerogativa Regis is only _ © 
declarative thereof | | | = 
But however that may be, now, by the Statute de Prerogativa Regis, or 
17 E. 2. cap. g. it is enacted, ** That the King ſhall have the Cuſtody of ; 
** the (a) Lands of natural Fools, taking the Frofirs of them, without (e] And 
* Waſte or Deſtruction, and ſhall find them their Neceſſaries of whoſe alſo of their 
4 Fee ſoever the Lands be holden; and after the Death of ſuch Ideots, Goods and "FM 
he ſhall reader it to the right Heirs, fo that ſuch Ideots ſhall not alien, CR BY 
nor their Heirs ſhall be diſinherited.“ ; 8 N Da +44 
F And cap. 10. of the ſaid Statute, * Alſo the King ſhall provide when 
any (that before Time bath had his Wit and Memory) happen to fail of 
8 « hig 
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4 his Writ, and there are many per Lucida Interwalla, that their Lands and 
1 Tenements ſhall be ſafely kept without Waſte and Deſtruction, and that 
4 they and their Houſhold ſhall live and be maintained competently with 
A the Profits of the ſame, and the Reſidue, beſides their Suſtentation, ſhall 
4 pe kept to their Uſe, to be delivered unto them when they come to right 
« Mind; ſo that ſuch Lands and Tenements ſhall in no wile be aliened, 
See infro “and the King ſhall take nothing to his own Ule ; and if the Party die ia 
3;  *© ſach Eſtare, then the Reſidue * ſhall be diſtributed for his Soul, by the 
* „ Advice of the Ordinary.”  _ 15 5 
| This Diſtinction, eſtabliſhed by this Statute, between the King's Intereſt 
| in the Lands of an Ideot and Lunatick, is laid down and admnted in all 
(3) Bro. the (5) Books which ſpeak of this Matter; and on this Foundation it hath 
Kdeot 4, 5. been (e) reſolved, that the King may grant the Cuſtody of an (d) Ideot 
l 25. 1. and his Lands to a Perſon, his Heirs and Executors, and that he had the 
12. ſame Intereſt in ſuch a one as he had in his Ward by the Common Law. 
ee | 1 5 | 1 4 . 
4 Co. 7a Co. Lit. 247. (e) 3 Mod. 43-4- Skin. 5, 177. pl. 7. 2 Show. t71. pl. 164. Vern, 
9. Prodgers and Lady Frazier. And ſee the Authorities to the third Paragraph of this 'Fitle in p. 
79. (4) But the King cannot grant the Cuſtody of the Budy and Lands of a Lunatick to one, 
to take the Profits to his own Uſe, Moor 4. pl. 12. adjudged. 3, 


4 Co. 127. But though a Lunatick is by Commiſſion to be under the Care of the 
2Chan. Ca. Publick, and ſuch Committee is to be appointed for him by the Lord Chan- 
239- Ccellor, whoſe Ads are ſubject ro the Controul and Correction of the 
Court of Chancery; yet ſuch a one, whether ſo appointed, or whether he 
of his own Head take upon him the Care and Management of the Ejtateof 
a Lunatick, is but in Nature of a Bailiff or 'Fruſitee for him, and account- 
4+TheKing's able to him, his Executors or Adminiſtrators T. 2 c 
Grant of a | | | \ P 
Lunatick's Eſtate, without Account, is yoid ; but the King, or Lord Chancellor, by Authority of 
the Sign Manual, may allow ſuch a yearly Maintenance to the Committee, as-amounts to the 
yearly Value of the Lunatick's Eſtate. 3 P. Will. 104. „ 


Vern. 262. And as the Committees of a Lunatick have no Intereſt, but an Eſtate 
Fofter ver. during Pleaſure, it hath been ruled, that they cannot make Leaſes, nor any 
15 * ways incumber the Lunatick's Eſtate, without a ſpecial Order from the 
| Court of Chancery, where the Profits are not ſufficient to maintain the 

+ TheCom- Lunatick . 2 | 
mittee of a | 


Lunatick cannot make a Leaſe of the Lunatick's Lands at Law. 2 Will, 130. 


Vern. 262, Alſo where a Lunatick, before he became ſuch, made a Mortgage of 
263. good Part of his Eſtate for 50/. and the Committee transferred this Mon. 
1 age, and took up 3 or 4oo/. more upon it; and it was held by my Lord 
| eeper, that the Mortgage ſhould ſtand but a Security for the 500. only. 
Page 83 * And as to Improvements and Buildings on the Lunatick's Eſtate, it has 
Vern- 263. been held, that upon his Death the Heir muſt be let into the Eſtate without 
making any Allowance for ſuch Improvements. 10 | 

2 Vern. 19. The Committees of a Lunatick having inveſted Part of the Lunatick's 
Arzodley ver. Perſonal Eſtate in a Purchaſe of Lands, made in the Lunatick's Name to 
Aude. him and his Heirs, the Queſtion. was, whether the Committee had not 
exceeded their Power by changing the Perſonal Eſtate into a real Eſtate, and 
thereby defeating the next of Kin, in Favour of the Heirs at Law; and 
after great Debate, and upon reading the Statute made touching the grant 
ing the Cuſtody of the Lunatick, whereby it is provided, that the Surp!cs 

| ſhall be ſafely kept and delivered to him, if he recover; if not, upon bi 
Death to be employed for the Benefit of his Soul, e. the Court decreed 
an Account of the Perſonal Eſtate, and the Lands purchaſed to be _ 
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of an Ideot or Lunatick Copyholder, by reaſon of the Prejudice that might Hob. 215. 


| Reaſon given why the Lord ſhould have the Cuſtody is, becauſe other. ee 


| © [If the Cuſtody of a Luvatick is granted to a Huſband and Wife (he 
| Caf temp, Ld. Talbot 143.] | 


go abroad, and, by the Laws in being, the Juſtices of Peace and Officers 
| *ſuch Lunatick, or mad Perſon, ſhall be found, by Warrant under their 


| © cauſe ſuch Perſon to be apprehended and kept ſafely locked up in ſuch 


_ © Vagrants by this Act are directed to be ſent, (Whipping excepted) and 


be, out of the Eſtate of ſuch Perſon, if ſuch Perſon bath an Eſtate to pay poor Child, 


* 


1D EO TS AD LUNATTICKS“ 


and the Money to go and be divided, as Perſonal Eſtate, amongſt the next 

: 0 the Care and Management of all Affairs relating to Ideots and Preced. 

Lunaticks is 5 under the Power and Direction of the Court of Chan. 203. 

Chancery, that all Abuſes in relation to them, as taking them out of the . 

Cuſtody of their Committees, Marrying them, Cc. are puniſhable as Con- 78. 

tempts to that Court. e NT | 

But it ſeemeth, that the 17 E. 2. fl. 1. cap 9. (ante 82.) which giveth 4 Co.126.b. 

the Wardſhip of Ideots Lands to the King, he finding them convenient Co. C 

Maintenance out of the Profits thereof, extends not to Copyhold Lands, for 

the Prejudice that would thereby enſue to the Lord; but yet all Alienati- 

ons made by an Ideot of his Copyhold Lands after Office found, ſhall be 

avoided by the King. 5% | by Wt 
And yet it hath been held, that though the King cannot have the Cuſtody Noy 27. 


7 


accrue to the Lord thereby, that yet the Lord of a Manor de commnuni jure per Hobart. 
hath not the Cuſtody of a Lunatick's Lands, but that there mult be a 
Cuſtom to warrant it. | Eh e | a 

But it hath been reſolved, that the Lord ſhould have the Cuſtody of one Cro. Jac. 
that is Mutus & ſurdus, without alledging any Cuſtom for it, and the 185. 
wiſe he would be prejudiced in his Rents and Services, which Reaſon ex- _— Di . 
tends as well where there is no Cuſtom, as where there is; and if the 513. * 
Cuſtody of one that is Mutus & ſurdus of common Right belongs to the 
Lord, by the ſame Reaſon of one that is a Lunatick. | 5 
' And though the King, as hath been ſaid, has the ſole Direction and 2 Rol. Abr. 
Management of Ideots, c. yet a private Perſon may confine a Friend who 546. 
is mad, and bind and beat him, Qc. in ſuch a Manner as is proper in ſuch 
Circumſtances. | „„ LY ow 


being next of Kin) it determines on her Death. Ex parte Lyne M. g Gee. 2. 


Alſo by the 1 2 Ann. cap. 23. reciting, that whereas there are ſometimes 
in Pariſhes, Towns,' and Places, Perſons of little or no Eſtates, who, by 
Lunacy or otherwiſe, are furiouſly mad, and dangerous to be permitted to 


have not Authority to reſtrain and confine them, it is enacted, © That it 
* ſhall and may be lawful for any two or more Juſtices of the Peace where 


“Hands and Seals, directed to the Conſtables, Churchwardens and Over- 
« ſeers of the Poor of ſuch Pariſh, own or Place, or ſome of them, to 


© ſecure Place within the County where ſuch Pariſh or low ſhall lie, as 
* ſuch Juſtices ſhall, under their Hands and Seals, direct and appoint ; and 
* (if ſuch Juſtices find it neceſſary) to be there chained, if the laſt legal 
- (a) Settlement of ſuch Perſon ſhall be in any Pariſh, Town, or Place  _ 
* within ſuch 3 and if ſuch Settlement ſhall not be there, then ſuch „ page 84 
* © Perſon ſhall be ſent to the Place of his or her legal Settlement, as 
* ſhall be kept ſafely locked up or chained as aforeſaid ; and the Charges ( 

„of Keeping and Maintainin beach Perſon during ſuch Reſtraint, (hien av pax bu 
* ſhall be for and during ſuch Time only as ſuch 3 85 or Madneſs ſhall a Settle- 
3 continue) ſhall be ſatisfied and paid by Order of two or more Juſtices of ment like 
the Peace for the County, Town, or Place where ſuch Settlement ſhall zul other 


* and ſatisfy the ſame over and above what ſhall be ſufficient to maintain N 


ought to 


maintain him; but if he cannot, the Pariſh or Place where he is ſettled. 2 Salk. 427. pl. 1. 
| 44 hy 


his 
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« his Wife and Children, if he hath any; and if he hath not ſuch an 

« Eſtate, then the Charges of Keeping and Maintaining ſuch Perſon, dur. 

ing ſuch Reſtraint, ſhall be bade and paid by ſuch Ways and Means 

c as the Poor of ſuch Pariſh, Town or Place, are by the Laws in Being, to 

4 be provided for.“. VV _— 5 

4 Provided that this Act, or any Thing contained therein, ſhall not 

'& extend, or be conſtrued to extend to reſtrain or abridge the Prerogauve 

6 of the Queen, or the Power or Authority of the Lord Chancellor, Lord 

„ Keeper, or Commiſſioners of the Great Seal for the Time being or of 

0 the Chancellor, or Vice Chancellor of the County Palatine of Lancaſter 

« for the Time being, or of the Chamberlain, or Vice-Chamberlain of the 

% County Palatine of Cheſter for the Time being, touching or concerning 
+ Seealſo the Premiſſes f.“ . | 
the bat. 17. 8 „ 

Geo. 2. c. 5. ſ. 20. Power given to two Juſtices to confine a Lunatick, if his Settlement in 

the County, other wiſe to Sad rp to his Settlements, RR, 4 5 


* * 
nr 2 1 
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(D) Pow far their ant of Underſtanding ſhall 
be ſaid to be prejudicial to them in Civil 
Beſpetts, rn ant. 


Co. Lit. 2,3. AN Ideot, or Perſon Non compos, may inherit, becauſe the Law, in 
N | A Compathon to their natural Infirmities, preſumes them capable of 
Property. ; 


Co. Lit. 2. Iſo an Ideot, or Perſon of Non Sane Memory, ma purchaſe, becauſe 


2Vent.203. it is intended for their Benefit ; and if after Recovery of their Memory they 


agree thereto, they cannot avoid it; but if they die during their Lunacy, 
their Heirs may avoid it, for they ſhall not be ſubje& to the Contracts of 
; Perſons who wanted Capacity to contract; fo if, after their Memory reco- 
vered, the Lunatick, or Perſon Non compos, die without Agreement to the 
. Purchaſe, their Heirs may avoid it. | | | 
Co. Lit. 31. If an Ideot or Lunatick marry, and die, his Wife ſhall be endowed ; for 
25 this works no Forfeiture at all, and the King has only the Cuſtody of the 
4 Co. 124» Inheritance in one Caſe, and a Power of providing for him and his Family 
in the other; but in both Caſes the Freehold and Inheritance is in the Ideot 
(a) vet vide ® Lunatick ; and therefore (a) if Lands deſcend to an Ideot or Lunatick 
Plow. 263. after Marriage, and the King, on Office found, takes thoſe Lands into his 
d. Vern. 10. Cuſtody, or grants them over to another, as Committee, in the uſual 
Manner; yet this ſeems no Reaſon why the Huſband ſhould not be Tenant 
by the Curteſy, or the Wife endowed, ſince their Title does not begin to 
any Purpoſe till the Death of the Huſband or Wife, when the King's Title 
is at an End. 5 : | | 
Perk. 365, A Lunatick ſhall be Tenant by the Curteſy, and ſhall have Dower; ſo 
| ag x a Woman, being a Lunatick, kill her Huſband, or any other, yet 
ſhe ſhall be endowed, becauſe this cannot be Felony in her, who was de- 
pPrived of her Underſtanding by the Act of God, | . 
* Page 85 If a Perſon Non compos be diſſeiſed, and a Deſcent caſt, this, it is ſaid, 
Lit. L. 405- takes away his Entry, but not the Entry of his Heir; for regularly, tht 
Co. Lit. Mon compor in this Caſe cannot alledge the Diſability in himſelf, b 
. be cannot be ſuppoſed conſcious of it, nor is he allowed ever, at 8) 
5 Time, to alledge it, for when he is once Non compor, there is no cemiin 
Time when he can be adjudged to recover that Diable, unleſs n. 
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is legally committed, and then the Acts during his Lunacy will be ſet aſide 
and diſcharged, and afterwards the Commiſſion ſuperſeded ; for in noother 
Way can the Non compos be legally reſtored to his Right, and to his Ca- 
x of aftingeics 1nd 8 8 © 1 1 
| Po Pena Xon compos, being Lord of a Copyhold Manor, may make , Co 23. b. 
Grants of Copyhold Eſtates, for ſuch Eſtates do not take their Perfection Co. Copy- 
from any Power or Intereſt in the Lord, but from the Cuſtom of the holder 7g, 
Manor, by which they have been demiſed and demiſable Time out of 7. 
ind. 8 1 5 3 Oe” Bo LENS | 
* and Lunaticks are both by the Civil Law, and likewiſe by the Godelpfm. 
Common Law, incapable of being Executors or Adminiſtrators ; for theſe Orph, Leg- 
Diſabilities render them not only incapable of executing the Truſt repoſed 86. e 
in them, but alſo by their Inſanity, and Want of Underſtanding, they _ * 
are incapable of determining whether they will take upon them the Exe- 
cution of the Truſt, or not. LE „ ; 1 
Therefore it hath been agreed, that if an Executor become Non compos, Salk. 36. 
that the Spiritual Court may, on account of his natural Diſability, com- pl. z. 
mit Adminiſtration to another. | | 8 
An Ideot, or Perſon Non compos, being robbed, ſhall be (a) bound by a 
Sale of his Goods in a Market-overt, _ = 


2 Inſt. 713. 
() Net 
Fine and Non-claim, vide Tit. Fines and Recoveries, and 2 Inſt. 536% _——Cannot bring an Ap- 
| peal of the Death of his Anceſtor. 2 Hawk. P. C. 162. Vide infra 86. F. U 87. | 


in | 75 7 Ss 3 | | 5 
(B) how 'far the Mant of Underſtanding will 
ſe TE excuſe in Criminal Caſes, 155 
, T is laid down as a general Rule, that Ideots and Lunaticks, being by . 1. 
of | reaſon of their natural Diſabilities incapable of judging between he _ * 
0- by aa 3 i 3 
and Evil, are 3 by no Criminal Proſecution wharſoever. 
* And therefore a Perſon, who (5) loſes his Memory by Sickneſs, In- 85 
&rmity, or Accident, and kills himſelf, is not a Felo de ſe. 3 Inſt. 54. 
| | (% But ifa 
| Lunatick in 


a Jucid Interval kills himſelf, he is a Felo de ſe. Hal. Hift. P. C. 41%» 


80 if a Man gives himſelf a mortal Stroke while he is Non compos, and Hal. Fin. 
| Tecovers his Underſtanding, and then dies, he is not Felo de ſe; for though F. C. 4. 
the Death compleat the Homicide, the Act muſt be that which makes 
the Offence. e | e e 

But it is not (c) every Melancholy or Hypochondriacal Diſtemper that : 
denominates a 2 Non compor, for there are few who commit this Of- Hal. Fig. 


S8 A LS 8 


fence, but are under ſuch Infirmities; but it muſt be ſuch an Alienation 5 
lo | of Mind that readers them to be Madmen, or Frantick, or deſtitute of Mod. 1co- 
yet the Uſe of Reaſon, 1 „ . | it is ſaid to 


non, that a Perſon who kills himſelf muſt be Non Compes of Courſe ; on this Suppoſition, thee , 
it 1s impoſſible a Man in his Senſes ſhould do a Thing ſo repugnant to Reaſon and N — 
But in Hawk. P. C. 67. this Notion is exploded And ſo in Comb. a, $*. — 8 


* And as a Perſon Non compos cannot be a Felo de [+ by killing himſelf; * Page 86 
neither can he be guiky of Homicide in killing another, nor of Petit Hal. Hiſt. 
Treafon ; alſo if one who — committed 2 Capital Offence become Non- P. C 

2 2 wide 
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(5) 3 Inſt. 46. Co. Lit. 247. H. P. C. 10, 43. Hawk. P. C. 2 and herewith my Lord 


D.Lit 247. cammiſſi; and therefore it is clearly agreed, that if one who wants Di 


* 


+ 


Letter (B) tion, he ſhall not be executed, | HE RES". 13 5 
80, 83. lt ſeems to have been (a) anciently holden, in reſpect of that high Re. 
(a) Fitz. gard which the Law has for the Safety of the King's Perſon, that a Mad. 
Caron. 35T- man might be puniſhed as 2 Traitor for killing or offering to kill the King; 
h eg 34 but this is now (6) contradicted by better and later Opinions. 

b. 2 Rol. | : : % „„ 5 


Hale ſeems to agree, Hal. Hiſt. P. C. 36, 37. For he ſays, that the Reaſon is the ſame be. 
tween Homicide, and Treaſon, and that he that cannot act felanice, or Animo felonico, cannot at 
proditorie. But as this Exception laid down by my Lord Coke, 4 Co. 124 though contradig. 
ed by himſelf, 3 Inſt, 46. tends ſo much to the Safety of the King's Perſon, he is not willing to 
queſtior it. 22 | WS we , | 2 9 


Hal. Hiſt. The great Difficulty, in theſe Caſes, is to determine where a Perſon ſhall 
F. C. 30. be ſaid to be ſo far deprived of his Senſe and Memory, as not to have any 
of his Actions imputed to him; or where, notwithſtanding ſome Defeds 
of this Kind, he till appears to have ſo much Reaſon and Underſtandin 
as will make him accountable for his Actions, which my Lord Hal: i 
tinguiſhes between, and calls by the Names of Total and Partial Inſanity; 
and though it be difficult to define the indivifible Line that divides perſed 
and partial Inſanity, yet, ſays he, it muſt reſt upon Circumſtances, duly 
to be weighed and conſidered both by the Judge and Jury, left on the 
one Side there be a Kind of Inhumanity towards the Defect of Human Na- 
ture, or on the other Side too great an Indulgence given to great Crimes; 
and the beſt Meaſure he can think of is this: Such a Perſon, as Jabour- 
ing under melancholy Diſtempers, hath yet ordinarily as great Under- 
ſtanding e a Child of fourteen Years hath, is ſuch a Perſo 
as may be guilty of treaſon or Felony: . 
Fias ſupra, It hath been already obſerved, that he who is guilty of any Crime 
Letter (B) whatſoever through his voluntary Drunkenneſs, ſhall be puniſhed for i 
30, 81. as much as if he had been ſober.. | | : 
Kell. 53, Alſo he who incites a Madman to do a Murder, or other Crime, 1s 4 
ee A principal Offender, and as much puniſhable as if he had done it himſelf. 


eb . And here we muſt obſerve a Difference the Law makes between 


$47- Civil Suits, that are terminated in compenſatiunem damni illati, and Crimi: 
Hob. 134. nal Suits, or Proſecutions, that are ad Penam & in Vinditam criminu 


= P, cretion commits a Treſpaſs againſt the Perſon or Poſſeſſion of another, 
Hal Ha he ſhall be compelled in a Civil Action to give Satisfaction for tit 


. Co 15, 16, Damage. 


r 3 —— 


— 
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0) Þow tar their Acts are good, void, or voidable: 
And ot the late Proviſions by Statute-Law. 


„ H we muſt firſt diſtinguiſh between Acts done by Ideots and Lun 
4 Co. 124. ticks in Pais, and in a Court of Record; that as to thoſe i» 
2 And. 145. lemnly acknowledged in a Court of Record, as Ce Fines + and Recs 
Co. Lit, veries, and the Uſes declared on them, they are good, and can neither bt 
OA Pugs zv oided by themſelves nor their Repreſentatives ; for it is to be preſu 
chaſe at a that had they been under theſe Diſabilities the Judges would not have 10 
great Un- mitted them to make theſe Acknowledgments, ee Th ar — 


der value by | 
Deed, Fine | | | WS | 

and Recovery, obtained from a Lunatick, but previous to his being found ſuch, ſaid to be ke 
aſide in Chancery. 2 Vern. 678. +/Videante 85, Iſt. n. | 


contþor before Conviction, he ſhall not be arraigned 3 and if after Conc. 


- 


" IDEOTS, any LUNATICKS., 
. Thanks if a Perſon Non compos acknowledges a Fine, it ſhall ſtand * Page 87 


| again 


%. 


ſt him and his Heirs ; for though the Judges ought not to admit of a 4 Co. 124. 
Fine from a Madman under that Diſability, yet when it is once received n Inſt. 483. : 
ir ſhall never_be reverſed, becauſe, the Record and Judgment of the pin 7. 
Court being the higheſt Evidence that can be, the Law preſumes the Co.Lit. 243. 
| Conuzor at that Time capable of contracting; and therefore the Credit f 
it is not to be conteſted, nor the Record avoided by any Averment agaipſt 
the Truth of it. FED „ ; e 
So in caſe of a Fine, levied by an Ideot, it ſhall ſtand againſt him and ? And. 193. 
| his Heirs ; for no Averment of [deocy can vacate the Fine; nor will 1555 Co. 124. 
Office, finding him an Ideot a nativitate, be ſufficient to reverſe the Fine, 
for that were to leſſen the Credit of Judgments in Courts of Record, by 
trying them by other Rules than themſelves. FM | 


_ 


As to Acts done by them in Pais, they are diſtinguiſhed into void and na 
| ryoidable, though as to themſelyes they are 1 unavoidable, becauſe no Beverley's 
Man is allowed to diſable himſelf, for the Inſecurity that may ariſe in 5, 83 
Contracts from counterfeit Madneſs and Folly ; beſides, if the Excuſe A 5 Refs 
were real, it would be repugnant that the Party ſhould know or remember F. N. 1/4 "Be 
what he did; but their Heirs and executors may avoid ſuch Acts in Pats, Cro. Eliz. 
by pleading the Diſability ; becauſe if they can prove it, it muſt be pre: 33. 
ſumed real, ſince no Body can be thought to counterfeit it, when he can 3 
expect no Benefit from it himſelf, OM D | F 

The Feoffment of an Ideot, or Von compos, is not void, but voidable ; 4 00. 123, 
but it cannot be avoided by himſelf by Entry, Cc. and the Reaſon hereof Se, Show. 
given in ſome Books is, as before obſerved, becauſe no Man by Law is 2 3 . 
permitted to diſable himſelf ; but the better Reaſon in this Caſe ſeems to a : | 
be, that anciently thoſe Feoffments were made not only for the Benefit 1.4. Raym. 
of the Parties, but of the Realm, being annually paid for by the Attend- 313. 
ance of the Tenants in Military Service, or in Tillage, and fo were pre. 3 Mod or. 
ſumed to be equally for the Benefit of the Lord and Tenant, and there- 2 8alk. 427 
fore they were not held to be void in themſelves ; and though an Infant, Bu 2. : 
at the Age of Diſcretion, defined by the Law, might avoid them, e eee 5 
chooſe which is moſt for bis Beneſit ; yet as to a Perſon. of Non ſane pl = <3 
Memory, there being no i ime defined when he recovers his Senſes, he Comb. 468 
cannot avoid ſuch As of: his own by any ſubſequent Act of his; but 12 Mod. 
the King, who is the univerſal Curator of all Madmen, may by Wriu de 4. 
Idiota Inguirendo avoid ſuch Alienation, on Office found; tor the Office, 3. Salk. 300. 
being of equal or greater Solemnity than the Feoffment, gives Notice to Rake ea; 
| all Men in whom the Freehold is veſted; and after ſuch Office, if the 192 ah 
Commiſſion of Lunacy be diſcharged, the Lunatick is reſtored to his Lands, AL, 5 
| becauſe the King is the proper Perſon to judge whether ſuch Alienations 
are for the Benefit of the Lunatick, or at what Time he is to be looked 
upon to be reſtored to his Senſes ; alſo the Heir may avoid ſuch Alienations 
by Entry or Writ of Dum Fuit non compos, for the Reaſons before given ; 
but the Fine or Recovery of a Lunauck cannot be avoided, docket, they 
are Ads of Record, and the Judges are iuppoſed to take care that no ſuch 
Alienations be allowed, and it they be, there is no Way of rectifying the 
Error by a Matter of equal Notoriety. | 33 | 

But though the King, or Heir, may avoid the Feoffment of a Non compor, Ley 25, 26 
yer if fuch a one be, by Inquiſition, found an Ideot a nativitate, or a 3 Co. 170. 
Lonatick from ſuch a Time, though the Inquiſition hath Relation to the Ts 

auvity, or Time of his becoming a Lunatick, ſo as to avoid 'meſne 
Acts, yet it ſhall not have Relation to theſe Times to intitle the King to 
the meſne Profits, for theſe the Tenant is intitled to in Confideration of the 
dervices whieh he is obliged to do to thoſe of whom the Land is holden ; ca) Vi. 

a) alſo the King's Litle muſt appear by Matter of Record, which can Plow. 488. 
ot be before the Inquiſition ound. peg | n anadudhy 

Vol. HE.” * Allo 


1DEO TS any LUNATICKS.' 
14 4 Co. 124. Alſo ſuch Heirs and Repreſentatives, as can take Advantage of the 
by voidable Acts of thoſe they repreſent, muſt be Privies in Blood as Heits 
* Page 88 are, or by Repreſentation as Executors ; bur Privies in Eſtate, as thoſe 
in ee e Reverſion, or by Tenbre, as the Lord by Eſcheat, can- 
dot take Advantage of the Diſability of him who made the Feoffment. 
2 Rol. Abr. But the Releaſe, N Letter of Attorney to * Livery, War. 


4 5 rant any other Deed © ritipg obli „th h ] 

| y, or any other Deed or Writing obligatory, though they regularly at 
— S342 1 as hath been ſaid, bind the Non compos, are mere Nolltties with 
reſpect to others, and differ from a Feoffment, which is a Matter of greater 


Solemnity, being antiently tranſacted Coram paribus curtit, who ſigned 
their Atteſtation to the ſame, which, it is preſumed, they would not have 
done, had the Indiſcretion been apparent. i 5 
Carth. 435. Tbereſore where a Perſon Non compos being Tenant for Life, with Re. 
2 Salk. 427. mainder to his firſt and other Sons, Remainder over, did before the Binh 
l. 2-576. of any Son ſurrender to him in Remainder, with an Intent to deſtroy the 
cm % Par contingent Remainders, and died, leaving iſſue a Son; and in this Caſe it 
Pa 22s. 3. was holden, ft, 'Fhat the Surrender was void ab initio, and not barely 
3 Mod. 301. Yoidable ; for had it been voidable only, yet if at any Time it had been 
Comb. 468. effectual to merge the Eſtate for Life before the Birth of a Son, it could 
3 Lev. 284. not have been revived again by any Act ex pſt facto. 2dly, That the 
S.C. Thomp- Surrender being void ab initio, the Son, though he did not claim as Heir, 
on Ts, but by way of Remainder, may take advantage of it: And this Reſo- 
arms in lution ſeems agreeable to the {inReft Rules of Reaſon and Law; for if the 
„ >. ang Surrender had been allowed good or voidable only, it would have been pre- 
affirmed in judicial to all his Sons after born, who were Strangers, and third Perſons, 
the Houſe and there could no Uſe be made of the Surrender but to do them Miſchief, 
of Lords. which the Ads of a Madman ought not to be allowed to do, when, by a 
reaſonable Conſtruction, it is in the Power of the Court to help them: 
And in this Caſe a Difference was taken between a Feoffment and Livery 
made propriis manibus of an Ideot, and the bare Execution of a Deed by 
ſealiog and Delivery thereof, as in Caſes of Surrenders, Grants, Releaſes, 
Oc. which have their Strength only by executing them, and in which the 
Formality of Livery and Seiſin is not ſo much regarded in the Law; and 
” therefore the Feoffment is not merely void, but voidable; but Surrender, 
(a) There- (a) Grants, Ec. by an Ideot aze void, ab initio, 
ſore iſa Man | | 2 | = 
of non ſane Memory, being ſeiſed of a Carve of Land, grant a Rent iſſuing out of the ſame Land in 
Fee, and die, and his Heir enters, and the Grantee diſtrains for the Rent behind, the Heir ſhall 
have an Action of Treſpaſs ; but if the Grantee had diſtrained in the Life of the Grantor for the 
Rent behind, the Grantor ſhould not have an Action of 'Treſpaſs ; for he cannot avoid his Deed 
by diſabling himſelf. Perk. ſ. 21. | | | 


n 


40. 144. a. If an Ideot or Lunatick enter into a Recognizance, or acknowledge: 

10Co. 4a. b. Statute, neither they themſelves nor their Heirs nor Executors can avoid 

e them; for theſe are Securities of a higher Nature than Specialties and 

n 14; Obligations, which yet they themſelves cannot avoid, and being Matten 

of Record, and equivalent to Judgments. of the ſuperior Courts, neiibet 

| they themſelves, their Heirs nor Executors, can avoid them. © 

Co. Lit 166 If Parcenerz of Non ſane Memory make Partition, unleſs it be equa), i 

22a ſhall only bind the Parties themſelves, but not their Iſſue: And the Rev 

ſon it binds the Parties themſelves is the ſame that all other Contrach 

bind them, di becauſe no Man is admitted to ſtultify himſelf : And ibe 

Reaſon their (fſue may avoid ſuch Partition is the ſame likewiſe fo 

Which they may avoid all other Contracts made by ſuch Anceſtors during 

7 their "Inſanity, wiz. becauſe they may be admitted to ſhew the luca 

. 1 of their Anceſtor, and ſo avoid all Acts done by them during ia 
V | | 15 | 


U 
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And although, as hath been obſerved, according to the ſtrict Rules of 

Law no Perſon is allowed to ſtultify himſelf, yet it ſeems that even at 

Law the Contras of Ideets and Lanaticks, after Office found; and the 

Party legally committed, are void, and it muſt be at the Peril of him 

who deals with fach a one; and that if afterwards the Commiſſion of ® Page 89 

* Lunacy be ſuperſeded or diſcharged, the Non compos ſhall be reſtored ro 

kis legal Right: But this it ſeems, mult be at the Suit and Application of 

by Cemmiree. e ee ta te 1 

Alſo there are frequent Inſtances in Equity, where net only Ideots and But for this 

Lunaticks, who come within the Protection of the Law, but alfo Perſons vide Chan. 

of weak Underſtandings have been relieved, when they appeared to have (4.113,53. 

deen impoſed upon in their Dealings and unreaſonable Purchaſes, and Se- W 255. 
eurities obtained from them ſer aſide in their Favour, © | 1 
: 5 5 . 32939898 


1 Bill was bronght by a Lunatick and his Committee, to ſet afide a Nee | | 


Settlement which had been obtained from him by the Defendant before the Abr. Eq. - 
iſſuing out the Commiſſion of Lunacy, but ſubſequent to the Time wherein 279 
18 Commiſſion he was found to have been a Lunatick, and the Bill _— vert. 
charged ſeveral Ads of Infanity and Diſtraction previous to the making of +8 
the Settlement and the iſſuing out of the Commiſſion ; and charged ſike- 7p 
wiſe, that the Commiſhon of Lunacy was ſtill in Force: lo this Bill tle 
Defendants demurred, for that it was againſt a known Maxim in Law, that 
any Perſon ſhould be admitted to ſtultify himſelf ; becauſe during the Con- 
tinuance of the Lunacy he cannat be ſuppoſed to know what he did But 
my Lord Chancellor over-ruled the Demurrer, and faid, that Rule was to 
be underſtood of Acts done by the Lunatick to the Prejudice of others, that 
ke thould not be admitted to excuſe himſelf on Pretence of Lunacy, but 
not as to Acts done by him to the Prejudice of himſelf; beſides, here, the 
Committee is likewiſe Plaintiff, and the ſeveral Charges of Lunacy are by 
him in behalf of the Lunatick; and it has been always held, that the De- 
fendant muſt anfwer in that Caſe ; and ſo he was ordered to do here, 
though the Settlement was not unreaſonable in itſelf, being only to limit 
the Eftate in queſtion to the Derendants the Uncles, in caſe of Failure of 
Tue Male of the Lunatick, with Power for the Lunatick to charge the 
fame with conſiderable Portions for his three Daughters, with a Power of | 
Revocation, 5 | e e | 
| TIdeots and Lunaticks, during their Lunacy, are incapable of making Swinb. 71. 
fa) any Will or Leſtament ; as are alſo Perſons grown childiſh by reaſ6h Goar. 
of extreme old Age; ſo one actually drunk, if he be ſo drunk as to have n. 
loft the Uſe of his Reaſon: Bur though a Perſon who wants Undetſtand- (a)The Sta- 
ing cannot make a Will, yet the Rule herein is not to be taken from his tuteof32H. 
not being able to meaſure an Ell of Cloth, tell twenty, or the like; but 8 c.1 gives 
whether he have Senſe enough to diſpoſe of his Eſtate with (5) Under- 2 Power to 
flanding. 55 : VV b 
Will, excepts Infants, Ideots, Feme Coverts, and Perſons of non ſane Memory. (6) That it is 
ſufficient that they be able to anſwer to familiar and uſual Queſtions, Cro Jac. 497. 6 Co. 23. 4, 


Bat every Perſon making a Will is preſumed to be of ſound Underfland- gwinb. 12. 
ing, until the contrary be proved; fo that the Onus proband; lies on the Godolph. 
other Side: If the Leſtator uſed to have Fits and Jucid Intervals, and it 25. 

cannot appear whether the Will be made in the one or the other Time, it Pyer 203. 


ſhall be preſumed to be made in the lucid Intervals, if there be no Argu- 8 Co. 17. '' 


ment of Folly in the Will ; nay, though the Teſtator had no lucid Inter- 
ys Int if it cannot be proved that he was mad at the Time of making 
the Will, it ſhall be preſumed there was an Intermiſſion of Madneſs at the 
Time of making the Will, if the Will be a ſenſible, orderly Will; but the 

leaſt Word of Folly in ſuch a Will will overthrow it: On the other band, 
| L 2 if 
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„ 1D ᷑FEOTS awo/ LUNATICKS: 


if one be a very Ideot, and make a good ſenſible. Will, yet the Will ſhall 
not ſtand. UE! „ l 


Codelph. i a Perſon of ſound Memory makes' his Will, and afterwards becomes 
26. 4 Co. Non compos, this is no Revocation of the Will yet (e) a Bill will not lie 
126. in the Life-time of the Non compos, to eſtabliſh the. Teſtimony of the Wit. 
5 oo By the 4 Geo, 2, Fay: 100 it is enadted, % Thar it ſhall and may be 
By go” 5 « lawful to and for any Perſon or Perſons, being Ideot, Lunatick, or Nen 
Geo. 2 c. 30. compot mentit, or for the Committee or Committees, of ſuch Perſon or 
Lunaticks ** Perſons, in his, her, or their Name or Names, by the Direction of the 
are prohi- 6 Lord Chancellor of Great Britain, or the Lord Keeper, or Commiſſion- 
bited from « erg of the Great Seal for the Time, being; ſignified by an Order made up- 
8 % on hearing all Parties concerned, on the Petition of the Perſon or Perſons 
till declared ,, for whom ſuch Perſon or Perſons, being Ideot, Lunatick, or Non compos 


f, 1 . | 
9 6 mentis, ſhall be ſeiſed or poſſeſſed in Truſt, or of, the Mortgagor or 


. « Mortgagors, or of the Perſon or Perſons intitled to the Monies ſecured. 
e. and by by or upon any Lands, Tenements or Hereditaments, whereof any ſuch 
27 Geo. 2. % Perſon or Perſons, being Ideot, Lunatick, or Non compos mentis, is or are, 
c. . . 20. £5 or thall be ſeiſed or poſſeſſed by way of Mortgage, or of the Perſon ot 
(commonly 4 Perſons intitled to the Redemption thereof, to convey and aſſure an 
called the Terlons intitied PHONED d cane SHY J 
Vagrant ** ſuch Lands, Tenements, or Hereditaments, in ſuch Manner as the Lord 
AR) dan- **, Chancellor, Sc. ſhall by ſuch Order ſo to be obtained direct, to any 
gerous © other Perſon or Perſons ;; and ſuch Conyeyance or Aſſurance, ſo to be had 
: « and mades as aforeſaid, ſhall be as good and effectual in Law, to all In. 
may be con- 4 tents and Purpoles whatſoever, as if the ſaid Perſon or Perſons, being 
& Ideot, Lunatick, or Non compos mentis, was or were, at the Time of 
the Peace. making ſuch a Conveyance or Aſſurance, of ſane Mind, Memory and 
„ Underſtanding, and not Ideot, Lunatick, or Non compos mentis, or had 
« by him, her, or themſelyes executed the ſame; any Law, G0. 
Addi it is further enacted, ** | hat all and every ſuch Perſon and Perſons 
« being Ideot, Ec. and only Truſtee or Truſtees, Mortgagee or Mort- 
« oapees as aforeſaid, or the Committee or Committees of all and every 
'4 ſuch Perſon and Perſons being Ideot, Lunatick, or Non compos mentit, 
4% and only ſuch Truſtee or Mortgagee as aforeſaid, ſhall and may be im- 
e powered and compelled, by. ſuch Order ſo as aforeſaid to be obtained, to 
% make ſuch Conveyance or Conveyances, Aſſurance or Aſſurances as 
3 aforefaid, in like manner as [Truſtees or Mortgagees of ſane Memory are 
/ $compellable/to convey, ſurrender or aſſigu their '['ruſt- Eſtates or Mort» 
28 % gages,” FFB | | 
College of, Phyſicians, for Seven Miles round London, and by the Quar- 
FE No Perſon to keep two Houſes ; Commiſſion- 
ers to viſit once a Year, or when required by the Chancellor, or either 
Chief Juſtice, or when they think fit, and examine Perſons confined, and 
Where, and by whom. The Keeper receiving a Patient without an Or- 
der from a Phyſician, Surgeon, or Apothecary, or not ſending Notice to 
the Secretary of the Commiſſioners, in three Days near Landon, or four- 
teen Days, elſewhere, forfeits 100/,—— This Act does not give any 
mew. Juſtification, but all mult be juſtified at common Law. 
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HEN an Ideot doth ſue or defend he ſhall not appear by Guardian, «, Lit , bs 
(a) prochein Amy or Attorney, but he muſt be ever in proper Perſon. b. F N. B. a) 
„ | l 8 4 84 2. 1 . „ . N 3 15 bl 7 e 3 8 


| | | #58, n wy. (a) The Sta- 
tute Weſt. 2. c. I5 extends nyt to an Ideot. 2 Inſt. 390. 
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But otherwiſe of him who becomes Non COMPO ments; for he ſhall ap- 3 124 b. 
wit! | ö 510. 


pear by Guardian if within Age, or by Attorney if of full Age. . 28and. 
If a Treſpaſs be comm'tted in the Lands of a Lunatick who is legally 3 . 
committed (4) the Committee cannot bring an Action of Treſpaſs; but (3) where 
this muſt be brought in the Name of the Lunatic. e the Com- 
| | 4 i : | mittee of a 
Lunatick brought a Bill to be relieved againſt a Debt aſſigned by the Lunatick without Conſiera- 


tion, and it was held not neceſſary that the Lunatick ſhould be made a Party. 1 Chan. Ca. 113. 
But that it is otherwiſe of an Ideot. "4 Chan. Cl. 18%». 7 ts agepe ty | 
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If a Lunatick be ſued, he muſt have a Committee aſſigned to him to. Vern, 106. 
defend the Suit, SE e £7 I 


22 n b 8 — = Y tn Rot, 7 25 2 * k 2 — 
eee Es I ITS e 4 4 
e $3 „„ A r rr he + - 22 2 


vis. «Fx 73 N 5 4 þ * - 
We, LEND dio Er Bt: 5 Hef 3 ed Ctr Tho ao . r = EI 97 
7 Wy S 5 * 2 * 
$47 


1 


- * 
% e : n 4 _ 4 . ; * ; : D | | 
8 8 ' ? 7 9 4 # ; 4 $ : ; 3 5 : 
5 EL : * 8 5 N. 5 4 * 9. F. -4 ** = * : X 5 
4 7 . E o * - a I, 
1 > TN a » 29 % X AT * * Pagegi 
. c 4 ? : 1 3 - 
k +, x : . 9 5 y 1 7 9 ö * K ? . 
: > L 1 2 po + 3 
; * 3 ; * 4 - — 


1 


er D Ny 404 
We er Fe” 


ms. 
We, a 
CES 


_ N 
N e eee 
gd ce Se n 

* 1 


N ladictment is defined an Accuſation at the Suit of the King, 

by the Oaths of twelve Men, of the ſame County wherein the 2H. P. C. 
Offence was committed, returned to inquire of all Offences in general??? 
in the County, determinable by the Court in which they are returned, 
and finding a Bill brought before them to be true: But when ſuch 
Accuſation is found by a Grand Jury, without any Bill brought before 
them, and afterwards reduced to a formed Indictment, it is called (a) a 
Preſentment: And when it is found by Jurors returned to inquire of that ( TE 
particular Offence only which is indicted, it is properly called an Inqui- a) A Pre- 
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Term than Indictment; for regularly an Indictment is an Accuſation given in againſta Perſon by 
the Grand Inqueſt for ſome Miſdemeanor, whereunto he is put to anſwer ; but Preſentments not 
only include ſuch lndictments, but alſo ſome other Informations, whereunto the Party is not put 
to anſwer ; as Preſentments of Felo de ſe, of Fugam fecit, of Deodands, of Deaths per Infortunium, 
Ce. 2 Hal. Hiſt. P. C. 152-3, — That regularly all Preſentments and Indictments are tra- 
vet ſable, and conclude not the Party, or thoſe claming under him. 2 Hal. Hiſt. P. C. 15 3-4. 


For the better underſtanding 
reduced to the following 


(A) Of the Mature of an Jnditment, and how 
faritis confidered as a Proſecution at the Suit 
of the King. 92. 91 8 
„ Tame (B) Ahere 
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the Law herein, the ſuns hath been 


eads. 


# 


| IN DIC TM EN T. | 
(B gupere it is neceſſary, oꝛ the Party map te 
; 25 fo2 a Capital Dffence without. = 
(C) By By whom it 12 10 be found; and wherein who 
may and ought to be nditto2s. 95. 
48 ay. ether the nditors N Grand Jury may 
find Part of a Bill bꝛoug ht before them true, 
and Part falle. 95. 
5 8 11 Matters are indittable. 96. 
[thin what Place the Offence inquired of 
| te ariſe. 97. 3 
1 1 hat ought to be the No 7 * of the Body of 
an Jnditment at imme aw, 100. 5 


And here! ein, | 


1. How the Body of an Indictment at Common Law 
ought to ſet forth the Subſtance and Manner of the | 
Fact. 100. | 
2. How, thePerſons mentioned or referred to in it. 103, 
3. How,the T bing wherein the Offence was committed. 
10 
4. How, the Cirevmilances of Time and Place. 106. 
5. Where the Offence indictable may be laid jointly, 
and where ſeverally, and where both jointly and ſe- 
verally, and where the Offences of ſeveral Perſons 
may be laid in one Indictment. 108, _ 
6. Whether the Word Vi & Armis be in any Cale 
neceſſary. 108. 
7. Whether it be neceſſary to lay the Words contro 
| Pacem, 109. 
8. Whether it be neceffary to lay i it contra Coronam & 
Dignitatem Regis. 110. 
9. Whether i it be neceffary to lay it i Cann fru Regis. 
110. 


10. Whether neceffary to lay it illicite. 110. 
11. Whether a Defett i in any of theſe Particulars be 

amendable. 110 
12. Additional Obſervations, as te Pleading, Arraing: 
ment, Trial, and Mm c. from modern 


Caſes. 171. 


(H) CUbat ought to be the f om of an gnditmen 
1 a Statute; 111. 17 


And herein, 


1. Whether it be neceſſary that fach Tadifment recite 


the jute whereon it is grounded. 111. 
2, What 


That 


(4) Df the Nature of an Indictment, and how 


Court, expreſsly direct that the Party thall recover his Damages by ſuch a gz. 


ceed the Penalty. 


1 


IN DIC TME N T. 


2. What Miſrecitals of ſuch Statutes are fatal. 111. 
3. How far it is neceſſary to bring the Offence indicted 
within the very words of the Statute. 113. 
4. Whether an Indictment grounded on a Statute that 
will not maintain it, may be good as an Indictment 


at Common Law. 114. = 


5. How far it is neceſſary to conclude eee eee 
Statuti. 114. 5 8 


es vas 


(I) what ought to be the Foꝛm of a Caption of 
an Jnditment. 117. e e 
(K) Where an Jnditment may be quached. 116. 


WIR" "TE 


far it is conſidered as a Pꝛoſecution at the Suit 
of the King. ts „ 


N Iadictment is a brief Narrative of an Offence committed by any , Pal. Hi. 
A Perſon, which the Public Good requires ſhould be puniſhed ; and P. C. 169. 
therefore it is ſaid to be a Proſecution at the Suit of the King merely. 2 Hawk. 

Hence alſo, from its being the King's Suit, it is every Day admitted P. C 219. 
that the Party, who proſecutes it, is a good Witnels io prove it. 2 Hawk 

And from its being the King's Suit it is agreed, that no Damages can 4 Wks 
be given the Party grieved upon an Indictment, or any other criminal r Abr. 

given the vg p , * : | 
Proſecution ; notwithſtanding the King, by bis .ommiſhon erecting a new ,, aq. Abr. 


ro. Car. 


53 55 
2 Hawk. 


P. C. 210. 


Prolecution. 


Alſo where by Statute Damages are given to the Party grieved by the 
Offence intended to be redreſſed, it ſeems that they cannot be recovered on | 
an lndid ment grounded on ſuch Statute, unleſs ſuch Method of recovering K 2 
them be Poe? 7 given by the Statute ; but that they ought to be ſued for 48. 
in an Action on the Statute, in the Name of the Party grieved. Rol Abr. 


220. 
2 Hale P. C. 171. 1 Burr. 545. 4 Com. Dig. 156. 


But if a Statute prohibit any Ad to be done, and by a Subſtantive 2 Hawk. 
Clauſe gives a Recovery by Action of Debt, Bill, Plaint or Information, P. C. 210, 
but mentions not Indictment, the Party may be indicted upon the pro- 2 Hal. Biſt. 
hibitory Clauſe, and thereupon fined, K not to recoyer the Penalty, as ;; C Its... 
upon the Statute of 3 Jac cap. 5. prohibiting Recuſants io baprize theit 
Children by a Popiſh Prieſt ; but then it ſeems the Fine ought not to ex- 


* Bat if the Act be not prohibitory, but only that if any Perſon ſhall do Keb 487. 


ſuch a Thing he thall forfeit 51. to be recovered by Action of Debt, Bill, 2 Hawk. 


Plaint or Information, he cannot be indicted for it 3 but the Proceeding P. C. 210. 
wult de by Action, Bill, Plaint or Information. | 
And a though Damages cannot be recovered on an Inditment, yet the 
rt of King's Bench, having the King's Privy Seal for that Purpole, 
Fel rene the Proſecutor the third Part of the Fine aſſeſſed vn a criminal 
ecution for any Offence whatſoever. a 
| 0 
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» Hawn. | Alſo it is every Day's Practice of that Court to induce Defendants to 
P. C. 210. make Satisfaction to Proſecutors for the Coſts of the Proſecution, and alſo 
for the Damages (abtaineT by rhe Injury, whereof the Defendants are con. 
victed, by intimating an Inclination on that Account to mitigate the Fine 
due to the King. J%%%%%%ͤͤ;ͤͤ „ß ⅛⁵ T! DIES - Gf 
ll a Man is indicted for Inſulting a Juſtice of Peace in the Execution 
of his Office, the Defendant's Recognizance ſhall not be diſcharged, 
though the Juſtice dies, but he muſt plead. 1 Wil. 222.1 
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(B;) Cahere it is neceſſary, or the Party map 
be tried for a capital Offence without it. 


2 Hal. Hiſt. I N all criminal Cauſes the moſt regular and ſafe Way, and moſt conſs. 
P. C. c. 20. I nant to the Common Law, and the Statutes of Magna Charta, cap. 29, 
5 E. z. cap 9. 25 E. 3. cap. 4. 28 E. 3. cap. 3 and 42 E. 3. cap. 3. is by 
Preſentment or lndict ment of twelve ſworn Men; yet at Common Lay 
there were ſeveral Means of putting the Party to anſwer for a criminal Of. 
fence without any ludictment, ſome whereof are {till in Force, and other 
either grown obſolete, or wholly taken away by Statute. 
2 Hawk, I. If a Thief or Kobber had, on freſh Purſuit, been taken within the 
P. C. 211. Manor, and the Goods found upon him brought into the Court with hin, 
be might have been tried immediately, without any Indictment: And thi 
is ſaid to have been the proper Method of proceeding in ſuch Manors which 
(a) This had the Franchiſe of Infangthefe, but is (a) obſolete at this Day. 
Proceeding „ ; TY 750 | | 
upon the Mainouvre is wholly taken away by the Statutes 25 E. 3. c. 4. 28 E. 3. c. 3. 41 P. 3 
c. 3. 2 Hal. Hiſt, c. 20. „„ Ng 617 2 „ 


2 Hal. Hiſt, 2 Another Kind of proceeding in Cafes capital without Indictment is, 
P. C. c. 20. where an Appeal is brought at the Suit of the Party, and the Plaintiff i 
(5) That (5) nonſuit upon that Appeal, yet the Offender ſhall be arraigned at th: 
_ hh King's Suit upon ſuch Appeal; and ſo it is in caſe the Appellant die of te. 
ee, bs off leaſe; and in ſuch Caſe, although the Party be indicted as well as appealed, 
ter the Ap- Jet, upon the Nonſuit of the Plaintiff, the Proceedipg for the King (hal 
ge has not be upon the Indictment, but upon the Appeal. ; 5 
declared, ö | : | 
and that ſuch Appeal muſt have been well commenced : But for this vide 2 Hawk. P. C. 212, 21 


2 Hal. Hiſt, 3. If a Perſon indicted of Treaſon or Felony confeſſes the Fact, and 

E: Seto. accuſes. others of being guilty of the ſame Offence with him, by which 
ut for the * , | 

Learning he becomes and is admitted an Approver, the Parties accuſed may, on bu 

hereof, vide Appeal, be tried without oher Indictment or Preſentment. 

2 Hawk. an e 

P. C. 04. 2 Hal. Hiſt. P. C. 225, Ge. 


2 Hal. Hiſt. 4. There were before the-Brieme of i H. 4. ca 15 .A f by par 
P. C. c. 20. cular Perſons, eſpecially of Ireaſon, in e which e e to han 
| been very trequent in antient Times, and eſpecially in the Reign of Rich. 
* Pace but are now wholly taken away by the ſaid Statute ; and therefor (c) whe" 
9 5 oo in the Reign of Char. 2. the Earl of Briftol preferred Articles of Hy 
Tri. vol. ap. Treaſon, and other Miſdemeanors, againſt the Earl of Clarendon, it was i. 
5$50,—And | ; 4/'* 25 4 ot : 

note, 'That though in all capital Offences a Peer is to be tried by his P it muſt regularly 
upon an Indid ment found againſt him by a Grand Jury of eee J Hawk. P. C. 5 


- 


* 


I N DIC TM EN x. 
Catved by ell the Judges, that ſuch Articles were within the ſaid Statute 


But Impeachments by the Houſe of Commons of High Treaſon, or 2 Hal. Hit. 


other Miſdemeanors, in the Lords Houſe, have been frequently in Prac- P. C. c. ao. 


tice, notwithſtanding the Statute of 1 H. 4. and are neither within the 
Words nor Intent of that Statute; for it is a Preſentment by the moſt ſo- ns 
lemn Grand Inqueſt of the whole Kingdom. FREE 
F If in a Civil Action in the King's Bench de Muliere abdufa cum bonis Hawk P. 
| virt, upon Not guilty pleaded, the Defendant be convicted and found. C. 21. and 
| Guilty of having carried away the Woman and Goods: with. Force and ſeveral Au- 
feloniouſly, be may be put to anſwer the Felony without farther Accuſa- thorities 
| tion; for ſuch a Charge, by the Oaths of twelve Men on their Inquiry 1 15 7 
imo the Merits of a Cauſe, in a Court which has Juriſdidtion over the = 3 
Crime, is equivalent to an Indi ment; and the King being always, in 
Judgment of Law, preſent in Court, may take advantage of any Matter 
therein properly diſcloſed for his Benefit. | 

So if upon a Special Verdict, in a common Action of Treſpaſs brought à Hawk. 
in the King's Bench, it be found that the Defendant took them feloni- P. C. 211. 
ouſly, this may ſerve for an Indictment. | ppb 


Soif in an Action of Slander, for calling a Man Thief, the Defendant , Hal. nin. 
juſtifies that he ſtole Goods, and Iſſue thereupon taken, and it be found P. C. c. 20. 
for the Defendant ; if this be in the King's Bench, and for Felony in the 
ſame County where the Court fits, or if it be before Juſtices of Aſſiſe, 
| who have alſo a Commiſhon of Gaol Delivery, he ſhall be forthwith ar- 
raigned upon this Verdict as on an Indictment; and the Reaſon is, be- 
cauſe here is a Verdict of twelve Men in theſe Caſes, and ſo the Verdict, 
though in a Civil AQtion, ſerves the King's Suit as an Inditment, and 
is not contrary to the Acts of 25 E. 3 cap. 4. 28 f 3. 7.4 3. and 42 E. 


3. cap. z. which enact, that no Man ſhall be put to anſwer, c. but by 


Indictment or Preſentment. 4 | | 
But ſuch a Finding, in a Court which hath not Criminal Juriſdiction, 2 Hawk: + 
is of no Force. | | | 1 | P. C. ail. 
Neither ſhall a Jury's finding A. guilty on the Trial of an Indictment 2 Hawk. 
againſt B. amount to an lndictment againſt B. becauſe the finding of one P. C. 213. 
Man guilty on the Trial of another is extrajudicial, except only in the 
| Caſe of a Coroner's Inqueſt of Death, taken on View; for the finding a 
Stranger guilty, upon the Acquittal of a Defendant, on the Trial of ſuch 
an Inqueſt, is not wholly extrajudicial, becauſe the Jury acquitting the 
Man on ſu h an Inqueſt, muſt inquire what other Perſon did the Fact. | 
Alfo if on eee in the King's Bench againſt A. for having been 2 Hawk. 
guilty of a Miſdemeanor, ſimul cum. B. the Jury find B. guilty; it is ſaid, P. C. 213. 
that ſuch a Finding is equivalent to an Indictment, becauſe it is not wholly 
extrajudicial. he Sn I ET 


6. If the Sheriff return a Reſcue of a Priſoner taken for Felony, or 2 Hal Hiſt. 


Breach of Priſon by one arrefted for Felony, this is not ſufficient to ar- P. C. c. 20. 
| raipn the wh nor doth it (a) countervail an Indictment, for it is not 2 Hawk. 
by the Oath of twelve Men. | ON P. C. 214. 

| ; | - () But an 
| ** | A buſe oſſer- 
ed to the Proceſs of a Court, is ſuch a Contempt as is puniſhable by Impriſonment ; for 
though by the Statute of Magna Charta, Cc. no Man is to be impriſoned fine Fudicio Parium, 


- 


vel per legem terre ; yet it is one Part of the Law of the Land. to commit for Contempts, not 


taken away by any Statute ; vide Tit Attachments, 


| And although Informations are practiſed oftentimes in the Crown-Office 2 Hal. Hiſt. 
in Cafes Criminal, and by many Penal Statutes, the Proſecution upon them P. C. c. 20. 
is by the Acts themſelves limited to be by Bill, Plaint, Information or 1% 5 Mod. 
ladictment, yet the Method of Proſecution of Capital Offences is ſtill tro #99» Oe. 
be by ladietment, except in the Caſes above-mentioned, | 

. C) By 
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INDICTMENT. 


Peer 9s (C) By whom it is to be found; and heren 
„ LS — may and ought to be Jndittors. ry 


TD VERY Indiament is to be found by (a) twelve Jawful Liege Free. 
But for this E men of the (5) County wherein the Crime was committed, returned 
vide Head of by the proper Officer, without the Nomination of any other Perſon. 


YIeS. 
(a) That if . | 
it appears by the Caption of the Indictment, or otherwiſe, that it was found 1 05 than twelxe 
Men, the Proceedings upon it will be erroneous. 2 Hawk. P. C. 215. t if there be 
' thirtcen, or more, of the Grand Jury, and twelve agree, it is ſufficient, though the reſt difſen, 
2 Hal. Hiſt, P. C. 161. (6b)'For they are ſworn ad Inguirendum pro Corpore Comitatus, and can 
not regularly inquire of a Fact done out of that County for which they are fworn, unleſs ſpe. 
cially enabled by Act of Parliament. 2 Hal. Hiſt. P. C. x63, | 3 | 


2 Hat. Hig, They mult be Probi & Legales Homines ; therefore it is a good Excep- 
p. C. 153. tion to one returned on a Grand Jury, that he is an Alien or Villein, u. 
(e) Though tainted in a Conſpiracy, or decies tautum, or of Perjury, or (c Outlavec, 
it be in a or Attaint of Felony or Premunire. | ; 
; * Perſonal £4 h 
= . Action. 2 Hal. Hiſt. P. C.—But this is left a Quere in 2 Hawk. P. C. 216, 


8 
_ * * c 3 * * ä . 9 — 3 * 3 * 


„ 


— 
— * 


(D) Whether the Jnditors, or Grand Jury, 
map find Parr of a Bill brought before them 
true, and Part faile. „ 


2 Rol Rep. I) ſeems to be generally agreed, that a Grand Jury muſt find either 
Ka. 3 Bulſ. 1 Billa vera, or Ignoramus for the Whole; and that if they take upon 
206. Nol. them to ſind it ſpecially or conditionally, or to be true for Part only, and 
_ we p. not for the Reſt, the Whole is void, and the Party cannot be tried upon 
C. 210, it, but ought to be indicted a new. | | 
„ Bulf. 206. Hence it hath been held, that if a Grand Jury indorſe a Bill of Mur. 
Sol. Rep. der Billa vera ſe defendendo, or Billa vera for i Pe gs and not for 
52. Sid. 23, Murder, the Whole is void ; and the Reaſon hereof given is, that the 
2 Keb. 180 Grand Jury are pot to diſtinguiſh betwixt Murder and Manſlapghter, for 
Keil 50. it is only the Circumſtance of Malice that makes the Difference, and that 
may be implied by the Law without any Fact at all, and fo it lies not in 
the Ju gore of a Jury, but of the Judge; alſo the Intention of their 
finding Indictments is, that there may be no malicious Proſecution ; and 
| therefore if the Matter of the ludictment be not framed of Malice, but it 
3 Veriſimilis, though it be not vera, yet it anſwers their Oaths to preſent it. 
. Fide Hel, hut it ſeems to be now agreed, that the Grand Jury may, without ſub- 
Hill 161- Jecting themſelves to any Puniſhment, find Part of à Bill true, and Pan 
Jam. falſe, and that againſt the Direction of the Court. 5 
- 2 Hal. Hit And it is ſaid by Hale, that if a Bill of lndictment be for Murder, and 
' 362, the Grand Jury return it Billa vera guoad Manſlaughter, and Ignoramui 
quoad Murder, the uſual Courſe is, in the Preſence of the Grand Jury, to 
ſtrike out Malitioſe, and ex Malitia ſua præcogitata, and Murdravit, and 
leave in ſo much as makes the Bill to be but bare Manflaughter. 
2 Hal. Hiſt. But yet the ſafeſt Way is to deliver them a new Bill for 1 0% 
162. and they to indorſe it generally Billa vera, for the Words of the ludorſe- 
ment make not the Indictment, but only evidence the Aſſent or Viſſent 
of the Grand Inqueſt; it is the Bill itſelf is the Indictment, wheo af- 
firmed. | | + 1h 
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quid andiog this Diſcretionary Power in the Grand Jury, & Page 
\ F ths OO if 4. be killed by E. ſo that it doth. conflare 2 1 
Penh oeci E gccidentis, and a Bill of Murder be preſented to them, Da 


ein 


it be_exanived Peters the Court and the Perry Jury ; and in many 
| Or if a 


in his own Defence, or Infortunium, or poſſibly in 2 the 


w, upon an Affault made upon him, or in his own ce 
on workout in Defence of his Houſe againſt thoſe who come 
fent, rob him, (iv which. three laſt Caſes it is neither Felony nor Forfeiture, 
tu it upon not guiky pleaded, he youre to be acquitted ;) yet if the Grand 
 ſpt- queſt 6nd [gnoromus upon the Hill, or find the ſpecial Matter, whereb 


e Priſoner is diſmiſſed and diſcharged, he may nevertheleſs be indicted ; 
Murder ſeven Years after. | „ 
If the Grand Jury indorſe an Indiftment on the Statute of News Billa ye. 99. 


58 ke 
n. ra, but whether /e werba prolata fuerunt malicigſe, ſeditigſe, wel con- 2 Hawk. 


a, Ignoramus: or if they indorſe an Indictment of forcible Eniry and for- P. C. 220. 
ole Detainer, Pilla vera as to the forcible Entry, and [gnoramus as to the 
ccible Detainer; or if they indorſe, that if the Freehold were in J. F. or 

e poſſeſnon were in J. S. then they find Billa vera, the Whole is void 


* * _ 4 * "Hos 


(Z) What Matters are indittable. 


Nor only Capital Offences, ſuch as Treaſons and Fetonies, are in- | 
= dictable, but likewiſe all other Crimes _ of a public Nature, , Hawk. 
| d Mala in ſe, though of an inferior Kind: as Miſpriſions, and all other P. C. 210. 
ontempts, all Diſturbances of the Peace, all Oppreſſions and all other Placing a 
a) Miſdemeanors whatſoever of a public evil Example againſt the Com- CER 


pion Law, may be indicted. Foot- 


on | way ofa 

| ; | public 
4 rect in Londen, to deliver out printed Bills, not indictable. Bur. Rep. 516. {a} Where 
bh ne was indited for hiring a Man to kill the Maſter of the Rolls, and for wearing a Sword 


ith an Intent to kill the Maſter of the Rolls, e. or to that Effect; and it was moved in Ar- 
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he that i i , ” 
| | an Attempt only, is not puniſhable in our Laws & non efficit Conatys nifs ſequatur ef- 
or but the Court held clearly, that ey in Caſes of Felony the Law be not as it was — 
at en /ountas reputebatur pro fatto, yet, as to Matters of Miſdemeanors, Attempts and Conſpi · 
in _— rc puniſhable. Sid. 230. Lev. 146. Keb. 809. Bacen's Caſe, and vide infra. 
id | But no lajuries of (6) a private Nature, unleſs they ſome way concern 3 
is ſhe King, can be puniſhed by way of Indictment at Common Law, | Ws 2 
' HE. 5 1 8 5 Indictment 
h- 36. Carth 277. Preſentment 26. (5) 2 Bur. Rep. 1127, 1128. And therefore where 
It | ne wu indicted for theſe Words, vis The Juſtices of Peace have no Power to ſet up a 
* ach-houſe where the old one ſtood; and the Indictment was 23 becauſe the Words 
0 e not indickable, for it is a Queſtion touching a Right I Tin. 27 Car. 2. Captain Cane's Cale, 
4 Alſo generally where a Statute either prohibits a Matter of public Grier: a Inſt. $5, 
F ance, or commands a Matter of public Convenience, as the Repairing the 163- | 


zommon Streets of a Town, fc. every ſuch Diſobedicnce of ſuch Stature Cr. Jac. 


. Is indictable; but if the Party hath once been fined in an Action on the 12 8 
g Stante, ſach Fine is, it ſeems, a good Bar to the Indictment, becauſe gig. 209. By 
t dy the Fine the End of the Statute is ſatisfied. _ 8 P. The 
5 by ORE. 5 f Alſo King v. 

ö | Tones, Mich, 


95 : : 14 Geo. 2. 
10 Co. 75, 2 Cro. 577. Ld. Raym. 347, 711. 2 Ld. Raym. 99'. 10 Mod. 336. 12 Mod. 
4*x bi 223, 446, 502, 634. Fit:gib. 47, s 2 Stra. 828, Barnard. K. B. 108. 
th. : 


* 


Raym. 205. Vent. 104, 2 Inſt. Ta r, 232, 2 Hawk. P. C. 211. 2 Keb. 687, 697. 


INDICTMENT. 


to all Perſons in general, but chiefly concern Diſputes of a private N. 
ture, (6) as thoſe relating to Diſtreſſes made by Lords on their Tenant, 


Page g7 | ® Alſo if a Statute extend 'only to (a) private Perſons,” or if It erte 


| (s)Sid. ag. it is ſaid, that Offences againſt ſuch Statute will hardly bear an India 
c 


ment. 


* 7 "1 1 


Alſo: where a Statute makes a new Offence, which was no way pre- 


Show. 398 hibited by the Common Law, and appoints a particular Proceeding again 


3 Keb 34, the Offender, as by Commitment, or Action of Debt, OF Information, 


[200 Sc. without mentioning an Indictment, it ſeems to be ſettled at this Dy, 


Cro Jac. that it will not maintain an lndictment, becauſe the mentioning the other 
643, 644. Methods of proceeding only, ſeems impliedly to exclude that of lIudid. 


3 Mod. 79. T ; 1 
f A 1 
Sid. 434. 2 „C OM Sn glth TOLD 
6 Mod. 86. 2 Rol. Rep. 247, 398. 2 Hawk. P. C. 211. Ld. Raym. 682, 


— 2 


t 


997. 10 Mod. 


337. 12 Mod. 04, 446, 502, 634. Fitzgib. 47, 65. Stra. 62. 2 Stra. 828, 1256. Bar, 
ard. K. B. x08. 2 Scfl. Caſ. 19. 4 Mod. 144. Carth 263. Bur. Rep. 545. 2 Bur. Rep, 


dog. Cowp. 524. 


1. Rex. ver. Action of Debt, Bill, Plaint or Information, or otherwiſe, it authoriſes 


3 Proceeding by way of Indidment. | 


Trin 3 Geo. Yet it hath been adjudged, that if ſuch a Statute give a ee by 
es 4 
2 Haw 


. G. 21k 


2 Hawk. P. Alſo where a Statute adds a new Penalty to an Offence prohibited alſo 
C. 211. but by the Common Law, it is in the Election of the Proſecutor to proceed 
for this vide either at Common Law, or on the Statute ; and if he conclude his la- 
Afra, 113, dictment cont. formam Statuti, and cannot make it good as an IndiQment 
114. on the Statute, yet if the Indictment be good as an Indictment at Com- 
mon Law, it ſhall ſtand as ſuch, and the Words contra formam Staluii ſhall 
be rejected. 5 3 1 24 | 
a Bur. Rep. The true Diſtinction for granting or refuſing an Inditment is this; In 
1129, 1130. all ſuch Impoſitions or Deceits, where common Prudence is ſufficient to 
| guard a Perſon from ſuffering, the Offence is not indictable, but the in» 
jured Parry is left to his civil Remedy; but where ſuch Methods are u- 
| i to cheat and deceive, as a Perſon cannot by ordinary Care or Pru- 
dence be guarded againſt, there it is an Offence indictable, as ſalſe 
Weights and Meaſures, or falſe Tokens. BS Dk ee 
| [An Indictment for Extortion, may be at the Seſſions, Stra. 73. A 
Perſon may be indicted, for an Attempt to pick a Pocket, or commit 
Sodomy, Stra. 193. For ſaying of a Juſtice of the Peace, in the Execu- 
tion of his Office, Tou are a Rogue and a Liar. Stra. 420. For making 
great Noiſes in the Night, with a Speaking Trumpet. Stra. 704. For 
_ refuſing to execute the Office of Conſtable, Stra. 920. For having Coin- 
ing Tools, Stra. 1074. & Stat. 8 te g V 2 cap. 26. 6 wide Caf. temp. 
Harde. 371. For not taking upon him the Office of Overſeer, when ap- 
pointed. Stra. 1146. For a Smell, tho' not unwholeſome, if it renders 
the Enjoyment of Life and Property uncomfortable. « Burr 333. Fot 
not obeying an Order of Quarter Seſſions to pay two Shillings per Week 
for Maintenance of a Grand-child. 2 Burr. 799. Where the Offence 
- intended to be guarded againft by a Statute was puniſhable before, there 
the particular Remedy given by Statute is cumulative, and does not tale 
away the former; where the Statute enacts, that what was not puniſhable 
before, ſhall now be puniſhable in ſuch a particular Manner, there that 
Method muſt be purſued, and not by Indictment, 2 Burr. 799 Bu 
Where the ſummary Remedy can be purſued, it is unreaſonable, opp! 
five, and at, to take the Kem:edy by Inditment. id. An Indict-· 
ment lies againſt an Overſeer of the Poor, for refufin to receive a Paupet 
a : 7 f : emo 


— 


I N. Dr IC T MEN T. 


y Order of two Juſtices, under 13 14. Car. 2. cap. 12. Ibid. 
. lies againſt a Pariſhioner, for not doing his Highway Labour. 
2 Burr 832. It lies againſt a Conſtable, for diſcharging a Perſon brought 
to the Watch houſe, by a Watch: man in the Night 2 Burr. 864. By Stat. 
30 Geo. 2. cap. 24. Any Perſon convicted of obtaining Money, by falſe 
Pretences, or ſending a Letter threatening to accuſe of a Crime puniſhable 
with infamous Puniſhment, with a View to obtain Money, may be fined, 
impriſoned, pillored, whipt, or tranſported An Indictment does not lie 
for caſual Damage in doing a lawful Act. Stra. 190. Nor for a De- 
ceit of a private Nature, as for not delivering a Quantity of Beer 
agreed and paid for. 1 Wilf. 301. Nor for ſelling Ker. Meaſure, tho' it 
les for felling by falſe Meaſure. 3 Burr 1697. Nor for a Freſpals of 
a private Nature, tho laid, vi et armis, as for entering a Yard, a Field. 
Ur. if no Riot, or unlawful Aſſembly. 33. Burr. 1698, 1 706, 7 | 1731. 
dee fanher 6 Gam. ee e ee e 1d einen eee 
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c) Within what Plate the Olkence inquired „ 


— 


| HE Grand Jury are ſworn ad Inquirendum pro Corpore comilatur, 2 Hal. Hin. 
T and therefore by the Common Law cannot regularly indict or pre. P. C. 263. 


ſeat any Offence which does not ariſe within the County or Precinct for 2 Hawk, T. 


which they are returned. C. 220. 


And therefore it is a good Exception to ad Indictment, that it doth not 2 Hawk. 

| appear that the Offence aroſe within ſuch County or Precin ce. r Wee, 
„ e FE bf +5 ea 

Alſo it hath been holden, that the finding of a Collateral Mattere xpreſs- 3 46k 
ly alledged in the indictment, in a different County or Precinct, is void. p. C. 220. 

Alſo it hath been generally holden, that the Want of an expreſs Alle- , Hawk. 
gation of the Precin& where the Oft nce happened, is not ſupplied by put Þ, C. 220. 
tg it in the Margin of the indictment, unleſs it go farther, as by adding 
in Comitatu predifo, Ec. which ſeems to be ſufficient, where in the Body 
of the Indi&tment uo other County is named before. _. 5 

Alſo if a Fact be alledged in B. juxta D. in comitatu E. it is ſaid, that Cro Jac. 4. 
hereby it ſufficiently appears that B. is in the County of E. | 'sCaſc. 

So if an Arreſt be alledged in the County of A. and one be indicted 2 Hawk. 
for reſcuing the Party arreſted, without ſaying in what County, it ſhall be P. C. 220. 
imended to have been in the County of A. where the Arreſt was. | | 

It ſcems alſo, that by the Common Law, if a Fact done in one County 2 Hawk. - 


prove a Nuiſance to another, it may be indicted in either. _ P. C. 221: 


80 if A. > oe of Tenure of Lands in the County of B. be bound bage 98 


0 repair a Bridge in the County of C. if the Bridge be in Decay, he may 2 H:. His. 
be indifted in the County of C. that he is bound ratione tenure of Lands P. C. x64. 
in the County of B to repair the Bridge. ; | Ss, 

Alſo by the Common Law, if one guilty of a (a) Larceny in one 
County carry the Goods ſtolen into another, he may be indiQed, in . 
%% (( 1Iͥ⸗½0 Buif 


* A. rob B. 
in the Coun-· 


ef C. and carry the Goods into the County of D. A. cannot be indicted of Robbery in the 
| County of D. becauſe the Robbery was in another County; but he may be indicted of Larceny, 
er Theft, in the County of D. becauſe it is Theſt wherever he carries the Goods; the like Law 
nan Appeal. 7 C. 2. . 2 Hal. Hiſt. P. C 163. e 5 


% 
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INDICTMENT. 


2 Hawk. If a Man marry two Wives, the firſt in a foreign Country, Amd the 
. C 22T- ſecond in England, he may be indicted and tried for ir in Zayland up 
(5) Hawk. the Statute of 1 Fac. 1 cap. Ii. whieh makes it Felony, becauſe Ihe t, 


C. 11. d Marriage alone was Criminal, and the firſt had nothing unlawfol i 


wade Sid. It, and was merely of a tranſitoty "Nature ;; and by (3) Hawkins, if th 
171» ſecond Marriage had been in a foreign Country the Party might haue 
Kel. 9. been indicted here within the Purview of the faid Statute i Fat, nr, 


2 Hawk. Alſo if a Woman be taken by Force in one County, and tatried int 


P. C. 221. another, and there married, the Offender may be indicted, t. in the ſe. 
cond County on the Statute of 3 H. 5. cap. 2. becauſe the Contihuance of 
the Force amounts to a forcible Taking. i ee | 


. But if an Offence in ſtealing à Record, £92, contrary to 8 N. 6, ej, 


P. C. 21. 32. be committed, partly in one County, and partly in another, fo as no 
to amount to a compleat Offence within the Statute in either, it is ſud 
that the Party cannot be indicted for a Felony in either, but only for 1 
Mifprifion e | 9 8 5 
2 Hawk. But notwithſtanding the above Inſtances, ir ſeems agreed as a geben 
P. C. 220. Rule, that, let the Nature of the Offence indiQed be what it will, if n 
appear, upon Not guilty, to have been committed in a different County 
from that in which the Indictment was found, the Party ſhall be ac. 
quitted. | : f 
5 And therefore at the Common Law, if a Man had died in one Couny 
2 Hauk. of à Stroke he received in another, it was holden that the Homicide wa 


Fa 4:Gable bo neither, becauſe the Offence was not compleat in either; by 


to remedy: this Inconvenience, it is enacted by 2 o& 3 E 6. cap. 24 
« That where any one ſhall. be feloniouſly. ſtricken or poiſoned. in one 
* County, and die thereof in another, an Indiament thereof found by the 

jurors of the County where the Death ſhall happen, whether befor 

e the Coroner, on View of the 1 5 or whether before Juſtices of the 

Ahe Of. e Peace, or other Juſtices, tc. ſhall be as (c) effectual, as if the Stroke, 

ſe} The * Wc. had been in the County where the Party ſhall die, or where the Is 

be tries dictment ſhall be fo found.“ 1 

where the | * 

Death happened; but an Appeal may be brought in either County. 7 Co. 2. Bubkoer's Caſk 

2. tial. Hiſt. P. C. 163. | | | . 907? 


2 Hal. Hiſt. 80 if J. had committed a Felony in the 2 of H. and 8. hal 
P. C. 163. heen Acceſſory before or after in the County of C. B. could bot hae 
bodeeen indicted as Acceſſory in either County at Common Law ; but b) th 

.. above Statute he is indictable, and ſhall be tried in the County where heb 

became Acceſſory, . „ 

2 Hal. Hiſt. It appears 10 Wh been a preat Doubr at Common Law, how Treiſa 
P. C. 363. done out of the Realm was triable; ſome holding, that it Was on} 
4 Hawk. triable by Appeal before the Conſtable and Marſhal ; others that it vs 


P. c. aaa, 3. indictable in any County where the King pleaſed ; and ſome that it vs 


indictable where the Offender had Lands: Bur for a plain Remedy, Ur 
der and Declaration of this Matter, it is enacted dy 35 H. S. cap. 2. * Ila 
« all Offences then or after made or declared to be [reaſons, Miſpribon 
& of '[reaſon, or Concealments of I reaſons, done out of rhis Realm « 


Page 99 # « England, ſhall be inquired of, heard and determined, by the oy 


Bench, by lawful Men of the Shire where the fame Bench ſhall it; 
« or elſe before ſuch Commiſſioners, and in ſuch Shire of the Realm, # 
« ſhall be aſſigned by the King's Commiſſion, and by lawful Men of de 
% ſame Shire, in like manner to all Intents and Purpoſes, as if ſuch Tre 
et ſons, Ec. had been done within the ſame Shire, where they ſhal * 


* ſoinquired of, c., ae 


£ N *} \ "22h 1 2 9 15 
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INDICTMENT. 
ung ConſtruQion hereof it hath been reſolved, 


1. That if after an Indictment has been taken in purſuance to this 2 Hawk. P. 


tatute, the Court, or Commiſſoners appointed by the King, remove into SEALS 
1 County, the Trial ſhall be a Toes eng yy e the firſt : 5 1 5 
County, (a) being moſt agreeable to the general Courſe of the Common * 04. $tanf. 
Law, which requires that Indictments ſhall be tried by Jurors of the ſame P. C. go. 
County in which they were found. | | Dyer 286. 
2. That the Commiſſioners and County for the Trial are well aſſigned 3 Inſt. 1 
by the King's Writing his Name to the Commiſſion, or by his Signing the 2 Hawk. 
Warrant for it. = e ee | | P. C. az. 
. That an Offence in Jrelang, that is Treaſon here as well as there, is Hawk. P. 
** by Virtue of this Statute, unleſs it were committed by a Peer of C. 223. 
Jreland ; in which Caſe it is not triable here, becauſe the Party would | 
loſe the Benefit of a Trial by his Peers. 55 . | 
That this Statute is not repealed by i & 2. Ph. M. cap. 10. /e8. : Hawk. 
7. which enaQs, That all Trials for Treaſon ſhall be according to the F. C. 205, 
; | 1 » Co 169. 


By the 28 H. g. cap. 15. it is enacted, . That Treaſons, Felonies and 


1 Robberies, 0c. on the Sea, c. ſhall be inquired, Ec. in ſuch Places But for this 


„in the Realm as ſhall be limited by the King's Commiſſion, in like vide Tit. 
manner as if ſuch Offences had been committed on the Land.“ _ $4 

| | 5 3 . 
which enacts, that all Piracies and Felonies upon the Sea, Nc. may be tried in any Place at Sea, 
or upon the Land in his N N Plantations. [And ſe& 14. of the ſame Statute enacts, 
That the Commiſſioners, c. ſhall have Power to try Pirates in all the Colonies, c. in Amer ics, 
Ns Ter in order to their being apprehended and tried there, or ſent into A. 
lead for Trial. 1 


* 


* 


« By the 27 H. 8. cap. 6, for the Puniſhment and ſpeedy Trial, as well 
« of the Counterfeiters of any Coin current within this Realm, as of all 


Felonies and Acceſſories of the ſame, and other Offences feloniouſly * 


% done within any (b) Lordſhip Marchers of Malet, the Juſtices of (5) "ThisSt+- 
0 Gaol-Delivery and of the Peace in the Shire or Shires of. England, tute extends 
„ where the King's Writ runneth, next adjoining to the [Lordſhip March- 5 . 
« ers, or other Place in Wales, where ſuch Counterfeiting, Ec. ſhall hom Py 
committed, ſhall have Power, at their Seſſions and Guaol-Delivery, to tothe Lor d 
inquire by Verdict of twelve Men of the ſame Shire, c. in England, ſhip Mor- 
© thereto cauſe all ſuch Counterfeiters, c. to be indicted, . in hke chers Faſch. 
* manner as if the ſame Petit Treaſons, c. had been done within any 12 Geo. ls 
Hof the ſaid Shires within the ſaid Realm; alſo ſuch Juſtices ſhalt tr 22 

© all foreign Pleas pleaded by ſuch Offenders ; neither ſhall an Acquitral, ee ; 

© ec. or Fine making in the Lordſhips Marchers, be (e) a Bar for a SMOG; . 


* Perſon indicted in the faid Shire within two Years after the Felony.” /c But an 


| Acquittalat 
* Seſſions is a good Bar of an Indictment ſor the ſume Crime in England. 2 Hawk. 
. . 241. n f . . 7 a : 


By the 29 Elis. cap. 2. Treaſons by Prieſts or Jeſuirs coming into 2 Hate Hiſt, 
England, and Felony for receiving them, are inquirable and determinable P- C. 164. 
where the Offender is apprehended, e | DT” 
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INDICTMENT. 


— 


*Page 50 () That ought to be the Form ok the Bod 


eren, 


bot an Jndittment at Common. Law: And 


of - : 


. 


7 


the Subſtance and Manner of the Fact. 


6 5 j Tz : : 27 bz | 33333 5 e . Gon a TENG 
1. How the Body of an Indictment at Common Law ought to ſet forth 


— 


N ad ent, as defived by my Lord Hale, is nothing. elſe but 1 


plain brief and certain Narrative of an Offence commuted. by any 


2 Hal. Hiſt. Ferſon, and of thoſe neceſſary Circumſtances that concur to aſcertainthe 
169. Fact, and its Nature, in which, in favour of Life, great (a) Strictneſſes 


(a) To that have at all Times been required. 


Degree as 


— 2 


the Diſcaſe and Reproach of the Law. 2 Hal. Hiſt. P. Cz 193.— That before the 4 Geo. 2. 
c. 26. and 6 Geo. 2. c. 14.—all Parts of it ought to be in Latin, and how far it was vitious for 
falſe or improper Latin, vide 2 Hawk. P. Go 238, 9. hh | ; 
Cro Eliz. And therefore it is laid down as a good general Rule, that in Indi- 
147, 01. ments, as well as in Appeals, the ſpecial Manner of the whole Fact ought 
qu; Cr. to be ſer forth with ſuch Certainty, that it may judicially appear to the 
4 Haul. Court that the IndiQors have not gone upon inſufficient Premiſſes. 

2 Hawk. P. Hence it hath been held, that no Periphraſis, or Circumlocution what- 


C. 224. and ſoever, will ſupply thoſe Words of Art which the Law hath appro- 


ſeveral Au- priated for the Deſcription of the Offence; as Murdrawit in an lndid ment 
wagen 4 of Murder, % Cepit in an Indictment of Larceny, Mayhemawit in an in- 
- 9 dictment of Mayhem, (c) Felonice in an Indictment of any Felony whatſo- 

182. ever, Burglariter, or Burgulariter, or elſe Burgalariter, in an Indictment 


F.C. 453, ne b 
184 3 of Burglary, (d) Proditorie in any Inditment of Treaſon, contra Ligean- 
_ tiæ ſue debitum in an Indictment of Treaſon againſt the King's Perſon. 
ſb) #27 | 5 | 5 

therefore - | | 


an Indictment againſt A. quod ſelonice abduxit unum equum, without ſaying cepit & Ae, is not 


good, for he might have the Horſe by Bailment, and then it is no Felony. 2 Hal. Hit. P. 
C 184. (c) For if A. is indicted, that furatus eſi unum equum, it is but a Treſpaſs, for want 
of the Word felonice. 2 Hal. Hiſt. P. C. 184. (4) In Petit Treaſon it muſt be laid felonia 
t&. proditerie ; for though he be acquitted of the Petit Freaſon, he may be convict of the Man- 
flaughter or Murder. 2 Hal. Hiſt. P. C. 184. F | 0 | 


2 Hawk. P. But in an Indi&ment, or Appeal of Rape, the ſame. is ſufficiently ſet 
C. 224. forth by the Words felonice e without adding (e) carnaliter cognovi, 
a 


(% But an or ſetting forth the ſpecial Manner of the Terror or Violence, and then 
m—_—_ concluding that the Defendanr fic ſelonice rapuit. ws 


' felonice : | | | en; ; 
—— cognovit, without the Word rapuit, is not good, though it conclude contra forman 
Statuti. 2 Hal. Hiſt, P C. 184. ä 5 | FR 


2 Hawk. And from this Certainty required in Inditments, it hath been holden 
P. C. 225. that an Indictment for a felonious Breach of Priſon, without ſhewing the 
Allen 78. Cauſe of the Impriſonment, is not good. | 5 

Mod. 24. So of an Inditment for refuſing to ſerve the Office of Conſtable, 
5 Mod. 96, being Legitimo mods eleftur, without ſhewing the Manner of the Ele&09. 
8 So it hath been adjudged, that an ſndictment of Burglary is inſufficient, 


ro. Eli . = 6 10 | 
ONT PE without ſhewing that it was Vocfanter. 


Ts. Allo it is agreed, that an IndiQment, charging a Man with a Nuiſance, 
5 5 · in reſpect of a Fact which is lawſul in itſelf, as the Erecting of an Inn, C-. 
Palm 363, and only becomes unlawful from particular Circumſtances, is inſufficie 
374. ualeſs it ſet forth ſome Circumſtances that make it unlawful, = 


r Alfo an Indictment accuſing a Man in general Terms, without aſcer- Lev. 203. 


E 


* go it hath been adjudged, that an Indictment for traiterouſly coining * page tor 
Allemii like to the King's Money, without ſhewing what Money, vis. 2 Hawk. 
whether Gold, Silver or Copper, is inſufficient; for the latter of theſe, P. C. 225. 
the Offence could not amount to Treaſon. 5 5 
So an lndictment of Perjury not ſhewing in what Manner, and in what Cro. Eliz. 
Court the falſe Oath was taken, is inſufficient; becauſe, for aught appears, 37. 
it might have been extrajudicial. . 6 | ED 

But an Indictment of Extortion, charging J. S. with the taking of 50s. Sid gr. 
2s 2 Bailiff of an Hundred colore Officii, without ſhewing for what he 2 Hawk. 
took it, is good, at leaſt after Verdict; for perhaps he might claim it ge- P. C. aa. 
nerally, as being due to him as Bailiff, in which Caſe the taking could not | 
be otherwiſe expreſſed. Os Ee. | i 

An Indictment charging a Man disjunctively is void ; as murdravit, vel Mod. 137, 
murdrari cauſawit, or that A. verberavit B. vel verberari cauſavit, or that 138. 
A. fabrica vit talem chartam, wel fabricari cauſavit, Ic. for here are diſ- Salk. 371. 
tint Offences, and it appears not of which of them the Party is accuſed, f K 


2 Hawk. 3 
& - | | P. C. 225. 


taining the particular Fact laid to his Charge, is inſufficient; for no one Keb. 278. 
can know what Defence to make to a Charge which is uncertain; nor can om. 889. 
he plead it in Bar or Abatement of a ſubſequent Proſecution ; neither can | <2 aha 
: 5 : P. C. 226. 
it appear that the Facts given in Evidence againſt a Defendant on ſuch a 4 Mod. 100, 
general Accufation are the ſame of which the Indictors have accuſed him; ; Salk. 198. 
nor can it judicially appear to the Court what Puniſhment is proper for an pl. 1. 
Offence ſo looſely expreſſed. 7 | ape" 193 . 
"ak; 3 arth. 2:0, 


* 
0 


„ 


e 


| | F Holt. 363. 
As where the Indictment charges the Party with having ſpoken divers pl. 3. 
falſe and ſcandalous Words againſt J. S. being Mayor of A. e. or with 2 Hawk: 
being a common Defamer, Vexer, and Oppreſſor, c. or with being a ** bY: 2 
common Diſturber of the Peace, and raving ſtirred up divers Quarrels e SEIAEG 
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. i . Authoriti 
among his Neighbours ; or with being a Perſon of evil Behaviour, a com- 8 


mon Deceiver, a common Publiſher of the King's Secrets, Ic. or with 
* common Foreſtaller, a common Thief, a common Champer- 
tor, Oc. | | : | 
But Barretry being an Offence of a complicated Nature, conſiſting in 2 Hawk. 
the Repetition of frequent Acts, all of which it would be too prolix to enu- £ 0 485 
merate, Experience has ſettled it to be ſufficient to charge a Man in gene- B db 
ral as a common Barretor. N 
And for the ſame Reaſon an Indictment againſt a common Scold is 2 H.wk, 
ſufficient, without ſhewing any Particulars, P. C. 227. 
Neither is it neceſſary 2 an Indictment of either of theſe two laſt men- 2 Hawk. 
tioned Offences to conclude in Nocumentum omnium Ligeorum, c. for it P. C. 227. 
appears from the Nature of the Thing, that it could not but be ſo, - Salk, 371. 
An Indictment mutt lay the Charge againſt the Defendant poſitively, pl. 6. 
and not by way of Recital, as with a Nod cum, Efc. and it muſt expreſsly gs 555 
alledge every Thing material in the Deſcription of the Subſtance, Nature 42. 15 pay 
and Manner of the Crime; for no Intendment ſhall be admitted to ſup- 10. 
ply a Defe of this Kind. | 5 Hawk. 
Therefore if an lndictment of Murder want the Words ex Malitia pre- „ 
cogitata, it is no Anſwer that it has the Words felonice murdra vit, which ” 7 
So if any Indictment of Death want an expreſs Allegation that the 7 
Party received the Hurt laid as the Cauſe of his Death, and alſo that he 2 Hawk. 
died thereof, no Implication will help it. | P.C. 227. 
Allo if an Inditment for felonioully breaking of a Pri'on, and com- Keilw. 87, 
manding J. S. there impriſoned, Ec. to eſcape, do not expreſsly alledge 2 Hawk. 
that J. $. did eſcape, it is no Anſwer that it is fully implied in calling F. C. 227. 
the Offen-e a felonious Breaking. 5 | 
Vol. III. ; M | „ 
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imply as much. . 


5 380.8 . in London, by Virtue of a Warrant, to arreſt the Party within the Liberties 


P. C. 227. ties of London. 
Cro. Jac. 


128. 2 Rol. committed ſuch a Fact, does not expreſsly alledge that he was of ſuch a 
Rep 226, Trade, Cc. at the Time of the Fact; for it fully appears from the natural 


Keb. 85 2. Stra. 44, 904. Burr. 382, 864. 


P. C. 229. cavle i Man may be ianocently preſent, 


4 * — N wt 5 
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4 Co. 41. Yet ſtrained and over- nice Exceptions of this Kind are not to be te. 
2 Hawk. garded; as that an Indictment of Death, laying the Aſſault to have been 
P. C. 227. sith Malice prepenſe, doth not expreſsly repeat it in the Clauſe immedi. 
Page 102 ately following, and joined with a Copulative ſhewing the giving of the 
| Wound at the ſame Time and Place. Et 
Cro, Jac. Or that an Indictment ſetting forth that J. S. was lawfully arreſted by 
473- Virtue of a Plaint before ſuch a Sheriff, Ic. doth not expreſsly ſhew that 
2 Haw there was a good Warrant. | 5 ; 
Or that an Indi&ment ſetting forth an Arreſt in ſuch a Pariſh and Ward 


2 Hawk. of London, doth not expreſsly lay ſuch Pariſh and Ward within the Liber. 


Or that an Indictment finding that J. S. exiſtens of ſuch a Trade, Ec. 
610. 2 Mod. as Will briog him within the Law whereon the Indictment is founded, 


Moor 606. Conſtruction of the Participle exiſfens going before the Verb, to which it 


2 Lev. 229. is the Nominative Caſe. 
Raym. 378. 


Cro. Jac. Vet it is a good Exception to an Indictment of forcible Entry finding 
610. 2 Rol. that 4, dilkeiſed B. of ſuch Land exiſlens liberum Tenementum of B. that 
Rep. 226. it is not expreſſed at what Time it was his Freehold; for it ſtands indif- 
3 ferent, according to the common Rules of Conſtruction, whether it was 
x 88 9 his Freehold at the Time of the Diſſeiſin, or at the Time of finding the 

C. 228. indictment, the Word exi/tens being applied only to the Thing which was 
Ld. Raym. the Subject of the Action, and not being the Nominative Caſe of the Verb, 

610. as in the former Caſe. | | „ 

2 Hawk. If one material Part of an Indictment be repugnant to another, or if the 
P. C. 228-9. Facts as laid be impoſſible or abſurd, the Indictment is void; as where 
and ſeveral one is indicted for having forged a Writing, in which H. was bound to 

| ref B. which is impoſſible if the Writing were forged ; or for having diſſeiſed 

F. S. of Land; wherein it appears, by the I ndictment itſelf, that he had 

no Freehold, or for having entered peaceably on J. S. and then and there 

forcibly diſſeiſed him; or for having diſſeiſed him of Land then being, and 

for ever ſince continuing to be, his Freehold ; or for having murdered J. b. 

at B. where by the Indictment it appears that J. S. was only wounded 

at B. and died at C. or for ſelling Iron with falſe Weights and Mealures, 

which is not only abſurd, as ſuppoſing that Iron could be ſold by Meafure, 

but inconſiſtent, in ſuppoſing that it was ſo ſold, and yet at the ſame Time 

ſold by Weight; or 2 being abſent from Church ſix Months, between 

ſuch and ſuch Time, which appears to have contained only the Space ot 

eleven Days; or for feloniouſſy cutting down Trees, £c. Vet where the 

denſe js clear, a ſmall Impropriety may be diſpenſed with; as where one 

is indicted for having mowed unam acram Feni, which is ſaid to be ſuffici- 

ent, and yet that which was mowed could not, at the Time of the mov- 

*, - ing, in Strictneſs be called Hay, but Geaſs only. 

2 Hawk. Alſo a Repugnancy in an Indictment in ſetting forth the Offence of the 
P. C. 229, Acceſſory, is as fatal as it is in ſetting forth that of the Principal; as where 
an Indiament of Death having laid the Stroke on one Dag, and the 

Death at another, charges the cceſſory with having abetted the Principal 

at the Time of the F Fay only. | | 
9 Co. 67. But where ſeveral are ; preſent and abet a Fact, and one only aQually 
Flow. 97. docs it, an In{litment may, in ſame Manner as an Appeal, lay it 

| done by the one, and abetted by the reſt. e ee 
2 Hawk, But if it barely charge a Man with having been preſent, it is void, be- 


# 


2 Hawe. An Indictment of J S. as Acceſſory to four by theſe Words, Sciens oper 
. C. 229. gqualuor feloniam predic” ferifſe apud B. felonice receptavit, without add 
Ea | | ing 


JJ 


Gag eos is naught; for it appears not clearly how many of them he is 
charged to have received. | pike one Mn 

* Alſo an Indictment of a Conſtable for having voluntarily and feloni- Page toz 
oully ſuffered a Perſon arreſted by him on Sufpicion of Felony to eſcape, 2 Hawk. 
without ſhewing what the Felony was, and that it was aQually committed 


J js ſaid to be void for the Uncertainty : But an Indictment for knowingly oy 
t ſuffering Perſons convicted of Felony to eſcape, is faid to be good, with- 
| out finding. expreſsly what the Felony was, or that it was committed, if 
a me Record of Conviction be ſet forth with convenient Certainty; for that 
8 ſhews what the Felony was, and that it was committed. i 
. It is holden by ſome, that an Indictment finding that J. S. ſcienter re- 
ceptavit J. D. being a Felon, is not good, without expreſsly finding that 2 Hawk. 
fe he knew him to be a Felon ; but by others, ſuch Indictment is good, be- P C. 230. 
Gs cauſe the plain Conſtruction of the Word /zzenter carries it through the en the Au- 
4 > Sei er ö . | 8 ü 0 Orities 
1 whole Sentence T there cited: 
it 1 | 7 | I Sciens 
| that, Cc. a ſufficient Averment. Stra. 904.—Indictment muſt be in the Preſent Tenſe, du, 
and not did, preſent. Andr. 162. In an Inditment of a Scold, it muſt be laid ad communes 
nocumentum. Stra. 1246. | | | 
0g 2. How the Inditment muſt ſet forth the Perſons mentioned or 
wn ; . referred to in it. „ 
The Name and Addition of the Party indicted ought regularly to be 2 Hal. Hiſt. 
2 inſerted, and inſerted truly, in every Indictment; but if the Party be in- P. C 175. 
810 8 diged by a wrong Chriſtian Name, Surname or Addition, and he plead to b 
| that Indictment Not guilty, or anſwer to that Indictment upon his Ar- 
the raignment by that Name, he ſhall not be received after to plead a Miſno- 
Ge mer or Falſity of his Addition; for he is concluded and eſtopped by his 
30 Plea by that Name, and of that Eſtoppel the Gaoler and Sheriff that doth 
OF) Execution (hall have Advantage. | | „ 
had But it is ſaid, that an Indictment that the King's Highway in ſuch a 1 oa 
POR Place is in Decay, through the Default of the Inhabitants of ſuch a Town, 2 TRL, 
ad is good without naming any Perſon in certain. ; P. C. 230. 
7 . Alſo it is ſaid, that no Indictee can take any Advantage of a miſtaken 2 Hawk. 
nded (a) Surname in the Indictment, either by Plea in Abatement, or otherwiſe, P. C. 230. 
"el notwithſtanding ſuch Surname have no manner of Affinity with his true (9) 5 "5 
hors one, and he was never known by it. the laleſt 
Time 85 og ; Way to al- 
tween low his Plea of Miſnomer, both as to his Surname and as to his Chriſtian Name; for he that 
Ke of pleads Miſnomer of either, muſt in the ſame Plea ſet forth what his true Name is, and then he 
ie concludes himſelf; and if the Grand Jury be not diſcharged, the indictment may be preſently 
4 85 N 2 Grand Jury, and returned according to the Name he gives himſelf. 2 Hal. 
ſuffici F. 170. | : | . 
| Wo . 
mo And in this Reſpect an Indictment (5) differs from an Appeal, whereof Hal, Fit 
The It 13 certain that a Miſnomer of a Surname may be pleaded in an Abate- Þ Bo * 
0 ment as well as any other Miſnomer whatſoever, FW 
nd the | N | 3 . 
rigcipal 10 But that every other Miſnomer of the Defendant, as alſo every defeQive Addition, are 28 
| *al in an Indictment as àn Appeal; for which vide 2 Hawk. P. C. 18, Cc. | 
aQually N 3 ä . : 
y its ot only the Miſnomer of the Name of Baptiſm will abate an Indict- , wk 
ent, but alſo the naming the Defendant Knight, Sc who is a Baronet, p. C. 230, 
aid, be Ind no Knight, &c. or the Omiſhon of a Name of Dignity ; as where and ſeveral 
Parter King at Arms is not named Garter in the Indictment; and ſo of Authorities 
10 ihe ny other Name of Dignity, (c) if Proceſs of Outlawry lie upon it. „ 
but add : Indictment 


nainſt a Peer of the Realm is good without an Addition, becauſe no Proceſs of Outlawry lics 
anſt him, (T0. Eliz. 148. Lord Dacre's Caſe, 2 Hal. Hiſt. P. C. 177. 
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IN DI 
2 Hal. Hiſt. By the Common Law the Party indicted could not take Advantage of 4 
P. C. 176. Miſnomer or the Want of Addition, becauſe the Fact being ſworn againſt 
P99 the Party preſent, and appearing to their View, there could be no Injury 
| by the Miſnomer; alſo as Felons generally go by no certain Name, and 
Page 104 * have no fixed Habitation, it was thought hard to find out their real 
Names or Profeſſions ; but this was altered by the Statute 1 H. 5, cap. 5. 
which requires that in all Indictments, tc. the Party indicted ought to 

have the Addition of his Myſtery, Degree, Place and County. 
2 Hal. Hiſt. The Additions required by the Statute are, that of his Degree, az 
x76. But for Yeoman, Gentleman, Eſquire, of his Myſtery, as Huſbandman, Sailor, 
this vide Spinſter, t9c. therefore if the Addition be only general, as Servant, Far. 
"1 e mer, Citizen, Cc. or of Crimes and Miſdemeanors only, as Extortioner, 

oe Vagabond, Heretick, &c. theſe are no good Additions. 

2 Hal. Hiſt, The Addition ought to be to the Subſtantive Name, and not to that 
P. C. 177. which comes after the Alias didus, becauſe regularly the Addition refers 
2 Hawk. to the laſt Antecedent. i 5 | 
P. C. 231. If ſeveral Perſons be indicted for one Offence, Miſnomer, or Want of 
2 Hal Hiſt. Addition of one, quaſheth the Indictment only againſt him, and the Reft 
P. C. 177+ ſhall be put to anſwer ; for they are in Law as ſeveral Indictments; and 


_ p. ſo in Treſpals. 
i 5 5 | | | 
is ſaid that where ſeveral are indicted, and there is an Omiſſion of an Addition as to one, it 
makes the Indictment vicious as to all; for which is cited. Bull. 183. je. 


2 Hawk. Not only the Defendant, but regularly all other Perſons alſo mentioned 
PF. C. 23 1. in an Indictment, mult be deſcribed with convenient Certainty ; and there- 
fore it ſeems to be generally agreed at this Day, that an IndiAment for ſu 
fering divers Bakers to bake, Qc. againſt the Aſſiſe, or for diſtraining d. 
vers Perſons without Cauſe, or for taking divers Sums of Money of divers 
Perſons for ſuch a Toll, Ec, without raming any Bakers, Ec. in particu- c1 
lar, is inſufficient. | | 1 | 


Plow.35.b. But an Indictment of Murder cujnſilam ignoti is good; and ſo for ſteal Ic 
Dyer 285. a ing the Goods cuj uſdam ignoti ; ſo of an A ſſault in quendam ignotum ; and in 
2 Hal. Hiſt. jf he be acquitted or convicted, and be afterwards indicted for an Aſſault 
Foy 1 08 Murder of ſuch a Man by Name, he may plead the former Convidtu 
„ . or Acquittal, and aver it to be the ſame Perſon. 8 ä 
f : 5 Ra . | ; 7 
| ?'* But an Indictment guod invenit quendam hominem mortuum, ac felmit 2 
a Hiſt furatus ęſl duas Tunicas, without ſaying de Bonis & Catallis cujuſdun . N 


noli, is not good. . 
2 Hal. Hiſt. If the Goods of a Chapel be ſtolen, the Indictment ſhall fay Bona & 
P. C. 18 1. Catalla Capellæ in cuflodia Præpgſitorum; if it be done in Time of Vic 
tion, Bona & Calalla Capelle tempore Vacationis ; but if the Goods of 2 mc 
Pariſh Church be ſlolen, as the Bell, the Books, c. it ſhall run Ba 
Parochianorum de S. in cuſtodia Guardianorum Ecelgſiæ, and ſball not ſup 
pole them Bend Hccliſiæ. | g | 
2 Hal. Hi. If the Goods which A. hath as Executor of B. be ſtolen, the Offend! me 
P. C 181, May be indicted guod Bona Teftatoris in cuſtodia A. Executoris cjuſden l. ama 
| or it may be general Bona ipſius A. „ | 
2 Hal. Hiſt. If 4. dying be buried, and B. opens the Grave in the Night time and 
P. C. 181. ſteals the Winding-ſheer, the Indictmeat cannot ſuppoſe them the Good 
of the dead Man, but of the Executors, Adminiſtrators or Ordinary,“ 
the Caſe falls out. EE | 15 
Cro. Eliza. An Indietment guod felonice, Qc. cepit quandam peciam Panni c 
490. J. S without ſaying de Bonis & Catall Suu land ] 8. was thereſat 
| big . quaſhed. 7 | Mo. Sg 
es. go 


Doug. 153, 791. 1 Term. Rep. B. R. 16. 


Þ 'C 15 here is no Need of an Addition of the Perſon robbed or murdered, * 


unleſs there be a Plurality of Perſons of the ſame Name; neither th” 
it eſſential to the indictment, though ſometimes it may be ie 
- x 4 N i 


INDICTMENT. 


Diſtinion ſake, to add it; for it is ſufficient if the Indictment be true, 
viz, that J. S. was killed or robbed, though there are many of the ſame 
Name. „ „ Wor . 8 
And it hath been adjudged, that an Indictment of an Aſſault on John, Keile, 4 

Pariſh Prieſt of P. in the County of C. is good without mentioning his Dyer yy 


Sod wi, 4 TIT. . "43 
A —_ 2 N & 
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Surname ; for the Certainty of the Perſon ſufficiently appears. pfl 38: 
5 ; SY : 4 Hawk. > 
But it ſeems that if ſuch lndictment had only deſcribed him by his 5 Pea 1 


Name of Baptiſm without any farther Addition, it had been too uncertain; 4 

yet the contrary ſeems to be held in (a) Moor: However it ſeems agreed p C. AS 

thata Repugnancy or Abſurdity in the Deſcription of the Perſon injured (a) Moor 

will vitiate an !ndiAtment : as where one is indicted for ſtealing Bona 466. pl 663. 

redia J. S where no J. S. was mentioned before, | . 
It is not neceſſary to alledge in an Indictment of Death, that the Party 2 Hawk. 

killed was in the Peace of God. | P. C. 233. 
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$. How the Indictment ought to ſet forth the Thing wherein the Offence 
| : was committed. 1 5 | 


*% r 1 
W 


— — 


An Indictment, which doth not with ſufficient Certainty ſet forth the 2 Hawk. 
Thing wherein the Offence was committed, is inſufficient; as where one * * 3 
is indicted for having forged a Leaſe of certain Lands, without naming Hin pC. 
ſome one certain Parcel; or for having ſtolen Bona & Catalla J. S. with- 182. ac- 
out ſhewing any in particular; or for having treſpaſſed on two Cloſes of cord. 
Meadow or Paſture, or for having diverted quandam partem Aquæ running 
from ſuch a Place to ſuch a Place, without any farther Deſcription ; or 
ſor having ingroſſed magnam quantitatem Straminis & Feni, or diverſos 
cumulos Tritici, without ſhewing how much of each; or for having car- 
ried away duas centenas Caſei, without adding Libras or Uncias, Ec. or 
for having erected ſeveral Cottages contra Formam Statutt, without ſhew- 
ing how many. : 

It is ſaid to be moſt proper in Indictments of Larceny and Treſpaſs on 2 Hawk. 

a living Thing to ſhew to whom the Property of it belonged, by calling it P. C. 234. 
the Ox or Horſe, Ec. of J. S. without uſing the Words Bona & Catalla : 

Yet there are many Precedents in Books of good Authority, wherein this 

Nicety is not obſerved. | WS ' 

If Theft be alledged in any Thing, the Inditment muſt ſet down the 2Hal. Hiſt. 
Value, that it may appear whether it be Grand or Petit Larceny. _ P. C. 183. 
If the Thing be moveable, as a Horſe, Cow, Oc. it 1 fig to be 2 Hawk. 
molt proper to ſhew its Worth by the Word Pretium ; but if the Thing P. C. 234. 

be immoveable, and conſiſts of divers dead Things, it ought to be ad 
Valentiam; (5) yet this Nicety ſeems not neceſſuy; neither is it clear 3) And op 
that the Worth of the Thing ſtolen is required to be ſer forth in an Indict- e this is 


ment of Larceny, for any other Purpoſe; than to ſhew that the Crime but Clerk- veg 
amounts to Grand Larceny, and the better to aſcertain the Crime, in or- ſhip, and = 
der for a Reſtitution; or in an Indictment of Treſpaſs, for any other Pur- 2 he win 4 1 74 
ofe, tha gravate the Crime, 5 tial; for 1 _ 
pores n to aps TFAte ne C E Pretii he ſet I 7} | J 
| inſtead of —_— 


% Valentiam, or e Converſo, it doth not vitiate the Inditment ; and fo it is if one Pretii or ad 
Valentiam be added to ſeveral Things, where in true Clerkſhip it ſhould be applied ſeverally, 
ie good if the Party be convict of all; but poſlibly, if the Party be convict but of Part, it is 
tot good, becauſe it will be uncertain whether rand or Petit Larceny. 2 Hal. Hiſt P. C. 183. 
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An indictment quod ſelonice cepit 20 Ouest, Matrices & Agnos, or Ma- 2 Hal Hiſt. 
triert & Verveces, is not good, becauſe it doth not appear how many of P. C. 163, 
one Sort; and how many of another z but 20 Over generally might have 

been 
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is bad. Stra. 552, 788. 


ſelf, Caſ. temp. Hardw. 370. 
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but alſo becauſe that in Indictments, on which, upon a Conviction, there incurs a Forfeiture at 


2 Hawk. 


2 Hal. Fiſt, 


INDICTMEN x. 


been good without diſtinguiſhing Matrices & Verweces, as in caſe of 

Replevin or Treſpaſls. WE TO Rs | 5 
2 Hal. Hiſt. But an Indictment de guatuor Riſcis & Ciſtis, Anglice Cheſts and Cof. 
P. C. 183. fers is good, becauſe ſynonymous. We 55 
where it is EE | 5 
ſaid, that regularly the ſame or more Certainty is required in an Indictment of Goods, than in 
Treſpaſs for Goods.—And note, That it is agreed as a general Rule, that if an Indictment be 
uncertain as to ſome Particulars only, and certain as to the Reſt, it is void only as to thoſe 
which are uncertainly expreſſed, and good for the Reſidue. 1 Hawk. P. C. 234. ( Puig 
male & negligenter ſe geſſit in Executione of the Office of Conſtable, quaſhed for being too gene- 
ral. Stra. 2,—De ſcriptis bonis & catallis, de D. decipiebant et defraudabant, quaſhed for being 
too general. Stra 8.———Diverſas quantitates cerviſiæ, too general. Stra. 497.——On an In- 
dictment upon 5 Eliz. c. 4. if it is averred, a Trade uſed in Great Britain, inſtead of England, it 
| Duod cum there was ſuch an Order, c. is too uncertain. 2 14, 
Raym. 1363-——An Indictment muſt ſet out the Words ſpoken of a Juſtice of Peace in the 
Execution of his Office. f for obſtructing him, it muſt ſhew by what Act. Stra. 699. 
None but a Barretor and Common Scgld, are indictable by general Words. Stra. 1246, 
which vide & Id. 849 An indidtment for a Nuiſance, that the Defendant ſepem levavit vel 
levari cauſavit, adjudged ill for Uncertainty. Stra. 900. An Inditment for procuring by 
falſe Tokens muſt ſpecify them. Stra. 1127.——lndiftment for conveying, or cauſing to be 
conveyed, a Pauper ; is too uncertain ; or if it does not ſay that he was unable to maintain him- 
In an Indictment for carrying a Perſon with the Small-pox, 
from one Pariſh to another; it muſt ſet forth that Defendant knew the Perſon had the 
Small-pox, and that it was with an ill Intent. Andr. 162. See farther 6 Com. Dig. 355, G.. 


4. How the Indictment muſt ſet Hart the Circumſtances of Time and 
| | Place, | 


2 Hawk. It is laid down as an undoubted Principle in all the Books that treat 
P. C. 235. of this Matter, that no Indictment whatſoever can be good without pre- 


—— ciſcly ſhewing a certain Year and (a) Day of the material Facts Al- 


there cited. ledged in 1c, | 
the Law requires, not only becauſe the Party may be the better prepared to make his Defence, 


Lands, it may appear to what Day the Forfeiture is to have Relation; as alſo that if it be au 
Indictment of Murder or Manſlaughter, it may appear that ths Death was within the Year and 
Day after the Stroke. 2 Hal. Hiſt. P. C. 179.— But it is not neceſſary upon the Evidence to 
prove the Crime to have been committed on the very Day laid in the Indictment ; but if it be 
proved to have been at any Time before or after, the Party is to be convicted. 2 Hal, Hitt. 
P. C. 179. a) But it is not neceſſary to mention the Hour in an lndictment. 2 Hawk. P. C. 
235.—Unleſs the 'Time of the Day is material to aſcertain the Nature of the Offence, and then 
it muſt be expreſſed; as in an Inditment of Burglary it ought to fay, tali Die circa Horan di- 
cimam in Notte cjuſdem Diel, felonice & burglariter fregit ; yet it is ſaid that by ſome Opinions 
burglariter carries a ſuſftcient Expreſſion that it was done in the Night. 2 Hal. Hiſt, P. C. 179. 
o upon breaking a Houſe in the Day- time, to ouſt the Offender of his Clergy upon the Sta- 
tute of 39 Eliz. c. 15. it is uſual o add terpore Diuruo; for the Statute expreſſeth it ſo; other- 
2955 though the Indictment be good, yet he ſtall not be ouſted of his Clergy, 2 Hal. Hitt. P. 
Cs 179. | | . ST | þ | . 


. 


2 Hawk. As if an Indiament of Death laying the Aſſault at a certain Time, &. 
P. C.. +35. do not repeat it in the Clauſe of the Stroke, or if it do- not ſer forth the 


2 Hal Hitt. . | 
P. C. 178. Time of the Death, as well as of the Stroke. 


So if any Ind ctment lay the Offence on an impoſſible Day, or 00 3 is 0 
Day that makes the Indictment repugnant to itſelf, or if it lay one and the | 
ſame Offence at different Days, it is inſufficient. 

As if 4. be indicted guod prima die Maij & ſecundo die Maii apud D: 
P. C. 178. be made an Aſſault upon B. & quandam togam ipfius B. adtunc & ib:dem 
invent” felonice cepit, E. + This Indictment is not good, becauſe there 
are ſcveral Days mentioned before, and it is uncertain to which the felo- 

nious Taking thall relate. : 
1 8 Hiſt. So if 4. be indicted that he F/ Sandi Petri aun 20 Car. killed 
178. F.S. this is not good, becauſe trete are two Feaſts of St. Peter, and 

| | nel 


5 


[ 


1 * 


ran 


neither without Addition, wiz. St. Peter ad Vincula, and St. Peter in Ca- 
Pe. | 

. Words ad tunc & ibidem in the ſubſequent Part of an Indictment 2 Hawk. _. 
are as effeclual, as if the Year and Day mentioned in the former Part had P. C. 235-6. 
been expreſsly repeated. | | | : 5 
Alſo if it lay the Fact on the Thur/day after the Feaſt of Pentecoft in 2 Hawk. 
ſuch a Year, or on the Utas of Eaſter, &c. (which ſhall be taken for the P. C. 236. 
very eighth after the Feaſt) or on the 1oth of March laſt, being aſcer- 8 
rained by the Stile of the Seſſions, Cc.) it is as good as if it had expreſsly 
named the Day of the Month, Cc. VF | 

Alſo if an Indictment charge a Man with an Omiſſion, Ec. as not 2 Hawk. 
ſcowring ſuch a Ditch, it needs not ſhew any Time, . 

So if an Indictment charge a Man with having done ſuch a Nuiſance 2 Hawk. 
ſuch a Day and Year, and on divers other Days, it is void only as to the P. C. 236, 
Facts alledged on the Days uncertainly ſet forth; but if it charge a Man 
generally with ſeveral Offences at ſeveral Times between ſuch a Day and 
ſuch a Day, without laying any one at a certain Day, it hath been ad- 
judged to be wholly void. : N — 
et it hath been ſolemnly adjudged, that a Conviction of Deer-ſtealing 2 Hawk. 
ſetting forth the Offence between the 8th and 12th of. Ju, Cc. is P. C 236, 
- ſufficient. | . 

* And in theſe Caſes it is ſaid to be moſt regular to ſet forth the Year, 2 Hawk. 
by ſhewing the Year of the King; yet this may be diſpenſed with for P. C. 236. 
ſpecial Reaſons, if the very Year be otherwiſe ſufficiently expreſſed, for Page 107 
that only is material. 5 

Every Indi ment at common Law mult expreſsly ſhew ſome (a) Place 2 Hawk. 
wherein the Offence was committed, which mutt appear to have been P. C. 236. 
within the Juriſdiction of the Court in which the Indictment was taken, (a) That re- 
and muſt be alledged without any Kepugnancy; for if one and the ſame n the 
Offence be alledged at two different Places, or at B. aforeſaid, where B e Co 
was not before mentioned, or if the Stroke bealledged at A. and the Death Countymuſt 
at B. and the Indi&tment conclude that the Defendant /ic felonica murde- be expreſſed 
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ravit the Deceaſed at A. the Indictment is void. in the In- 
. F dictment, 
and where 


the Time muſt be repeated again upon ſeveral Acts done, regularly the Place alſo muſt be re- 
peated, viz. tune & ibidem, 2 Hal. Hiſt. P. C. 180. | 


F 


So it is alſo if it lay not both a Place of the Stroke and Death, or if any 2 Hawk. 
Place ſo alledged be not ſuch from whence a Viſne may come; as to P. C. 236. 
which it hath been adjudged, that if a Fact be alledged in a Pariſh in 9 Co 60. 
London with ſome other Addition which fſutticiently aſcertains it, or in 
the Pariſh of St. Lawrence Jefory, it needs not ſhew the Ward, f 

Alſo in ſome Crimes no Vill need be named; as upan an ludictment of 2 Hu Hig. 
Darretry, becauſe he is a Parretor every where, and it thall be tried de P. C. 180. 
Corpore Comitatus. | 1 N | 

Sf. in the Margin, the indictment ſuppoſing a Fact done apud S. in 2 Hal. Hitt, 
Com preditt' is good; for it refers to the County in the Margin. P. C. 180. 

But if there be two Counties named, one in the Margin, another in the Cro. Elis. 
Addition of any Party, or in the Recital of an Act of Parliament recited 132, 
in the Premiſſes of the Iadictmeat, the Fact laid apud S. in Com” prediti“ aggro 
vitiates the lndictment; becauſe two Counties are named before, and it , Term. 
is uncertain to which it refers, | Rep 250. 
ladictment againſt A. B. that he apnd N in Com prædid made an Al- , Hal. Hig, 

ſault upon C. B. of F. in Com' predict & ipſum adtunc & ibidem cum P. C. 180. 
quodam gladio, Ec. percuffit, It. this Indictment is not good, becauſe two 
Placez named before; and if it refers to both, it is impoſſible ; and if 
only to ane, it mult refer to the laſt, and then it is infeaſible, 


S 


INDICTMENT, 


2 Hawk. It hath been holden, that an Indictment on a Statute, prohibiting ſuck 
P. C. 237. and ſuch Perſons to do ſuch a Thing, needs not ſhew where the Fads 
; happened which bring the Defendant within the Prohibition; as where it 
is enacted, that it ſhall be Treaſon for a Perſon born within the Realm ang: 
in Popiſh Orders to reamain here, &c. in which Caſe it is faid, that the 
lnadictment needs not ſhew a Viſne for the (5) Birth or Ordination. 
) But if a a | | Rn | | l 
Man be in- To Tb RL ́ ͤr7ü | 40 5 
Aicted for that Nation? Tenure of certain Lands he is bound to repair a Bridge, and that it is in 
Decay, it muſt be alledged where thoſe Lands lie. 2 Hal. Hiſt, P. C. 181. | 


2 Hawk. Alſo a Miſtake in Evidence of the Place laid is in no Caſe material, on 
P. C. 237- Not guilty pleaded, if the Fact be proved in any other Place in the 
County; but if there be no ſuch Place in a County, as that wherein an 
Offence is laid in an Appeal or Indictment, all Proceſs thereon is void by 
the Statutes of 9 H. 5 cap. 1. and 18 H. 6. cap. 12. 1 ; 
= [Communis ſtrata, five alta regia via, denote the ſame Place, and are 
not uncertain. Stra. 44. — The terminus a quo and ad quem a Road leads 
is not neceſſary. hid. In criminal Caſes though the County be laid in 
the Margin, yet the Place where the Fact is ſuppoſed to be done, mult be 
laid in the Body of the Indictment to be in com. prædict. 3 P. Will. 439, 
and Care ſhould be taken, if any other County hath before been men- 
tioned, as in Defendant's Addition, &c. to name the County where the 
Venue is laid. If the Fact is laid to be done in a City, a County in 
itſelf, but which are not co-extenſive, it muſt ſay within the City and 
County of E. c. Andr. 162. Sed gu. if the Fact is within the City, if 
laying it in the City, is not ſufficient : Indictments for Treaſon, by 
levying War, do genetally charge the overt Acts, but on one Day only. 

: Boſh. 7. Atthe Pariſh of A. near the Highway, and Dwelling- Houſes, 
is ſufficient for a Nuiſance, without ſaying in the Town or Village. 


Burr. 333 


*Page 108 * 5. Where the Offence indictable may be laid jointly, and where ſere. 
rally, and where both jointly and ſeverally, and where the Offences 
of leveral Perſons may be laid in one Indictment. 


2 Hawk, Although the Offences of ſeveral Perſons cannot but be ſeveral, becauſe 
P. C. 240. one Man's Offence cannot be another's, but every Man myſt anſwer 
for himſelf; et. if it wholly-ariſe from (c) a joint Act, which is in itſelf 
criminal, as where ſeveral join in keeping a Goming-Houls; or in Deer- 
(e) do if ſe- ſtealing, or Maintenance, c. the Defendants may be indicted join: 
_ Bok and ſeverally: as thus, guod cuſlodli verunt & uterque eorum cflodivit, ot 
bery, e jointly only; for it ſufficiently appears, that if all are joined in ſuch Act, 
glary, Mur- each muſt be guilty; and therefore ſome of them may be convicted, and 
der, e.  fome acquined, | h 
2 Hal. Hitt. ; | 
Punt 73, 5 | , | | 5 
And as ſeveral Perſons may be joined in the ſame Indictment, fo ſeveral Offences commit- 
ted by the ſame Party may be joined in one Indictment; as Burglary and Larceny ; Larceri* 
committed of ſeveral Things, though at ſeveral Times, and from ſeveral Perſons, may be 
joined iu one Indiament. 2 Hal, Hiſt. P. C. 173. 1 5 


2 Hawk. But where the Offence ariſes from a joint Act which in itſelf is not cri 
P. C. 240 minal, but may be ſo by reaſon of ſome perſonal Defect peculiar to each 
241. 2 Hal. Peſend as where di follow a joint Law re- 
Bid. P. C. Pelendant, as where divers follow a joint Trade, for which the Law ie 
174. ac- | Quires à ſeven Years Apprenticeſhip, in which Caſe each Trader's part” 
cord. cular Defect, and not the joint Act, makes him guilty, it ſeems mo 
| proper to indict them ſeverally, and not jointly, becauſe each Man's Ol 
fence is grounded on a Defect peculiar to himſelf. | . : 


ing ſeveral Defendants (5) for not repairing the Streets before their Houſes, 


. 


Vith the manifeil P urport of it; however, it is certainly ſafe and adviſeablſe herewith 


Rey * 


IN Der WENT 


And for this Reaſon Indiments have been quaſhed for jointly charg- 14 _ 
or for taking Inmates, or for neglecting a Day of Faſting appointed by wht 
Proclamation; and this is agreeable.to the Rule of Law as to bringing Ac» Authorities 


tions on penal Statutes, wherein ſeveral Defendants ſhall not be joined, therecited. 


except it be in reſpe& of ſome one Thing in which all are jointly concern- (6% So an 


ed; as where ſeveral join in a Suit in the dee on à Contract on e ed 
1 TT "iy - þ againſtſe 
Land, orin procuring or giving an untrue Verdict, 6. = . 
| | guod coloræ 


cparalium Officiorum forum ſeparaliter extorſive ceperunt, was quaſhed. n Hal. H TY P. © . | 


But yet where A. B.C.and D. were indicted for erecting four ſeveral 2 Hal. Hiſt. 
Inns ad commune Nocumentum, it was ruled, that for ſeveral Offences of P. C. 174. | 


the ſame Nature ſeveral Perſons may be indicted in the ſame Indictment; 


but then it mult be laid ſeparaliter erexerunt, and for Want of that Word 


( ſcbaraliter) the Indictment was quaſhed. | | 
Alſo it is ſaid in Hale to be common Experience, that twenty Perſons 2 Hal. Hiſt. 
may be indicted for keeping Diſorderly Houſes or Bawdy Houſes, and P. C. 174. 


makes them ſeveral Indidtments, _ _ 
Eg wefindjoint 
Indictments againſt ſeveral Perſons for ſeveral Offences; as Recuſancy, following a Trade 
without ſerving an Apprenticeſhip, mentioned without any Exception on this Account ; there- 
fore this Matter doth not ſeem to be fully ſettled. 2 Hawk. P. C. 241,——{Sereral Perſons 
cannot be joined in one Inditment for Perjury. Stra. 921.—A Wife or Servant, joining with 
a Stranger in the ſame Murder, may be charged in one Indiment, and concluding, felonice prov 
ditoric et ex malitia precogitata, c. is good for both, reddendo ſingula fingulis, Foſt. 329.] 


they are daily convicted upon ſuch Indictments; for the Word /eparaliter and in flato- 


6. Whether the Words Vi & Armis be in any Caſe neceſſary. 


At Common Law the Words Yi & Armis were neceſſary in Indict- Cro. Jag. 
ments for Offences which amount to an actual Diſturbance of the Peace, pol oh 
as Reſcouſes and Aſſaults, c. but it ſeems that they were never neceſ- 426 * 
*ſary where it would be abſurd to uſe them; as in Indictments for Con- 2 Hawk. 
ſpiracies, Slanders, (c) Cheats, Eſcapes, and ſuch like, or for Nuiſances P. C. agr. 
in the Defendant's own Ground, Sc. | * Page 109 

. | | : 5 (c) Amn 
| IndiAment 
for cheating another per quendam Luſum, Angi wecat. Trick at Cards; it was held, that it need 
not be laid Vi et armis, becauſe cheating is clandeſtine. Keb. 652, BS | 


But however material theſe Words might have been by the Common 
Law, yet now it is enacted by 37 H. 8. cap. 8. That the Words Ji 
© f Armis, wiz. cum baculis, cultellis, arcubus & ſaggittts, ſhall not of 
« Neceſlity be put in any Indictment or Inquiſition, nor ſhall the 
« Parties indicted have any Advantage by Writ of Error, or Plea, or 
« otherwiſe, to rh Indictment or Inquiſition, forabe Want 
« of theſe or the like Words; but the ſaid Indictments, tc. lacking the 
« ſaid Words, or any of them, ſhall be adjudged as effectual to all Intents, 
« Conſtructions and Purpoſes, as the ſame 9 — Oc. having the 
« ſame Words in them.“ „ 1 
Yer ſince this Statute, Exceptions to Indictments of Treſpaſs, and ſuch , Hauk. 
like, for want of the Words Yi & Armis, where they have not been im- p. C. 242. 
plied by other Words, as Re/cuffit manu forti, &c. have ſometimes pre- ; 


vailed; and the Neceſſity of them is (4) ſaid to be owing to this, that (4) 2 Lev. 


without them there can be no Capiatur entered, nor Fine to the King, 221. 
Yet, ſays Hawkins, they have been often over. ruled, and it is not eaſy 2 Hawk. Y 
to ſhew how they ever could prevail, ſince the faid Statute, confiſtently C. 242 and 


to ? al. Hiſt. 
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P. C. 187. 


ment ought 


"».4 r 2 2. 


per Hale, an 


to make Uſe of them whete they are proper and pertinent, if it be to no 
other Purpoſe than to aggravate the Offence. © | 


ſeems to a- 


[iheWords Fi & Armis not neceſſary in an Indictment for a Riot. Stra. 834.] ] 


7. Whether it be neceſſary to lay the Words contra Pacem, 


| In as much as all Offences, which are puniſhable by a public Proſecy, 
2 Hawk. tion, tend to the Diſturbance of the quiet and peaceable Government of the 
F. C 242. King over his People, it ſeems a good (c) general Rule, that all Indictments 
() nee and Criminal Informations ought to conclude contra Pacem of the King, 
"Y or Kings, in whoſe Reign, or Reigns, the Offence was commitred. 
regularly to ; 1 e 
conclude contra Pacem Domini Regis. 2 Hal. Hiſt. P. C. 188,——And though it conclude contra 


+ | Pacem, yet if it be without Domini Regis, it is inſufficient. 2 Hal. Hiſt, b. C. 188.—That though 


the Qffence be for uſing a 'Trade, not having ſerved an Apprenticeſhip, yet it ought to conclude 
contra Pacem for every Offence againſt a Statute is c-ntra Pacem, and ought to be ſo laid, 2 Hal. 
Hiſt, P. C. 188. Yet, per Hawkins, there are ſome Precedents without this Concluſion, but not 
warranted by any Reſolution. 2 Hawk. P. C. 242, 243.—Except only where the Indictment 
is for a bare Non-ſeaſance, as the not performing the Order of Juſtices of Peace; which hath 
been reſolved to be good, without this Concluſion, in Vent. 108, 111 i 


2 Hal. Hiſt. Therefore if 4. be indiQted for an Offence ſuppofed to be committed 


P. C. 188, ia the Time of a former King, and concludes contra Pacem Domini Re- 
139+ gis nunc, it is inſufficient; for it muſt be ſuppoſed to be dane contra Pa- 
cem of that King in whoſe Time it was committed, . 


2 Hal. Hit. If an Offence be ſuppoſed to be begun in the Lime of one King, and 


P. C. 189. continued in the Time of his Succeſſor, (as a Nuffance) it muſt conclude. 
| contra Pacem of both Kings, or elſe it is inſufficient, - | 
Yelv. 66. As if one be indicted for having erected a Wear in the Reign of Queen 
7 7 obn Elizaleib, and continuing it in the Reign of King James, and the indict- 
N ment conclude, that ſo it was erected and continued contra Pacem Regis, 
2 Hawk. Oc, without adding contra Pacem nuper Regine, it is inſufficient, becauſe 
P. C. 243, the Commencement of the Wrong, which is as much indicted as the 
> Continuance, was in the Reign of the Queen; but it is ſaid, that if the 
FErection had been laid only by way of Inducement, and the [et of the 
Page lie *Inditment had only been the Continuance of it, ſuch Concluſion, contra 
| Pacem of the King only, might be good. Tn 
Oro. Jac. If an Offence be alledged in the Time of Queen Elizabeth, and the 
He, Iadictment taken in the Time of King Jumes, and coneludes contra Pacem 
* 189.0. nuper Reginæ Ef Domini Regis nunc, it ſeems good; and Domini Regis 
gunc, but Surpluſage, as well as in a Count in Treſpaſs f. = 
+ If the = | ns 
Crime is charged to have been committed in the Time of the late King, and the Indictment 
concludes againit the Peace of the preſent King, it is fatal; the Judgment mult be reverſed 
Rex verſus Luekbup. 3 Bur, 1901. 9 685 5 


2 Hawk. It ſeems clear, that neither Informations qui tam, nor Informations for 


P. C 243, an latruſion, or other Wrong of a Civil Nature, done to the King's 
| Lands, Goods or Revenues, need this Concluſion, | 


8. Whether it be neceſſary to lay it contra Carunam E Dignitatem 
1285 VF | | 


2 Hawk Þ, Itis faid in Haculint that the Words Contra coronam E Dignitatem Regis, 
C. 243. and are uſed in all the Precedents ig Cole Entries, which lay the 9 
80 _ FC acen, 


* 


Patem, yet chat they are omitted in Raftal's Precedents ; and it hath 
been (a) reſolved, that an Indictment for a Riot is good without them, nor Indictments 


1 Eat bo need not 
can he find the oer to have been adjudged any where. e ee 
ö . 1 8 : contra Coro 
nam & Dignitatem cjus, though it be uſual in many Inditments. 2 Hal, Hiſt. P. C. 188. (a) 
2 Rol. Abr. 82. e 85 ü i 2 


9. Whether it be neceffary to lay 85 in Contemp! bau. 


The Words in Genera Regis, are ſomerimes uſed in Indictments of 2 Hawk. 
ſuperior Courts, and-in Informations of Intruſion, and in Actions upon P. C. 243+ © 
Statutes, and ſometimes omitted; but there is no Authority relating here- 


a to, except in the Year Book of 4 H. 6. pl. 7. wherein it ſeems to be ad- 

. mitted, that it is neceſſary in an Action on a Statute. its | 

10. Whether it be neceſſaty to lay it ilicite. 

: The Word illicite has been adjudged not to be neceſſary in an Indictment , Hawk. 
2 for a Riot, becauſe the Fact indicted appears to be unlawful; and the P. C. 244. 
d ſame may be ſaid to all other Indictments at Common Law; but if a Sta- : 
ix tute in deſcribing a Thing prohibited uſes the Words illicite, an Inditment 

* thereon is not good without it, | . 

1d | oF „ 28 | 
de 11. Whether a Defect in any of theſe Particulars be amendable. = 
en : | re FOR | | | 2 Hawk. 
. It is clearly agreed, that none of the Statutes of Amendment extend to P. C. 244. 


Criminal Proſecutions, and therefore no Indictment can be amended in ay OE 58 | 
Caſe wherein an Amendment is not allowable by the Common Law. | 


- But it is ſaid, that the Body of an Indictment from London may be a- 2 
4 mended, becauſe'by the City Charters the Tenor of the Record only ſhall 2 Hawk. 
. be removed from then e. P. C. 244. 
Ys Alſo a Coroner may, by Rule, amend his Inqueſt by the Notes, in 2 Hawk. 
| Matter of Form, before it is filed ; and the Caption of an Indiftment may, F. C. 244+ 
on Motion, be amended by the Clerk of the Aſſiſes, or of the Peace, ſo 
a as to make it agree with the original Record, at any Time during the Term 
gis in which it came in, but not in a ſubſequent Term, _ | = ; 
V But it is ſaid, that the Caption of an Inguiſition ſhall never be amended Page 111 
| after it is filed; for being Part of, and drawn at the ſame 'Time with the 2 Hawk. 
Inquiſition, greater Exactneſs is required in it than in the Caption of an F. C144» 
5 Inditment, which is left, as of courſe, to be drawn up as Occaſion ſhall 
require. | + 2 1 
Alſo it ſeems to be ſettled, that a Diſcontinuance in a Criminal Proſecu- 2 Hawk. 
ion is not amendable, without Conſent; but it ſeems, that a mere Miſpri- P. C. 244. 
for lion in the Joining of an Iſſue, as where the Word Similiter fc, is omit- 
g3 ted, is amendable at any Time; alſo the Direction of a Yenire vicecomi- 


libus of B: which is returned by J. S. wicecomiti, may be amended on the 

Oath of J. S. that there is but one Sheriff of B. which is himſelf; alſo 

nis common Practice to amend Criminal Informations, and the Plead- 

ings thereon, while all is in Paper. | : | 

And anciently, where an Indi&meant 2 to be inſufficient, the 2 Hawk. 

PraQice was, not to put the Defendant to anſwer it; but if it were found P. C. 245- 
in the County in which the Court fat, to award Proceſs againſt the Grand 

Jury, to come into Court, and amend it ; and it is the comman PraQtice 15 

| ; | ' this 


em 


gu. 
ru 
cem, 


— 


INDICTMENT, 


» 


this Day, while the Grand Jury, which found a Bill, is before the Court, 
'to 1 87 it, by their Cat kh Matter of Form, as the Name or Ad- 


n dition of the Party. _ 


— £ 


| [12. Additional Obſervations, as to Pleading, Arraigument, Trial, and 
Judgment, Oc. from modern Caſes. „ 


On an Indictment for a Mayhem, laid felonice, the Defendant need not 
be brought to the Bar to plead; but his Plea may be delivered in the 
Office. Stra. 1100 —— Autrefoits acquit, or attaint, on an Indictment 
for Murder, is a good Bar to an Indictment for Petit-Treafon for the 
fame Fact; et wice verſa. Fofler 3 29.—If Defendant pleads a dilatory 
Plea (as Miſnomer of the Place where he reſides, ) be muſt annex an Affidavit 
of the- Fruth of it, or the Court will ſet aſide the Plea. 3 Burr. 1617. 
In an Indictment where the Puniſhment may be infamous, the Kin 
may not withdraw a Juror. Stra 984.————1f a Man is indicted for 
Petit-Treaſon, he may be found guilty of Murder. Fofter 104.—— lf 4. 
be indicted for Petit-Treaſon and B. for Murder, and they do not chal- 
lenge, they may be tried together ; if they inſiſt on their Challenges, they 
muſt be tried ſeparately, for the Number of peremptory Challenges are 
different. I. Whether a Man indicted for Murder, when it ought 
to have been for Petit - Treaſon, can be found guilty. 2 Foſter 32 — 
In Caſes of Infancy, and Inſanity, and in all Caſes of juſtifiable Fs 
cide, the Jury, under the Direction of the Court, may find a general Ver- 
dict of Acquittal. Foſter 279——Soin Homicide by Miſadventure. Id. 
280. 7 | | 
It is not neceſſary that on an Indictment for a Nuiſance, there be al. 
ways Judgment that it be abated, if it be a tranſitory Nuiſance, as dreſſing 
Skins. Stra. 686. | he Defendant need not be in Court, on arguing a 
\. Special Verdict, as he muſt on a Motion in Arreſt of Judgment. Svra. 
843.— Or, as he muſt, on moving for a new Trial. Stra. 968——Or, 

| upon an Argument on an Indictment removed by Certiorari, where De- 

11 ; fendant is found guilty of a Conſpiracy, but it is alſo found that the other 

-+| Conſpirator is dead. Stra. 1227, 15 | | 

If the Words ad zunc EF ibidem are left out, as to Swearing of the 

Jury, Judgment ſhall be arreſted. Stra, gol. „„ 

3 A Man indicted for a Robbery from the Perſon, cannot on that In- 
dictment be found guilty of Larceny. Co/ temp. Hardw, 113. Stra. 1015. 
lf Huſband and Wife are convicted of keeping a diſorderly Houle, 
there may be Judgment againſt the Wife, tho the Hufband is abſent. 

= ' Caf. temp Hardw. 278.-—'The uſual Judgment is Pillory ; but the Court 
| is vot tied down to any particular Puniſhment for a Miſdemeanor. bid. 

In all Caſes, where the Indictment does not well charge a Felony, nor 
the Special Verdict certainly find. any, on the Facts therein ftated, or 

where the Priſoner demurs, which is allowed, or where, on a gene 
Verdict of guilty, Judgment is arreſted for Defects in the Indictment, 
Judgment of Acquittal muſt be given; and this will be no Bar to ano- 

ther Inditment, conſtituting another Offence, 3 P. Will. 439, 
Judgment regularly obtained in a Criminal Cauſe is never ſet aſide, ' 

Mi 163.—Sed. gu. if the Court will not ſometimes, in caſe of a Verdict 
againſt Defendantin a Criminal Caſe, grant a new Trial? \ 
If Judgment againſt Defendant, found guilty of inſulting a Juſtice of 

Peace, in the Execution of his Office, is Impriſonment for a Month, to 
aſk Pardon of the Juſtice at his Houſe, and to advertiſe it in a Neuſ- 
paper; only the Impriſonment is legal, the reſt void; and when the Im- 
priſonment is executed, Defendant ſhajl be diſcharged on Habeas Corpus. 


Motion 


„ 


ſent in Court. 2 Burr. 930. 


of judgmeat, for a Miſtake in the Indictment. Rex v. Lookup, 3 Burr. 


not where they can, as the Defendant-might be again indicted for that, 


1. Whether it be neceſſary that ſuch Indidt ment recite the Statute 


are general Statutes, becauſe it concerns the King. 


Motion in Arreſt of Judgment (on the Crown-fide) may be made at 

any Time before Sentence pronounced; for the Judgment ſigned in the 
Office is only interlocutory, and the Award guod capiatur, only to bring 
Defendant in to receive the final Judgment. 2 Burr. 799. 

' On Motion in Arreſt of Judgment, after Conviction for a Conſpiracy 
to charge one with a Capital Felony, Defendant muſt be perſonally pre- ELD 


judgment on an Indictment for a Conſpiracy to indi a Man for a 
Capital Offence ſhall not be arreſted, becauſe it does not ſay, ** falſely,” 
or becauſe it does not ſpecify at firſt, of what Capital Offence they con- 
ſpired to indict him; eſpecially if it afterwards ſets forth the Ir.ditment, 
and it is found, that they did according to the Conſpiracy falſely indict. 
Nor (ſemb. ſed. O.) even if it was a bare unexecuted Conſpiracy. 2 Burr. 


os Regard ſhould be had to a Repreſentation by Jurymen after their 
Departure from the Bar, contrary to what they have found on Oath. 
Burr. 1696, 1 | | 3 
: After Sentence for Perjury, the Court will not let in a Motion in Arreſt 


1901,—— Tho? in Caſe, there was Error for which the Judgment was 
2 reverſed, on a Writ of Error. 

Affidavits of the Conſequences of a Riot, (even tho? relating to a third 
Perſon, may be read for Aggravation of a Fine, where they are the im- 
mediate Conſequences, and cannot ſubſiſt as a diſtinct Crime by itſelf; 


Stra. 139. ] 
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i) What ought to be the Form of an Inditt⸗ 
ment upon a Statute: And herein 


f x 
n 1 


— 


whereon it is grounded, 


J ſeems to be agreed, that there is no Neceſſity for any Indictment, or 
1 Information on a Ca) Public Statute, to recite ſuch Statute, whether Hawk 
the Offence be Malum probibitum, or Malum in ſe, or whether it be pro- L008 ve 
hibited by more than one Statute, or by one only ; for the Judges mult, and Pn 
ex Officio, take Notice of all Public Statutes ; or if there be any more than Authorities 
one, by which an ſndictment may be maintained, they will go upon that there cited. 
which is moſt for the King's Advantage. 8 2 Hul. Hiſt. 


3 3 „„ 8. P. aceord. 
And that all Penal Statutds that induce a Forfeiture to the King, or make a Felony or Treaſon, 


o 


Fd 


2. What Miſrecitals of ſuch Statutes are fatal. 


Although it be not neceſſary to recite a public Statute ; yer if a Proſe- 
cutor take upon himſelf to recite a Statute ; and materially vary from it, n i 
. | | | and 83, 84. 
- $ | iz $ OY Cro. Eliz, 
236, 245. Palm, 565. 4 Co, 48. 2 Hawk, F. C. 246, 
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INDICTMENT. 


| | J 
43) But if it and conclude contra formam Statuti (5) predidi, he vitiates the Indie 
concludege=- ment; becauſe it judicially appears that there is no ſuch Foundation ag 
nerally con- that whereon it is expreſsly grounded. e off wr 
tra formam ; V „„ I 
in bujuſmodi caſu edit* & provis', it is good; for the Court takes Notice of the true Statute, and will 
rejedt the Miſrecital a Surpluſage. 2 Hal. Hiſt. P. C. 172, 373. Keb. 662.,8.P,, _ 


- aHawk- Ag wherein an Indictment, with ſuch Conclufion on the Statutes which 
F. C. 246. prohibit Entries with ſtrong Hand, the Word Vi is put for Manu; or 
2 where Nuncta is put for Mendacia in an Indictment on the Statute of Scan- 
Page 112 alan Magnatum, or where the Verb put to expreſs the principal Act, 
wherein the Offence conſiſts, is neither Claſſical nor Legal, Latin, c. 
2 Hawk. . Yet the Omiſſion of a ſynonimous Word, having no farther Meaning 
F. C. 246. than thoſe which are expreſsly recited, or the joining of Words much of 
the ſame Senſe, as Malitioſe Ef Contemptuofe with a Ces wherethe 
Statute uſes a Disjunctive; or the uſing the Singular Number for the 
Plural or the Plural for the Singular, where the Senſe is the fame, vitiates 
not an Indictment; as where in reciting a Statute, ſpeaking of any Suits 

in any Courts, or of Diſturbers of Perſons in open Preaching, the Words 
in aliqua curia or in apertis Predicationibus, are uſed. e 
Alſo no Advantage can be taken of a Variance from any Part of a pri- 
2 Hawk. Fate Statute, without ſhe wing it to the Court in (c) a proper Manner; be- 


6577 cauſe otherwiſe ſuch Statute ſhall be taken to be as it is recited. · 
tute be par- þ 2 72 | = 


- 


gicular, it muſt be recited in the Indictment, and proved by an examined Copy upon the Trial. 
2 Hal. Hiſt. P. C. 172. | | FAS Ne 


1 


2 Hawk. - A Miſrecital of the Place or Day on which the Parliament was holden, 
F. C. 246, by which a Public Statute was made, on which the Indidt ment is ground- 
nb ed, vitiates the Iadictment; for the Court takes judicial Notice of all ſuch 

7 Statutes, and will not make good a Proceeding, which, of the Part's own 

ſhewing, appears to be commenced on a ſuppoſed Statute of this Kind, 

where there is no ſuch Statute ; as if a Parliament be ſummoned to meet 

on the twenty-third Day of January, and before the Meeting, be prorogued 

to the rwenty-fifth, Ec. and a Statute made by it be recited as made in a 

Parliament holden on the rwenty-third, c. or if a Parliament firſt holden 

in one Year be prorogued to another, and a Statute made the ſecond Year 

be recited, as having been made'at a Parliament holden or begun in ſuch 

ſecond Year, which is all one, inſtead of ſaying, that it was made ata 

Seſſions of Parliament then holden, and the lndictment conclude contra 

Formam Statuti predia, Wc. yet Faults of this Nature may be helped by 

» the conſtant Courſe of Precedents on a Statute, or by concluding contra 

formam Statuti, without adding predifi ; or, as ſome ſay, by the Defen- 

dant's Admittance that there is ſuch a Statute as is ſuppoſed,  - _— 

Alſo a Repugnancy in ſetting forth the Time when a Parliament was 

holden is fatal; as if a Statute be recited to have been made in the firſt 

and ſecond Years of ſuch a King: alſo it hath been holden . 

ſhew in what County the Parliament was holden, but that the Omiſſion 
| of the Day is no fault, | it 

2 awk. lt ſeems not to be clearly ſettled, whether the Miſrecital of the Title of 

P. C. 247. an Act be material; but it ſeems more clear, that a Variance in reciting 
EOS. it, as commencing after the Making, where it is to commence. after the 
5 End of the Sctlions; is fatal. %ͤ;ͥ 
2 Hawk. A Variance no way altering the Senſe does no Hurt; as where in recit | 
. C. 287: ing an Oath preſcribed by Statute, the Words Sea of Rome, are put for 
dee of Rome, and 7 do declare in Conſcience, inſtead of J do declare in my 

Conſcience ; neither is it a Material Variance to omit or mifrecite a Branch 
of a Statute no way relating to the preſent Purpoſe, but put only by way 
ef Flouriſh and ex abundant. | DE 

| Neither 


2 Hawk. 
P. C. 247. 


- 


— * _—_ - ** 
hy * 5 „ - 
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Neither is the Miſrecital of the Preamble of a Statute materia], where 28 a 1 

the Subſtance of the Purview is well recited; as where, in an Action on * | 

the Statute of Hue and Cry the Declaration recites the Preamble, as Þ 

eaking of burning of Houſes, where the Statute ſpeaks of Arſons ge- | 

nerally, without mentioning Houſes; or where in an Action of Scandalum 

 Magnatum, the Declaration, ' reciting the Preamble of the Statute, men- 

tions only what relates to Earls, &c, but if an Indi&ment on. 8 H. 6. 

cap. . ſe. G. in reciting the Clauſe, which ſhews in what Actions the Party 

ſhall recover, after mentioning Recoveries by Verdict, omit the Words, or 

in other manner, or recite the Statute as giving the Fine on a Recovery 

#by Action dicto Domino Regi; where there is nothing to make good the Page 113 

Word dido; or recite the Clauſe concerning the bringing an Action, as 

faying, if the Party after ſuch Entry make a Feoffment, Wc; where the 

Words are, if after ſuch Entry any Feoffment be made; or recite it thus, 

if any Perſon be put out and diſſeiſed, where the Words are ef any Perſon be 

ut out or | diffeiſed, the Variances have been adjudged fatal; yet the 

aft has been holden to be immaterial, becauſe though the Words above- 

mentioned are in the Disjunctive, they have been always my ths inthe 

Copulative; and it ſeems queſtionable how far the other Variances will 

be holden fatal at this Day; Niceties of this Kind not having been of late 

ſo much regarded as formerly. 9 5 PE f 

Th he total Omiſſion of the Clauſe, which gives the Forfeiture, does not 2 Hawk. F. 
hurt; and it may be probably argued, that a Miſrecital of ſuch Clauſe, C. 246g. 

in putting the Words admitteret & forisfaceret, for amitteret & forisfa- | 

ceret, is immaterial z for the Variance is in a Word wholly nugatory, and 

the Senſe is compleat without it; but if the Variance carries with it a 

material Repugnancy, as where the Words whoewer ſhall do the ſame 

ſhall incur the Pain, &c. are thus recited, whoever ſhall do the contrary 
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n Hall incur the Pain, &c. it will be difficult to make it good. 

ch 3. How far it ĩs neceſſary to bring the Offence indiQable within the very 

in | | MTN: | | Weords of the Statute, „ | 
7 


n ĩs a general Rule, that unleſs the Statute be recited, neither the Words 2 Hawk. 
contra formam. Statuli, nor any Periphraſis, Intendment or Conclufion, will P. C. 249 


* make good an lndictment which does not bring the Offence within all the 
55 material Words of the Statute ; as if an Indictment of Rape omit the 
4 Word rapuit; or an Indictment of Perjury on 5 Fliz. cap. 9. omit the 


Words voluntarie & corrupte; or an Indictment for ſtrikiag in a Church 
on 5& 6. E. 4. cap. 4. omit the Words to the Intent to firite; or an lndict- 
ment for Foreſtalſing on 5 & 6 E. 6. cap. 14. do not expreſsiy alledge 
that the Goods evere then coming to the Market to be ſold; or an Indict- 
ment on the ſame Statute for Ingroſſing, do not alledge that the Defen- 1 
dant ingrofſed, & c. by buying, &c. or an MHndictment of Treaſon in com- 

paſſing the King's Death, on 25 E. 3. flat. 5. cap. 2. have neither the 

Words compaſs nor imagine, &c. VVT 

Neirher is it always ſufficient to purſue the Words of the Statuxe, unleſs 2 Hawk. 
in ſo doing you fully, directly and expreſsly alledge the Matter wherein the P. C. 249. 
Offence conſiſts, without the leaſt Uncertainty or Ambiguity ; and there- 
fore if an Indictment of Perjury on 5 Els. cap. ꝙ ſetting forth that the 
Party tado per fe Sacro E vangelio ſulſo depofuit, do not directly ſhew that 
he was fworn 3 or if an Information on 18 HH. 6. cup. 17. for not abating 
ſo much of the Price of Wine ſold as the Veſſels wanted of the Statute- 
Meaſure, do not expreſsly ſhew how much they wanted; or if an Indict- 


7 5 | ment on the Statute of Uſury, ſetting forth that the Defendant took 
= more than Five in the Hundred, do oot ſhew how much, it is 1 
inch 


5 _ * 
— —— — wo - 


4, © as 
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TEND ee r 
— Mawk. Ie the Statute relate only to fat and ſuch Perſons particularly deſcribed 


P. C. 250. by it, the Indictment muſt bring the Defendant within all ſuch Deſcriptions, 


unleſs they carry with them the bare Denial of a Matter, the Affirmation 
whereof will be a proper natural Plea for the Defendant; as where it is 
enacted, that all Perſons, having no reaſonable Excuſe, ſhall go to their 
Pariſh Church, Ec. in which Cafe there is no need to alledge in the lu. 
dictment, that the Defendant had no reaſonable Excuſe ; for this will 
more properly come into: Queſtion from the Plea; neither is there any 
Need, in order to bring a Defendant within the Deſcription of a Statute, 
to ſhew where the Thing happened which brought him within it; neither 
is it neceſſary, where you alledge, that the Defendant exi/tens ſo and fo, as 
Page 114 * the Statute mentions, did the Fact, to ſnew any farther, that he was ſo 

At the Time of the Fact. En ey kT rg 
2 Hawk. There is no need to alledge in an Indidment on a Statute, that the De. 

P. C. 250. fendant is not within an of its Proviſoes, notwithſtanding the Purview 
: expreſsly takes notice of them, as by ſaying, that none ſhall do the Thing 
prohibited otherwiſe than in ſuch Special Caſes, tFc, as are expreſſed in 
4, e. before the Act; but it is ſaid, that a Conviction Þ on a Penal Statute ought ex- 
Juſtices of preſsly to ſhew that the Defendant is not within any of its Proviſoes; for 
1 ſince the Defendant has no Remedy againſt ſuch a Conviction, but from a 
Defect appearing on the Face of it, it ought to have the higheſt Certainty, 
and to ſatisfy the Court that the Defendant had no ſuch Matter in his Fa- 
vour, as the Statute itſelf allows him to plead. _ = 8 
a Hawk, If the Statute whereon an Indictment is founded, be particularly recited, 
P. C. 250, and the Subſtance of the Fact, and the Time and Place, and Things and 
| ' Perſons concerned, be alledged with ſufficient Certainty, and a Circum- 
{tance only omitted, the general Concluſion, contra formam Statuti, ſeems 

to help ſuch Omiſhon. 5 W 


4. Whether an Indictment grounded on a Statute that will not mairtain 
it, may be good as an Indictment at Common Law. 


It was ſormerly holden, that no Indictment grounded on a Statute, and 
concluding contra formam Statuti, could be maintained as an Indictment at 
Common Law, if it were not maintainable as an ludictment on ſome Sta- 
tute, becauſe it appears that the Proſecution is grounded on a Foundation 
which will not ſupport it; but the Law is now taken to be otherwiſe; and 
accordingly it hath been adjudged, that on a ſpecial Indictment on the 
Statute of Stabbing, the pe e may be found Guilty of general Man- 
laughter at Common Law, and the Words contra formam Statuti rejected 


" as ſenſeleſs. . : 


pn ” - 
R 
* 


2 Hawk. 
F. C. 251. 


5. How far it is neceſſary to conclude, Contra Formam Statuti. 


5 It ſeems to be agreed, that a Judgment on a Statute ſhall never be given 
p. C. 251. on an Indictment which doth not conclude contra formam Statuti; and 
therefore if the FaR indicted be an Offence prohibited only by Statute, and 

the Indictment conclude not contra formam Statuti, no Judgment can be 

given upon it; for though an Indictment, which is redundant, may be 

helped by rejecting what is ſenſeleſs, an lndictment that is defective in 2 

material Part can be no way ſupplied ; but it ſeems, that a judgment on 

8 H. 6. cap. g. may be given on a Writ of Aſſiſe of Novel Diſſei/in, brought 


in the Common Law Form ; but this depends upon a reaſonable * 


*(1) What ought to be the Fozm of a Caption of · 5.7, 


an Inferior Court to a Superior, from whence a Certiorari iſſues to remove 
it, or when the whole Record is made up in Form; for whereas the -Re- 


it was taken before J. F. Steward, without ſhewing to whom, or in what 


| ficient; ſo it is alſo if it omit the Clauſe nec non ad diverſas felonias, 


as Juſtices ad Pacem, c. conſervand. it omit the Word nat. but if ir 


that the Indictment was taken at a General Seſſions, and if it call them 


IN DAI TM X MN r. 


tion of the Statute, which being expr eſs thar the Party may recover by ſuck 
Writ, but giving no new one, may be well intended to give the Party a 
Remedy by a Writ brought in the old Form. 5 


4 


If there be more than one Statute concerning the ſame Offence, the Jat- 4 Hwy 
ter of which only continues the former, without making any Addition to p. . 
it, or only qualiſies the Method of Proceeding upon it, without altering | 
the Subſtance of its Purview, it is ſafe to conclude an Inclictment on it 
contru formam Statuti; but where the fame Offence is prohibited by ſeve- 
ral independent Statutes, or a new Penalty is added by a ſubſequent Sta- 
tute to an Offence prohibited by a former, it is ſaid to be ſafer to conclude 
contra formam Statutorum, than contra formam Statuti. EE Co en 

acts done by virtue of an Act containing a former one, expired, may 
be laid to be done by virtue of the original Act. Stra. 1066. Tho the | 
Inditment be contra formam. Stat. it is not neceſſary that the Certiorari 
Venire and Diftringas, expreſs ii. Sira. 843 2 L. Raym. 1518. 


aw # — * 7 M 3 "a 4. 
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i 


an Jnditment, _ 


7 HE Caption of the Indictment is. no Part of che Indictment itſelf, 2 Hal. Hill. 
but it is the Style of the Preamble, or Return, that is made from P. C. 165. 


cord of the Indictment, as it ſtands upon the File in the Court wherein jt 
is taken, is only thus: ga pro Domino Rege ſuper Sacramentum 
ſuum præſentant; when this comes to be returned upon a Cerviorart, it is 
more (a) full and explicit. V | 


(a) And in 
f 5 | „ OY this Form, 1 
Norff. Ad generalem Seffionem Pacis tent apud S. in Com predift. 5 die Oftobris Anno Regni, Ge. wy 
coram A. B. C. D. & Sociis ſuis Fuſticiariis Domini Regis ad Pacem didi Domini Regis in Com, præ- 'P: 
dict. conſervand, nec non ad 5 felonias, tranſgreſs. & alia malgfucta in codem comitat. audiend. BS 
& terminand. aſſignatis,. per Sacrament. E F. G. H. Ce proborum Y legalium bominum comit. 
gredict. jurat. & onerat. ad inguirend. pro ditto Domino Rege & pro corpore Comit. prædicb. exiſtit j 
freſentatum, 2 Hal. Hiſt. P. C. 165. „„ ans c 
Every Caption of an Indictment muſt ſhew that it was taken before a 2 Hawk. 
Court which has a proper Juriſdiction ; and therefore if it ſhew. only that P. C. 253. 


Court ; or if the Caption of an Inquiſition ſuper viſum Corporis, ſhew 
only that it was taken hefore J. S. Mayor of London, without adding that 
he was Coroner ; or if it barely call him Coroner, without ſhewing that he 
was ſuch for the Diſtrict in which the Inquiſition was taken, it is inſuffi- 
cient ; but if it ſhew that he was a Coroner in the County, it fufficiently 
ſhews that he was a Coroner for the County; and it the Caption of an 
Indictment ſhew that it was taken at the Seſſions of the Peace of ſuck a 
County, it ſufficiently ſhews that ſuch Seſhons was holden for the County; 
but if it only ſhew that it was holden in the County, it is ſaid to be inſuf- 


Cc. or if it barely ſhew that the Indictment was taken at a Sefſions of the 
Peace, without ſhewin; before whom, or without naming of the Jullices, 
or ſhewing for what Place they were Juſtices; or if in deſeribing them 


ſufficieotly ſhews that ſome of them were of the Quorum, by ſhewing 
Juſtices of Peace, it needs not any farther to ſhew that they were 


Juſtices of the King's Peace. 
Vor. III. | „„ 1 1385 


p — * 
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2 Hawk. 
P. C. 254. 


theſe laſt Caſes is not expreſs that the Indictment was taken at it, as it is 
in the firſt Caſe, the Court will intend that it was taken at the Leet, 
which alone had Power to take it. 1 | IH 


2 Hawk. | 
P. C. 254. 


'tade of Precedents. 


2 Hawk. 


P. C. 254. 


Indictments have been quaſhed for an Omiſfion of the Names of the ju - 
rors; and others, for want of the Words proborum E legalium hominum; 


rat; and others, for want of the Words ad inguirend. pro Domino Rege 


o page 116 perior Court, and that * which is omitted be, in common Underſtanding, 


2 Hawk. 
P. C. 258. 


is of an enormous or public Nature, or where the Indiment has been 
removed by Certiorari, and a Recogaizance for procuring the Trial of it 


the Finding of the Grand Jury. Stra. 1026, Hardw, 203.— Bl. R. will 


was found, and muſt record it in the preſent Tenſe ; but if it deſcribe the 
Court as holden die Martis & die Mercurii, or on ſuch a Day in ſuch a 


needs not add the Year of the Lord; and the Multitude of Precedent; 
have made good the Uſe of Extitit Preſentat' inſtead of exiftit, &c. 


at B. before the Coroner of the Liberty of g. it needs not expreſs that B. 
3 within the Liberty of B. for it cannot but be intended. 0 


The Caption of an Inditment ad magnam turiam cum leta tent. is in- 
ſofficient; but if it be ad magnam curiam & ad letam. or ad viſ. franc 
pleg. cum cur. baron. tent. perhaps it is ſufficient ; for fince the Court 
Baron has no Juriſdition over Criminal Matters, and the Caption in 


2 


Ihe not ſhewing in the Caption of an Indictment at a Leet, Whether 
the Court were holden by Charter or Preſcription is helped by the Multi- 


Every Caption of an Inditment ought to ſhew that the Indictors were 
of the Precinct for which the Court was holden, and that they were twelve 
in Number, and that they found the Indictment on their Oaths ; alſo 


and others, for want of the Words ad tunc & ibidem before jura! & one- 


pro Corpore Comitatus ; yet of late Years Exceptions of this Kind 
have not been much favoured, eſpecially if the Indictment were in a ſu- 


implied in what is exprefſed. , 


Every Caption mult ſhew a certain Day and Year when the indictment 


Year of the King, without ſhewing what King; or if it ſhew the Day 
and Year in Figures, which are not Roman f, it is inſufficient; yet it 


Every ſuch Caption muſt alſo ſhew where the lndictment was found, 
that it may appear to have been at a Place within the Juriſdiction of the 
Court; and therefore if it ſet forth, that the Indictment was taken at a 
Seſſions of the Peace, holden for ſuch a County at B. without ſhe wing in 
what County B. lies, otherwiſe than by putting the County in the Mar- 
gent, it is inſufficient ;- but if an 3 0 of Death be ſet forth as taken 


* 


— 
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47 


C) Uhere an Ind 


ment may be quathed. 


Y the Common Law, the Judges may, in Diſcretion, quaſh any In- 
dictment for any ſuch Inſufficiency in the Body or Caption of it, as 

will make a Judgment given on. it againſt the Defendant erroneous ; but 
they are in no Caſe bound ſo to do ex debito juflitie but may oblige the De- 
fendant to plead or demur; and this they generally do where the Offence 


has been forfeited. | x . | 

- [Inditment againſt Six jointly and ſeverally, for exerciſing a Trade, 
may be quaſhed. Stra. 623.—The Court will not quaſh an ſodiAmen, 
becauſe not laid contra formam fiat. but leave Defendant to demur. Stra. 
602.—The Court cannot ſtrike Counts out of an Indidtment, for it is 


— 


quaſh 


„ As 
but 
De- 


2nce 
pf it 


ade, 
ent, 
Stra. 
it is 
will 


quaſh 


does not appear by the Circumſtances averred, that it was a Bindin 


| ſeveral for breaking and entering a Mine, and carrying away Lead; eſpe- 


County for a like Offence. 1 Wilſ. 325,——Inditmenr lies not for ſet- 


on by Proviſoe, and it ſtands for Trial, and Proſecutor in the Interim gets 


4 quaſhed for Miſreciting, Miſpelling, falſe or improper Latin, unleſs Ex- 


| © before any Evidence given in open Court on ſuch Indictment; nar © 


ie en 


vaſh an Inditment at Quarter Seſſions for Perjury at Common Law, for 
Want of Juriſdiction. Stra. 1088.—ZB. R. will not quaſh an Indictment 
for a Nuiſance, but put Defendant to demur. Andr. 220.—Indictment 
for Words ſpoken to à Juſtice, but not laid to be ſpoken to him in the. 
Execution of his Office, quaſhed. Andr. 226. lndictment for maintain- 
ing a Cortage, without laying four Acres of Ground thereto, if it ſays, was 
preſented, without adding, on the Oaths of Twelve, &c. and if it only ſays, 
Defendant maintained it for Habitation, without ſaying it was inhabited, 
ſhall be quaſhed. Andr. 230.—T he Court will not quaſh an Indictment 
for not attendinga Mayor to execute his Warrant, but Defendant may 
demur to it. Stra. 1211.— The Court will not quaſh an Indictment againſt 
Overſeers for not paying Money over to their Succeſſors; for quaſhing 
is not ex debito juſtitiæ, and this is a growing Evil. Stra. 1268.—The 
Court will quaſi an Indictment for not receiving an Apprentice, if it 


within the al. 43 Elix. = 2. and Qa. Whether an Indictment lies 
Stra. 1268.—The Court will not, on Motion, quaſh an Indictment againſt 


cially if it is at the Time that the Judges are trying others in the ſame - 


ting a Perſon on the Foorway to deliver printed Bills of Defendants Oc- 
cupation, whereby the Way was obſtructed ; and Indictment ſhall be 
quaſhed. 1 Burr. 516. Nor againſt a Spiritual Perſon for occupying 
Lands contrary to 21 H. 8. cap. 13. the Proceeding mult be by Action or 
Information, and it mult be in one of the King's Courts, not at Seſſions. 
1 Burr. 543.—A Motion may be made the laſt Day of Term, to quaſh 
an Indictment, but not to quaſh an Order. -1 Burr. 65 1. - Motion for 
the Proſecutor to quaſh his own Indictment is not of courſe, eſpecially 
if the Defendant has been put to Expence. 3 Burr, 1468.——If after 
ladictment removed by Certiorari it is at Iſſue, and Jury appointed, Pro- 
ſecutor countermands Notice of Trial, and Defendant chuſes to bring it 


a new Indid ment found, and then moves to quaſh the firſt, alledging it 
to be defective, which was cured by the new, on which it is intended to 
proceed; the Court may (by Conſent) order the firſt to be quaſhed, and 
the ſecond to be put in it's Place, and to ſtand in the ſame Condition. 
14.—The Court refuſed to quaſh an Indictment, for ſelling Flour by 
falſe Weights, tho' it appeared on the Face of it that the Flour-Scale was 
the lighter, which muſt tend to the Prejudice of the Seller, and tho? it 
did not ſay where the Selling was. 3 Burr. 1841. l 

By the 7 W. & M. cap. 3. No Indictment for High Treaſon or Miſ- 
« priſion thereof, (except Indictments for counterfeiting the King's Coin, 
« Seal, Sign or e Nha any Proceſs, or Return thereupon, ſhall be 


e ception e the ſame be taken and made in the reſpective Court 
] 


<< where the Trial ſhall be, by the Priſoner, or his Counſel aſfigned; (a) (9) Row 
on 41 


on hereof it 


« ſhall any ſuch Miſreciting, Miſpelling, falſe or improper Latin, after 

8 Cooridion on ſuch 7 th any Cauſe to, | hog arreft Judg- mars ge 

ment; but nevertheleſs any Judgment on ſuch Indictment ſhall be lia- no ſuch Ex- 

* ble tobe reverſed on a Writ of ; as formerly.” > 44+ =;  Ccoeptioncan 

„„%%ö«;ö˖˙ͤ˖»ͤ˖ͤ 55 ; 3 Io 29 I be taken af- 
N ter Plea 

pleaded. 2 Hawk. P. C. 259. 


N 2 Infancy , 


„ 


4 


er 17 2 * Infancy aac Age. 


(A) Who are Infoots; and RIFE of the ſeveral 
Ages and Periods between which the Law dil⸗ 
tinguiſpes as to ſeveral f urpoſes. 118. 

(B) To whom the Privilege of Jnfancy extends, 
or who are to be conſidered as Minors, 123. 
(C) How far the Law regards and takes noticeof 

Jnfants in Ventre ſa Mere. 122. 

GY Pow Jnfancy is to be tried. 124. 

(E) Of what Things an Inkant is capable, in Be: 
lation to the Publick, and in whic he ſhall an- 
ſwer for his Meglett. 125 

(F) Df What Things capable, being for his own 
* . 

(G A Pow far the Law takes care of his Jntereft, 

as not to let him ſuffer by his Laches; and 
herein where he muſt take notice of and pertoꝛm 

Conditions, &c. 127. 

H) COhere puniſhable foz Crimes and Jnjuries 
committed by him. 130. 

( Ot the Atts of Jnfants, as t_ey are e good, 
void, 02 ata 1 1945 


— J n 


And herein, 


„ of his ContraQs for Neceſſaries, 132. | | 
2. Of judicial Acts, or Acts done by him in a Coun 
of Record. 34. 
. 3. Of his Acts in 1 825 where void or only voidable. 
1 ky 
7 4. Where void, or voidable, as to the Infant, ſhall | 
yet bind others. 140%. 
5. At what Time voidable Ads are to be avoided. 141. 
6. By whom to be avoided. 142. | 
7. In what manner they are to be enen „ eg 
is Of the Confirmation of yoidable Acts. 145. 


(X) Of 


t 


5 
, 


Of 


INFANCY n AGE. 


80 Ot the Privilege of Jnfants in ug. and 
Attions by and againſt them. 125 


And herein, 


1. How far the Courts RE care of the Intereſt of In⸗ 
fants. 146. 


" FOE they are to Appear whe they ſue or are ſued. 


1 a Df the Privilege of Infaney a as to the Pa- *Page 113 


rol's mn 152. 


And herein, 


1. In what Actions the Parol mall aur, , 

2. Where the Parol ſhall demur without 1 Plea 
pleaded. 1 56. 

3. Upon what Plea psded the Parol ſhall divine: 158, 

4. For the Nonage of what Perſon the Farol ſhall de- 

mur. 158. 5 

5. In reſpect to what Eſtate and Intereſt the Parol ſhall 
demur. 159. 

6. Where for the Nonage of the Vouchee. 160. 
Where for the Nonage of the Prayee in Aid. 161. 

8. In what Caſes if the Parol demur againſt one it thall 
againſt another. 162. 

9. In what Caſes the Demurrer of the Parol fon Part 
ſhall be for all. 163. 

10. Of the 1 ca Ape and Counterplea. 16 5 


. — 


2 Who are Jnfants ; and hezein of the ſeveral 
Ages and Periods "hetween which the Law 
di inguiſhes as o ſeveral Purpoſes. 


ROM the Obſervations wats on the daily Actions of Infants, as to 
their arriving to Diſcretion, the Laws and Cuſtoms of (a) every 


Country have fixed upon particular Periods on which they are preſumed (e) For tho 


capable of acting with Reaſon and Diſcretion. Hence in bur Law the the Civil 


(6) fall Age of Man or Woman is (e Tu eaty-0ge Years. Lawobtains br : 


much, being 


a wiſe and 
well calculated Law, yet it is not of any Force here, or in any other Countries, farther than by 


Cuſtom or Ads of Parliament it has been admitted. Hal. Hiſt, P. C. 16. (3 It is the full Age 


of Male or Female, according to common Speech, Lit. f 104, 259. e At which Af. 
he is capable of contracting, and may alien his Lands, Goods and Chattels ; and this Period 
we have fixed upon from the Feudal Law, for by that Law the Tenant at this Age was pre- 


ſumed capable to attend his Lord in the Wars, and therefore at this Age was out of Ward of 


Guardian in Chivalry. Co. Lit. 78. b.—But according to the Civil Law, the compleat full Age, 
285 to Matters of Contracts, is twenty-five Years. Dig. lib. 4. tit. 4 Hal. Hiſt. P. C. Us 


Therefore 
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Twenty-one Years after, for the Law makes no Fractions of a Day, and upon t r 
- of that Day he would have compleated Twenty one Years. Keb. 589. Sid. 62. Raym. 84. 


ad mg 


£0 
U ' 
4 

, 
N 


INFANCY any AGE. 


Dyer 143. Therefore if one under the Age of (d) Twenty-one Years makes his 
Raym- 84. (e) Will, and thereby deviſes his Lands, and after attains the Age of 
Sid. 62. Twenty-one Years, and dies, without making any new Publication there- 
(OW > of, this Deviſe is void, | e | 


Child be 
born the 


x6th Day of February, this Child will be of full Age any Part of the 15th Ivy oe | r e 
e laſt Inſtant 


8. C. Herbert and Tarbol. 2 Mod. 281. 8. P. arguendo. Salk. 44. 8. P. ſaid by Holt, to have 
been adjudged. Ld. Raym. 281, 480. (e) So if an Infant make a Deed, and deliver it within 
Age, and afterwards upon his coming of full Age, deliver it again, yet the Deed is void; for 
the Decd muſt take effect from the firſt Delivery, or not at all. 3 Co. 35. b. 


Vaugh. 78. But though a Perſon under the Age of Twenty-one cannot diſpoſe of 
his Lands, yet it is ſaid, that one under that Age may, purſuant to the 
Statute of 12 Car. 2. cap. 24. diſpoſe of the Cuſtody of his Infant Child, 
and that ſuch Diſpoſition draws after it the Land, c. as incident to the 
Cuſtody. ä : 5 | . Ie 
page 119 * Alſo, it ſeems, it was agreed, that an Infant Male at fourteen, and 


4 Mod. 315. Female at twelve, may diſpoſe of their perſonal Eſtate at thoſe Ages: 


2 Jones 210. For herein the Common Law has appointed no Time, being a Matter 
N cognizable in the Spiritual Court, which herein proceeds according to the 
2 Vern. 409. Civil Law, by which Law Infants at thoſe Ages are preſumed to have 
Preced. ſufficient Diſcretion to make ſuch Diſpofition ; and therefore their Teſta- 
Chan. 316. ments in theſe Caſes are not to be ſet aſide, or controuled in Chancery or 
— the the Femporal Courts, | 

Office of 

Execut. 305. | 

it is ſaid that the Common Law has not preciſely determined at what Age a Perſon may make a 
Diſpoſition of his perſonal Eſtate ; but that it is generally allowed it may be made at the Age 
of eighteen And my J. ord Cole mentions ſeventcen or eighteen ; at which Years, he ſays, 


an Infant may make his Teſtament, and conſtitute his Executors for his Goods and Chattels. 
Co. Lit. 89. b. | | | 


Co. Lit. 33, The Age of Conſent to a Marriage in gn Infant Male is (/) fourteen, 
78, 79. and in a Female twelve; (g) but they may marry before, and if they agree 


2 Ini. 434. thereto when they attain theſe Ages, the Marriage is good; but they can» 


bes not (4) diſagree before then; and if one of them be above the Age of Con- 


ſent, and the other under ſuch Age, the Party ſo above the Age may as 
22. 7 Co. 5 > Wet 
Nel. well diſagree as the other; for both muſt be bound, or neither. 
e, 7 N . | 
341. % That herein our Law and the Civil agree, for that before theſe Ages they are ſaid 
to be impuberes. Hal. Hiſt. P. C. 17.—And though by our Law they may agree before, yet if 
the Wife hath a Child, begotten after Marriage, fo}:mnized inſra annos nubiles, and for that 
Cauſe afterwards divorced, it is a Baſtard. 7 Co. 42. Cc. Keen's Caſe Godelph.. Repert. Cu- 
non. 484. (g) And they are Baron and Feme de fads; ſo that the Baron before he attains the 
Age of fourteen, or the Wife twelve, may have Treſpaſs de Muliere abducta cum bonis Viri. 
Rol. Abr. 340. Moor 741. 2 And. 208. 6 Co. 22. (5) If they diſagree by Parol, and af- 
terwards agree and live together as Man and Wife, the Diſagreement is not binding, but that 


they may well live together without any new Marriage. Rol Abr. 341. Lee and Aſbton,— 


But if the Diſagreement had been before the Ordinary, they could never agree again to make it 
a Marriage. Rol. Abr. 341. per Warlerton.— If a Man within the A ge of fourteen takes 
a Wife of full Age, and after brings a Writ de Muliere abdutta cum boni: Viri, and after comes to 
the Age of ſourteen, if he aſter makes any Continuation of the Action, this ſhall be an Agree- 
ment to the Marriage, ſo that it cannot after be defeated. Rol. Abr. 341. 


Co Lit 79. But though the party above Age may as well diſagree 5 other, yet 


| it is ſaid that the Sul, cannot do it before the other arrives at the pro- 
*See infra per Age: * Alſo it is ſaid to have been (i) adjudged, that if a Man mar- 
the Caſe of ries a Woman that is within the Age of twelve Years, and after the 


he (Roll Woman at eleven Years of Age diſagrees to the Marriage, and after the 


* * Huſband takes another Wife, and hath Ie by her, that this is a Baſtard; 


for the firſt Marriage continues, notwithſtanding the Diſagreement of the 
Woman; for ſhe cannot diſagree within the Age of twelve Years, and fo 
see the her diſagreement is void 4. 
next ( aſe. | 65 | If 


JJ 


vnd ſeveral Doctors of the Civil Law: The Civilians ſaid, That Minors « 


l 0 


INFANCY AD AGE, 
| Man marries a Woman that is within the Age of twelve Years, and \ 
Minh Feme Covert within the Age of Conſent diſagrees, to- the Mar- Bol, On 
riage, and after the Age of twelve Years marries another, now the firſt 20M Ga 


Marriage is abſolutely diſſolved, ſo that he may take another Wife; for Warner ad- 


| though the Diſagreement within the Age of Conſent was not f ſufficient, judged in 8. 


yet her taking another Huſband after the Age of Conſent afficms the Diſ- &, upon a 
agreement, and ſo the Marriage avoided ab initio, Be | JE 18 
5 1 . | V;F;r © 
and the firſt Judgment affirmed. Moor 575. 8. C. adjudged, becauſe. ſhe cohabited with her 
ſecond Huſband at all Times after the Age of Conſent. But vote; It does not appear by the 


Bock whether the ſecond Marriage was at or before the Age of Conſent. N. Dyer 13. a. 


Margin, S. C. cited. —— See infra, the Caſe of Lord Decius, _ 


But for the better Fxplication hereof it may not be improper to inſert a 


Caſe determined before the Delegates, which was thus: 


Mrs K. Fitzgerrard was married to my Lord Decius, ſhe being of the 21 June © 
Age of twelve Years anda Half, and he of the Age of eight; afterwards, 9 Car, 2, - 
ſhe being thirteen Years old diſagreed from this Marriage, and married before the _ 
Mr. Yillers ; and upon Suit in the Spiritual Court the ſecond Marriage eee 
was affirmed: The Lord Decius appealed to the Delegates; and it was He e 
argued by Civilians and Common Lawyers before the 1 of London 8756. 
and Rocheſler, North C. J. Litileton Baron, Tones and Atkins Juſtices, & 


could not contract Matrimony, but only Sponfalia de futuro, and therefore 
though they bind theruſelves per werba de preſenti tempore, yet the Law, 
by reaſon of the Incapacity of the Parties, would make ſuch a Conſtruc- _ 
tion that it ſhall only be a Contract de futuro. In this Cale indeed one 
of the Parties is of Age of Conſent, but that makes no Diverſity ; for a 
Contract of Matrimony is utrinque obligatorius, and reciprocal in its Na- 
ture. On the other Side it was faid, that ſach a Contract as this betwixt 
Perſons of unequal Ages might as well claudicate as other Contracts, which 


Page 129 


are alſo utrinque obligatorii; they ſaid, that a Contract of A car- > 
tries a Relation in itſelf, and is reciprocal, but that in ſome Ca 


es this 
may fail, by reaſon of an Accident or Circumſtance in the Perſons, not- 
withſtanding which the Nature of the Thing will remain to he ultro ci- 
troque obligatory, as we ſee in other Contracts; but Arguments from the 
Definition of Civil Affairs are not cogent ; for no Law can be framed to 
meet with all Emergencies and Circumſtances, but ought to be differently 
applied according as the particular Circumſtances require. The Law does 
not make Contracts per verba de preſents tempore to be Contracts de futurog” 


but in Caſes of Minors, and they cannot ſhew any Texts that Contract: bo _ 
per werba de præſenti by Majors ſhall be by Conſtruction made Contracts „ 


de ſuturo. "Vhe Laws of God and Nature require Performance of Pro- | 
miſes and Agreements; and the Woman, in the preſent Cafe, cannot 
diſſent before the Huſband come to the Age of Conſent, becauſe 1 then | 
he cannot difſent no more than he can Aſſent. Sei jeant Maynard, In 

our Law, Marriage betwixt Minors has the Effect of a Marriage till it 

be annulled: If the Woman be nine Years old ſhe ſhall be endowed, be 

the Huſband of what Age ſoever, and Dower can never be, but where 

there was a precedent Marriage, po/ito effefu ponitur cauſe ; ſuch a Wife 

ſhall have an Appeal of the Death of her Huſband, and the Huſband in 

ſuch a Caſe ſhall have a Writ d- Uxore abdu#a cum bonis Viri. If Tenant 

by Knight's Service die, his Heir within Age of Conſent, and married, 

the Lord cannot tender him to Marriage, a Diſagreement, he within Age. 

Lee and Afbton, 5 Fac. 1. where two within Age had contracted Matri- 

mony, and the Parent of one was bound to give ſo much at their Age 

of Conſent, if they would agree to this en An Action was 


brought for this oney, and it was found that within Age they diſ- 
agreed, but at their full Age agreed; and Judgment was for the eee 
a 5 g | becauſe 


- 
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_ becauſe the Diſagreement was not material: 1 Inſt. 79. - Baniſters verfus 
Ney. Our Law calls it Matrimonium, although the Term of Sponſalia 
is not unknown to us; we find it in Glanvil, Lib. 6. and Littleton calls it 
an Afflance; to ſhew what Regard our Law has to ſuch a Marriage, he 
cited 1 Jnft. 33. 1 Roll. Abr. 340. Dyer 369. To prove that before Age. 
of Conſent no Agreement or Diſagreement can be, Moor 37 5. 1 Noll. 
Ar. 341. 1 If. 79 and the Pleadings in 7 Co. Kenn's Cale, and 6 Co. 
Ambrofia George's Caſe. Thurſby. Cont. Our Law gives ſuch Credit to 
this mchoate Marriage, that, if the Parties die before it be avoided, the 
Law will dot ſay that it was null and void; and upon this Ground are the 
Caſes of Dower and Appeal Which have been cited The Caſe in Dyer 
369. is for the Decree; for there, by the Opinion of many DoQors, 
quamwvis alia ſunt Sponſalia de futuro, tamen in cauſa Dotis extenduntur ad 
. verum Matrimonium ratione- Privilegii; he cited » I 6. 11. 6 Co. 22. 
and the Sentence given in the Spiritual Court was affirmed. 1 55 
Co. Lit 78. And as the Age of fourteen is the Age of Conſent to a Marriage in an 
bd. Infant Male; fo by Law hath he ſeveral other Ages aſſigned him to ſe- 
Hob. 225. veral Purpoſes, via at the Age of twelve to take the Oath of Allegiance 
in the Tournor Leet, at fourteen to be out of Ward of Guardian in Soc- 
cage, to chuſe a Guardian; and this alſo is accounted his Age of Diſcre- 
tion; fifteen to have had Aid pur fair Fitz Chevali rtr. 
Page 121 #® The Authority of a Goardian in Chivalry did not determine till the 
Lit. . 103. Heir, if a Male, came to the Age of twenty-one Vears; becauſe it was 
3 * preſumed that till that Age he was not capable of doing Knight Service, 
3 nite 13S. and attending the Lord in his Wars. The Guardianſhip of an Heir Fe- 
(a) Before male determined at (a) fourteen at Common Law, but by We/tminfler the 
whichTime, iſt, the Lord had the Wardſhip till ſhe attained the Age of ſixteen, to 
if the Guar- tendet her convenable Marriage; but the Authority of a Guardian in (5) 
dian diſpa- Soccage, as hath been ſaid, ceaſes at the Age of fourteen, at which Age 
raged her in the . may call his Guardian to an Account, and may (c) chuſe a new 
Marriage, Gyardian. 1 CE | 
an Action 2 
lay againſt Et. | 3 5 „ 
him by the Statute of Merton, c. 6. Lit ſ. 108. Co. Lit. 80. (6) But the Guardianſhip of 
the Father, which is a Guardianſhip by Nature, continues till the Son and Heir Apparent attain 
to the Age of twenty-one Years; but that is with reſpect to the Cuſtody of the Body only. 
Carth. 386. per Holt, C. J. (c) In the Spiritual Court, if the Infant be above the Age of ſeven, 
he chuſes his own Curator or Tutor; but if under that Age, they chuſe one for him. . 


5 One within the Age of twenty-one Years may do Homage, but cannot 

Co. Lit (5. do Fealty ; becauſe in doing of Fealty he ought to be ſworn, which an 

b. 21oft.11. Infant (d) cannot be. TOs „ 1 

(4) But an bl 

Infant at | | | 

the Age of fourteen may be ſworn as a Witneſs, at which Age he is preſumed to have ſuſſicient 
Diſcretion. 2 Hal. Hiſt. P. C. 278. Vide Tit. Evidence, Letter (A). 


geo 29.b An Infant at the Age of ſeventeen may be a Procurator or (e) Exe · 
Off. Ex. 307, cutor; and in this both the Civil and Common Law agree. 
Fal. Hiſt, | e | | | 

P. C. 17. (e) And if one under the Age of ſeventeen be made Executor, and Adminiſtration 
durante minore atate is granted to another, ſuch Adminiſtration ceaſes when the Infant arrives to 
the Age of ſeventeen. Hob. 250. Yelv. 128. 5 Co. 29. Godolph, r02.—But if Admi- 
niſtration be granted to one during the Minority of a Perſon who is intitled to it as next of Kin 
to the Inteſtate, ſuch Adminiſtration does not determine till the Infant's Age of rwenty-0fc; 
becauſe before that Age he cannot give Bond to the Ordinary to adminiſter faithfully. Carth. 
446, 447. Ld. Raym. 338. 5 Mod. 395. Comb. 475. Salk. 39. pl. 7. 12 Mod. 194, Jol. 
Comyns 112—159. pl. 107. 88 e 


Comp. In- | Infancy is a good Cauſe of Refuſal of a Clerk; alſo by the Statutes 13. 


cumb. 142, Elia. cap. 12 and 13 C14 Car. 2. none is to be admitted a Deacon un) 
214. _ . hebe twenty-three Years at leaſt, nor a Prieſt unleſs he be twenty-four, 
| | Ol 


I NFA NC Y any A G E. 5 


By the Cuſtom of Gawelkind, an Infant at the Age of fifteen is reckoned I amb. 624, 
at full Age to fell his Lands; and this ſeems to have been taken from the 625. & vide 
Civil Law, which reckons fourteen the tat Pubertatis ; for they reckon- Tit. Gavek- 
ed that though the Infant had ended his Years of Guardianſhip at four- 4a. | 
teen, yet he might not have completed his Account with his Guardian 
ll che Age of fifteen, and that was eſteemed to be the Age when he was 
completely out of Guardianſhip; and therefore at this Age he was al- 
lowed to fell the Lands deſcended to him: But in this the Cuſtoms of 
England differed from the Civil Law; for the Civil Law does not allow 
of his Diſpoſitions till the Age of twenty-five ; and therefore this muſt 
have been allowed by the old Saxon Law, becauſe they thought that a great 
deal of Time was loſt, if the Infant could only uſe his own, without being 
| able to diſpoſe of it in a Way of Traffick, or in Marriage, till twenty-five ; 
and therefore they allowed the Infant to ſell; but under great Limitations 
and ReſtriRions, that he might not be defrauded ; and by this Means they 
thought there was ſufficient Proviſion made for the Neceſſity of Com- 
merce, which in the ſmall divided Shares was abſolutely neceſſary. 
Alſo by Cuſtom, in ſome Places, an Infant ſeiſed of Lands in Socage Co. Lit. 45. 
may at the Age of fifteen Years make a Leaſe for Years, which ſhall b. 
bind him after he comes of Age; for the Cuſtom makes tifteen his full 
Age to that Purpoſe. _ | 1 gd 
Alſo by the Cultom of London, an Infant unmarried, and above the 
Age of fourteen, though under twenty-one, may bind himſelf Apprentice 
t (a) a Freeman of London by Indenture, with proper Covenants; | 
which Covenants, by the Cuſtom of London, ſhall be as (+) binding as if Page 122 


Moo * 
he were of full Age. 1 1 55 


| Freely 2 Rol. Rep. 
305. Palm. 361. Mod. 271. 2 Danv. Abr. 421. pl. 7. 460. pl. 12. 2 Vern. 492. 2 Will. 
Rep. 228. pl. 78. 9 Mod. 191. (a) But this Cuſtom does not extend to one bound Ap- 
prentice to a Waterman under twenty-one ; for the Company of Watermen are but a vo- 
luntary Society, and being free of that docs not make one free of the City of London, 6 Mod. 
69. 12 Mod. 415. (6) And for Breach an Action may be brought in any other Court, as 
well as in the Courts in the City. Moor 136. | | : 
As to Capital Offences, in which the Law is the ſame with repard to F. N. B. 
the Male and Female Sex, the Age of fourteen is the common Standard, 02 Cs. 
at which both Males and Females are, by (c) our Law, obnoxious to Capi- 1 247. 
8 1 5 20 x - 6 h F . alt. ap- 
tal Puniſhments ; for this being the Alas Pubertatis, or Age of Diſeretion, 95,and 104. 
the Law preſumes them at thoſe Years to be Doli Capaces, and capable of Fial. Hig. 
diſcerning between Good and Evil; and therefore ſubjects them to Capi- P. C. 25. 
tal Puniſhments as much as if they were of full Age. pe P. 
| 5.5 


. Forſt. Cr. 
Law. 70. (c) But the Civil Law, as to Capital Puniſhments, diſtinguiſhed the Ages into four 


Ranks: IT. Ali, Pubertatis flena, which is eighteen Years. 2 Ala Pubertatis or Pubertas ge- 
nerally, which is fourteen Vears, at which Time they were likewiſe preſumed to be Dot; Capacen 
3. tas Pubertati prox ima; but in this the Roman Lawyers were divided, ſome aſſigning it to 
ten Years and an Half, others to eleven, before which the Party was not preſumed to be Doli 


Capax. 4. Inſuntia, which laſts till ſeven Years, within which Age there can be no Guilt of x 
Capital Offence. Hal. Hiſt. P C. 17, 18, 19. | 3 


* 


But though the Age of fourteen be the las Pubertatit, before which Hal. Hiſt. 
our Law does not preſume the Party to be Doli Capax, and therefore F. C. 36. 
that a Party indicted for a Capital Offence committed before theſe Years, 
in to be found Not guilty ; yet hath this general Rule the following 'Tem- 
peraments : | 1 ; | | 

1. That if the Party be above twelve, though under fourteen, and ap- Hal. Hiſt. 

ars to be Doli Capax, and could diſcern between Good and Evil at the P. C. 26. 

ime of the Offence committed, he may be convicted and undergo 1 
ment and Execution of Death, though he hath not attained the Age of four- 
teen; but herein, according to the Nature of the Offence and Circumſtances 


of 


\ 
: 
* 
5 
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of the Caſe, the Judge may or may not in Diſcretion reprieve him before 
*[ntheCaſe or after Judgment in order to the obtaining the King's Pardon ⸗. 


of William | | | 3 1 a 
Tord, a Boy of ten Years of Age, convicted before Lord Chief Juſtice Willes at Bury Sum 


Aſſizes, 1748, for the Murder of a Girl of about five Years of Age, and on whom Sentence of 
Death was paſſed, it appeared by the Boy's own * onfeſſion, that he had accuſed her of a Thing 
of which ſhe was innocent, and for the ſuppoſed Commiſſion of which, he had murdered her, 
and buried her in a Dungheap, placing the Dung and Straw that was bloody under the Body 


2 
1 


and covering it up with what was clean; and having ſo done, he got Water and waſhed hin. 


ſelf as clean as he could. The Chief Juſtice, out of Regard to the 'Tender Years of the Pri. 
ſoner, reſpited Execution, till he ſhould have an Opportunity of taking the Opinion of the reſt 


of the Judges, whether it was proper to execute him or not, upon the ſpecial Circumſtances of 


the Caſe; which he reported to the Judges at Serjeants-/nn, in Michaelmas Term following, 


to this Effect, That, ſuppoſing the Boy to have been guilty of the Fact, there were ſo many Cir. 


cumſtances ſtated in the Report, which were undoubtedly tokens of what my Lord Chief Juſtice 
Hale calls a miſchievous Diſcretion, that he was certainly a proper Object for capital Puniſhment, 
and ought to ſuffer.—The Judge reprieved the Priſoner ſeveral Times, in hopes that ſomething 
would have come out to ſhew, that he was deſired to do the Act by Perſons of Maturity; but 
nothing of that Kind falling out, he left him to abide the Sentence of the Law : But he after. 
wards received his Majeſty's Pardon, on Condition of entering into the Sea Service. Vie the 


Caſe in Foſter's Crown Law. fo. 70. Cc. 


2. If an Infant be above ſeven, and under twelve Years, and commit a 

Capital Offence, prima facie he is to be judged Not guilty, and to be found 

_ Jo'; becauſe he is ſuppoſed not of Diſcretion to judge between Good and 

Hal. Hiſt. Evil: But yet if it appear, by ſtrong and pregnant Evidence and Circum- 


P. C. 27. ſtances, that he had Diſcretion to judge between Good and Evil, Judg- 


ment of Death may be given againſt him; for Malitia ſupplet Miatem ; 
but herein the Circumſtances mult be inquired of by the Jury, and the In- 

fant is not to be convict upon his Conſeflon : Alfo herein, my Lord Hal 
ſays, that it is Prudence after Conviction to reſpite Judgment, or at leaſt 
Execution; but he ſays, that if he be convicted, the Judge cannot dif- 
charge him, but only reprieve him from judgment, and leave him in 
Cuſtody till the King's Pleaſure be known. | 
Hal. Hiſt. 3. If an lafant within Age be infra Atatem Infantiæ, wiz. ſeven Years 
P.C.27,:8. old, he cannot be guilty of Felony, whatever Circumſtances proving Dif- 


_ Plow. 19 a cretion may appear; for ex Praſumptione Juris he cannot have Diſcretion, 


and no Averment ſhall be received againſt that Preſumption. 


__ 
7 


page 123 (B) To whom the Pꝛivilege ot Intancy extends, 


or who are to be conſidered as Minozs. 


Co. Lit. 433. HE Privilege of Infancy does not extend to the King; for the Po- 

[ litical Rules of Government have thought it neceſſary, that he who 
is to govern and manage the whole Kingdom, ſhould never be conſidered 
pl as a Minor, incapable of governing himſelf and his own Affairs. 
5 ori my Therefore if the King within Age make any Leaſe or Grant, be is 
7 Co. . bound preſently, and cannot avoid them, either during his Minority, or 

when he comes of full Age. 

Co. Lit. 43. So if the King conſent to an Act of Parliament during his Minority, yet 
Rol. Abr. he cannot after avoid this Act; becauſe the King, as King, cannot be 4 


728. Minor; for as a King he is a Body Politick. 6 
Crocar. 557. Alſo the Acts of a Maybr and Commonalty ſhall not be avoided, by 


5 Co. 27. reaſon of the Nonage of the Mayor. | 
4 Co. 119. Although a Duke, Earl, or the like, be but a Minor, or not above ten 
Cm. 58 Years of Age, in the Cuſlody and in the Family of another Nobleman, who 


— — 
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d doth retain Chaplains, yet he may qualify Chaplains to be diſ- 
02) 4 withal to hold two Benefices with Cure, in like ſort as if he was of 
full Ape. : } 


the Iofant at Common Law; becauſe though he hath the Privilege of 144. 
Alienation at fifteen, yet that doth not take from him any Privilege he 1 EI BY 
before at Common Law. 5 $7 2 5 
A Baſtard being impleaded ſhall have his Age; for the dilatory Plea Co. Lit. 
muſt be determined before the Pleas in chief can come on; ſo that the Plea 244. b. 
of Infancy will ſtay the Suit, before it can be inquired whether he is or 

is not a Baltard, | 


* 


(c) How far the Law regazds and takes notite or 
Inkants in Ventre ſa Mere. i. 


Child in Ventre ſa Mere may be appointed Executor, or may take _ 
a Legacy; alſo if there are two or more at a Birth, they ſhall be 103. 


p joint Executors or joint Legatees of the Thing bequeathed ; for the (a) /a And by 
d Ciri Law, for the Benefit of the Infant, reputes a Child in his Mother's our Law a 


Child in 


Womb in the ſame Condition as if it were bora. 
| " Ventre ſa + 


* 2 , | 1 7 Mere may 
F be vouched; is capable of taking; the Mother may detain Charters on Behalf of ſuch Child; a 
N- Bill may be brought on Behalf of ſuch Child; and a Court of Equity will grant an Injunction 
le in his Favour to ſtay Waſte. 2 Vern. 710, 711. | | | | N 


- If there be a Baftard eigne and Mulier puiſne, and the Baſtard enters, Co. Lit. 
1 and dies ſeized, his live ſhall inherit the Lands, and exclude the Mulier 244 


for ever; but in this Caſe, if the Baſtard had died leaving Iſſue in Ventre 
a Mere, and the Mulier had entered, and then a Son is born, yet cannot 


rs a : 4 1s _ 
ic he enter upon the Mulier + And herein our Law differs from the Civil 
Law; for our Law requires an immediate Deſcent, which cannot be be- 


fore the Perſon is in %; alſo by our Law the Frechold cannot be in 
Abeyance. | | 


to take at the Time of the Death of the Deviſor ; and ſince, as ſome ſay, Bro. Deviſe 
dy the Deviſe the Perſon is to take immediately after the Death of the * : 
Deviſor, the Freehold cannot be put in Abeyance by the A of the Par- 6 FA 
nes; but others hold, that ſuch Deviſe is good, though the Infant be not 2 Bult 273. 
pn e at the Death of the Deviſor, and that the Freehold ſhall not be in Cro. Eliz. 
Abeyance, but thall deſcend to the Heir at Law in the mean Lime. 4323. 
| | | Lev. 135. 

Sid. 153. 


173- 2tra. 1092, 2 Eq. Abr. 294. pl. 24. Andr. 263. S. C. S. ). 


or But however, all the Books agree in this, that a Deviſe to an Infant 81d. 1 
Ihen he ſhall be born, or when God (hall give him Birth, is good as an 1 7 5 
Executor Deviſe, and that the Frechold (hall deſcend to the Heir at Law Raym 163. 
e 4 in the mean lime 7. | Þ S. C Snow 
; : b and Cui ler. 


f At this Day it is clearly agreed that a Deviſe to an Infant in Ventre [a mere is good, though he 
be born aſter the Teſtator's Death, and he ſhall take by way of Executory Deviſe. 1 Freem. 
P44, 293. Vide Fearne's Eſſay, 3d Edition 429, Se. 7 Rr 


| 80 it is clear, that if Land be deviſed for Life, the Remainder to a Poſt. Moor 637. 
Pamous Child, that this is a good Contingent Remainder; becauſe there y mg aud 
| | | FO | Perſon © 


An infant in Gavelkind ſhall have his Age, and all other Privileges of Rel, Abe. 


MO PAT: ey oe te TE 


n appears to have been a Matter of much Controverſy, whether a De- Page 124 
viſe of Lands to an Infant in Yentre ſa Mere be good, becauſe not in Being 11H. 6. 13. 


Raym, 163. Keb. 85. Salk. 231. 2 Mod. 9. 2 Vern. 711. Prec. Chan. 50. Eq. Caf. 
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Perſon in Being to take the particular Eſtate; and if the Contingent Re. 
3 Lev. 408 mainder veſts during the Continuance of the particular Eſtate, or eo in 


| <q flanti that it determines, it is ſufficient, | 

| E 309. Reeve and Long; & wide 10 œ 11 V. 3. c. 16. J and Head of Remainder and Revesſa | 

j Which enables eee to take a Contingent Remainder, which hath not wy / 

Truſt Eſtate to preſerve it. | © V 

| ; | 5 0 

Rol. Rep. Alſo it ſeems agreed, that a Man may ſurrender Copyhold Lands in 6 

199, 38. mediately to the Uſe of an Infant in Ventre ſa Mere; for a Surrender 1 l 
en ; 1 Thing executory, and nothing veſts before Admittance; and therefore, i 

5 there be a Perſon to take at the Time of the Admittance, it is ſufficient; b 

Moor 637. and not like a Grant at Common Law, which putting the Eſtate out of the Rl 4 

| Grantor muſt be void, if there be no Body to take. C 

Hob. 240. If an Uſurpation be had on one in Ventre ſa Mere, at the next Tun " 

| after his Birth he ſhall be relieved on the Statute Weftm. 2. cap. 5, 

; ; | - PA | ; ( 

. 5 | OD po 

O) How Inkancp is to be tzied. . 

Lev. 142. 1 is to be tried by Inſpection of the Court, or by Jury : An 10 

Sid. 321. herein it is laid down as a Rule in ſome Books, that whereſoever it i * 

* 796. alledged upon the Ara. that the Party was and yet is under Ape, aue 

N wy there it ſhall be tried by Inſpection ; but where the Infant is of full Ag fan 

9, Sök. at the Time of the Plea, there it ſhall be tried per Pats, 

Co. Lit. 380. But here we muſt obſerve, that as to judicial Acts, or Acts done by a 

3 * Infant in a Court of Record, and which he is allowed to avoid, the I 2 
3 Abe thereof muſt be by lnſpection; and therefore if an Infant levies a Fine, he 

4 483. mult reverſe it by Writ of Error; and this muſt be brought during bs (E 


2Bulſt. 330. Minority, that the Court may by Inſpection determine the Age of the l. 
12 Co. 122. fant; bur the Judges, as by Adjuntta, may in ſuch Caſes inform there 
(a)Toprove ſelves by Wiinefles, (a) Church-Books, &c. Wu 
the Nonage | 
of a Devifor, an Almanack, in which the Father had wrote the Nativity of his Son, was allewei 
to be firong Evidence. Raym. 84. a | ; 
Co. Lit. 380. If an Infant brings a Writof Error to reverſe a Fine for his Nonage, an cret 
_ mh after Inſpection, and Proof of Infancy by Witneſſes, dies before the Fr: BW 
Cafe. is reverſed, his Heir any reverſe it; becauſe the Court having reco 
os the Nonage of the Conuſor, ought to vacate his Contract, when he 
to be under a manifeſt Diſability at the "ime he entered into it. 
Moor 189, An Infant acknowledged a Fine, and the Conuſees omitting to hart 
& vide Cro, the Fine ingroſſed till he came of Age, in order to prevent the [n 
| Jac. 230, from bringing a Writ of Eiror ; yet the Court upon View of the Corr WW Mn 
231. Com ſance produced by the Infant, and upon his Prayer to be inſpected, 2 Inter 
Dig. 233. his Age examined, recorded his Nonage, to give him the Benefit of fi Judg 


. Writ of Error, which he mult otherwiſe Joſe, his Nonage determining puty. 


Touch. 7. fore the next lerm. 5 
Tage 125 „„ 1 

5) That if So if an Infant ſuffer a common Recovery by appeariag in 0 Perl 
er Ne f this muſt be reverſed during his Minority by Inſpection of the udges A, 
common | Hos a | | 


Recovery by Guardian, and having a Privy Seal for that Purpoſe, ſuch Recovery cannot be 
any Time ſet aſide. But for this vide Tit. Fines and Recoveries, and infra Letter (I) 14% C. 


Re. 


[ theſe, it ſeems, he may either exerci 
© cretion, or they may be exerciſed by Deputy: ſuch as the Offices of Park- 9g 


INFANCY any AGE. 


But it is ſaid, that if an Infant ſuffers a Recovery, in which he appears Sid. 32r. 
by Attorney, he may reverſe it after his full Age, as it may be diſcovered Lev, 142. 
whether he was within Age when the Recovery was ſuffered ; becauſe it 
may be tried per Pais whether the Warrant of Attorney was made by him | 
when he was an Infant. 5 5 „ : 

It is ſaid, that in all Caſes where the Party pleads that he was within Skin. 10.pl. 
Age at B. and alledges a Place, that there the Trial may be well enough 10. 
where it is alledged ; where no Place is alledged, there in perſonal Acti : 
ons where the Writ is brought, and in (6) real Actions where the Right (4)Cro.Eliz. 
of the Lands depends upon infancy, the Trial is to be where the Land 818. 8. P. 
lies, and if not, where the Action is brought. _ 8 5 : 

An Infant entered into a Recognizance of 100. as Bail ta J. S. which Carth. 278. 
became forfeited, and he taken in Execution; whereupon he brought an Trin 5 W. 3. 


Audita Querela, ſuggeſting his lafancy, and the Writ being brought into Le, 


Court, he appeared in propria Perſona ; and it was moved that he might be 


inſpected, and his Witneſſes examined; and thereupon his Mother peremp- 
tonily depoſed, that at that very Time he was twenty Years old, and no 
more, and a Maid Servant gave circumſtantial Evidence to the ſame Pur- 
poſe; and it was moved that he might be bailed : But per Curiam, it is a 
Matter of Diſcretion either to admit him to Bail, or to refuſe it, he being 

in Execution; but if he had brought his Audita Querela before he had been 
taken in Execution, he muſt have a Superſedeas of courſe; and the Court 
would not bail him, though the Jong Vacation was near, but required the 
Evidence to be ſtrengthened by a Copy of the Regiſter where he was born, 
which being in Tort/bire, he appeared again in Mich. Term in Cuſtody, 
and a Copy of the Regiſter was produced, and ſworn to be a true Copy, 
and the Mother and the Maid being again ſworn, and all agreeing in the 
ſame Thing, he was diſcharged by the Court. : LS 


7 1 5 N — th 7 4%. a — _ — — N — a — — — a 


F) Of what Things an Jnfant is capable in 
relation to the Publick, and in which he ſhall 
anſwer for his Neglett, - 


2 ſeems capable of ſuch Offices as do not concern the Ad- Plow. 379, 
miniſtration of Juſtice, but wy require Skill and Diligence; and 381. 
e 


Vide Tit. 

cen. 

(e) The Sta- 
e tute of Weſt- 

minſter, 2. c. IT. extends to an Infant Gaoler, ſo as to charge him in an Action of Debt for an 

of one in Execution. 2 Inſt. 382. 3 Mod. 222. S. P. cited, 553 


keeper, Foreſter, (c) Gaoler, c. 


* But it is ſaid, that an Infant is not capable of the Stewardſhip of a *Page 126 
Manor, or of the Stewardſhip of the Courts of a Bithop ; becauſe, by Co.Lit.z.b. 
Intendment of Law, he hath not ſufficient Knowledge, Experience and Rall. Abs. 


Judgment to uſe the Office, and alſo becauſe he cannot make a De- 1 DOM 
. | | 1 March 41, 
43. Cro. 


|  Eliz. 636. Cro. Car. 556. 3 Com. Dig. 165. 4 Com. Dig. 385. Cowp. 226. 


JF i | 
| 5 S ; F. N. B. 118. 
* Abr. 1 17. Co. Lit. 17. Cro. Eliz. 637. (4) Cannot be an Attorney, becauſe he cunnot be 
You. rch 92. (.) Becauſe not to be charged in auy Account, Co, Lit. 172.—Not in an 


8 lafant cannot be an (d) Attorney, (e) Bailiff, Factor or Receiver. 
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himſelf, when of the Age of Diſ- 9c. 48,97. 


m 2 * 
n 
voor dean a7 IN SO, 


— 


INFANCY AN AGE. 

Roll. Abr. If an Infant, being Maſter of a Ship at Sz. ere beyond Sea, by 

530. Furnes Contract with another, undertakes to carry certain Goods from &.. C 

and Sith, topher's to England, and there to deliver them; but does not afterwarg 

anda Prohi- . Þr 

on deat. deliver them according to the Agreement, but waſtes and conſumes then, 

ed to the he may be ſued for the Goods in the Court of ar” though he be a 

Court of Infant ; for this Suit is but in Nature of a Detinue, or Trover and Conver. 

Admiralty. ſion at the Common La. 

Roll. Abr. If an Infant keeps a common Inn, an Action on the Caſe upon th; 

2. Carth- Cuſtom of Inns will not lie againſt him. LE PO, 1 
161. cited, 1 | 

| ee eg So if an Infant draws a Bill of Exchange, yet he ſhall not be liable onthe 

ver. Harri- (c) Cuſtom of Merchants, but he may plead Infancy in the ſame Manny 

ſonadjudged that he may to any other Contract of his. | 

on De- | a | | 

murrer. (ée) Not a Trader within the Statutes of Bankrupts. Vide Tit. Bankrupt, ' 


Hob. 325. An Infant cannot be x (d) Juror; and it is ſaid by Hobart, that by the 


he þ Wiſdom of the Common Law a Perſon under forty-two could not be on 


ine appears Trial de 4 tate probanda, becauſe he then tried a Matter which might hae 
to have Diſ- happened before he was twenty-one, „„ 
cretion. . : 

Vide Tit. | | Pet, | | © 
Evidence. An Tnfant, or one under the Ape of twenty-one Years, cannot be 
2 luſt 47. elected a Member of the Houſe (e) of Commons; nor can any Lord of 
( G vi nt Parliament fit there until he be of the full Age of Twenty Years, 


acted by the 
1&8 V. & M. c. 25. ſ. 8. 


Vide Head An Infant may be appointed Executor, but he cannot adminiſter till he 
of Exccutors is of the Age of ſeventeen; and before that Age, Adminiſtration is tobe 
— granted to ſome Friend of his; but an Infant cannot be an Adminiſtrator 
Letter (A). before the full Age of twenty-one Years, becauſe before that Age he cannot 

give Bond, as required by the Statute, to adminiſter. faithfully. 
The Court ſeemed to be of Opinion that an infant cannot be a Mayord 
a Corporation, nor be elected a Burgeſs of one. But the Law ſeems to 

remain unſettled. Caf. temp. Has deo. 8. Vide ante Page 123. 


6 
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(F) Df what Things capable, being for his own 
LR dvantage. | Sinks 


Co. Lit. 2, 8. N Infant is capable of inheriting, for the Law preſumes him capable 
8 of Property; alſo an Infant may purchaſe, becauſe it is intended for 
Fs his Benefit, and the Freehold is in him till he diſagree thereto, becauſe a 
Big Agreement is preſumed, it being for bis Benefit, and becauſe the Freehold 
*Paoer27 cannot be in the Grantor contrary to his own AR, nor can be in Abe). 
age 127 . 7 
Aa * ance, for then a Stranger would not know againſt whom to demand bi 
Right; and if at his full Age the Infant agrees tothe Purchaſe, he canno 
afterwards avoid it; but if he dies during his Minority, his n 


— 


— N — — 
Tndebitatus upon an Inſimul computaſſet ; for in this Action no Evidence ſhall be given of the Value 
or Neceſſity of the Things, but of the Account only, in which the Infant may be miſtaken. Li. 

_ adjudged. Noy 87. 8 C. adjudged, between Mood and Whiterick, & wide Palm. 53% 

2 Roll. Rep. 27 1.— Nor can an Infant be charged as Bailiff, e. in Equity farther thao i8 
Law; and therefore it is ſaid, that if ſuch a one is made Factor, his Friends ſhould give Secu 
for his Accounting. Abr. Eq. 6. e | ora. 


avoid it; for they ſhall not be bound by the Contracts of a Perſon who 


a hh 
reads 


1 . | | | 4 
' wanted Capacity to contract. | 3 : 1 
i "Na — . — a Leaſe for Years rendering Rent, if he enter upon the 2 Bulſ. 69. | 
Land he ſhall be charged with an Action of Debt daring his Minority, i 3 
6 becauſe the Purchaſe is intended for his (a) Benefit ; but he may wave the | j 
N Term, and not enter, and if more Rent be reſerved upon the Leaſe than (e) Tharthe | 8 
the Land is worth, he may avoid Its: | : | eek | 0 
e | | | will decree I. 


building Leaſes for 60 Years of Infants Eſtates, when it appears to be for their Good. 2 Vern. 224. 


If an Infant be Lord of a Copyhold Manor, he may grant Copyholds 4 co. 23. b. 
| notwithſtanding his Nonage ; for theſe Eſtates do not take their Perfec- Co. Copy- 
tion from the Intereſt or Ability of the Lord to grant, but from the Cuſ- holder, 79, 
tom of the Manor, by which they have been demiſcd, and are demiſcable, 1 | 


he 


* 
a bet e 
ASE Ida * 
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| Time out of Mind. | | - * pt 

An Infant may preſent to a Church; and here it is ſaid, that this muſt 8 : 

he be done by himſelf, of whatſoever Age he be, and (5) cannot be done by b. "574 h 

00 | his Guardian, for the Guardian can make no Advantage thereof, and 29 E. 3.5. 

ie conſequently has nothing therein whereof he can give an Account, and 3 Inſt. x56. 
therefore the Infant himſelf, ſhall preſent. (5) But it is | 

e | PDE LA L , ſaid, that if 

the Heir be 


within the Age of Diſcretion, the Guardian may preſent in his Name. Cro. Jac. 99. t& vide Par- 
fen's Lau, c. 20. fol. 76.—AIſo a Preſentment made by the Guardian, in the Name of the Heir is 
a good Title to the Heir in a Quare Impedit. 4% E. 3. 130, LS | 


* 


0 2 far the Law takes care of his Jnte- 
ren, 


be 
4 ſo as not to let him ſuffer by his La. 


ches; and herein, where he muſt take notice 
and perform Conditions, &c. | 


Tia Rights of Infants are much favoured in Law, and regularly their Plow. 358.4. 

Laches ſhall not he prejudicial to them, upon a Preſumption that they 360. . ; 

underſtand not their Right, and that they are not capable of taking notice 3 

of the Rules of Law, fo as to be able to apply them to their Advantage. , 25 

Hence by the Common Law Infants were not bound for Want of (c) Claim Fe 

and Entry within a Year and a Day, nor are they bound by a Fine and and Tit. 

| fre Years Non-claim, nor by the Statutes of Limitation, provided they Limitations. 
proſecute their Right within the Time allowed by the Statute after the (e) Not 


1 und by a 
pediment removed, | . * 

TOR 3 _ 4 Biennium, 

pable becauſe the Law intends that he doth not know what Arrearages to tender. 3 Mod. 223. Stra. 

- for 94, 168, 604, 2 Stra. 937. Barnard. K. B. 209. Fitzgib. 175. 2 Stra. 939. | 

ſe an ND en gp | e ee 

hold If Lands are deviſed to Truſtees till Debts paid, and then to an Infant 2 Vern. 386. 

bey. and his Heirs, and N S. a Stranger enters on the Lands, and levies a Fine, Allaa ver. 

d bis and hve Years and Non-claim paſs, and the Infant, when of Age, brings Scher. 

a0 in Ejedtment, but is barred, becauſe the Truſtees ought to have entered; 

Ja uity will relieve, and not ſuffer an Infant to be barred by the 

a 


ches of his Truſtees, nor to be barred of a Truſt Eſtate during his In- 
. 5: and the Infant in this Caſe ſhall recover the meſne Profits. | 
thas been ruled in Chancery, that where one receives the Profits of an #Page 128 


Lan infant's Eftare, and fix Years after his coming of Age he brings a Bill for 
han 8 


INFANCY any AGE. 


| Preced. an Account, that the Statute of Limitations is a Bar to ſuch Suit, a; 
Chan. would be to an Action of Account at Common Law; for this Receipt of 
518. Lackey the Profits of an Infant's Eftate is not ſuch a Truſt as, being a Creature of 
and Zockey. à Court of Equity, the Statute ſhall be no Bar to, for he mighthave had hi 
x Action of Account againſt him at Law, and therefore no Neceſſity to'come 
into this Court for the Account; but the Reaſon why ſuch Bills x: 
brought here is from the Nature of the Demand, that they mipht hare 
the Diſcovery of Books, Papers, and the Party's Oath, for the more eay 
| Taking of the Account, which they cannot ſo well do at Law; But if ide 
+ This muſt Infant lies by for fix Years after he comes of Age f. as he is barred of 
be where. his Action of Account at Law, (4) ſo ſhall he be of his Remedy inthis 
e pine Court; and there is no Sort of Difference in Reaſon between the two Cake, 
ceive forthe | | | | 
ſix Years, See infra n. (4) If a Stranger enters and receives the Profits of an Infant) 
Eſtate, he ſhall, in Confideration of Equity, be looked upon as a Truſtee for the Jufant. ; 
Vern. 342. Vern. 295. S. C.—So if a Man, during a Perſon's Infancy, receives the Profits of 
an Infant's Eſtate, and continues to do ſo for ſeveral Years after the Infant comes of Age bel: 
any Entry is made on him, yet he ſhall account for the Profit throughout, and not during the 
Infancy only. Abr. Eq. 280. Tullop and Holworthy. „ 


* 4 


Lit. f. 402, The Entry of an Infant is not taken away by a Deſcent caſt, by reaſos 
LS. of 9 8 Weakneſs and Incapacity to claim, which is not to be impuied u 
Co. Lit. 243. But if a Man ſeiſed of Lands in Fee die, bis Wife privement.enfeent wit 
b. a Son, and a Stranger abates, and dies ſeiſed, and after the Son is born, le 
ſhall be bound by the Deſcent ; becauſe at the Time of the Deſcent be 

had no Right to enter, not being in ee, and by Conſequence had 10 

Wrong then done him, and the Lord had none but the Heir to avow upon 

| at the Time of the Deſcent. ; „„ 

Co. Lit. 246. B. Tenant in Tail, infeoffs A. in Fee, who hath Iſſue within Age, aud 
* dies, B. abates and dies ſeiſed, the Iſſue of A. being ſtill within Age; 
this Deſcent ſhall bind the Infant, becauſe the Iſſue in Tail is remitted to 

b his former and elder Right, which is to be preferred before the defeaſibl 


Title of the Diſcontinuee's Heir. ] 
48% It is a Rule in Law, that the Poſſeſſion and dying ſeiſed of a Bali | 
8 Co. 10x. eigne bars the Mulier; ſo if the Mulier be an Infant during the Poſſghor t 
Sir Richard of the Baſtard eigne, yet he is barred by the Deſcent ; for though 5 8 
Pexhall's Laches can be imputed to an Infant, becauſe, not being of the 17 of - 
Caſe. Conſent, his Permiſſion cannot be taken for a Conſent ; yet in ſuch Caſs, D 
Plow. 373. where Time is limited by the Law for Pleas and Actions, Infants are ii. < 
| cluded, unleſs ſpecially excepted, for here their Permiſſion is taken for # 4 

Conſent; becauſe they are ſuppoſed, to conſent to the eſtabliſhed Lau, i 
which they are obliged for Protection during Minority; and the Law ba th 

not thought fit in this Caſe, becauſe it might happen to be a public Miſchic! 1 

in a very tender Point, for it might be any Man's Caſe to ſuffer by the F 

Baſtardy of an Anceſtor; and the Law hath given the Infants Guard: he 

ans to lead by, but it cannot revive the Evidence of Legitimation, wii 5 | 


| ſo eaſily periſhes with the Life of the Party,  _ 
2 inſt. 303. If an Ops be Lenani by the Curteſy, or Leſſee for Life or Years, It 
+++, ſhall anſwer not only for Waſte committed by himſelf, but alſo for Pei, 
miſſive Waſte or Waſtes committed by.a Stranger; for the Privilege © 

Iafancy cannot prevail in a Matter that would be a Wrong and Diſher 
to him who hath the Inheritance; nor is it in the laſt Cafe any Hardſipn 
the Infant, becauſe he hath his Remedy over againſt the Wrong - doe. 
2 lnſt. 503, If by Tenure or Preſcription certain Lands are obliged to the Repara 
Bridges, Highways, Ec. and ſuch Lands come to an Infant either! 
Deſcent or Purchaſe, he ſhall be obliged to repair, c. in the fame M 

ner as if he were of full Age. „ Tony 


4 


1NFAN OY S AGE: 


If an Infant preſent not to a Church within ſix Months, it ſhall lapſe; *Page 139 
if the five Years for making a Claim after a Fine begin in the Anceſtor's Co. fa. 
Life, he muſt claim within them; if he does not claim a Villain, fled in- 246. 
to ancient Demeſhe, within a Year and a Day, he cannot afterwards claini | 
him; and he ſhall be barred in an Appeal of the Death of his Anceffor; 
if he do not bring it within a Year and a Day: If the King die ſeifed, 1 
the Infant is driven to his Petition; for in theſe Caſes the Law prefers 7 
tue Good of the Church, the public Repoſe of the Realm, Liberty, Life, | 
and the King's Prerogative, before the Privilege of Infancy. 5 
An Infant is bound by (a) all Conditions, Charges and Penalties, in 
an original Conveyance, whether he comes to the Eſtate by Grant or 
Deſcent. | 1285 N | n 


2 Inſt. 23 

| i . - 5 V Latch. 199 
2 Rol. Rep 72. Leon. 100. Hard. 11. () Bound by Conditions annexed to the Eſtate 
at Common Law, becauſe #ran/it cum onere: and therefore if the Infant will have the Eſtate, 
he muſt obſerve the Condition upon which it was granted. Carth. 43. 3 


Therefore if a Perſon deviſe to his Grandaughter, who is not Heir at 
Law, Lands, upon Conditions that ſne marry with the Conſent of cer- Vent. 200. 
tain Truſtees, ſhe is obliged to take Notice, at her Peril, of the Conditi- 2 Lev. 21. 
on, and Jikewiſe to perform it ; but had ſhe been Heir at Law, ſhe muſt Mod. 86, 
have had Notice given her of the Condition, to make the Marriage, with- 300. 
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e Fryand Por + 
out Conſenr, a Forteltyre. r adjudg- Fa: 
ed. See i 


Raym. 236. 2 Keb 756, 787, 814. 2 Chan. Rep. 26. Gilb. Eq, Rep. 26, 147, 188. 11 Mod. 
48. pl. 16. 12 Mod. 182. 2 Vern. 333. Pre. Ch. 565. Eq. Caf. Abt. To, 282 Will 
Rep: 284. pl. 67. 2 Wil. Rep. 419. pl. 134. (626). pl. 196. (628). Caf. Temp. Talb. 164 
212. Comyns 726. pl. 281, 757. 3 Wil. Rep. 65. pl. 16. 238. Lord Nettervil's Caſe in the 
Houſe of Lords, April 1737. 1 e 5 | 


An Infant ſhall be bound by Conditions in Fact, and ſuch Conditions + Vern. 34% -» 
as he can perform, in Equity as well as in Law, as was adjudged in the | 
preceding Cafe of Fry and Porter. 3 „ 

80 where A. gave Lottery Tickets amongſt her Servants, on Condi- 2Vern. 366 
tion, that if any of them came up a Prize of 20/. or more, they ſhould Scot and 
give one half to her Daughter; the Ticket given the Foot-boy, who was Houghton. 
an Infant, came up 1000). Prize; and it was held in Chancery, that the | 
Daughter was well intitled to a Moiety, for a Gift to an Infant, on Con- 

dition, binds him as well as another Perſon. | | | 
If an Office in a Parkſhip be given or deſcends to an Infant, if the Con- 3Mod 284. 

dition in Law annexed to ſuch an Office (which is Skill) be nor obſerved, 

the office is forfeited. | 8 | 

If a Man make'a Feoffment in Fee to another, reſerving Rent, and if Co. Lit. 
he pay not the Rent within a Month, that he ſhall double the Rent, and the 246. b. 

Feoffee dieth, his Heir within Age, the Infant payeth not the Rent, he 
ſhall not by his Laches herein forfeir any Thiag ; but otherwiſe it is of a 
Feme Covert; and the Reaſon of the Diverſity is, becauſe the Infant is 
provided for by the (5) Statute, non currunt uſure contra aliguem infra (4) Statute 
elatem exiſlen', fc, but that Statute doth not extend roa Feme Covert, of Merton, 
neither doth it extend to a Condition of a Re- entry, which an Infant ought c. 5. 
to E for the Forfeiture thereof cannot be called ur. Zug 

t has been held by ſome Ce Opinions, where the Cuſtom of a Copy- (ej By H 
bold Manor was, that every Surrender, which is made ſerundum conſuetu - C. 2 
dnem out of Court, ſhall be preſented by the Homage at the next Court three judge 
to be held for the faid Manor; and that upon ſuch a Preſentment Procla- in the Caſe 
mation had been uſually made, and fo for three Courts next following; and o Ni an 
if upon the third Proclamation no Perſon came to be admitted, Oe. that S 
then the Lord of the Manor ſhould ſeize the Lands as forfeited ; that this gy, Su 

liom bound an Infant. 55 | om 7 

| Comb. 118. 
3 Mod. 22t, Show. 84. Lutw. 765. 
| But 
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Law. 70. 


INFANCY. ano AGE. 


haut this is now ſettled by the 9 Geo. 1. cap. 29. by which it is enacted, 
; & That no Infant, or Feme Covert, ſhall forfeit any Copvhold, Mef. 
46 ſuages, tr. for their Neglect or Refuſal to come to any Court or 
„ Courts, to be kept for any Manor whereof ſuch Meſſuages, Qc are 
«Page 130 % *Parcel, and to be admitted thereto ; nor for the Omithon or Denial 
| te to pay any Fine or Fines impoſed or ſer upon their, or any of their Ad- 

| « mittances to any ſuch Copybold, Meſſuages, c.“. e 
2 Salk. 416. If a Legacy be deviſed generally, and no lime aſcertained for the Pay. 
pl. 2 per ment, and the Legatee be an Infant. he ſhall be paid Intereſt from the Ex- 
Coupe piration of the firſt Year after the Teſtator's Death; but it ſeems a Year 
Lord Chan- {1,1} be allowed, for ſo long the Statute of Diſtribution allows before the 
Diſtribution be compellable, and ſo long rhe Executor ſhall have, that it 
may appear whether there be any Debrs ; but if the Legatee be of full 
Age, he ſhall only have Intereſt from the Time of his Demand after the 
Year; for no lime of Payment being ſet, it is not payable but upon De- 
mand, and he ſhall not have Intereſt but from the Time of his Demand; 
otherwiſe it is in the Caſe of an Infant, becauſe no Lache is imputed to him, 


| — 


8) Where puniſhable for Crimes and Jnjuzies 
committed by him. Jour 


Hal. Hiſt. IT has been already obſerved, that one above the Age of fourteen, orof 
P. C. 16. | Years of Diſeretion, may be guilty of a Capital Offence in the fame 
e. ſupra Manner as one of full Age; alfo that one under theſe Years, if above the 
Letter (A) Age of ſeven, may according to the Circumſtances of the Caſe, as if io 
= 55 Murder he hides the Body ſlain by him, makes Excuſes, or otherwiſe ſhews 
50. ſuch Signs of Cunning as demonſtrate him capable of diſcerning between 

See ante 1:2. Good and Evil, be guilty and convicted of a Capital Offence ; but that in 
lheſe latter Caſes, the Judges may reſpite Judgment, or Execution, in or- 
deer to the obtaining the King's Pardon. | 
Hal. Hiſt. Alſo if an Infant, under the Age of fourteen, be indicted by the Grand 
P. C. 28, 9. Inqueſt, and thereupon arraigned, the Petit Jury may either find him ge- 
gnerally Not guilty, or they may find the Matter ſpecially, that he committed 
the Fact, but that he was under the Age of fourteen, ſcilicet @tatis 13 on- 
. norum, and had not Diſcretion to diſcern between Good and Evil, & nn 
per feloniam ; but if a Man be arraigned in ſuch a Caſe upon an Indiftment 

of Murder, or Manſlaughter, by the Coroner's Inqueſt, there if the Pan) 
committed the Fact, regularly the Matter ought to be ſpecially found ; be 
cauſe if the Jury find the Party Not guilty, they muſt inquire how he came 

by his Death ; bur if he be firſt arraigned, and ne upon the Indic 

ment, he may plead that Acquittal upon his Arraignment upon the Coro- 

ner's Inqueſt, and that will diſcharge him; and the Petit Fury ſhall in. 

| _ _ quire farther how the Party came by his Death. = Eph 
Hal. Hiſt. As to Miſdemeanors and Offences that are not Capital, in ſome Caſes a 
P. C. 20. Infant is privileged by his Nonage; and herein the Privilege is all one, 
; + whether he be above the Age of fourteen, or under, if he be under one 
| and Twenty Years, but with theſe Differences: ; 

Bro. Saver If an Infant under the Age of Twenty-one Years be indicted of any 
Default 50. Miſdemeanor, as a Riot or Battery, he ſhall not be privileged barely by 
Plow: 364. reaſon that he is under Twenty-one Years ; but if he be convicted theres 
| 25% Kits by due Trial, he ſhall be fined and impriſoned ; and the {Reaſon is, be- 
2 Inſt. 503. cauſe upon his Trial the Court ex officio ought to conſider and _—_ 


- 


INFANCY any AGE 


the Circumſtances of the Fact, whether he was doli capax, and had Dif- Cro. Jac. 
cretion to do the Act wherewith he is charged; and the ſame Law is 465. © 
of a Feme Covert; but if the Offence charged by the Indictment be a _ pong 
mere Nonfeazance, (unleſs it be of ſach a Thing as he is bound to by * © 
reaſon of Tenure or the like, as to repair a Bridge, &c.) there in ſome 
*Caſes he ſhall be privileged by his Nonage, if under Twenty-one, though page 131 
above fourteen Vears, becauſe Laches in ſuch a Caſe ſhall not be imputed | 
o him. OY | | „„ 
; If an Infant ip an Aſſiſe vouch a Record, and fail at the Day, he ſhall Hal. Hiſt. 
not be impriſoned, nor, it ſeems, a Feme Covert ; and yet the Starute of P. C. 20. 
Weſtm. 2. cap 25. that gives impriſonment in ſuch a Caſe, is general. . 
Ik A. kills E. and C. and D. are preſent, and do not attach the Offender, Hal. Hiſt. 
they ſhall be fined or impriſoned; yet if C. were within the Age of P. C. 21. 
Twenty-one Years, he ſhall not be fined nor impriſoned. | 
Where the Corporal Puniſhment is bur collateral, and not the direct In- Hal Hift, 
tention of the Proceeding againſt the Infant for his Miſdemeanor, there P. C. 21. 
in many Caſes the Infant, under the Age of Twenty one, ſhall be ſpared, 
| though poſſibly the Puniſhment be enacted by Parliament. „ 
I sx is ſaid by Hale, that if an Infant, of the Age of eighteen Years, be Hal. Hiſt. 
convict of a Diſſeiſin with Force, yet he ſhall not be impriſoned, and yet a P. C. 27. 
Feme Covert ſhall be impriſoned in ſuch Caſe. ide ae 
But herein the Law ſeems to be, that an Infant at the Age of eighteen, Bridg. 173. 
nay fourteen, or a Feme Covert, by their 'own Acts may be guilty of Cromp. Juſt. 
a forcible Entry, and they may be fined for the ſame ; but it ſeems by 97 
the better Opinion, that the Infant cannot be impriſoned, becauſe his In- og Lo 
fancy is an Excuſe by reaſon of his Indiſeretion, being not (a) particu- 0 LIST» 


for ſuch Fine, | | Infantought 
| 2 | not to be 
impriſoned, becauſe he ſhall not be ſubje to corporal Puniſhment by force of the general 
Words of any Statute wherein he is not expreſsly named. Hawk. P. C. 147. ; 


But neither an Infant, nor Feme Covert, can be guilty of a forcible Crom. 69. 
Entry or Diſſeiſin, by barely commanding one, or by affenting to one Oo. Lit. 37. 
to their Uſe, becauſe every ſuch Command or Aſſent by Perſons under Hawk. F. 
theſe Incapacities are void; but an actual Entry by an Infant, into ano- 
ther's Freehold, gains the Poſſeſſion, and makes him Diſſeiſor as well as it 
does a Feme Covert. | | 

Two Infants Joint-tenants, one releaſes to the other, by which the other Bro. Diſſei- 
holds the M hole, this ſeems a Diſſeiſin, becauſe the Releaſe being in no ſin 19, 
Manner for the Advantage of the Infant, is utterly void; then the Entry 
of the other being without Title is tortious, anda Diſſeiſin; but if there 
dad been Livery made upon it, though between Joint-tenants, this is void; 
et it ſeems no Diſſeiſin, for the Regard the Law has to the Solemnity of 
very, which ſhall continue till defeated by Act of equal Notoriety. , + 
If a Man carries an Infant ioto the Lands of J. S. and there claims the Rol. Abr. 
Lands to the Uſe of himſelf and the Infant, yet the Infant ſeems no Diſ- 661, 
ſeiſor, becauſe he made no claim of it himſelf; and then (hall not be 
charged with the Tort of another Perſon. 0 / 5 1 
If an Infant be convict in an Action of Treſpaſs Vi & Armit, the Entry Cro, Jac. 
muſt be Nibil de: fine, ſed pardonatur quia Jnfans, for if a n be 274. 
entered againſt him, it is Error, for it appears judicially to the Court that Hal. Hit, 
be was within Age when he appears by Guardian; the like Law is, that P. C. 41. 
be ſhall not be in Mſericordia pro fol elamern rr. +The Caęi- 
8 taken away, and other Proviſions in lieu thereof. 5 . & A. c. 13, 


O2 General 


larly mentioned in the Statute againſt forcible Entries, to be committed (a) That the | 


C. I47. I” 


an yyrvouynnonoeredh — — — —— rage — 
4 — — 


— ——— —ͤ 7 re Ee ag — — —— — — 
0 a — 2 n = 


” 
2 i a. — A — ——— — * 
——— — —— — — — — nn] 1 
1 _ — . > * was " 3 EH S 
- 4 — « . * war Hl one . 
* * 1 2 o * . 
: jag. 0 SI TS „rr 7 — p 
_ wa Bs Argh = og 3 — - 5 | 3 . tee Fe nga 
PL enn 


* 
—— 
Z 
oy OO as 
228 £5 by 


- 
—— — . — —ů—— — — — 
Te > 9 2 4 of? 5 1 
8 FS q IP 5 5 DS ge — 
* RI e 
— Eo * * * 2 : 
wr — g 1 ity 
= rw - 1 


4 


INFANCY an», AGE. 


Plow. 468, General Statutes, that give Corporal Puniſhment, are not to extend 


Hal. Hiſt, to Infants ; and therefore if an Infant be convict in Raviſhment of Ward, 


, 


P. C. 21. he ſhall not be impriſoned, though the Statute of Merton, cap. 6. be gene- 

12 ral in that Caſe; but this muſt be underſtood where it is, as before ſaid, a 

Puniſhment as it were collateral to ner, as in the Cates er 
mentioned. | 


wy _, But where a Fact is made Felony or Treaſon, it extends as well to 
yy p. C. Infants, if above fourteen Years, as to others; and this appears by ſe- 


21, 23. *reral Acts of Parliament, (a) as by 1 Fac. 1. cap. 11. of Felony fer 


Page 1432 marrying two Wives, tc. where there is a ſpecial Exception of Mar- 
(a) Ot riages within the Age of Conſent, which in Females is twelve, in Males 
Se fourteen Vears; ſo that if the Marriage were above the Age of Conſent, 
21H.8.c. 5. though within the Age of Twenty-one Years, it is not exempted from 
concerning the enalty. . | . | a I; 
Felony bx | | 
Servants 1 8 | 97 „ | 
that embezzle, their Maſters Goods delivered to them, there is a ſpecial Proviſo, that it ſhall 
not extend to Servants under the Age of eighteen Years, who certainly had been within the 
Penalty if above the Age of Diſcretion, viz. fourteen Years, though under eighteen Years, 
unleſs a ſpecial Proviſion had been to exclude them. Hal. Hiſt. P. C. 22.—So by the 12 Am. 
c. 7. where Apprentices, under the Age of fifteen Years, who ſhall rob their Maſters are er- 
cepted out of the AR. | EY ; 5 ET 


Sid. 258. Infaats are liable for Torts and Injuries of a private Nature; but if an 
Wy 369. Infant, affirming (4) himfelf'to. be of Age, borrows 1oo/. and gives his 
ce 995 Bond for it, and being ſued upon the Bond, avoids it by reafon of his 
5 = and Nonage, yet no Action lies againſt him for the Deceit; for though In- 
Pie. (x) If fants ſhall be bound by actual Torts, (U, as Treſpaſs, Ec. which are N. 
a Minor & Armis, yet they ſhall not for thoſe that ſound in Deceit ; for if they 
goes about ſhould, all the Infants in England might be ruined ; adjulged, and Judy- 
| Townand ment arreſted after a Verdict for the Plaintiff in av Action upon the Caſe 


pretending | : 
tobe of Age for the Deceit. 


defrauds by 


taking up Goods upon Credit, and then inſiſts on his Nonage, tho' the Perſons injured cannot 
recover back their Goods or the Value, yet they may indict and puniſh the Infant as a common 


Cheat. Barl. 100. and Trevor and Pater, C. J. ſaid that where a Perſon will take upon him- 

ſelf to trade and act as of Age, he ought to be preſumed of Age. and no Evidence of Periſh 
Regiſters ought to be admitted againſt it. 12 Vin. Abr. 203, [T. C. 4.) pl. 3. f. (6) That 
an Action for Words lies againſt an Infant of the Age of ſeventecn, for Malitia ſupplet totem. 
Noy 129. | | 3 5 


** 
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Keb. 778. 80 where an Action of Deceit was brought for affirming upon the Sale 


Streu and of a Horſe, that it was the Defendant's Horſe, whereas it was the Horſe 
| Nevit. of another Man, c. the Defendant pleaded Infancy ; and on Demurter 


11 75 the Court, on the firſt Argument, inclined for the Defendant, for this 
$. C. cited. Action depends upon the Contract; andthough the Contract (it being a 
actual Delivery) be not void, but voidable, and this Action be brought 

upon the Wrong, and not upon the Contraft, yet bere, by this plea, 
ſhews that he 8 to avoid the Contract, and then this Action falls ; and 
aſterwards it was adjudged forthe Defendant ; and the Court faid, chat it 
6 Fa ” like an Action brought againſt an Infant for afſirming himſelſ to be of 
3 < . 5 5 1 ̃ 
Sic. 268. Bur if an Infant judicially perjure himſelf in Point of Age, or other- 
, uiſe, he ſhall be puniſhed for the Peijury; ſo he may be indicted for cheat 


n * 


© = ing with falſe Dice; GC. 


(1) Of 
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a) Of e Acts of Intants as they are good, 
00 8 d 02 voidable i __ HY 


1. Of their Contracts for Neceffaries. e 0 


ERE we muſt obſerve, that, ſtrictly ſpeaking, all Contracts made 10 H. 6. 14. 
by Infants are either void (1) or voidable, becauſe the Contract is 18. E 4. 2. 
the Act of the Underſtanding, which during their State of Infancy they Rol. Abr. 

are preſumed to want; yet Civil Societies have ſo far ſupplied that Defect, 729. In 
and taken care of them. as to allow them to contract for their Benefit and (1 ans or | 
Advantage, with Power, in moſt Caſes, to recede from and vacate it when 2? 
it may prove prejudicial to them; but in this Contract for Neceſſaries not abſo- 
they are abſolutely bound, and this likewiſe is in Benignity to Infants, lutely void, 
for if they were not allowed to bind themſelves for Necefſaries, no Perſon but only 

would truſt them, in which Cafe they would be in worſe Circumſtances Oe 


+ than Perſons of full Age. EleQion, is 


755 „„ 6 a Doctrine 
now ſettled and eſtabliſhed. Bur. 566. 2 Stra. 938. 2 Barnard. K. B. 174. But not 
voidable for Neceſſaries, and what are and what are not Neceſſaries ſhall be determined by the 
Jury. Vide infra 133. — The Court, on Motion, will ſet aſide a Judgment on a Warrant of 
Attorney executed by an Infant, Hardw. 376. | Es | Fo 


Therefore it is clearly agreed by all the Books that ſpeak of this Mar- Page 133 
ter, that an Infant may bind himſelf to pay for his neceſſary Meat, Drink, 
Apparel, neceffary Phyſick, and fuch (a) other Neceffaries, and likewife 
for his good Teaching and Inſtruction, whereby he may profit himſelf Co. I. it. 172. 
a 


fl ( rds. P — . tc. 
afterwa : - 


. _ fant at the 
Age of fifteen marries, he may take up Proviſion for his Wife and Children, Carter 215. faid, 


ut it muſt appear that the Things were actually neceſſary, and of rea- Cro. jac. 60. 
ſonable Prices, and ſuitable to the 28 (3) Degree and Eſtate, which 2 Rol. Rep. 
regularly muſt be left to the Jury ; but if the Jury find that the Things 144: Poph 
were Neceſſaries, and of reaſonable Price, it ſhall be preſumed they had 131. Palm. 
Evidence for what they thus find; and they need not find particularly 1 Gon. 
what the Neceſſaries were, nor of what Price each Thing was; alſo if ; 2 
the Plaintiff declares for other Things as well as Neceſſaries, or alledges 11 3 
too high a Price for thoſe Ihings that are neceſſary, the Jury may conſi- Rep 40. 
der of thoſe Things that were really Neceſſaries, and of their intiinſick (56) That the 
Value, and proportion their Damages accordingly, Law diſtin- 
: | : KH guiſhes be 

| . twieen Per- 
ſons as to Neceſſaries; as between a Nobleman and a Gentleman's Son; alſo in Point of Time 


and Education, the Law diſtinguiſhes; as at School, Oxford, and Inns of Court; and that he 
is not to be looked upon in the ſame Condition when a School Boy, as when of riper Years. 
Carter 215. Velvet and Sattin Suits laced with Gold held not neceffary. Cro. Eliz, 583, | 


If an Infant promiſes another that if he will find him Meat, Drink and Rel. Abr. 
Waſhing, and pay for his Schooling, that he will pay 7/. yeatly ; an Ac- 779. 
uon upon the Caſe lies upon this Promiſe ; for Learning is as neceſſary as Palm. $28. 
other Things; and though it is not mentioned whats Learning this was, 3 182. 
Jet it ſhall be intended what was fit for him, till it be ſhewn to the contra- «Ce Pies 
ry on the other Part; and though he to whom the Promiſe was made does as CT: 
not inſtruct him, but pays another for it. the Promiſe of Re- payment Par ps Lp 
thereof is good ; and it appears that the Learning, Meat, Drink, and Motion in 
Walking, could not be afforded for a leſs Sum than 71. + _ | 12 of 

1 „„ e udgment 


¶QAumpſit Sec infre 
>” 134. | 


an Infant is 
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Carth. 110- Aſumpſit for Labour and Medicines in curing the Defendant of a Dif. 
Huggin:and temper, 6c. who pleaded infra etatem wiginii f unius annorum ; the 
Wiſeman. plaintiff replied, it was Neceſſaries generally; and upon a Demurrer to 
this Replication it was objected, that the Plaintiff had not aſſigned in cer. 
tain how or in what Manner the Medicines were neceſſary ; but it was ad- 

judged that the Replication in this general Form was good. | 
Ik an Infant be a Mercer, and hath a Shop in a Town, and there buys 
Rol. Abr. and ſells, and he contracts to pay a certain Sum to J. S. for certain 
729: __ Wares ſold to him by J. S. to re- ſell, yet he is not chargeable upon this 


Cro. Jac Contract, for this Trading is not immediately neceſſary ad viftum & weſ. 


4+ op. titum; and if this were allowed, Infants might be infinitely prejudiced 
6 ad and buy and fell and live by the Loſs. | | 2 


adjudged 


= 


between Hill and Whittingham, 279- pl. 4. 3 Burr. 1717, 1794. 1 Term. Rep. 41. | 


5 Mod. 368. And as the Contract of an Infant for Wares, for the neceſſary carrying 
Salk. pl. 2. on his Trade, whereby he ſubſiſts, ſhall not bind him; ſo neither ſhall he 
386, 387. be liable for Money which he borrows to lay out for Neceſſaries; and 
1 5 1 therefore the Lender muſt, at his Peril, lay it out for him, or ſee that it is 
| laid out in Neceſſaries. | | . Rs 
Mod. 297. 
Stra. 1 
1083. Ss 5 
Salk. 386. As in Debt upon a ſingle Bill, the Defendant pleaded that he was 
pl. 2 Earle within Age; the Plaictiff replied, that it was for Neceſſaries, wiz. icl. 
yer. Peale. for Clothes, and 157. Money lent pro & erga his neceſſary Support at the 
Univerſity ; the Defendant rejoined that the Money was lent him to 
ſpend at Pleaſure ; ab/que hoc, that it was lent him ſor Neceſſaries; and 
Iſſue hereupon was found for the Plaintiff, who had Judgment in C. B. but 
was reverſed in B. R. on a Writof Error; for the Iſſue only being, whe: 
ther this Money was lent the Infant for Neceſſaries, not whether it was 
3 laid out in Neceſſaries, it capnot bind the Infant which ever way it is 
page 134 found; for it might have been borrowed for Neceſſaries, and laid out in 
a Tavern; and the Law will not intruſt the Infant with Application and 
lying of it out. *** 155 
Salk. 279 So if one lends Money to an Infant, who actually lays it out in Neceſſa- 
Pl. 9 8 ries, yet this ſhall not bind the Infant, nor ſubje et him to an Action; for it 
is upon the Lending that the Contract muſt ariſe, and after that Time there 
could be no Contract raiſed to bind the Infant, becauſe after that he might 
waſle the Money, and the Infant's applying it afterwards for Neceſſaries 
| Cro. Eliz. Will not by Matter ex poſt fade intitle the Plaintiff to an Action. 
920. And although an Infant ſhall be liable for his Neceſſaries, yet if he en. 
Moor 679. ters into an Obligation with a Penalty for Payment thereof, this ſhall 
pl. 929. not bind him; for the entering into a Penalty can be of no Advantage to 
Co. Lit. 172. the Infant. jo Wnt 
Rol. Abr. 
729. | | 8 1 
CaſesinLaw It is alſo ſaid, that an Infant cannot either by a Parol Contract or a 
andEꝗ. 145. Deed bind himſ: If, even for Neceſſaries, in a Sum certain ; and that ſhould 
+ See ante an Infant promiſe to give an unreaſonable Price for Neceſſaries, that would 
133. not bind him; and that therefore it may be ſaid, that the Contract of an 
Infant for Neceſſaries, quatenusa Contract, does not bind him any more than 
his Bond would; but only ſince an Infant muſt live as well as a Man, the 
Law gives a reaſonable Price to thoſe who furniſh him with Neceflanes. 
et 26 Vet it hath been (a) adjudged, and is admitted in ſeveral Ch other Books 
ST. that if an Infant contracts for Neceſſaries, and enters into a ſingle Bill for 


Ruſſel and ; ü ö 5 Bi 
22 Payment, that this ſhall bind him, and that an Action of Debt will lie on 
ed. Keb. ſuch Obligation. fe 5 | 

38:, 416, : ; 80 
423. 8. C c | 


(5) Co, Lit. 172. S. P and Diverſity taken between a ſingle Obligation and an Obligation with 
Penalty. Cro Fliz. 910. S. P and ſame Diverſity per Curiam. Rol. Abr. 729. 8. P. though 
thereby the Defendant is ouſted of his Wager of Law. . 


© ww 0» wo 


| Boarding-School, the Credit being given to ſuch Parent, Relation, Cc. the Maſter cannot have 
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80 an Infant may bind himſelf in an 4ſump/it for Payment of Neceſſa : 
ries, and an Action upon the Caſe lies againſt him upon the Promiſe for Rol. Abr. 
this, but in nature of an Action of Debt; and therefore where Debt lies, 729. 
an Action on the Caſe lies againſt him. : 0 


3 Bulſ. 188. Rol. Rep. 328. 


Alſo it ſeems clear, that if an Infant becomes indebted for Neceſſaries, Cro. Eliza. 
and the Party takes a Bond from the Infant, that this ſhall not drown the 9220. Bull. 
ſimple Contract, becauſe the Bond has no Force. N. do 182. 

But it is agreed, that an Iaſimul Computaſſet will not lie againſt an In- Co Lait. 172. 
fant, though it be for Neceſſaries; for he, not having Diſcretion, is not to LI 69. 
be liable to falſe Accounts. | | | oy 87. 

If an Infant comes to a Stranger, who inſtructs him in Learning, and a oy 
boards him, there is an implied Contra& in Law, that the Party ſhould n, 
be paid as much as his Board and Schooling are worth; but if the Infant 15 
at the Time of his going thither was under the Age of Diſeretion, or if he | 
were placed there upon a ſpecial Agreement with ſome of the Child's 
Friends, the Party that boards him has no Remedy againſt the Infant, but ; 
muſt reſort to them with whom he agreed for the Lafanr's Board, Se. 1 u hach er 


| late Years 
been ſeveral Times determined that where a Parent or Relation, Sc. places an Infant at a 
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any Remedy againſt the Infant. ——Neceſlariesfor an Infant's Wife, are Neceſſaries for him, but 
not if provided in order for the Marriage. Stra 168.—If Goods, not Neceſſaries, are delivered 
an Infant, who after full Age promiſes to pay, he is bound. Stra. 690. | 


2. Of judicial Ads, or Acts done by him in a Court of Record. 


As 10 judicial Acts, and Acts done by an Infant in a Court of Record, 
they regularly bind the Infant and his Repreſentatives, with the following 
Savings and Exceptions; as if an Infant hike a Fine, though the Judges 
ought not to admit the Acknowledgment of one under that Diſability, yet 
having once recorded his Agreement as the Judgment of the Court, it 
* ſhall for ever bind him and his Repreſentatives, unleſs he reverſes it by *Page 135 
Writ of Error, which muſt be brought by him during his Minority, that CHAN 5 
oor 70. 


the Court by lnſpection may determine his Age f. 1 


5 5 EC: 
2 Inſt, 483. 2 Bulſ. 320. 12 Co. 122. Yelv. 155. 3 Mod. 229. 12 Mod I97, 243- Lord 
Raym. 443 444. Atk. Rep. 146. pl. 86. Sel, Caf. Temp. King. 46. Wil. Rep. 737.—tSec 
ante 124. D. T6 - | . 


Soif an Infant levies a Fine, he is enabled by Law to declare the Uſes 2 Co. 58. a. 
thereof, and if he reverſeth not the Fine during his Nonage, the Decla- 10 Co. 42. 
ration of Uſes will ſtand good for ever; for though that be a Matter in Moor 22. 
Pais, and all ſuch Acts an Infant may avoid at any Time after his full Dalf. 47. 
Age, if he do not conſent; yet being made in purſuance of the Fine le- 2 
ried, which Fine mult ſtand good for ever, (unleſs reverſed in the Man- 2 1 Jones 
ner as has been mentioned, ) ſo will the Declaration of Uſes too. 390. Winch. 


103, 104. 


WM 
7.578 


If there be Tenant for Life, the Remainder to an Infant in Fee, and Leon. 116, 
they two join in a Fine, the Infant may bring a Writ of Error, and reverſe 317. 
the Fine as to himſelf, but it ſhall ſtand good as to the Tenant for Life, 2 Sid. 55. 
for the Diſability of the Infant ſhall not render the Contract of the Tenaut 2 Jones 1682. 
for Life, who was of full Ape, ineffectual, = 


16 
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Rol Abr. If an Infant brings a Writ of Error to reverſe a Fine for his Nonage, 
7386. and his Nonage, after Inſpection, is recorded by the Court, but before 
| the Fine reverſed he levies another Fine to another, this ſecond Fine ſhall 

+ hinder him from reverſing the firſt ; becauſe the ſecond having entire] 
barred him of any Right to the Land, muſt alſo deprive him of all Reme- 

dies which would reſtore him to the Land. 8 5 

Moor 24. If an Infant levies a Fine, and the Conuzee renders to him either for 
but guere. Life or in Tail, it is ſaid that he ſhall have no Writ of Error to avoid this 
Fine; becauſe the Reverſal of the Fine being only to reſtore him to the 
Land he parted with by the Fine, it would be fruitleſs to give hima Writ 
of Error, ſince he could not thereby be reſtored to the Land, which the 

Fine itſelf, which he would endeavour to reverſe, had before given him. 
Rol. Abr. As to Recoveries ſuffered by Infants, when theſe were improved into 
731, 74>. a common Way of Conveyance, it was thought reaſonable, that thoſe whom 

Co. Lit. 381. the Law had judged incapable to act for their own Intereſt ſhould not be 
b. 2 Rol. bound by the Judgment given in Recoveries, though it was the ſolemn 
A 393+ Act of the Court; for where the Defendant gives way to the Judgment, 
Coo. Ele. it is as much his voluntary Act and Conveyance, as if he had transferred 
471. Fob, the Land by Livery, or any other Act in Pais; and therefore, if an In- 
196, 197. fant ſuffers a Recovery, he may reverſe it as he may a Fine, by Writ of 
Cro.Car. Error, during his Minority : And this was formerly taken to be Law, as 
307- well where the Infant appeared by Guardian, as by his Attorney, or in 
8 Perſon: But now the Diſtinction turns upon this Point, that if an Infant 
1 ſuffers a Recovery in Perſon, it is erroneous, and he may reverſe it by 
Lev. 142. Writ of Error; but even in this Caſe, the Writ of Error muſt be brought 
2 Sand. 94, during his Minority, that his Infancy may be tried by the Inſpection of 
Vern. 461. the Court; for at his full Age it becomes obligatory and unavoidable ; 
2 Salk. 567. but in Caſes of Neceſſity the Court has admitted the Infant to appear by 

Guardian, and to ſuffer a Recovery, or come in as Vouchee ; but this too 
of I is ſeldom allowed by the Court, unleſs it be upon Emergencies, when it 
3Com, Dig. tends to the Improvement of the Infant's Affairs, or when Lands of equal 

163. Value have been ſettled on him, and when he has had the King's Privy 


| - Cruiſeon Seal for that Purpoſe; and theſe Recoveries have been allowed and ſup- 


Rec 148. ported by the Judges, and the Infant could not ſet them aſide or ſhake 
ay ger them; beſides, if ſuch Recoveries be to the Prejudice of the Infant, he 
ep. 159. has his Remedy for it againſt his Guardian, and may reimbuzſe himſelf 
out of his Pocket, to whom the Law had committed the Care of him. 
Co. Lit. 171. Partition by Writ de Partition facienda binds Infants, becauſe by Judg- 
8 ment in a Court of Juſtice, to which no Partiality can be imputed. 
If an Infant acknowledge a Recognizance or Statute, it is only void- | 
able; and the Infant, at his Peril, muſt avoid them by Audita Querela, as 
*Page 136 *he mult a Fine or Recovery by Writ of Error, during his Minority ; for 
| Moor, pl. ſuch Conveyances, or other Acts of Record, become obligatory and un- 
2 ie - avoidable, if they be not ſet aſide before the Infant comes of Age; the 
673, Reaſon is becauſe theſe Contracts being entered into under the Inſpection 
Co. Lit. 380. of the Judge, who is ſuppoſed to do right, the Infant cannot againſt them 
Kelw. 10. aver his Diſability, but muſt reverſe them by a Judgment of a ſuperior 
Reg. 149 Court, which by Inſpection hath the ſame Means to determine whether 
1000. 43˙. the inferior Juriſdiction has done right, that firſt received the Contract. 
Ing. If an Infant bargain and ſell his Land by Deed indented and inrolled, 
873. yet he may plead Nonage ; for notwithſtanding the Statute 27 H. 8. cap. 
16. makes the Inrolment in a Court of Record neceſſary to complete the 
Conveyance, yet the Bargainee claims by the Deed as at Common Law, 
which was, and therefore ſtill is defeaſible by Nonage. | 


3. Of 


5 Of his AQ in Pais, where void or only voidable. 7 


e regularly allowed to reſcind and break through all Contracts 39 E 3. 20. 

8 — * eee except only for W as and Neceſſaries, N | 
be they never ſo much to their Advantage; and the Reaſon hereof is, the AST: 729. 
Indulgence the Law has thought fit to give Infants, who are luppoſed to 3 707: 
want judgment and Diſcretion. in their Contracts and Jranſactions with 
others, and the Care it takes of them in 2 their being impoſed 
upon or over- reached by Perſons of more Years and Experience. 

And for the better Security and Protection of Infants herein, the I. aw 
has made ſome of their Contracts abſolutely void, i. e. all ſuch, in which 


cro. Car. 
$02, | 
Jones 405. 


| there is no apparent Benefit, or Semblance of Benefit to the Infant; but as 3 Mod 301, 


to thoſe from which the Infant may receive Benefit, aod which were en 3:0. 

tered into with more Solemnity, they are only voidable ; that is, the Law 3 Atk. 695. 
allows them when they come of Age, and are capable of conſidering Vos 298. 
over again what they have done, either to ratify and affirm ſuch Contracts, 1 Rep. 


or to break through and avoid them, 1 ferm 


. 3 „„ Rep. 441... 
Hence it hath been agreed, that an Infant may purchaſe, becauſe it is S 


intended for his Beneſit, and that at his full Age he may either agree or 2 Vent. 207 


diſagree to the ſame. 5 | : | : | 
| Alſo the Feoffment of an Infant is not void, but only voidable, not only s Lit. 
becauſe he is allowed to contraci for his Benefit, but becauſe that there 3 Dyer 


ought to be ſore Act of Notoriety to reſtore the Poſſeſſion to him, equal 2 : _ 
to that which transferred it from him, : 4 Co. 135. 
| 2 8 Co. 42. 


Therefore if an Infant make a Feoffment and Livery in Perſon, he Bro Tit. 
ſhall have no Aſſiſe, Ac. but maſt avoid it by Ca Eutry; for it is to be Diſcifn, 63. 
preſumed in favour of ſuch Solemnity, that the Aſſembly of the Pais then % Nr 
preſent would have prevented it, if they had perceived his Nonage, an: Rat 
therefore the Feoffment ſhall continue till defeated (6) by Entry, Which is hy — 
an Act of equal Natoriety 7. 3 during his 
| Ny | Minority, 
but muſt not have the Writ dum fuit infra Ælatem till his full Age. F. N. B. 192. Co. Lit. 
380. Show. Parl. Caſes 153. Co. Lit. 247. a. f // But if an Infant exchanges with ano- 
ther, if the other enters, the Infant may have an Aſſiſe. 18 E. 4. 2. Rol. Abr. 730.— 
lf an Infant makes a Feoffment, or conveys, by Leaſe and Releaſe, and re-enters within Age, 
ſtill the Feoffment or Conveyance is only voidable, and he may elect to confim it, when of 
full Age; therefore a Stranger cannot avail himſelf of the lofant's Entry, for be cannot elect 
for him, 3 Bur. 1794. 


+ See infra 144. n. 


But if the Infant had made a Letter of Attorney to deliver Seiſin, he 2 Rol. Abr. 


might have an Aſſiſe, c. becauſe the Letter of Attorney, like all other 2 5 
Als of Agreements made by an Infant to his (e) Prejudice, mult be void; + 27s 


ind therefore whoever claims under it, or by Virtue of its Authority, muſt eee 
be (4) a Wrong-doer. EO. | toan Infant, 
with a Let- 


cr of Attorney by him to accept Livery, is ſaid to be only voidable, becauſe for the Infant's 
Benefit. Rol. Abr. 730. (4) That the Attorney whe executes it is a Diſſeiſor. Rol. Rep. 242. 


o if an Infant enfeoffs his Guardian, this is void, for the apparent * Page 137 


Prejudice j | 7 5 35 Aſſ. 8. 
} it muſt be to the Infant. | 1885 
5 5 . 5 | 728. 
If an Infant make a Leaſe for Years, reſerving Rent, it ſeems agreed, Vid, Head 
that ſuch a Leaſe is only yoidable by the Infant. of Leaſes 
; and Ter ms 
Tears. 


But 
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Moor 105, But if he make a Leaſe for Years, without Reſervation of any Rent 1, 
Pl. 248. it ſeems by the Opinion of the greater Number of the Books, that from the 
| e (i 216. apparent Prejudice and Hurt it muſt be to the Infant, that ſuch Leaſe is 
| 1 gg abſolutely void: But this Point does not appear to have been ever judicially 
306, a determined; and indeed the Reaſons againſt it ſeem very cogent, and that 
Jones 157. it would be a greater Indulgence to the Infant, and more for his Service, 
4 Leon. 4. to allow him when he comes of Age, and is capable of conſidering over 
'Brownl. again what he has done, either to ratify and affirm all his Contracts, or to 
120. Hut- break through and avoid them; and that this Power ſhould be extended to 
e de all Leaſes and Contracts made by Infants during their Minority, as well to 
4 5 thoſe which are for their Benefit and Advantage, as to thoſe which appa 
6. Mod rently tend to, their Hurt and Prejudice; for if it were to be confined only 
263. 3 Mod. to the laſt, it would exclude them from being Judges of either, ſince no 
310. FA Man can be ſuppoſed to know what is to his Diſadvantage, but as he is 
Leaſe on allowed to compare it with ſuch Things as are for his Advantage and Good; 
which no and therefore the Power of judging in general muſt be left to him; and, as 
e ee a Conſequence thereof, it ſhould ſeem that he may, when he comes of 
«bſolutely Age, either affirm or avoid all Leaſes or Contracts made by him during his 

void. An Minority, according as he judges them to be beneficial or hurtful to him, 

Infant may without any intervening Judgment of Law to condemn ſome only, and 

make a leave others to the infant's Diſcretion, when he comes of Age; and the 

Leaſe,with- giving of Infants ſuch Power in general over all their Contracts, will ſuff- 

A pomp tn ciently ſecure them againſt the Danger of being impoſed on, or over- 
| ker 1794. [cached by others; for when the Power is general, and all Perſons who 
—TheLef- deal with Infants know they are to be at their Mercy, when they come of 
ſee cannet, Age, whether they will think fit to ſtand to their Bargain, or not, this will 
in any In- take off from the Temptation of impoſing upon them; or if any ſhould be 
ſtance, ſo hardy as to do it, yet ſince the Infant is at Liberty, when he comes of 
ee Age, to reſcue himſelf by avoiding ſuch injurious Contract, there ſeems 

Account of no poſſible Miſchief in the mean Time to ſuffer ſuch Contract to hang in 

the Leſſor's Zquilibrio, and defer pronouncing any Sentence upon it, ſince that, as hath 

Infancy, \ been ſaid, would curtail the Infant's Power, and take off from his Freedom 

therefore it of judging at all; beſides that, the very Keaſon of giving to Infants ſuch 

is not void. Power, was to ſecure them againſt the Impoſition of others, which a Leaſe 

Jbid. for Years, reſerving the full Rent, cannot be ſuppoſed to be; and therefore 

if they were only to uſe it in ſuch Cafes, it would be uſeleſs ; and if they 

were denied it in the other, where no Rent at all is reſerved, (as they mult 

be, if the Law prejudges for them) it would be no power at all in them, or 

at moſt but an empty and idle one; therefore it ſeems by the ſtronger 

Reaſons, if an Infant make'a Leaſe for Years, without Reſervation of any 

Rent, though this is apparently to his Hurt and Prejudice whilſt he conti- 

nues a Minor, yet ſince when he comes of Age he may either by Aſie 

or Treſpaſs recover the Poſſeſſion and meſne Profits, and ſo make himſelf 

whole ab initio, the Leaſe is good in the mean Time, and the rather, be- 
cauſe moſt of the Books agree, that if a Rent were reſerved on ſuch Leaſe, - 

it would then be only voidable ; whereas ſuch Rent may be ſo ſmall in 

proportion to the Value of the Land, that there may be more Reaſon to 

adjudge it abſolutely void, that if none at all were reverſed ; becauſe in 

the one Caſe the Impoſition is apparent, but in the other it may be ſo mil- 

repreſented and coloured over as to deceive the Infant, even when he 

comes of Age, into ſome unwary Act of Ratification of it; beſides that, 

the Infant when he comes of Age may, if he think fit, make ſuch Leaſe 

| for Years without reſerving any Rent: And why then may he not conſent 

*Page138 to, and ratify ſuch Leaſe, though made before, which (if the Law per- 
mitted him) ho might do by accepting of Fealty, which is incident 10 
every ſuch Leaſe. 1 


4A 


- 
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upon which the Ejectment was brought, to be Rey void, and ſo no 
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As to the Books before cited, that a Leaſe for Years by an Infant with- Moor rog. 
out any Reſervation of Rent ſhould be abſolutely void, they are only obiter 2 Leon, 216, 
Opinions; and there is but one Caſe where it is expreſsſy ſo held, and 28. 
there only by two Judges ; for Gaudy was of another Opinion, and the 
Jadgment there given was upon the Right and Merits of the Caſe, not 
upon the Point of the Leaſe ; though the two Judges, to enforce the Judg- 
ment for the Defendant, would have the Infant's Leaſe to the Plaintifh, 


Title at all againſt the Defendant who was in Poſſeſſion; beſides the 
Leaſe there was by Parol, not by Deed, which may make a conſiderable 
Difference. | | 

Another Caſe, produced to inforce the Reaſon of ſuch Leaſes being ab- Cro Car. 
ſolutely void, is, that a Surrender by an Infant to him in Reverſion hath 502. Jones 
been adjudged to be abſolutely void, whether it were a Surrender in Law 2 : 
by taking of a new Leaſe, or an expreſs Surrender, and that no Agreement Z and 
by him at full Age ſhould make it good, ſo as to eſtabliſh the ſecond. Grgory 
Leaſe ; and the Reaſon there given was, becaule there being no Increaſe An Infant 
of his Term, or Decreaſe of the Rent, the Surrender was abſolutely void may ſurten- 
at brſt ; but there ſeems a much better Reaſon for the judgment given der Leaſes 
in that Caſe ; for the firſt Leaſe was made 1 E. 6. by a Dean and Chap- ©: 1 yu 
ier for fifty Years, and this Leaſe being afterwards aſſigned to Infants, e 
they, 29 Elix. took a new Leaſe of the ſame Lands from the then Dean new the 
and Chapter for the ſame Term, and under the ſame Rent and Covenants ſame by 
28 were in the firſt ; but this ſecond Leaſe not being warranted by 13 Elia Stat. 29 
cap. 10. the ſucceeding Dean and Chapter would have avoided it, and ſo Geo. 2. . 
ſtripped the Infants of any Intereſt at all in the Lands; to prevent which 3“ 
Miſchief, and help the Infants, the Court gave Judgment againſt the Sur- 
render, that it was abſolutely void ab initio, and ſo the ſecond Leaſe never 
good; and this was but a juſt Conſtruction as this Caſe was; for if the 
Court had adjudged the Surrender to have been only voidable, then the 
lofants Agreement to the ſecond Leaſe when they came of Age, would 
have made the Surrender of the firſt abſolute, and then their Title ſtand- 
ing only upon the ſecond Leaſe, and that not warranted by 13 Elis. cap. 
16, they would have been defeated of both, which would have been a very 
ſerere Conſtruction in a Caſe of this Nature, where the Operation of the 
Law in working the Surrender of the firſt Leaſe might be eaſily ſuppoſed 
ot to be thought of or underſtood by them f. + An lafine 


cannot 

execute a Power over a real Eſtate. 3 Atkyns 695. 1 Vezey 298,—All Gifts, Grants, or 
Deeds, which do not take effect by Delivery of his Hand are void. 3 Bur. 794. A Sur- 
render by Deed is not abſolutely void; Infant ſurrenders an unprofitable Leaſe, Leſſor accepts, 
the Premiſes are burnt, he cannot ſay the Surrender is void. The other Party to a Need can in 
no Caſe object on Account of Infancy. 7bid —If there ſhould be a new Caſe, where it would 
be more beneficial to have it void, (as if he might otherwiſe be ſubje& to Forſeiture, Damages, 
or Breach of Truſt) the Reaſon of the Privilege would warrant an Exception to this general 
Rule. Thid.— All Gifts, Grants, or Deeds, by Matter in Deed, or in Writing, which do take 
effect by Delivery of his Hand, are voidable by himſelf, his Heirs, or thoſe who have his Eſtate. 
3 bur. 1794. The true Ground why an Infant's Deed is only voidable, is the Solemnity of 
the Delivery, Semb. Tbid But if otherwiſe, if an Infant receives Mortgage Money and 
onveys, it is ſuch Semblance of Benefit as makes Conveyance only voidable. {bid He may 
convey as Mortgagee, by Direction of Chancery, under the Stat. 7 Ann. c. 19. 


Another Caſe produced is of a Surrender by a Perſon Non compos, Ic. Show. Parl. 
who being Tenant for Life, with Remainder to his fitſt and other Sons, did _ . Fa 35 
belore the Birth of any Son ſurrender to him in the Remainder, with intent ee e 
to deſtroy the contingent Remainders to his Sons; but it was adjudged, pl 2. "> lag 
that the Surrender was abſolutely void ab initi9, and by conſequence the Raym 313. 
contingent Remainders not hurt thereby; and there it was ſaid, that the Show. 296. 
Grants of Infants and of Perſons Non compos were parallel both in Law and Comyn 45. 
Reaſon ; and the preceding Caſe was cited as an Authority in Point, that a Pl. 115 4 

| ' Surrender 2 4. 


174. 


E 
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3 Salk. zo Surrender by an Infant was ipſo fucto void, and ſo of a Perſon New compe, 
PL. 10. 576. Sc. but the Caſe of an Infant has already received an Anſwer ; and this 
EF. ol the Non compos may be eafily anſwered too; for if the Surrender 
2 ; 1 5 ſhould have been allowed, it would have been not only prejudicial to him- 
Comb. 439. ſelf, but likewiſe to all his Sons after born, who were Strangers or third 
8. C. Thom- Perſons ; and there could no Uſe be made of the Surrender but to do 
fon verſus them Miſchief, which the Acts of a Madman ought not to be allowed to 
Leach. do, when by a reaſonable Conſtruction it is in the Power of the Court to 
help them. as in that Caſe they did, by adjudgiog the Surrendet to be ab- 
folutely void, rather than voidable: So that notwithſtanding the Caſes 
| above cited, it does not ſeem clear that the Leaſe of an Infant, without 
*Page 139 Reſervation of any Rent, is * abſolutely void, but rather voidable, ſince 
1 their Power of, avoiding it when they come of Age, ſufficiently guards 
| them againſt the Unreaſonabſeneſs or Practice of others, which was only 
! Miſchief the introducing this Law in favour of Infants de ſigned at firſt to 
obviate and prevent. bi | 1 
Trin. 6 An- Alſo it hath been held, chat if an Infant grant a Rent - charge out of his 
ne in B. R. Land, this is not abſolutely void, but only voidable by him when he comes 
Hudſon ver · of Age; for if the Grantee ſhould then diſtrain for the Rent, though the 
fus Toncs. other may bring an Action of Treſpaſs, yet he cannot plead Non conceft; 
_ 5 for the Deed is only voidable (a) by ſhewing of his Infancy, and not void 
10 15 Fall per becauſe it was delivered with his own Hands. =, TE 
Cur. that if | | 
an Infant grants a Rent-charge out of his Lands, it is not voidable, but % facto void; and 
that if the ( rantee diſtrain for the Rent, the Infant may have an Action of Treſpaſs againſt 
him. (a) That to a Leaſe for Years made by an Infant, he can in no Caſe plead Non «ff faftum, 
but muſt avoid it by pleading the ſpecial Matter of his Infancy 5 Co. 115. 2 Inſt. 483. Cre. 
Eliz. 127. Moor, pl. 132. Poph. 178. . 


Cro. Eliz. Copyhold was granted to one for Life, Remainder to an Infant in Fee; 
90. Knight they both join in a Surrender to one, who was admitted ; then the le. 
Wend * nant for Life dies, and after the Infant dies, and his Heir enters; and it 
£506 Sea was adjudged that he might well enter, without being put to the Writ of 
Car. 103. Dum ſuit infra Ætatem; for ſuch Surrender was but a Conveyance by Mat- 
1 Term ter in Pais, which cannot bind an Infant, but that he or his Heirs may 


Ray. 303, enter, or bring Treſpaſs before Admittance. | 
<4 | 


Liz. f. 258. If there be two Coparceners, and one of them an Infant, and they make 
Co. Lit. an unequal Partition, this ſhall not bind the Minor; for though Partition, 
111.  Ifequal, will bind an Infant, becaufe compellable to make Partition; and 
Whatever one is compellable to may-be done by the ſame Perſon voluntar:- 
ly ; yet when the Partition is unequal, and the leſſer Part allotted to the 
Minor, this ſhall not bind her; for then the Security the Law has 2 
vided for Infants, to prevent their being over reached, would be uſeleſs. 
Co. Lit. 171. But yet ſuch unequal Partition is not abſolutely void, but the Infant bas 
Election either to Am at full Age, by taking the Profits of the unequi! 
Part allotted to her, or to avoid it, either during her Minority, or at ful 
Age, by entry into the other Part with. her Siſter. 2% 
111 3 If an lofant ſubmit to Arbitration, he may execute or avoid it at h 
10 H. 6. 14. Election, as he may all other his Contracts. | 
March 111, 77% | | 
141. Rol. Abr. 730. Jones 164. Lev. 17. 


— 


a £ 12. Alſo as to the Acts of Infants being void or voidable, there is a Diver 


19. ſity between an 1 ca Delivery + of the Thing contracted for, and a bare 
Rol. Abr. Agreement to deliver it only, that the 6rlt is voidable, but the laſt abſo- 
730. lutely void; as if an Infant deliver a Horſe or a Sum of Money with 


: _ Rep. his own Hands, this is only voidable, and to be recovered back in an Ac 
Rk 18. tion of Account. 8 


7 See infre | 
138. n. 1 | . | Pat 


ment accordingly for the 


INFANCY ano AGE. : 
Bur if an Infant agrees to give a Horſe, and does not deliver-the Perk. f. 12, 
Horſe with his Hand, and the Donee takes the Horſe by Force of the 19. 
merely void. 7 3+; „ 5 
In Treſpaſs quare Vi Armis Inſultum fecit, & totum Crinem Capitis Rich. 26 
575 Aung abſaindit, the Defendant as to all the I reſpaſs preter tonſuram Car. 2 Au 
rinis pleads Not guilty, and as to that, pleads that the Plaintiff was of Secrbogham 


Gift, the Infant ſhall have an Aion of Treſpaſs, for the Grant was Nied. 137. 


the Age of ſixteen Years, and for a oertain Sum of Money licentiawit the per Guurdia- 


Defendant duos uncias Crinis difla Anne detondere & abſeindere ; and d ver ſus 
upon the Demurrer to this Plea the Court held, that the Contract was 18 ee 
abſolutely void, and Ne e * Tonſure unlawful, and gave Judg- 5 & IPs 
Plaintiff. | 

* And as an Infant is not bound by his Contract to deliver a Thing; *Page 140 
ſo if one deliver Goods to an lafant upon a Contract, Ic. knowing him sid. 129. 
to be an Infant, he ſhall not be chargeable in Trover and Converſion, or Lev. 169. 
any other Action far them; for the Infant is not capable of any Contract, Keb. 905, 
but for Neceſſaries; therefore ſuch Delivery is a Gift to the Infant + But 913. 
if an Infant without any Contract wilfully takes away the Goods of ano- 
ther, 'Trover lies againſt him; alſo it is ſaid, that if be take the Goods 
under Pretence that he is of full Age, Trover lies, becauſe it is a wilful 
and fraudulent Treſpaſs. 8 | 5 

Alſo it ſeems that if an Infant, being above the Age of Diſcretion, be u Vern, 
gailty of any Fraud in affirming bimſelf to be of full Age, or if by Com- 13a. 
bination with his Guardian, Sc. he make any Contract or Agreement 2 Vern. 
with an Intent afterwards to elude it, by reaſon of his Privilege of Infancy, 25. 
that a Court of Equity will decree it good againſt him according te the 
Circumttances' of the Fraud; but in what Caſes in particular a Court of 
Equity will thus exert itſelf, is not eaſy to determine. N 
Alſo notwithſtanding the Diſability of an Infant to comrad, by the por the 
7 Ann. cap. 19. it is enacted, . That it ſhall and may be lawful for any Manner in 
« Perſon under the Age of twenty-one Years by the Direction of the which In- 
High Court of Chancery, or the Court of Exchequer, fignified by an fant Truſ- 
Order made upon hearing all Parties concerned, on the Perition ofthe s weed 
« Perſon or Perſons for whom ſuch Infant or Infants ſhall be ſeized or Une! 


* poſſeſſed in Truſt, or of the Mortgagor or Mortgagors, or Guardian or a. — 


„Guardians of ſuch Infant or Infants, or Perſon or Perſons intitled to them purſu- 


the Monies ſecured by or upon any Lands, Tenements or Heredita ant to this 
* ments, whereof any Infant or Infants are or ſhall be ſeiſed or poſſeſſed AR, ud, 
« by way of Mortgage, or of the Perſon or Perſons intitled to the Re- N 

* demption thereof, to convey and aſſ ne any ſuch Lands, I enements or Ho 4 
* Herediraments, in ſuch Manner as the ſaid Court of Chancery, or the bind them- 
Court of Exchequer, ſhall by ſuch Order fo to be obtained dire, to ſelves by a 
* ary Other Perſon or Perſons ; and ſuch Conveyance, or Affurance, fo to Contra@ to 


be had and made as aforeſaid, ſhall be as good and effectual in Law to ſerve in the 


all Intents and Purpoſes whatſoever, as if the ſaid Infants or Infant were, I Hantatiams, 


u the Time of making ſuch Conveyance or Aſſurance, of the full Age fe 4 Geo. 
* of twenty-one Years; any Law, Ce.“ mn ages 
| _ 2dmittedts 

a C opyhold, 


and how compellable to pay their Fines, ſee 9 Geo, 1. c. 29. 


J it is further enacted, by the ſaid Statute, © That all and every ſuck 
: lnſant and Infants, being only Truſtee or Truſtecs, Mortgagee or Mort- 
„ dagees as aforeſaid, ſhall and may be compellable, by ſuch Order ſo as 
: aforeſaid to be obtained, to make ſuch Conveyance or Canveyances, 
l Afſurance or Aſſurances as aforeſaid, in like Manner e e e or 
4 Mortgagees of full Age are compellable to convey. ot aflign. their 

rult-Ellates or Mortgage... 0 [if 


PO * 


= — — c 
CIS Crs — ( 
ER RF ˙ AA 
— 85 1 e a, hy 
q Al De EE k 48. n 
o 


r PPS TI rag Yr nr yg j —%＋— 
. — 
2 __ — 
$5 "cf: , . 


— 
* 


2 . 
- £0 


— ß — — — — — — — — — 
* . — horn —— — — — — 
— : 8 SM: - 2 - * 
21 . —— 
* © * 


— — — — —— 
— 8 


Illf an Infant covenants to levy a Fine, at ſuch a Time, to ſuch Uſes , 
before he comes of Age, levies the Fine, and by another Deed, made at 
full Age, declares it to other Uſes ; the laſt Deed ſhall lead the Uſes, 
Stra. 94.——A Mother as Guardian for Six Infants grants a Building. 
| Leaſe for Forty-one Years, the eldeſt Son aged Nineteen joins, Covenants 
© for quiet Enjoyment, and that the Others when of Age ſhall confirm ; they 
all attain I Wenty- one, and accept the Rent for Ten Years after; Equity 
will eſtabliſh the Leaſe. 1 Atkyns 489. By 29 Geo. 2. cap.. 31. Infants, 
 Lunaticks, and Feme Coverts may apply by Petition to the Chancery, &. 
and by Leave Surrender Leafes by Deed in order to Renewal. 4 
Mortgages to B. who dies, leaving C. his Son and Heir at Law, aa In. 
fant, and D. his Widow, Joint-Executors. A. borrows more Money of 
C. and with Part pays off C. and D. who by Leaſe and Releaſe convey to 
E. this Conveyance binds C. tho” an Infant, 3 Burr. 1794 ——The 
Acts of an Infant, which do not touch his Intereſt, but take effect from an 
Authority with which he is truſted, are binding. bid. —— The Infant: 
Privilege ſhall never be turned to a Weapon of Fraud or lnjuftice. /b;g, 
All Contracts for the Purchaſe of Annuities with any Perſon under 
twenty-one Years of Age are declared to be void, and the Perſons who 
ſhall procure or ſolicit the Grant of ao Annuity, Ec. from any Minor, 
made liable to Puniſhment by Fine and Impriſonment 17 Geo. 3. c. 26. 1.6. 


4. Where voidable, as to the Infant, ſhall yet bind others. 


Show. 171. lt is laid down as a general Rule, that Infancy is a Perſonal Privilege, 

3 Mod. of which no one can take Adyantage but the Infant himſelf, and that 

248. therefore, though the Contract of the Infant be voidable, that yet it ſhall 

bind the Perſon of full Age; for being an Indulgence which the Lav 

allows Infants, to protect and ſecure them from the Fraud and Impoſition 

of others, it can only be intended for their Benefit, and is not to be ex- 

- tended to Perſons of the Years of Diſcretion, who are preſumed to act with 

ſufficient Caution and Security; and were it otherwiſe, this Privilege, in- 

ftead of being an Advantage to the Infant, might in many Caſes turn 
greatly to his Detriment. 7 | WET | | 

page 141 # Therefore it bath been adjudged, that if an Infant let a Houſe to) 

1 8 S. reſerving Rent, and the Rent is in Arrear, that the Infant may diſtrain 

M Ha 5 for the Rent, or bring an Action of Debt; though it was objected, that 18 
Sir i. the Inſtitution the Contract was not reciprocal. IE, 

| Jones I57, abs 0 4 1 | 

405. Cro. Car. 502. Co. Lit. 308. Godb. 364 Noy 92, 130. 4 Leon. 4. 9 Mod. 103. 

10 Mod. 26, 67, 85, 139. 12 Mod. 197, 243. Fitzgib. 175, 276, 278, 280 Will. by: 558. 

I. 162, 718, 734. pl. 211, 737. 2 Will. Rep. 244, 298, 519, (645). 3 Will. Rep 208. 14. 

Raym. 443, 344. Atk. Rep. 146. pl. 86, Sel. Caf. Temp. King. 46. | 


Sid. 446. 8o where an Infant brought an Action on the Caſe by her Guardia, 
2Keb. 623. and ſer forth that ſhe gave the Defendant 10/. and put herſelf to be her 
8. C. Farm- Servant for ſeven Years, and that in conſideration thereof, the Defendant 
Wathine promiſed to find her with all Neceſſaries, ſave only Apparel, and likeuiſe 
promiſed to teach her to ſing and to dance; and that the Defendant within 
7 the Time turned her out of her Houſe, and did not teach her to ling aud 
dance; whereupon there was Judgment by Default, and a Writ of lo- 


guiry> of Damages ; and it was moved to ſtay the filing of the Writ of 


Inquiry becauſe here was no Conſideration, the Agreement not being re- 
ciprocal ; But the Court held, that though the Contract might be void ® 
to the Infant, yet it bound her Miſtreſs, who was of full Age; aud 
therefore ordered the Writ of Inquiry to be filed. | 
Vent. 51, 80 where an Infant brought an Afump/it by his Guardian, and declared, 
Mod. 25. that whereas the Defendant entered into his Cloſe, and cuthisGrafs, thatin 


GS e 


Keb. 387. conſideration he would permit him to make it Hay, and carry it away) he 


INFANCY n AGE. 


promiſed to give him fix Pounds for it: Upon this Declaration the De- S. C. Smith 
fendant demurred, ſuppoſing it to be no Conſideration; for the Infant was verl. 1 0 
not bound by his Permiſſion, but might ſue him notwithſtanding; but the 3 
Court gave Judgment for the Plaintiff. 1 5 | rains 

80 a Promiſe to pay the Plaintiff, an Infant, the Value of ſuch Land, in , .. 
conſideration the Plaintiff. would ſuffer the Defendant to enjoy the ſaid Baie, = 
Land after tha Death of A. to the Time of his full Age, the Plaintiff had Mauningtos 
Judgment, though he was not bound by the Contract. 3 8 

So on a Promiſe to an Infant to do ſuch an Act, in conſideration that Sid. 41. 
the Infant promiſed to pay ſuch a Sum, in Aſumpſit by the Infant, he had Keb. ». 
Judgment, though the Money was not paid; for the Court held, that the S-C. Ferre 
infant's Promiſe was only voidable at his own Election, and not at the ter's Caſe. 
Election of him to whom it was made. 35 YE 
80 if a Man of full Age and a Female of fifteen promiſe to intermarry, Trin.5Geo. 
and after Requeſt by her, he marries another Woman, an Action on the 3 _ 
Caſe lies againſt him for the Violation of the Contract; for though object- "as "A 
ed that this was Nudum Pactum, and not reciprocal, as the Man could not 3 8 
compel her, being an Infant, to perform her Promiſe, yet being voidable 937. | 
as to herſelf only, as ſhe finds it for her Benefit, it ſhall bind him, being of Barnard. 
full Age. 1 | | K. B. 290. 

| Fitzgib. 175. 


If an Infant loſe Money at Play, which the Winner takes, ſuch Taking. 
is a Converſion, and Trover and Converſion lies for the Infant for the 8 
Sum ſo received; but if the Infant had won, he might have retained the 


W. 
Money, and no Action would have laid againſt him for it, 6 knew 


| | | 1 ſo held by 
Holt C. J. Hil. 3 Annæ, in B. R. in the Caſe of Barker and Medlicet ; but the Action there 
brought was an Jndebitatus Aſſumpſit, and for that Cauſe the Plaintiff was nonſuited, becauſe 
the Foundation of the Action was a Tort, and the Action brought founded in Contract. 


= Jp At what Time voidable Acts are to be avoided. . 


Here we muſt obſerve a Diverſity between Matters of Record done or Co. Lit 380. 
ſuffered by an Infant, and Matters in Fait; that he may avoid Matters in 2 Inſt. 483. 
Tait, either within Age, or at full Ages but Matters of Record, as Gedb. 149. 
Statutes Merchant and of the Staple, Recognizances acknowledged by 22 og 
him, or a Fine levied by him, Recovery againſt him by Default in a real 12 Co. _ 
Action, (ſaving in Dower,) muſt be avoided, wiz. the Statute, &c. by 3Mod. a 29. 
Audita Querela, and the Fine and Recovery during his Minority; va Mod. 
" for being judicial Acts taken by a Court or Judge, the Nonage of the 197, 243. 
Party to avoid the ſame ſhall be tried by Inſpection, and not by the *Page 142 
Country. | | | W Wil. Rep. 

: 737. Ld. 
e 0 Rs. VVV Ray. 344, 
And as an Infant cannot avoid a Recognizance, Ec. but during bis Mi- 2 Ns 


Nuerela for Error, the Infant, after his full Age, ſhall have no new Au- pl. 9. 
dita Querela to vacate the Recognizance, though it once appeared to the mai 75» 


2dly, When the Judgment of the Audita Querela is reverſed by a Writ 25% 

a. * # 4 « y a rut F 

«f Error it 13 entirely fer aſide, and in all Reſpects uſeleſs as if it had Ps 
| | | | never 05. 
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never been given, and conſequently can obtain no Credit, ſhould the 
Conuſor produce the Record. 3d/y, When the Conuſor is of full Age, 
there will be no Avermeat admitted againſt the Recognizance, Ic. which 
is an Act of Record; and it is preſumed by the Record that the Conuſor 
was of full Age, ſince the Judge, or other Officer that took the Recog. 
nizance, c ſuffered them to enter into then. | 
2 Inſt. 673. But if an Infant bargain and ſell Lands by Deed indented: and inrolled, 
| he may avoid it at any Time. e Aer £2992 . 
sid. 217. Alſo it is ſaid, that if an Infant appears by. Attorney, and ſuffers a Re. 
Lev. 144. covery, it may for this Error be reverſed after the Infant comes of Age, 
$Mod. 209. becauſe it ſhall be tried by the Country whether the Warrant of Auorney 
as made when under Age or not. | er 3 71 


„ 6. By whom to be avoided. 


8 Co. az. b n ſeems agreed as a eneral Rule, that none but the Infant himſelf, of 
7 orgs his Repreſentatives Privies in Blood, can avoid (a) a Conveyance madeby 
Rol. Rep. the In nt during his Nonage. Pe i Ting 


121 | 
75 This muſt be underſtood ſuch a Conveyance as is, in its own Nature, voidable by the la- 
fant, c. ſuch as a Feoffment, Cc. and not abſolutely void, as a Surrender, Grant, Releaſe, 
which being void ab initio, are ſo to all Men, and of which all Perſons may take Advantage. 
Carth 436. 3 Mod. 301, Oc. | | | EO 
8 Co. 42.b. As if an Infant ſeized in Fee make a Feoffment, and dies, his Heir 
Ca 4% 0 if ſeiſed in Tail Male, and he makes a Feoffment, and (Z) dies, bi 

{b) Ss Son being Heir general aod ſpecial ma enter. 
though at- 8 | | 
tainted of Felony. 8 Co, 43. a-——But by Co. Lit, 337. a. it is otherwiſe in ſuch Caſe, be. 
cauſe his Entry is not lawful in reſpe& of his Eftate only, but of his Blood alſo, which is corrupted 


& co 43. And if he hath no Sons, bur only Daughters, his brother, being his 
| ſpecial Heir per Formam Doni made to his Father, may avoid the Feof- 

SO ach ment, becaule he is Privy in Blood, and has the Land only by Deſcent. 
(c) But if ber Privies in Eſtate cannot avoid (es Conveyance made by an Infant. 
Tenant in | ; U 
Tail within Age comes in as a Vovchee by Attorney in a Common Recovery, he in Remain- 
der may aſſign this for Error; for he is Party in Intereſt to the Recovery; and where a Man's 


„ 


Intereſt is bound by Another's Act, it is but reaſonable he ſhould be allowed to free himſelf ab 
from the Miſchief of it, by taking Advantage of any Error in it. But for this wide Rol. Abt. the 
255- Bridg. 75. Rol. Rep. 301. Cro. Eliz. 739. Palm. 123. Allen 75. hers 1 


„ © without Iſſue, the Donor ſhall not enter, becauſe: he was privy only in. Lof 
8-Co. 43. Eſtate, and no Right accrued to him by the Death of the N this 
But in Palm. f | 

254. this . 5 my 

Caſe is cited and denied by Houghton Juſtice to be Law, who faid, the Feoffment by an [nfatt 
could not put him to his Formedon' by a Diſcontinuance, and then if he could not enter, he would 

be without Remedy. | X x 35 5 


Tage 143 As if Tenant in Tail, being within Age, makes a Feoffment, and dies De 


8 Co. 43. a. So if there be two Joint tenants within Age, and one of them makes 2 
Co. Lit. Feoffment in Fee of his. Mojiety, and dies, the Survivor cannot enter; 
337- 8. P. by the Feoffment the Jointure was ſevered, ſo long as the Feoffment cor- 
tinued in Force, and therefore the Heir of the Feoffor may have 2 Dun 
9 fuit infra Ætatem, or enter into the Moiety. 5 
$ Co. 43. ., But if boch bad joined in the Feoffment, and one had died, the Rn 
eee other, and be ſhould have bad the Land from the 


emain- 
Man': 
himſdi 
pl; Abt. 


nd die 
poly in. 


* 


in [nfatt 
ze would 


we Ripht 
dhe fil 


If 


INFANCY AUD AGE. 
la Man within Age, ſeiſed in Right of his Wife, makes a Feoffitent, Co. 43. b. 


and dies, his Heir cannot enter, . becauſe no Right deſcends to him; but Lit. I. 633. 


inaſmuch-as the Baron, if he had lived, might have entered in the Right 

of his Wife anlys and not in reſpect of any Right which he himſelf had, 

the Wife (even before the 32 H. 8. cap. 28.) might in ſuch Caſe have en- 

tered in her own Right. | +; = Ow, {rr 
But if the Feme, being only Tenant in Tail, and the Baron within Age, 8 Co. 43. b. 
had made a Gift in Tail to another, by which the Baron gained a new Re- Co. Lit. 

verſion in Fee, and died, the Wife might enter, or the Heir of the Baron 337. a. 
who had a new Reverfion deſcended to him; but if the Heir bad entered, . +. . + 
and defeated the Tail given by the Infant, his Eſtate vaniſhed, and, by  - + 
Operation of Law, the Feme was immediately ſeiſed of her old Eſtate. 
Privies in Law, as the Lord by Eſcheat, ſhall not avoid a Conveyance 8 Co. 44. a. 

made by an Infant. e | 8 | | 


As if an Infant makes a Feoffment, and dies without Heir, the Lord 8C0.42,45. 


ſhall not avoid it; but becauſe that in this Caſe it appeared the Feoffment } gs 5 
: * f . . 3 | *, Dams Caſe. 
was executed by Letter of pp ons made by the Infaat, it was reſolved Dyer 18. b 
to be void, and that the Land ſhould eſcheat to the Queen. * ol abs. 
5 0: T4 8.2 x „ 6 2 $7 ? ; 2. 3 Mod. 


75 In what Manner they are to be avoided. 


As to Fines and Recoveries, they being, as hath been already obſerved, co. Lit. 
Matters of Record, are regularly to be avoided by Writ of Error, which 380. 2 luſt. 
muſt be brought during the Infant's Minority, that the Court may inſpect 433. . _ 
the Infant, and fo vacate the Contract with the ſame Solemnity chat it was. ; 
entered into, 5 115 | 

Therefore if an Infant ſaffer a Common Recovery, in which he comes Rol. Abr. 
in as Vouchee in his proper Perſon, and not by Guardian, though this 742. . 
hall not bind him, but that he may in a Writ of Error avoid it, becauſe it Styl. 246. 
is Error in Law; yet at his full Age he cannot enter into the Land, and 
aroid it by his Entry, before he has reverſed it by a Writ of Error; for 
Judgments are not to be ſubverted by Matter in Pais without Matter of 


Record. 4 


If a Feme Covert, being under Age, levies a Fine, which ſhe is after- 2 Vent. 30. 
wards willing to reverſe, the may be brought into Court by Habeas Cor- Mod. 246. 
bun, that ſhe may be inſpected: and it ſeems, the Fine may be {et aſide on 3 Lev. 36. 
Motion : for the Huſband may not be willing, nor permit her to bring or & er 
proceed in a Writ of Error. | a eee 

Alſo it hath been held, chat if a Feme Covert, being an Infant, is Path. ao 
about to levy a Fine, her Relations may enter 4 Caveat, and that then Caf. . g 
the Court will ſer aſide all Proceedings after ſuch Entry, but that if puutinfen 
they ſuffer the Fine to pals, they cannot by any Means reverſe it after ver. 0:wen-. 
the Inſant's Death; but it ſeems that the Fine being taken by Virtue of a Page 144 
Dedimus Poteſlatem, and the Commiſſioners knowing the Party to be an 
lofant, may be (a) tined at the Diſcretian of the Court, as they were in (a) Where 
this Caſe, the one 300l. and the other 20 die Court 

. ordered In · 
formations to be filed againit Commiſſioners who took a Fine from an Infant, 3 Lev. 36. 
But for this vide 12 Co. 124. 2 Rol, Rep. 113. Cro. Elis. 52 „ | 


As lafants, at their Peril, are obliged to avoid Fines and Recoveries by Dyer 232. 
Vrit of Error, during their Minority, ſo muſt they avoid Recognizances Reg. 149 


„ 
$3494) 


and Natutes entered into by them, aud this by (5) Andita Querela during Moer 75. 
5 "OSD LE MRS 8 ; {A 


0 F. N. B. 105. 
| Mi wen 2 Inſt. 673. 


10 Co. 43. 


us an W Suerela to avoid a Natute for his Nunage, although it be not certified or 
O01, III. „ Sr „ DT {8 3 
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Ar heir Migority kkewiſe, chat the Co e | 
Nig: 15 erermining by 12 15 Hache or FR Men ol Regard, 
d. Las ü they.mu } according ding to the we, he Fs eo ligamine. * Ae Mt 


— 1 
the common denne ths, Ale 4 Cent might be of Age befocs the: casts, wad 
procure it to be certified; E vide 3 Bu „ 


Yelv, 155. ll 4. being within Age, Tecomes Bail 77 B. and. a two 5 10 and 
Cro. Jac. | Nihdl x returne 4 1 is given againſt A. Wes be may hare; an. Audua 


o_ OY P. Verela and 1 Eco BA. A996. a the : Ju men ee 
Ent 8), \8g, ouſequenge | be avoids 1 f mater 0 e 


hcre 1 
an Infant was Bail: and taken in Ravientſon,, and. be ronght an Audita, Dar Aur PAS 
to be inſpected ; and the Court, as a Matter diſcretionaty, refuſed to admit: to Rue he 
corroborated his Allegation by the Oaths of Witneſſes; which he having plas and the Copy 
te er where he was born being produced, he was diſchar he! Put if he had bio 
nerels before he was taken l Execution, he win ve 2 1 Ve 


| egy _ 18 vide ſupra Letter (D) 125. 


ro. e Bur if J. being within hn. enters into Bond to B. who procures 0 
694. tior without any Warrant to appear for A and conſeſſe * 4 Judgment there- 
eu "it, upon, yet A. ſhall not have an Audita Q Duerela, but he muſt take his Re- 
bs % medy by Action of Deceit againſt the Attorney. 
wh * 15 If an Infant makes a Feoffment, be may enter, (r) either vithin A 
WY But or at full Age; anch if he n Heit may enter or have a Dum fit 
tho' ths Wlan. 
3 5 | , | 
avoid his Feoffment * Entry AVER his. 1 yet he cannot 3 a Dum iP fel Wa 
till he. comes to his full Age; for he is allowed to enter, that he may ſave to hiraſelf-the Profit 
in the wean Time; but ſuch Entry, being the Act of an Infant, ſeems to be as voidahle-at fall 
Age as his Feoffinent ; but if he was to recover in a Writ of Dum Feit infra Atatem, it wolld 


for ever bind him, and therefore.it can only be e when he comes of wy Age F. N. B, 
192. See ante 136. 


Os, Lit. ** it Huſband and Wife are both bin Ape a ah they RO 
237 a. F. ina Feoffment, and the Huſband dies, the Wife may enter, or haye a 
N. B. 192. Dum f. utt. ſuit infra Atatim, 
Co 1ik-327-,, But (4) N if the was of full Age, ſhe ſhall nor have a Dum fuit infra Haun 
2. (4) Quere for the onage of her Huſband, though = be bar one Perſon in Las. 
1 ſhe was i | 
withio Age and the Baron of full Age. F. N. B. 192. | 


Co; Lin.": If two Joint-renanrs, being within Age, welke a e ee 5 
337 a. F. may join in a Wiit ot Right, yet they cantiot in a er ger fra 
N. B. 292. for the Nonage of Ohe, is not the Nonage of the other. 
; 8 Bean Infant ſurrenders a Copy hold Ettate, and dies; his Heir may eg. 
ter wWithom being put to his Writ of Dum fuit inyra Abtaten : for ſoclh 
* Page 145 * Surrender was. but (eu Conveyance by Matter in Parr, which cannot 
Cro, Eliz. bind an Infant, but that he oi his Heirs may enter, or bring Treſpaſs. 


90. Leon. 
97. ad) Judg- | 
ed. fe) That Surrenders, Grapts, | Relopſes, Se 7 are Kid to be void, ab Ieithes they may 
he avoided by Entry, Alle, &c. at any Time, Cro Car. 103, 2 Rol. Abr 728. Show P. 
Caſes 153. Carth. 436. Term Rep. 303, 600, But a Feoffment by an Infant with Live”? 
cannot be avoided by Aﬀſiſe without Entry. Bro. Dicke gu e if the Livery's was bf 
Letter of- NR Bro, Diſleikin'6 63. f ie 


1 Tie If an Infant make a Lea'e for Years, 3 dereforve-no Rent there 
Leal „So, ON) he cannot plead Non elf fadum, but muſt avoid it 055 e ths 
ro. Eliz. nde Matter, of his Infancy. vt 
857 NP 1 5 4 
50 Co. 43. "5 Oh. 1195 2 inn. 483. Moor 8 132 CO bo! £ 


f - | 1 
age 4 „ Tx. 5 23 5 
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© 86 if an Iafant enter into au Obligation, which rakes effet By Sealing S z 
and Delirery, and e e (5) a deliberate AR, he can ol 936 bo 
er o 5 _ 6.68) 


| i "by Wen | his Infancy 958 Deedsof In- 


„ e e e e 
the Form, though not the Operatio! ; + Parſe ſo that Nes off foam, cannct be pleaded 
thereto, without wing foe echt Matter to make them of po Efffcacy. 3 Mod. 319. 
ber ur. T q . 3 3 „ ; | 


at in Aſump/it againſt an Infant, he may give Infaticy in Evidence; ny 

n A's derbe Promifs'of ar dn is lee void 3 
If the Heir within Age affign to the Wife more Land in Dower thay pl. 4. 

ſhe ought to have, he himfelf ſhall have a Writ of Admeaſurement F. N. B. 

Dower at (-) full Age, by the Common Law; 80 if too much be affigyed 148. Co. 

in Dower by the Heir within Age, or his Guardian in Chivalry, and the Bd | 
Heir dies, his Heir ſhall have fiich' Writ to rectiſy the Aſſigument; but () Lede i | 

the Heir, in whofe Time the Afſignment of tog much was by the Guat* ner within 

diay, cannot have ſuch Writ till hrs full Age, becauſe til then the Intereſt Age. 

of the Guardian continues, and if any Wrotig be done, it is to the Guar. 
dian himſelf, and not to the Heir, 1+ 
If che Heir within Age, before the n enters, aſſigns too much g loſt: 367, 

in Dower, the Guardian ſhall have a Writ of Admeaſuremènt of Dower 8 

by the Statute of . 2. = 7. before which Statute the Guardian ha 

no Remedy; becauſe the Writ of Admeaſutemient being a real Action lay 

not for the Guardian, who had but a Chattel; Alſo by the ſame Statute 

it is provided, that if the Guardian purſue ſuch Writ faiatly, or by Col. 

luſion with the Wife, the Heir at full A e ſhall have a Writ of Admea- 

lyremeat, and may alledge the faint Pleading of Colluſion generally.” 
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But it is ſaid, that if an lnfape ee of- a Term for Years ſells it 


or Maney, and after he comes of full Age receives Fart of the Money pu cerise. 
for it, be ſhall avoid the Grant notwithſtanding 3 for the Contract being 

_ 1 Commenccment, it cannot be made good by any ſubſequent 
nel“ 3 ö 1 3 6 5 3 


8 


8. Of che Confirmation of voidable Akts. i 
| The Privilege the Law allows Infants being entirely calculated for their % Lit. 2. 9 
Benefit ; hence at their full Age they are allowed to ratify and confirm, 2 . 1 
their Contracts, or to reſcind an break through them, as it hall ſeem moſt 203. | 10 
for their Advantage; and therefore the Pufchaſe of an Infant is only iY 
voidable, and yeſts the Freehold in him till he diſagrees thereto ; and his 4H 
continuing in Poſſeſſion after he comes of Age is a tacit Conſent and i 
Confirmation thereof, ſince it is to turn to his Advantage. | 4 
If an Infant take a Leaſe for Years of Land, rendering Rent, which Cro. Jac. oY 
is in Arrear for ſeveral Years, then the Infant comes of Age, and ſtill 320. 5 
continues the Occupation of the Land ; this makes the Leaſe good and Godb. ra. 9 
unavoidable, and by conſequence makes him chargeable with all the Ar- _ 1 
rears incurred during his Minority; for though at full Age he might have „2, = 
2 117 ug N Ng „ 8-6: [ 
eparted from his Bargain, and thereby have avoided Payment of the adjudged, 4 
Arrears which the Leſſor ſuffered to incur during his Minority; yet his between 74 
ontiauance in Poſſeſſign after his full Age ratives and affirms the X*tiy and #2 
* Contradt al initiq, and ſo gives Remedy for the Arrears of Kent incurred Fatt 1 
from the J ime of the Contfact made. | TP 17196 1 
: |  Dovg- 83. 9 
*Pager46 '2 
4 
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ay: WED ee 
1555 gm uiii nt an Aﬀirmanice of the Contract? vide infra. 


Yer it hath been ruled in Chaneery, that if an Infant makes an Agree- Vern. 133. 
ha, and receives Intereſt under it after bg comes of full Age, ſuch 
dcement ſlall be decreed againſt him. 18 | 


85 


: -- * 


—_ . 


INFANCY any AGE. 


2 Vern. 225. So if an Infant makes an Exchange of Land, and continues in Poſſeſ. 
fer Curiam. ſion after he comes of Age, he ſhall be bound by it. Pe 
2 Vern. 224. Alſo where an Infant Ha the Lands ſubje& to a Truſt for Payment 
of younger Children's Portions __ not be ſold, and offered by his 
Anſwer to ſettle other Lands for raiſing the Portions, it was, held, that 
he ſhould be bound by the Offer made by him in his Anſwer, if the other 
Side were thereby delayed, and if the Infant did not immediately after 
his coming of Age apply to the Court, in order to retra& his Offer, and 
aamend his Anſwer. _—_. zZ FR Ln 
4 Leon. 4. An Infant made a Leaſe for Years, and at full Age ſaid to the Leſſee, 
do give you Joy of it; this was held by Mead a good Affirmation of the 
E 3 for this is a uſual Compliment to expreſs one's Aſſent and Ap. 
plrobation of what is done. 5 | | 
3Leon-164 If an Infant enters into an Obligation for Payment of Money, and the 
4 Leon. 5. Obligee when he comes of Age threatens to ſue him, and the Infant, 


en _ being of full Age promiſes, in conſideration of Forbearance, that he 
N Des 4. ib. pay him, this Promiſe is good, and ſhall bind him, though he migh 


272. Cro. have avoided the Obligation by Plea, | 
Eliz. 127. i | | 17 75 | 
E 5 3 . | 12 3 236m : ; 
Eliz. 700. 8. P. cont, by Fenner cont. Clinch, and Rol. Abr. 18. S. P. cont. & vide Poph. 178, 
Latch 21. Owen 74.“ f c 5 „„ ing. ; 


* 


1 + 


* Nu. if the Text is not Law, and if an Action may not be maltiained on ſuch Promiſe, the 
Forbearance ſaving the Defendant Trouble and Expence?, . ; : 


* 


Comb. 381. Alſo it is ſaid to have been ruled, where the Defendant under Age bor. 
fer Holt at rowed Money of the Plaintiff, and afterward at fall Age promiſed to pay 
the Sittings it him, that this is a good Conſideration for , the Promiſe, and the Deſen- 
in Guildhall. ant ſhall be charged. DT i on | ; 
Abr. Eq Alſo it is ſaid to have been decreed in Chancery, that if an Infant 
282, 3. borrows a Sum of Money, for which he gives a Bond, and deyiſes hi 
| Perſonal Eſtate (being of ſufficient Capacity) for the Payment of his 

Debts, particularly thoſe he had ſer his Hand to, this Bond - Debt ſhall be 
paid, | ; „ | | 


„„ OR RENO 


* £ 1 


(K) Of the Pzivileges of Jnfants in Suits and 
_* ÞAttionsbyand againſt them. And herein, 


3, How far the Courts take care of the Intereſt of Tofante. ma 


INFANT S have divers judicial Privileges, which Perſons of ful 
„ Age have not; as if Judgment be given againſt an Infant by (a) De. 
ere 1155 47 fault, aſter the Default he ſhall have a Wiit of Error, and reverſe the 518 

463. Judgment for his Nonage ; but if an Infant after Appearance make De- 

fer Hough fault, judgment ſhall be given againſt him. 

ten Juſtice, -. I , | 

in as Cate of Hoeliford and Platt, which vide, and Hob. 266. 2 Rol. Rep. 14, 2% 8. C, 
(a) That this muſt be underſtood of an Hereditary Right, in which the Infant ſhall not lol: 
by Default ; but there is a Difference betwixt thoſe Things which concern the Hereditary Right, 
for which the Parol ſhall demur, and thoſe Actions which are brought and grounded 6: ju 
Tort demeſue, as in Waſte, Diſſeifin, or the like; for in theſe the Infant ſhall not be privikg% 
quia Malitia ſuppict Alu. Cro Jac. 467. fer Croke, Juſtice, 185 


INF ANC TY A A >" 
In un Affiſe againſt two, of which one is an Infant, if they make De- 29.41 36. | 


; faalt by which the Aſſiſe is awarded, and after the Aſſiſe remains for De- Rol. Abr. 
fault of Jurors, yet the Infant ſhall be received to plead afterwards. 731. 8. C. 
nt In an Aſſiſe by an Infant, if the Tenant pleads an Ill Bar, and the 37 Af 8 
I Infant replies, by which he makes the Bar good, if the Plaintiff had Rol. A 
0 been of full Age, yet this ſhall not make the Bar good againſt the In- 741. 8. C. 
50 fant; but if the Judgment be for the Tenant thereupon, this is Error; , 
a0 for the Court ought to {a) plead for the Infant, for the Tenderneſs of his 
Age. p 9 1 nr once? (] That in x 
10 Infant, the Judges ought to be his Counſellors. Cro. Jac. 466. 1 
* In Debt againſt an Infant for Rent Arrear, the Defendant demurred 2 Bulſ. 69. A 
the to the Declaration, and afterwards pleaded to Iſſue, and the Court held A 
ant, that the Inſant may waive his Demurrer in the ſame Term, but not ina + 1 
de ſubſequent one f. | | „„ en 3 
ight DEE 8 15 3 NS ca noon Fa «18 the Court YH 
would not on Motion give leave, in the ſecond Term to wave the Demurrer ? 1 
. Ifin a Formedon in Remainder the Tenant pleads Infancy, and that Lev. 163. . 
178. the Remainder deſcended to him, and prays his Age, and the Demandant Sid. 118, I 
pleads that the Remainder did not deſcend to him, and thereupon Iſſue + ai 1 
— is joined, and found for the Demandant, a final Judgment ſhall be given, 2 vn * 
b ho notwithſtanding the-Infancy cf the Tenant; for in all Caſes where the jud = Y 
7 Iſve is upon a Dilatory Plea, and tried per Pais, the Judgment is peremp- | b 
tory, | 8 8 1 9 
5 An Infant ſhall be privileged from Fine and Impriſonment in thoſe Hal. Hiſt. i 
bot Caſes in which Perſons of full Age ſhall be thus puniſhed ; as if an F. C. 20, . 
977 Infant in an Aſſiſe vouch a Record, and fail at the Day; he ſhall not be 7, Co. It. W 
125 impriſoned, although the Statute of Weſtm. 2. cap. 25. that gives Impri- Bri , by 73. | 
Tofant ſonment in ſuch a Caſe, is general; ſo if guilty of a forcible Entry, Cro. Jac. 
02 hi though he may be fined for the ſame, yet he cannot be impriſoned ; ſo if 24. 
f his an Infant be convict in an Action of Treſpaſs Vi & Armis, the Entry muſt 
g Ul be be Nibil de fine, ſed pardonatur quia Infans Po Po aps 3 
| 5 | SE 4 The Capi- 
| | atur pro fine is taken away by 5 V. M c. 13. 
__ An Infant being Plaintiff or Demandant ſhall not be amerced; and this Co.Lit.1: 7. 
is the Reaſon (3) he ſhall not find Pledges, 5 1 8 Co. 61. 
and 5 3 Bulſt. 256. 


Palm 518, Rol. Abr. 214, 288. (3) That he ſhall not find Pledges, Cro. Car. 161, adjudged. 5 


But an Infant Defendant ſhall be amerced if he pleads with the De- 101 4 | 
mandant, and the Matter is found againſt him; (c) but he ſhall be par- 214. 


l coned of courſe, ; Cro. Care. 

0 | 410. 

a) De- (:) And the Entry in ſuch Caſe is Ideo in miſericordia, ſed pardonatur quia Infant. 8 Co. 61. Palm. 

erſe the 518. Nibil in miſcricordia quia 1nfans. Cro. Car. 410. See the Note ſupras | 

lake Dt ; ; Ns: 2659 — HI 
But if an Infant wy an Action by his Prochein Amy, and pending Dyer 338. 

the Action comes of full A ge, and makes an Attorney, and after his non- pl. 41. 

21 1 ſoit, he ſhall be amerced. | 755 5 

U 5 * If an Infant brings an Action of Treſpaſs by Guardian againſt two, and Rol. Abr. 

= th the Defendants plead Not guilty, and at the Ni Prius the Plaintiff ap- 214. Mtb - 

riviky pears in Perſon, and a Verdict is found for the Plaintiff for Part, and Not u, and 


putity for the reſt, and one of the Defendants is found Not guilty, and 2 at 
Judgment is given for the Plaiotiff, for that fon which the Verdi is gi - judged. 
ren for him, & gu nil capiat per Billam for the reſt, ſed nibil de miſeri- 

furdia pro falſa clamore, Ec. quia querens tempore tranſyreſſionis predit?? 

«t mir etutem exiflabat, yet this is good, and no Exror, # 


C6. 4% If 2 er be brought againſt at Infant, and pendi p the Men he 
| Moor 394- caps wi 6 Age, he ſhall he amerced for ale Delay after be comes of 
Rol. Rep. full Age. | e | | 


= If ag Infant by bis Guardian or Prochein Amy brings an Ljefnien 
7% Ta Which is fopnd zgainſt him, end the Guardian, r. becomes inſalvem, 
Sennen the Iofant himſelf muſt anſwer the Colts; becauſe the Rule was entered 
2 Page 148 into for the Infant's Beneſu; add Infants muſt not diſturb the Paſſeſhon 
of others by unlawſul Entries, without being puniſhed with Coſts. -,, 
Ĩ be Intereſt of Infants is fo far regarded and taken care of 2 
2 Vern 34. Court of (a) Chancery, that no Decree ſhall be made againſt an Infant 
Per _ without giving bim a Day to ſhew Cauſe agaanſt it, when he comes of 
J. ThisAr- Age. An Infant may by his Prochein Amy call his Guardian to an Ac. 
en count, even during his Minority. If à Stranger enters, and recxives the 
Lord Fell. Proßts of ao Jofaar's Eſtate, be ſhall in cooldergtion of this Court be 
land and locked uponas a Trullee for the lafane, == Rt os. 
( a} That this Court will decree building Leaſes for ſixty Vears of Infant Eſtates, when it ap- 
ars to be for theip Arms. 2 Vern- 224.— That Coort will not ſuffer-an Infant to be 
| 1 by the Laches of his Truſtees. 2 Vern. 368 —Nor of his Guardian, Preced. 
Chan. I51.—That a Court of Eguity may, by the Approbation of an Infant's Relations, allot 
the Infant Maintenance out of u Truſt Eſtate, beg there be no Provifion in the Truſt for 
that Purpoſe ; and this is founded on uatural Juſtice, 2 Vern. 236, Ss. 


* * —— 


Vern. 295- I there are ſeveral Parties to a Haft in Chancery, and it appears tht 
2 Verb. 234. any ef the Defendants is an Infant, and any Thing is prayed 9 tim, 
by the Decree, he muſt have a Day given him to ſhew Cauſe ; the Words 
| of which Decree are thus; wiz. And this Decree is to be binding 10 the faid 
J. S. the Infant, unleſs he fhall xoithin fix Months after be Hall attain bis 
(h Tun Age of teventy-one Years, Being ferved with (b) Proceſs for that Purpoſe,) 
Proceſs ib. i co unto this Court vo Caren the contrary. | 
ny of $ub- Re 
mow to be ſerved on the Defendant at his coming of Age, and it is a jadieial Writ, and muſt 


Abr. Eq. If he ſhews nv Cauſe, the Decree is made abſolutely upon him; pat 

289, „% when he comes of Ape, and ſhews Cauſe within the ſix Months, he ma 
; put in a new Anſwer, and make a new Defence; for it would be highly 
unreaſonable to conclude him by what his Guardian had done, who pet. 
haps made an improper Defence, or miſtook the Nature of his Caſe and 
If the Infant notwithſtanding were to be bound thereby, it would be 10 

| no Purpoſe to give him a Day to ſhew Cauſe. 1 

Carth. 19. Therefore if a Guartian put in an Anſwer to a Bill in Chancery for 
3 Mod. 259. an Infant on Oath, ſuch Anſwer ſhall not conclude the Infant, nor be(c) 


Sho 89. read in Evidente againft him; for the Effect of an Ipfant's Anſwer 104 


8. C. Ee 
cleſlen and 
Peity. 


Bill in Chancery is to no other Purpoſe than to make proper Parties, ſoas 
to have an 8 to take Depoſitions, and to examine Witneſſes, 
2 Vent. 72. to prove the 5 


atter in Queſtion. 
Ld. Raym. | | 


31. Chan. Preced. 229. 9 Mod, 103, 153. Gitb Eq. Rep. 2. Wil. Rep. 50 pl. 166. 
2 Wil. Rep. 387. 40m pl. 126, 5, (643) pl. 202. 3 Wil. Rep. 237. Stra. 506, 548. 3 
Stra. 1036. (e) Af an Inſant put in an Anſwer by Guardian, aud there is u Pocrer 4 
him without any Day given him to ſhew Cauſe, ſuch Anſwer ſhall not be read or admittt 
as Evidence againſt him when he comes of Age; but if a ſuperannuated Defendant pute in 1 
Anſwer by his Guardian, it ſhall be read againſt him at any Time after; for he is ſu 

grow worle, anti is not to have'a Day to ew Cauſe. Abr. Eg. 281. Levin and Caverh- | 


2 Vern.g'9. But it ſeems that if Lands are deviſed to be ſold for Payment of Debts, 
Saale and the Lands may be decreed to be fold without giving the Heir who 1s 40 
3 as {a Infant a Day to thew Cavſe when he comes of Age; for [nothing de. 
Preced. ſcends to him; but if he is decreed to join in the Sale, he muſt have 3 
Chan. Day after he comes of Age. „ 

8 Hor 
. 5 | 8 2. 
and 8. P. | | | 
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Hegulerly aa Infant Plaineiff muſt appear by Prochein Amy or Ouar: Palm. 22 
dian, but mold defend by-@vardian; bur in neither Caſe can 1 Gee by 250. 2 555 
Attorney T, for an Attorney's appearing for him is without Warrant, Rol. Abr. 
for an ſbfant canpot give him Authority ad perund & lucranÞ, as the 2886. 
Warrant of Attorney es and therefore is to appear by Guardian f See in/ra | 


and not by Attorney. | | ; bs 

In Replevin the Defendant being an Infant appeared for two Terms by Mor 665. 
Attorney, and the third Term by Guardian, and for this Cauſe the Judg- Palm. 229. 
ment was reverſed; But an Infant may appear by Guardian, and when wr] 
he comes of full Age he may make an Attorney in the ſame Suit, and this 


*.\foned eicher by the Court; or by Writ out of Chancery, and ſüch 3 | 
_— hath on Warrant from Ni Court, not from — and 285.149. | 
ought to be one of an Eſtate ; for if he miſbehaves himſelf, an Action of Pe - 1 
Deceit lies againſt him. Rt cs e eee , 

If a Judgment be againſt an Infant, and the Infant brings a Writ e on je. » A 
Error to reverſe the Judgment, he ought to aſſign" the Error by Guardian, 5 d : 13 


FTT 
* me Ne 


ſhall not be Error. a 5 ; 8 05 k | 
If in a Writ of Right the Demandant ſues by Prochein Amy, and Iſſue og, Jace” iN 


+ 246 — 54 een 8 n — — 8 5 G 5 
— E 3 2 


3 


In an Ejectment againſt an Infant the Defendant e innot appear by Cro. 12 
for a rock ind, and ihe Suit 640. Palm. 

” Prochein Amy was not before the Statute of Weſtin. 1. cap. 47. and 20. Rel. 
fm. 2. cap, 15. and is given in cafe of Neceſſity, (a) wh Infant is 85, 257) þ 

4 ; a nd i 8 a f yy (a) Where an infant is Simpſon and 
to ſue his Guardian, or is eſloigned, or that the Guardian will not ſue for ackfon. 8. 
lim adjudged by three Judges-againſt one, upon a Writ of Error upon à C. adjudg- _ 
judgment given in Durham, and the tirſt Judgment reverſed accordingly. ed. Hons 
M. B. 27. 8. P. Styl. 369. S. P. 2 Wil. 50 Cowp. 128. (a) But for the Profits received 
iter fourtecn, the Infant was admitted by Guardian to ſue an Accouut againſt his Guardian in 
age; for he myſt charge him as Bailiff. Cro. Jac. 319 es ba | 


ears 4 
2 


But in all Caſes where an Infant is Plaintiff, unleſs in theſe ſpecial Palm. 296. 
Ciles, the Suit ſhall be by Guardian, and not by Procliin Amy. 8 a 


| 390. it is 
| ; but perhaps in all 

Guardian or Pr cchein Amy; and for this 
. . Cro. Car. 86. Hutt. 92. Jones 177 
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lad, whether the Infant be dei ed or no 5 may ſue by Procbeis 

ei the tntant e Haiggedl or no, h ue by Prochein A 
2 where he is Phaintiff, { pftheſe, he may fe by w 
1 F,N, K. 27. Ja. 203, 50. Co. Lit. 135. P. Cro. C 

erl. $2. Lit. Rep. 60. Cro. Jac. 161, 641. Bridg. 74. [and fee ſupra n.] 


by : 


7 The reſpgidive Courts in which the Suit is commenced mult (4) aſſign a | 
ba Swing ro the Infant ; and therefore if an Infant be ſued, the 51 36% 
iotiff mulk®moye to have a proper Guardian aſſigned him. 1 5 74. e 
JOE 303. | 
That che Courſe hath been to allow ſome of the Officers of the Court, who, 55 a of. 


Rol. Abr. yet if the Infant comes into Court, and ſays that he will relinquiſh it, and 


Ul 


Baddington, them, this is Error. 


there ſaid, tho' in a real Action, the Wife muſt appear by Guardian; yet perhaps it may be 


Poph. 130. 


A. B. Guardianum ſuum ad boc per Cur. ſpecialiter admiſſum queritur, & 3 Co. 53. b. and vid 


"Palm. 224, band cannot make an Attorney for his Wife in a Matter that concerns 


ä INFANCY Au AGE. 1 
Pagen 50 * An Appeal of Death by an Infant muſt be proſecuted by Guardian ; 


288. yet the Guardian will proſecute it, the Court may in Diſcretion diſcharge 
uch Guardian, and aſſign another; for it is not reaſonable that an Infant 


[4 * 
© 


Revenge and will be chargeable to him 4 Rogen 

26 Aff. 40. In an Action againſt Baron and Feme, the Feme being within Age, the 
wr 15 Feme ought to appear by Guardian. 
s, If a Common Recovery be ſuffered, and the Baron and Feme, in Right 
Rol. Abr. of the Feme, (the Feme being within Age) are vouched, and they appear 
288 by Attorney, and vouch over, and ſo a Common Recovery is had, this 
Bridg. 74, is Error; for though the Baron is of full Age, yet the Feme bein 
2:8. within Age, ſhe eught to have appeared by (a) Guardian; for the Hui. 


3 her Inheritance, for then he might defeat her of her Inheritance, eſpe- 
Ero. Elia. cially in a Common Recovery, which is now but a Common Affu- 
379. 8. C. rance, and their coming in as Vouchees makes it the ſtronger; ſor the 
Holland and Vouchee loſes all the Right to the Land, and gives Recompence to the 
Tee. Tenant. TT 
(a) That 

the Huſ- 1 a i x # | | 

band cannot diſavow a Guardian made by the Court for his Wife. Vent 188. 

Vent. 185. If in an Afump/it (S againft Baron and Feme, the Feme, being with- 
Freemenand in Age appears by Attorney, and thereupon Judgment is given againſt 


adjudged. 
2 Lev. 38. h | | > I; . 
8. C. 2 Keb. 878. S. C. becauſe the Appearance was per Attornatum of the Huſband only, and 


otherwiſe in a perſonal Action, for the Damages will ſurvive. (5) But if they bring an Action, 
they may ſue by Attorney, and the Baron ſhall name an Attorney for both. 2 Sand 213. fer 
curiam arguendo. „ ie Tl deo and | | 3 | 
Rol. Abr. If an Action of Debt be brought againſt an Infant Executor, he cannot 
287-8. appear by Attorney, but ought to appear by Guardian, elſe it is Error, be. 


Cro. Jac. 
420. Rol. 


185 e charged de Bonis proprius by his ill Pleading, without any Remedy 
(e) That an againſt the Attorney ; but if a Guardian miſpleads, and loſes thereby, #1 
Aion in (ec) Action lies 4 inſt him, and therefore his being Executor cannot mak 
ſuch Caſe him as a Man o full Age. . 

a 1 | 
a' Guardian, „ | | | | | Bs | 

Palm. 229. 2 Leon. 59. Cro. Jac, 641. Mod. 49.——But no Action lies againſt 2 P 
obein Amy; for if he loſes in ſuch Action, he is not concluded thereby, but may reſort to hi 


* 6 


AStion of a higher Nature Palm. 296. per Dod“ | | 
2 Init. 261 — That the « ourt of Chancery may aſſign one of the fix lerks to be Guardian to 
an Infant. 2 Chan. Ca. 63 But if there be a Guardian appointed by the Father, or . 
pre fine Legir, as Guardian in Socage, who acts accordingly, he only ſhall be admitted to ſue 
for the Infant, unleſs ke hath miſdemeaned himſelf. Sid. 424 That the Court may di- 
charge one Guardian, and appoint another. Styl. 456.——— Where in the Common Pleas 3 
Record of Admittance is made, but in the King's Bench it is only recited in the Count. J 5 /” 


Sid. 173, 342. Cro. Eliz. 158. 2 Inſt. 261, 3 Mod. 236. Bridg. 74 Lib. Intr 4 
Hutt. 92. 4 Co. 53. Litl. 92. Hetl. 52 3 Cro. 158. Moor 434. Hob. 5- 2 Vert 
342. Pre. Ch. 376. 8 Mod. 25. Firzgih, 1, 114, 164 2 Will. Rep. 119, 297+ pl $0. 3 
Will. Rep, 140. Pl. 32. 2 Barnes 326 Stra. 114, 394, 445, 708 2 Stra 1076. Lev. 14. 
The Appearanee muſt be entered in the Name of the Infant, ſcilicet, predi' Katherina per ] 1 
Guardia, venit, & dicit, quod i,, I's not ipſe, Ce. 3 Mod. 236. and the above Authorities 
the Guardian for the Defendant is admitted 2d proſegrend', this is erroneous. Cro 5 a? 
Palm. 296.—But an Admiſhon quad ſequatur is good in a Common Recovery. id. 44 
Mod. 48. 2 Sand y5.—The Infant cannot revoke the Authority of the Guardian. Palm- 
271, t& wide Salk. 176. Holt 15 3. pl. I. 1: Mod. 372. Ld. Raym. 555. A Guardian 


to acknowledge Satisſaction for io much as he received upon a Judgment. Moor 852- ns] 


INF ANC V Y AND: A G E. 


But if an Infant {d Executor brings an Action as Executor by Attor- 8 
ey, ane dgment to r this is not erroneous, becauſe for his Ce 30. 
ney, and hath Judgment to recover, this is ni ; er 
e e ee 15 e e | 15 n # ICERD EY * 8. C. and 
there ſaid, there is a Difference where an Infant Executor is Plaintiff, and where Defendant 
and being Plaintiff, where he. recovers or not; for if Judgment is given againſt him where he 
is Plaintiff, it n ge as if he were Defendant. (4/ That if an Infant Adminiſtrator ap- 
by Attorney, it is Error, tho Judgment be given for him. 3 Bulf 180. but Rol. Abr. 
288. cont, & vide Vent. 103. Cro. Eliz. Far. 2 Sand: 213. Mod. 47, 298. (See infra 
149. n.] e ans Moog tpi e we 


> * . 


If an Infant and Man of full Age are made Executors, they may po 
(e) bring an Action as E d the Infant may ſue by A Page 157 
) bring an Action as Executors, and the Infant may ſue by Attorney Re Abr 
without making any Prochein Amy, (f) becauſe he ſues in the Right of 288. Coun- 
the Teſtator, and not in his own Right. Ty VVV 
„ N E 4 FR  land's Caſe, 
adjudged, in which the Executors recovered in the Action. Cro Elia. 278, 8. C. 2 
Sand. 212, 213. 8. P. adjudged per Cur. cont. Troiſden; for he that is of full Age may 
make an Attorney for him that is within Age. Mod. 47, 72, 296. adjudged by 
three Judges againſt Twiſden. Vent. 102. 'adjudged. Sid. 449. adjudged. Ld. Raym. 
232, 600. 2 Ld. Raym. 1449. 8 Mod. 25. 2 Barnes Notes C. P. 326. 2 Stra. 784. 
(e) But if an Action is brought againſt them, he that is under Age muſt appear by 
Guardian. Styl. 318. adjudged; & wide 3 Mod. 236. ſaid to be agreed. // This is founded 
upon another Reaſon, viz. upon Neceſlity; for it is abſolutely. neceſſary that all who are 
appointed Executors by the Will ſhould be made Parties to Action, and where there 
are ſeveral Executors, the Act of one ſhall conclude his Companion, and therefore the general 
Appearance per Attornatum is good for all of them. Carth. 124. per Holt C. I. 
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the 1 of the Servant ſha 


agreed that t dged, be- 


cauſe the 


_ Matter 
8 — | | | ES might be 
aſſigned ſor Error, tho' it was pleadable in Abatement of the Conuſance, C arth, 123. 


The Teſtator had obtained a Judgment, and made a Perſon of full Age LO: 
and two Infants Executors : he of full Age proved the Will, and he alone Aal. ad 
brought a Scire Facias, ſetting f ale, ; wean gg 

gut a Scare Factas, ſetting forth the | ruth of the Cafe,” and had Judg- judged in 
ment, whereon Error was brought, and aſſigned that all ought to have (55 the Exche- 
| . : | | quer Cham» 
ber on a Writ of Error out of B. N. U wide Raym. 198. 8. C. (5) Et vide Velv. 130. where 
it is held, that an Infant cannot be ſummoned and fe vered. 5 8 


INFANCY. AI AGE, 


jolned in che Wm but by all tlie Juſlices, on Adige With hart 
vitians, it was ruled not to be Error ; for -theothers:cannet Proxe! the: Will 
Roa their Nonage; and the Judgment was affirmed ; for the Ex 
of the Judgment ſhall not be delayed till the Infants come of full Age. 
Cn . Tue Plaintiff being an Infant had ſwed by his Guardian, but the Envy 
on the Rofl was no more but per: F. . | Guardianunt form, omitting the 
7 Claufe ad. ho per Kutter {pe tins as the common Conrfe } 5 oe as 
' tapas edge; it Nn ; bt pe Friar the Entry is ſufficient ; for i 
Fact, if the Guardian was 15 N by the Court, 2 Wrig of 5 lies. | 
An Infant cannot bring a Bil} in Chancery but by his Prochein Any, 
Aud ſach Prochem Amy mult take care * for um Bl Fiſts, 
(d) ad he mult 6% pay be Colts chereof. RR RN 


therefore 
any Perſon may bring Bill as Prochein e eo an Infare $5 og his 7 . 
tis Peril that he brings it, to be anſwerable for the Event. Abr. Eq. 72. Andrews an BE 


2 3 generally the nk at 32 hel Ml, if he Pars ſhow can wit = He. 


1 


lere 152 * And 1 cz 5 in er a | Quaediag! = bs eke 
Eq inted than by ringing & ant into See is . a 
2 Lloyd Finn wars a Guardian aſſigaed him. * 


aid Carew, 
( That the Court cannot appoint a Gtardian unle the Heir'be, in a Perſos before them. 4 


Leon. 189. A Guardian is always admitted before a Judge, and: that Adaaiffion carried to 
the Clerk 01 the Rules, who enters the Rule; but the Court uſually examines a Prochein Any, 
ber Sir Samael Aßry, Comb. 331 ——Though the Court ſeldom admits a Guardian unleſs the 
_ Infant be there in Perſon, yet they may do it. Comb. 330. per Holt, C. J.—That the Court 
with 2 one to ſue by Guardian . 2 Moth, ak als not preſent, nor any Wanne. 
9 2 , } 


Where a Bill is 1 iu an Infant (if in Toto) he maſt N. 
in Caurt, and have a Guardian aſfigned him, by whom be may defen 
Spit z if in the Country, he ſues out 12 Commiſſion to aſſign a 895 

and put in his Anſwer ; and whether bE leads, F or demurs, ſtill 
it OT be done by bis Guardian; for 11 it is oh Plea, Anfwer, or De- 
murrer of the Inſant, without doing it by the Guardian, i it will be irregular. 
But when the Iafant neglects to appear, or to have a Guardian aſſigned, 
it is a Motion of Courſe (he being in Contempt to an Attachment) to 
pray for a Mefſepger to bring him into Court, and when he is there, the 
Court always aſſigus him a Guardian : But it is doubted whether this can 


be done againſt a Peer of the Realm Ya is an Infant, ang whose Perſon 
. at ee 1. 925 rar. | 


ED 


a+ 
W- 5 


"Y CA r 1 7 * N * N 


(1) Df the Privilege of Iden as to "the po · 
Ws demurring ; And herein, 5 


1 4 In what Adios the Parol ban demur. 


"HE Patol's demurting until FI full Age of the / Iofant i. is a dilatory 
Plea or temporary Bar, and peculiar only to the Feudal Law; ; for 


B . 
iter in the Civil Law, the Guardian was Party io the Suit of the Infant: 
323. | and if there was Mala Fi des.in his Defence, he was to anſwer it to the In- 


Fam; ; but the Wardſhip in the Fenda] Law was of another Nature, = 
the Guardian has the whole Profits of the Eſtate, and alſo the Marriage of 


10 mh which was to breed him yp to Amt, and to marry 8 
i | rio 


* 


roo as they thought might continue the Martial Strain, , that ſo the 
Hence it was that the Guardian was not truſted. with the Action, nor 6 Co. 3 b. 
could the Infant, by reaſon of his Imbecility and Want of Underſtanding, Merkal's 
be admitted to proſecute or defend j but this Eſtabliſhment was confined to Cale. 
ſuch Caſes where the Right of the Inheritance was in Demand, and was not 
allowed to Actions touching the Poſſeſhen;; and the Reaſon was from 
Neceſſity ; for if the Infant was not allowed to defend his Poſſeſſion, an Inv 
fant would be ſtript of all he had, during Minority; and fo of Injuries done 
by an Infant the Parol ſhall not demur, becauſe then a general Licence 
would be giyep for Infants to commit Injuries ; and therefore the Profſe- 
cution of theſe. Actions are committed to the next Friend, and the De. 
fence of the Actions againſt an Infant to a ſpecial Guardian aſbgoed by the 
And therefore in all Caſes where à naked Right in Fee + deſcends from 6 Ca. 3. 5. 
any Anceſtor to an Infant, there in every Action n by Dyer 133. 
the Heir withio Age, the Parol ſhall demur; for the Law in this Cale | 
*;udges it Jeſs prejudicial that the Infant ſhoyld be delayed of his Right, Fage 153 
than that he ſhould run the Hazard of loſing it for ever, which he might 
be in Danger of by bis Want of Knowledge in ſetting forth his Title as he , 
ought to do, ws 


E 
: 
D 


Infant, the Parol tall demaur in Equity, as in Law; but where a Leaſe is made to a Man und 
his Heirs for their Lives, the Heir does not take by Deſcent, but as a ſpecial Occupant, and -ſhafl 
not demur. 3 P. Will. 365. e 


Hence if an Infant brings a Writ of Right as Heir to hie Anceſtor, Rel. Abr, 
and lays the Eſplees in his Anceſtor, the Tenant may pray that the Parol 133. 
demur. | PT: 4 | | 6 Co. 3. b. 
So in a Formeden in Reverter the Parol ſhall demur, becauſe he claims 6 Co. z. b. 
as Heir in Fee-ſimple to the Reverſion, and mult lay the Efplees in tige 
Donor. „„ | 8 

do in all Caſes on the Fee, as if an (a) Action of Debt on the Obliga- 2 Inſt. 8g, 
tion of the Anceſtor be brought againſt the Heir, there the Parol ſhall de- Moor 76. 
mur, becauſe that lays a Burden on the Fee, which by Law is to be pre- Dyer 239. 
ſerved intire until the Infant come of Age. 5 1 


| 54 K {a)Ingz 
Writ of Debt againſt an Heir he ſhall have his Age, becauſe at his full Agr he may diſcharge 
himfelf by ſaying he hath Riens per Diſcent. Rol. Abr. 140. If an Anceſtor dies indebted h 
Bond, m which Heir is exprefly bound, and leaves no Perſonal Aﬀets, and the Lands deſ- 
cend on an Infant Heir, whether Equity will during the Minority of the Heir decree Satisfac- 
tion, is made a 2 1 Vern. 173. and there ſaid, that Inſants may be ſued in Equity, and 
that there is no edent that the Parol ſhould demur; and in x Vern 428 it is faid by the 
Mate of the Rolls, that he thought ſuch a Decree reaſonable; but the Reporter adds a Du» 
ilatur to it. 
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But regularly in all real Actions brought by an Infant of his own Poſ 6 Co. 3. b. 
ſchon the Parol ſhall not demur ; for the granting that the Parol ſhall de- Cre Jac, 
mur is a Law introduced, not for the Delay or Prejudice of the Intant, 467+ 
but for his Advantage, 5 | 
Therefore in Allies of Novel Dyfſeiſin and Mort d. Ancgſtor, the Infant 6 Co: 4. b. 
has not his Age, becauſe theſe Actions are brought of his own Seiſin, or | 
his Anceſtor's dying ſeiſed, which may be proſecuted during Minority, 
So if in Aſhſe the Infant pleads a flat Bar, and the Bar is found againſt 48 E. 3, 33. 
him, yet the Alſiſe ſhall be taken at large; becauſe tbe Law not allowing Pe 00 
the Karel to demur in this Action, which is fe/ſinum Remedium, they in- 2 lad. . 
quiee of the Seiſin and Diſſeiſin, that the Iofant's whole Title may be be- 8 Co. 50. a 
vre the Court, and he not ſuffer by his Pleading. 5 56 Co 4. h. 
In a Writof Annuity againſt an Heir he ſhall bare his Age, becauſe he Rol. Abt. 
may di ſchu ge himſelf by laying he bath nothing by Deſcent, . 
LD. | | 90 


INFANCY and AGE. 


So if a Mari ſues Execution upon a Statute Merchant againſt an Heir 


Rol. Abr. 
130. (5) 8 | OE | 
Fof the EK. CC 
dent is void, which is made upon the Poſſeſſion of the Infant. Hetl. J·;⁊— TINT Gr a a 


 CoLit-290- within Age, and ouſts him thereby, (5) an Aſſize lies for the Heir, for 


he ſhall have bis Age. 


J Co. 13. 80 if a Man ſues Execution upon a Recognizance againſt an Heir 
is * within Age, he ſhall have his Age, though he be charged partly as Terte. 
/// TTT 
Bro. Statute 80 upon a Recognizance in Nature of a Statute Staple on the 23 H. 8. 
r cap. 6 the Infant ſhall have his Age; for the Statute in this Particular is 
6, oy Up founded on the Reaſon, and follows the Courſe of the Common Law; and 
Xoor, I. this Privilege of Infancy does not only protect the Infant, but { c) all others 
203. Dyer who are affected by the Judgment; as if there be Father and two Daugh- 
239. 4. Co. ters, and the Father dies, one of the Daughters being within Age, Parti. 
Ent. 12. tion being made, the eldeſt ſhall not be charged alone, but ſhall have the 
any Beneſit of her Siſter's Minority, which puts a Stop to the Execution. 

adam + IC ] 5 | „ %% IE} 2 jg 4 . 

Merchant die, and his Heir within Age endow his Mother, the Land in Dower ſhall not be 


extended during the Minority of the Heir. Co. Lit. 290.—But though upon a Judgment in 


Debt, or upon a Statute or Recognizance there car be no Proceeding againſt an Infant at Com- 
mon Law during his Minority, yet it is ſaid there may be in Chancery. 2 Chan. Ca. 164. U 
vide Lev, 197-8.. 3 f ; : 3 1 5 ; * : 
page 154 * Soifa Man recovers in an Action of Debt againſt- the Father, who 
Rol. Abr. dies, in a Sire facies againſt the Heir, upon this Judgment he ſhall have 
7489: Co. his Age. e e tera Ron rs e 
: = 40 , In aScre facias againſt a Tertenant to have Execution of Damages re- 
140 covered againſt J. S. if the Tertenanr be within Age, and in by Deſcent, 
Co. Lit. 290. he ſhall have his Age. VVV | 
| In a Writ of Cuſtoms and d) Services, which is a Writ of Right in 
Rol. Abr. b Bo 8 . 
139, 141. its Nature, and in which Judgment final ſhall be given, an Infant in by 
9 Co. 85. Deſcent ſhall have his Age. * e e 
2. *{d) Yet 1 | 
he may be diſtrained for Rent during his Minority. 9 Co. 95. 24. 


. In a Cſawit by {e) Deſcent, though it be of his own Ceſſer, the In- 
380, 381. fant ſhall have his Age, becauſe he cannot tell what Arrears there accrued ; 
Rol. Abr. and if he does not make a true Tender, he loſes the Whole for ever. 
(3 But iſ it be a Purchaſe it ſeems otherwiſe, becauſe that is not an antient Inheritance of the 
Family, for which he was to be in Ward; for which vide Plow. 364. b. 6 Co. 4. b. 2 luſt. 
401. Raym. 118. 3 Mod. 222. 8 Mod 193, 247, 304. ; LBS ah 5 -aef5 | 


Rol Abr. In (/) a Writ of Dower the Parol ſhall not demur for Favour of Dow- 
547 er; for the Wife muſt be ſubſiſted. FO gi rn 45 

2 Bulſ 141. | | 1 200 , 1. 5 0 
Rol. Rep. 323. Cr». Jac 393. 2 Brownl. 118. /Ff} So ifa Woman brings a Quod ei defarceat 
upon a, Recovery had of Land which ſhe claimed to hold in Dower, the Parol ſhall not demur, 
becauſe it is of the Nature of a Writ of Dower. Rol. Abr 137. 3 Bulſt. 135, 138. Rol. 
Rep. 251 —But if Tenant in Dower be diſfeifed, and the Diſſeiſor dies ſeiſed, his Heir ſhall 
have his Age againſt the Feme, Rol. Abr. 137. 3 Bulf. 14 15 a | 


Tro Jac. iii. So in Dower againſt an Infant, who makes Default upon the Grand Cafe 
Cro. Eliz. | returned, it was held, that Judgment ſhall be given upon the Default; lor 
| ay ch the. Infant ſhall not have his Age in Dower, which being but for Liſe, ſhe 


18. may be totally defeated thereof by his frequent Defaults. | 
E . . ; 1 F | | ; y i \ 

ces le. But in Error to reverſe a Fine levied by the Plaintiff and her Huſband 
x 4 AZ, + 8 | , 1 is 
334. the Heir is ſnwmoened as Tertenant, and appears, and pleads that . 
| | F 8 | k F ; 5 s DS. | f wit 


Chis * 
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within Age, and prays that the Parol may demur; Plaintiff counterpleads Mons, pl. 
tte Age, ſhewing that ſue was intitled to have Power before the Fine le- 4 
vied, and now is barred of her Dower by this Fine, which is erroneous, Bio Ft 
and ſets forth the Errors, and ſeeks io be reflored to het Writ of Do wer: 
But upon Demurrer and ſolemn Argument it was adjudged, that the Parol 
ſhall demur, and that ſhe ſhall not have the Advantage to take from him 
his Age, having by the Fine, ſo long as it ſtands in Force, barred herſelf 
of her Dower ; and therefore the Law (hall rather favour the Infant, whoſe 
Privilege is immediate, than hers, which is but mediate after the Fine re- 
verſed ; But in Moor it is ſaid, if he had not been Tertenant, he ſhould 
nat have had his Age in this Writ of Error; the Reaſon ſeems, becauſe | 
then ſhe ſhuuld not have recovered her Dower againſt him, and then it 
is not reaſonable. his Nonage ſhould ſtand in the Way to hinder her from 1 
recovering her Dower againſt another. - __ Tar mn 

In an Attaint againſt the Heir of the (d) Feoffee, the Parol ſhail not de- | 
mur for the Nonage of the Defendant, for the Miſchief of the Death of Rol. Abr. 
the Petit Jury, before his full Age. | (5 The 5 
in an Attaint againſt Tenant in Dower within Age, who was the Wife of the Recoverer, aud 
is endowed of his Poſſeſſion. 1 Rol. Abr. 738-9. : | | OT. 


, 


lo a Qyare Impedit the Paroll ſhall not demur for the Nonage of the Rol Abr. 
Patron Defendant, becauſe the Lapſe may incur during his Nonage. 138. 
3 19775 . | 3 Bulſ. 131, 
. | 142. | 
So if the King preſents, in Right of the Heir in Ward, to a Church of 58 Abe," 
which another is Patron, of the Grant of the Father of the Ward, with 138. 
Warranty of the Land to which this is appendant, who left Aſſets to the Rol Rep. 
Ward, and the Patron ſues by Petition to the King to repeal his Pre- 324. 
ſentation, ſhewing the Matter, the Parol ſhall not demur for the Nonage *Page 155 
of the Ward for the Miſchief of the Lapſe, and this Suit is in the Nature FS. 
of a Quare 1 | ay” 
Ina Writ of Eſtrepement agaiaſt an Inſant he ſhall not have his Age, be- Dil £27 7 
cauſe this Action is in Nature ofa 1 reſpaſs, and this is done by himſelf. ol £2 IE 
> _ e | - 2 Inſt, 328. 
la a Writ of Partition between (e) Coparceners, Age does not lie for 5 
e Defendant, for nothing is demanded but a Partition. | 


6 Co. 4. b. 
Co. IL. it 171. 


8 : . YN 5 J. e The 
ſame Law of Jointenants and Tenants in common. Hob. 179. adjudged. 


la a (/) Per gue Serwitia the Defendant ſhall not have his Age, but ſhall 9 Co. 85. 
be compelled to attorn, for he is not prejudiced in the Inheritance by the Co Lit 31g. 
Attornment ; for when he comes of full Age he may diſclaim to hold of 2 Brownl.” 


bim, or fay that he held by leſs Service, notwithſtaoding this Auornment. 5 85 uy | 


| | 5 „ ; „ rae OG 0 
| 3 ſame Law in a guid juris clamat againſt an Infant. Co, Lit. 315, Rol. Abr 138.- 


la a Per gue Servitia if the Tenant ſays the Conuſor is dead, his Heir Rol Abr. 
Within Age, the Parol thall not demur for his Nonage, though it may be the 138. 
Conuſor was Tenant in Tail; for, it ſeems, the Heir, if he was of full \ „ 
could nor come to plead this, but the l enant may plead it, if it be true. 
l a Qid juris Clamat by him in Reverſion, againſt Tenant in Dower, Rol. Abr, 
the Parol ſhall not demur for the Nonage of the Demandant; for be he of 12% 5 
fall Age, or within Age, he ought to warrant the Land to the Tenant in 
Dower, becauſe of the Reverſion, by Force of an Act in Law. | 3 

But if an Infant in Reverſion brings a Quid juris Clamat againſt Tenant Ss opt 

for Life, the Paro] ought to demur; (g) tor he hath a Warranty againft 3 


133, 
2 | | his 6 Co. 4. 4 
: 1 15 | Ns 5 (o}Sowhere! 
tae Tenant for Life hath a Privilege not to be impeached of Waſte, Fe. Co. Lit. 320. 4 3 
Bull. 137% 9 Co. 85. Rol. Rep. 323. . 


- 
— 
* 
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his Leffor by ſpecial Deed, to which the Plaintiff who is within Age 
eceeannot bind himſelf. %%% 88 
6 Co. z. b. Ina Wrix of Moeſus the Parol ſhall not demur for the Nonage of the 
A 15 Demandant, becauſe it is brought for the Wrong and Damage done to the 
„ 7 179 7 co t9g 17” ano n= ORIRI Wogn ae 
Rol. Abr Ina Contributione facieridd' by get oops, another, the Parof 
139. ſhall not demur for the Nonage of the Tenant, though he ſays that his 
Anceſtor died ſeiſed, and held fne Contribatrone fariendsn˖a. 

> In a Sire facias (d) againſt the Heir of him againſt whom the Recovery 
Rel. Abr. as had, if the Heir be in by Deſcent from another Anceſtor, than he 
againſt whom the Recovery was had, he ſhalt have his Ager. 


139. 
(4) But in f 
Seire facias | | * 3 PRES hn 5 

brought by an Infant the Parol ſhall not demur for the Nonage of the Demandant. Rol. Abr. 
139. — But where it ſhall demur in a Stire ſucias to execute F Remainder limited to the Anceſ- 
tor, vide Moor 16, pl. 59, 35. pl 114. And. 24. Dalf. 37. Kelw. 204. N. Bendl. 121. pl. 
152. | 2 | It 13 : . 
Rol. Abr. If a Man brings a (e) Writ of Error Ver the Heir of him that reco- 
139. vered, being within Age, and in by Deſcent in the Land, the Parol ſhall 
But where not demur for his Nonage, tho perhaps he hath a Releaſe, or other Matter 


Age halve. to bar the Plaintiff, which be hach dot Knowledge to plead within Ag 


Writ of Er- | NN | | | „ 
ror, and where not, vide 3 Bulſ. 138, 142. Rol. Rep. 323. Cro. Jac. 392. Moor 847. pl. 
1148. (e) Age lies not in a Writ of Deceit, per Bulſ. 3, 133. Rol. Rep. 251. becauſe the 
Summoners and Pernors may die. Cro. Jac. 39% „ 


Dyer 136. In a Petition to the King in the Nature of a Formedon in Remainder 
3 the Parol ſhall demur for the Nonage of the Petitioner. ir 
Kelw. 205. 6 | | F | | = 
page 156 In ad Appeal of Murder the Parol ſhall not demur for the Nonage of 
Dyer 137. the Plaintiff, 2 Jaſt. 320. ſaid to have been adjudged and approved b7 
2 Hawk. continual Experience of late Time; and the Reaſon of Failure of Battle 
P. C. 167, is of no Force ; for a Man of Seventy may have an Appeal, and the De- 
162. fendant ſhall be ouſted of Battle. | 
2 Inſt. 257. At Common Law: if a Man had been diſſeiſed, and the Diſſeiſee or 
Diſſeiſor had died, the Heir within Age, in a Writ of Entry, ſur Difſciſn, 
brought by the Heir of the Diſſeiſee, or againſt the Heir of the Diſſei 
ſor, being within Age, the Parol ſhould have demurred till the full Age 
of the Heir reſpectively. e 
2 Inſt, 237. So notwithſtanding the Diſfeiſor had died (/) pending a Writ af V- 
(F) But by vel Diſſeiſin againſt him. . | | 
the Com- 75 | | 
mon Law, if the Grandfather had been diſſeiſed, and brought an Aſſiſe, and died pending the 
Writ, and after the Father had brought a Writ of Entry ſur Dif#/in, and pending this Writ. 
the Father had died, if the Son had immediately brought a Writ of Entry, the Parol ſhould not 
19 demurred for his Nonage. 6 Co. 4. bz. ph b JI - 


2 laſt 291. At Common Law in a Mortdanceftor, iel, Beſaiel or Coſinage, if the 
Tennant had pleaded a Feoffment or Releaſe from a collateral Anceſtor, 
with Warranty, in Bar, &c. the Parol ſhould have demurred. Yo 
| By the /g) Statute of Vom. 1. cap. 47. it is enacted, , That if 
OKs 6 one (5) Purchaſe an Aſſiſe, and the Principal Diſſeiſor dies before 
4. (by © the Aſſize paſſed, the Plaintiff ſhall have a Writ of Entry (i) agaiolt 
So though Bales Wile Exh . ee nally, 
he dies he- N | 55 | e EI” 
fore Purchaſe of the Writ; for this is put only te-ſhew the Miſchief of this particular Caſe, 
vrhereas the Body of the Act is geperal. 21nft. 257. (i) This extends only te a Writ in the 
Per, and not in the Poſt; ſo that if the Heir of the Diſſeiſor makes a Feoſſment in Fee, 
the Feoffee dies, his Heir within Age, in a Writ of Entry againſt him ſhall have his Age- 7 
_ Init. 257.,-—S0 it extends not to the Vouchee op Prayee in Aid. 3 Inſt, 23 7. 2 Leon. us. 


833 ä - 


INFANCY axp AGE. 


4 (4) his (/) Neir or Heirs, of what Age foever.; fm ſo if the Piſſeiſee if d Haw 
5 e it purchaſed, his Heir or Heirs ſhall have, Ef. ſo that of the Dif- 
« for the Nonage of the Heirs of either, &c.-che Plea ſhall not be delayed, ſeiſor takes 
« but as much as can, freſh Suit muſt be made (») after the Piſſeiſin ʒ ſo rn 
« incaſe of Frelates, toc, where there can be no Deſcent, c.“ rd 

1 5j are 1 5 Who „ | N 1 Age, and 
dies, and the Diſſeiſee brings a Writ of Ehiry againſt the Tenant by. the Curteſy, and he prays 
in Aid of the Heir within Age, he ſhall have his ro e is a Writ of Entry in the Pol, 
being againſt Tenant by Curtoly. 2 Init. 257. (4) This extends to the Heir of the Heir; fo 
that in this ſpeci? Caſe a Writ pf Entry in the Per and Cui is within the AR. 2 lnſt. 257-8, 
(1) Special Heir, as in Gavelkind, Borough Engliſh, Se, within this AR. 2 Inſt, 75 (m) By 
this Ffzufe expreſs Proviſion is made in cafe the Diffeifee dies before Purchaſe of his Writ. 2 
fn 5 28. (i) Intended after the Death of the Diffetſor, and'freſh' Suit regularly is within 2 Ter 
and a Day after his Death, within which Time continual Claim is to be made. 2 Inſt. 258. 


By the Statute of Co, Gloucefler, cap. 2. ** Where an Infant is held 4) 6 F. x, 
4 his Inheritance after the Deaf of his (p) Father, Couſin, Grand- 4 2. 
4 father, c. ſo that he is drove to his Writ, and the Tenant pleads a (%] Thispyt 


« Feoffment, or other Matter, whereby the Juſtices award an Inqueſt, only for Fa- 
2 eee, 


« the Inqueſt ſhall paſs as if of full Age. 4 
Mother, _ 


Brother, Siſter, U * tf after the Death of any of which 2 Wortdanceflor '* 98 2 laſt. 291, 


hut this AR extends not to. Actions Ance/corial Droiturel, but giving the Infant a Trial du- 


his full Age might have Recourſe to a Writ of a higher Natur, aud therefore it extends not to 
any Fir medon, Din non some, infra. Zintem, Sur cui in vita, c. 2 Int. 129, yet vide Bro, 
: Age 5. ? boy f 1 55 b , 


ting his i might it gaye it in ſuch Actions as he might not be ſorecloſed of his Right; but at 


2. Where the-Parol ſhall demur without any Plea pleaded, - 


The general Rule bereit is, that where a naked Right in Fee deſcends, 6 Co. 30 b, 
of which the Anceſtor was once in Foſſoſſion, there in an Action An- 4. 2, 


ceſtorel brouꝑht by the Infant, the Paro hall demur without Plea; bot the Dyer 137.8. 


Parol ſhall not de mur without Plea ' where the Anceſtor died ſeiſec, or 

where the Action is brought of the Seiſin or Poſſeſſion of the Infant. | 
* Therefore in a Writ of Right, as heir to his Anceſtor, (9) the Parole Page 157 

ſhall demur withoot, any Plea, becauſe this is an Action Anceſtorel Droi- 


jurel, and he lays the Efplees in his Anceſtor. ge 
| | - And this is 
not altered by the Statute of Glouceſter, c. 2, 3 Inſt. 291, ) Though the Battel may be de- 
raigned by champions. Dyer 137. pl. 28. 0 7 


mur without Plea, '(r) becauſe Yoluntas Donatoris in Charta ſua mani- | 37. 2 lot, 
ele ee de caters obſervethr, and being founded on what is exactly 291. 6 Co. 
expreſted in the Deeds, though it be a Droium Action, yet it may be 4-4. (y B. 


6 . 


other Inheritance of the Infant. Rol — 
In a Sur cui in Vun che Parol ſhall demur for the Novage of the De- —5 Abr 


mandant, without any Plea pleaded | 137 
In a Wrirof Watrantia Cbartæ brought by an Infantthe Parol (4) ſhall not Rg. Ab. 
dc mur for his Nonage, though the Warranty was made io his Anceſtor. 13 : 
| „ MY | ö 8 (s) Other- 
wiſe if the Defendant cenics the Deed. Rol. „ br. 141, 


Jo 


. 
2 - 
E 


r <5 $1.4 => oo 
P 4 


— —— Re: a I, 1 
- n — 3 
2 — — 


Kol. Abr. In Replevin pb, an Infant, if he avows upon the Plaintiff,” and the 


Rol. Abr. In a Wri 
2 Inſt. 112. 


Anceſtor, 6 Co. 3. b. Dyer 137. pl. 25. 


Page 158 
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14% _ Plaintiff ſhews forth the Releaſe of the Father of the Infant to hold by 


leſs Services, yet the Parol ſhall not demur. 


Rol. Abr. In Treſpaſs Vi & Armis againſt an Infant, who juflifies// För d Rent aut 


140.  hujuſmodi, as Heir to his Father, if the other ſhews forth a Deed made 


by the Anceſtor in Diſcharge, yet the Parol ſhall not demur, but he 
ought to anſwer to the Deed immediately. FFF 
it of (d) Right of Ward the Parol ſhall not demur for the 


Nonage of the Demandant, though this be a Writ of Right. 


137. 


{4} So in Eſcheat, Ceſſavit, Droit fur Biſilaimer brought by an Tofant, becauſe he hath the eig 
nory in Poſſeſſion, in reſpect of which he claims, and no Right to the Land was ever ih the 


Dyer 104. Ian Infant aliens within A ge, and dies within Ape, and his Heir brings 


pl. ro. a (e) Dum fuit infra Atatem, the Tenant may pray that the Parol may de- 
And this is mur, and yet the Action did not deſcend, but the Right only; for the 


1 en Father could not have this Action, becauſe he died within Age, faid in 
n = Þt x” Gli. (J Markal's Cale, and ſeems to be intended without Plea pleaded. 
. cefler, c. 2. 1 a e i ; 
2 Inſt. 291. (e) So in a Dum non fuit compes Mentit. 6 Co. 4. (J) 6 Co. 4. b. 
And. 24. If in a Scire facias to execute a Fine, by which a Remainder was li- 


Sands and mited to the Grandmother of the Plaintiff, whoſe Heir, c. the Defen- 
Sir Edward” gant . the Parol may demur, yet he ſhall anſwer over, becauſe he does 


2 not plead the deed of his Anceſtor, 


Dalſ 37. s 1 | | . | | | 
8. C. adjudged; the rather, becauſe no Freehold is demanded by the Writ, but an Execution of 


the Fine only. Kelw. 204. S. C. adjudged, upon the Reaſon in Dalſ. Moor 35. pl. 114. S. C. 

-adjudged, Moor 16. pl. 59. ſeems to be the ſame Caſe adjudged, though · the particular Eſtate 
was determined in the Life of the Demandant's Father; and faid, if the Defe had pleaded 
the Deed of the Anceſtor, Q. it ſhould have demurred. N, Bendl. 121. S. C. adjudged. 6 
Co. 3. a. S. C. citcd. Dyer 138. pl. 27. like Point cited. 8 „ 


* 3. Upon man Des pleaded the Parol ſhall demur. | 
6 Co. 3;b. In an Action of the Poſſeſſion of the Infant himſelf, the Parol ſhall not 


Rol. Abr. demur upon any Plea pleaded. 
141. 8 ä . 


As in a Writ of Entry of ; Diſſeiſin done to nel brought by an la- 


6 C * fant, if the Tenant pleads the Feoffment of the Father of the Demandaot, 


8 1 with Wairanty to him, yet the Parol ſhall not demur, becauſe this 1s 


I4T. brought of his own Poſſeſſion. 6 


2 Inſt. 411, 80 in an Aſſiſe the Parol ſhall not demur for the Nonage of the De- 
$ Co 50. mandant, though the Deed of his Anceſtor be pleaded in bar, becauſe this 
6 Co. 4. b. is brought of his own Poſſeſſion, and the Circumſtances ſhall be inquired 
: in it. | | 8 RS 
In a Formedon in Deſcender if the Tenant pleads the Feoffment of the 
„ Anceſtor of the Demandant, with Warranty and (g) Aſſeis, and the 
(s) The Demandant (4) denics the Deed, the Parol ſhall demur for the Nonage of 
Ny e the Demandant. VVT 
if a collate - | : 


ral War- | 4 {EF e i 
ranty be pleaded in bar of this Action. Roll. Abr 141. (5) But whether without denying the 


Deed the Parol ſhall demur, guære; & wide Rol. Abr. 141. [vide infra.] 


Roll. Abr. 


— 


In a Quære Imtedit if a Feoffment of an Acre to which an Advovſon 
is appendant, with Warranty of the Anceſtor of the, Defendant, is pleas: 
ed, with Aſſets from the ſame Anceſtor, though the Defendant be within 
Age, yet the Parol ſhall not demur, for the Miſchief of the Lapſe incur” 
ring in the mean Time. | | . 


Rol. Abt. 
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"In an Aion Real if the Tenant pleads in Bar the Feoffment of the An- Rol. Abr. 
ceſtor of the Demandant, with Warranty to J. S. and his Aſſigns, whoſe 14% 
' Afſonee he is, and ſays, that Aﬀers deſcended to the Plaintiff ; to which 

the Demandant ſays, nothing deſcended; in this Caſe the Parol ſhall de- 
mur, becauſe though the Feoffment and Warranty is not in queſtion, but 
only the Aſſets, which the Infant may well try, Mo if he takes this Iſſue, 


the Deed of the Anceſtor ſhall be held to be confeſſed by him. 

So, for the ſame Reaſon, if in a Formedon in Deſcender the "Tenant Rol. Abr. 
pleads a Feoifment by the Anceſtor of the Demandant to A. and B. the 142. * 
Father and Mother of the Tenant, and to the Heirs of the Father with _ 
| Warranty, and that they are dead, and avers that Aſſets are deſcended 
to the Demandant within Age, though the Demandant ſays, that B. the 
Mother of the Tenant, is yet living. nn 

In an (e) Aſſiſe ( r an Infant if the Iſſue be, whether the Te- Rol. Abr. 
nant be a Baffard or Mulier, which is to be tried by the Biſhop, by 142. 
which his Blood is to be bound perpetually, yet the Parol ſhall not de- (e) But 
mur, becauſe this is of his 0wn Wrong, and there ſhall-be'no Delay in otherwiſe it 

. 8 | | ſeender ;. for x 
there if the Iſſue be, whether the Tenant be a Baſtard, the Parol ſhall demur. Rol. Abr. 142. 
(4) But otherwiſe it is if the Iſſue be, whether the Demandant be a Baſtard. Rol. Abr. 142, 


a 


this Writ, 


0 For the Nonage of what P erſon the Parol ſhall demur. f | 


The Parol ſhall not demur for the Nonage of the King, becauſe the Rol. Abr. 
Law always adjudges him of full Age. 5 = las. 0 

In an Action brought by Baron and Feme for the Inheritance of the Rol. Abr. 
Feme, the Parol ſhall not demur for the Nonage of the Baron, becauſe in 142. 
the Right of the Feme. 5 cl Es | 

In a Writ of Meſue brought by Baron and Feme in Right of the Feme, Rol Abr. 
the Parol ſhall not demur Br the Nonage of the Femme. ö 
In Detinue againſt an Executor upon a Delivery to the Teſtator, the page 19 
Parol ſhall not demur for the Nonage of the Executor. RNol. Abr. 
In an Action of Debt brought agaiaſt Baron and Feme, upon an Obli- Rol. Abr. 
gation of the Anceſtor of the Feme, the Parol ſhall demur for the Non- 142. 
age of the Feme. | | : | 

Ina Præcipe guoa reaaat againſt Baron and Feme of Land that the Rol. Abr. 
Feme had by Deſcent, the Parol ſhall demur for the Nonage of the Feme, 142. 
though the Baron be of full age. e Rode te Ee 

A Feme received for Default of hex Huſband ſhall have her Age, 


Rol. Abr. 


though the Baron was full Age. 24% 
5. In reſpect to what Eſtate or Intereſt the Parol ſhall demur*. _ 1 5 ie 15 
If an Iafant be in by (a) Purchaſe, he ſhall not bave his Age. 1 180 Carter 88. 


4 (e If an Infant be in by Abatement, and not by Deſcent, he ſhall not have his age. 
Rol. Abr. 143-——But if the Heir of the Diſſeiſee enters, he ſhall have bis Age. Rol. Abr. 
144. — 80 if the Tenancy eſcheats to an Infant Who is in by Deſcent la the Seignory, he 
de n e e PP 10, Te 2, 


As if there be a Leaſe for Life, the Remainder to the right Heirs of . Roll Abc. 
J. who is dead at the Time, his Heir within Age, he ſhall nor have is 14% 
de when he comes in by Aid Prayer, for he hach it by Purchaſe, __ 


oy 
F 2 * — $+- 4 r S 3 * 4 » g 
; LI 


Kol. Abr. As if; the Fath er and 8en and'H Heir p Tae to 990 "ang the 


+ 


4 17 Abr. In a Nuper obnt by the Aunt againſt the . 8520 and a Demand of the 


by his Fa- 
ther without for he £ 
144. (4). 8 War Feu 20 for he my ce 81 12 Wer At are hn Ay 


1 ax Aer vp AG . 


. If an Infant h ſtate in P by Purchaſ: ſyer 
1 n! he Ade, = Okay 5 b hath *. 5 e he Lite Eat he 


11 not have his 


2h ein 
143. of the Father, 400 after the F. ther Rey? And 4 real Aion Is Fe 
_  - againſt the Son, be Kae W Age e, [although h he ace al 
maindet in Fee ſcent. al 
Rol. Abr. If Leſſee for "Life 20 Filenders to an Ty who 1 W N 
143. * Deſcent, bi he ſhall not aye bis Age. 55 Rs 
(5) For 1 e | 
„ Eſtate for Life hath Continvance. Co. Lit. 338. b. 
Rol. Abr. I the Father enfeoffs his Son and Heirjn Fee AG 0 os and 
143, 144- dies, the Son ſhall have. his, A and 


51. in becauſe the eta Deeps Ext 
2 e in 19 N cof be th alf be e (9) ne? $7 


ben remitted, and fo in by Deſcent. Rol. Abr. Im 


Rol. Abr. I an Infant be enabled by Cuſtom to have and alien his Land at 2 
14% tain Time, as at fiftcen” Tears öf yer 'or a he can Par oF 
of Cloth after {hi s Time, and before his full Age of twenty one, he ſhall 
have his Age for the Cuſtom being to be contkrued fri] „does not ex- 
5 ec to this collateral Thing. 
142 Abr. Ins Formedon in in "RiotHten, if the Demand ant cht himſelf Heir to 
145. 3h the Donor, as Heir at, Common Law, 'and the Tenant claims as younger 
Son, as Heir to the Panor by the Cuſtoin, Ty prays the arol to demur 
ft his Nonage, yet it hall . -demur; ene: they” both. claim io be 
Heir to the ſame Perſon. 


Seiſin of the Father ofthe Aunt, who was the' raudfather of the Tenant, 
60 Es: 4. b. the "Tenant, who is in by Deſcent from her Mother, ſhall. not have, her Ape, 
S. E. cited becauſe they are one Heit, and of equal Condition as to Privity of Blood, 


and ſaid where he common Anceſtor died laſt ſeiſed, as the Caſe 2050 be intended. 
it is princi- 


pally to 14.4 0 * 11 wy lh \ 513 1 4 Iris ; 17; Nei ce 38 Ww 
7 — 15 8 * 5 
the Privity of At e e Sa 1205 ne te BO BET] 5 Be c 


*Page 1 6 * But if Land deſovndes | to A. and B. Coparceners, and e enter, a 

Rol. Abr. have Iſſue, andd: die ſeiſed, in a Nuper obiit-by one of the Hue againſithe 

143. other, within Age, the Parol ſhall emen. for the Nonage of tke rw 
„ beeduſs their common Anceltor did rior die laſt ſeiſed. 

Rol. Abr. If a Deviſe be tothe Tieir in ail, abd if he dies; Ewe that nabe | 

i; 4 ſhall ſell it, the Deviſee ſhall not have his Age, becauſe he on the El tar 
+ tate Tlibby:Parchafes:T !! ½„ as 

Rol. Abe, lf a Gift be made to the Father fe Life, che Rates in Tale the 


144. on, the Remainder! to the right Heir of the Father) andafterthe Father lite 
"Iv 1 and the Fee deſcends upon the Son within Age, yet he Aan not = 05 
„ 0 be ee the Estate Tail by Puachäſe 5 
Rol. abr, {Gift be tmade to the Father for Life, ala renter to 18 35 0 in val 


144. Tat the Remainder to the Son in Tall, the Retngin der to the right He 
3 the Father, and after the Stranger ins without Iſſue, and. after ha Fi 
9 4 Tin Megane, the F deſcends upgn the Son within Age, yet he thal | not 
' have bis Nos dl Ne BAN the Ay Pu ale. © 249. | 
Wi W 4 ink 1 6 to Tail, infeoff B. wo the Uſe of AH. and his Wiſe for ry 
256. Late, 2 { to the Heirs of 4. and”; Ne andi the Wife grants bet 
Waller and Eſtate to C. 2 his W during the Life of the e and C. ehtets. 
Lamb, ad- . | ad 
dged. ; 15 | 
And. 21, s. c. adjudged, Carter 88.8. c. cited, 


IN ANC Y 2 A GE. 
and dies, and the v deſcend to his Heir, agaipſt whom the Iſſue in 


il brings a Formedo! the Defendant ſhall not have his Age, becauſe he 
2 h _ as an Oc FANG * no on of Inheritance de cendeds- F 


: If , vo! Roa ah 1 to Warrant ds Dee of hi Rol. Abe. 
| Anceltar, 01 6 demur for the Nonage of wn 10 fadt. Sens 


for.the Nonagy of: 2 in a Writ of Entry / e marin Rane Ki s q 
of ge. c. 46. vide 2 Inſt. 257. Dyer 137. ＋ 4 AY 8 * 


If two ceners: in Gaye] are youched as ne Heir, _ Parol Ro be, 
ſhall demur for ths Jooagy, of the youngeſt, TT z; be ſeiled ; Jer hei is 144 0 
vouched 45 or his Po, | 
So if one Coparcener be vouched, and hath Aid of the other Copar- Rol. 1 
cener, who is within Age, the Parol ought to demur. l. 
If a Feme Tenant in Dower vouches the Heir of her Huſband; and tlie Rol! Adj 
Huſband of the Heir, the Parol ſhall pot demur. for the Nonage of the 144. 
0) Baron, his Wife being of full Age, becauſe the Baron is 'vouthed (5) But'the 


anly for che e of the Fe eme. ; . 3 -4 ; nm 


murred, if 


(dg ba ken vidi Age, ar the hee Ba. Abr. 144, 14g» 


if the _ Son. enter nnd the n 4 1 Parol Rol. Abr. 
ſhall not demur for his Nonage, if he be nuched as Heir within Age, if !45+ 
the-eldeſt Som be of full Age, who i ib Heir in Right, becauſe oy cannot 
be Heir by Continuance:. 

If a Baſtard be youched within Age by reaſon of his Poſſeſſion, the Pa- Rol. Abe. 
ral ſnall demur for his Nonage, becauſe he may be Heir by. Cantinuance ep it. 244, 
all bis Life, without Claim to the contrar 5 2 

If an Infant be vouched by Leſſee for Lie by febſpo of the Ryrer- Rol. Abr. | 
ſian, which he hath by Deſorne, the Parol ſhall demur, although he bath 146. 

not the Freehold by Deſcent. 

At Common Law if the Huſband had aliened the Lands of his Wife, loſt, 455, 
with Warranty, and died, and in a Cui in Vita by the Wife, or a Sur, 
cui in Vita by the Heir of the Wife, the Alienee had vouched che Heir 
of the Huſband within Age, the Kere ſhould have demurred till the full 
Age of the Vouchee. : 

* But by the Statute of (c) Weftm. 2 2. ca. 40. it is enacted, That if the Page 161 
Hoſband aliens the Right of his Wife, (d) che. Suit of her or her Heir, 
after the Death of her Huſband, ſhall not be delayed by the Nonage of (.) 8 I, 
the Heir (e) that ought to warrant, but the (/) (g Na ſhall Os C. 40. But 
tay till the Age off his Warrantor to > have his wum, e wy e the " 

by we rg 

an Ent is given to he Wife or FF Heir Sher an Alienation by hes Huſband) 970 Act is of 
litle Uſe: 2 Inſt. 456. (4) Extends only to a C or 8 cui in Mita, Which are the proper 


Actions upon an Alienation by the Huſband ; for if the Wife is Tenant in Tail, and the Baron 

aliens, and dies, and ſhe dies, her Iſſue cannot have a Sur cui in Vita, but a Fo rmedon, in which 

the Purchaſer, may youch the Eleir of the Bayop, and for his Nonage the Pa ol-ſhali demyr. 

' 1.x 455, 10 80 that it extend onh to. 1 of the Baron * aliened 2 Inſt. py | , 

f only of Tofe em mptor, not is Heit. — 456.80 of the immediate Pur- 

s Alience, len he may bel the eir de the Raron as Aﬀignce. 2 Inſt, 

Fr 4 12 5 50. à. So intended 2 where the Pur haſer is Tengnt in Decd, uot om 
he names 8 as Vouchce-or Tenant by Receipt, and 2 he Hgir, Cc, 2 Leon. 8. 

h F. 3. 4 Co. So, a. (g) Of any —— of Freeh 2 In Nate 1 When be eall 

'e a Re-fummons, 2 8 9 (i) Whether in 275 or a 2 loſt 6. 


* 


1 ba * 


i ; 4 


A 


. 6% Wen of fot > Where 


* a 1 | : 
3 2 'S 1 ; 
INFANCY and AGE, 
F 5 ho 5 5 8 , 1 Hy” : a, : 


8 
a 


i 2 f £1 10 175 0 | : 3 Ig 5 : N 
7. Where for the Nonage of the Prayee in lib. 


143. the Heir within Age, the Parol ſhall demur. 
600 But if | 


him in Reverſion, per Rol. Rep. 251. ſaid by Houghton arguends, quod Cale ant U. 
is not Tenant. (i) Where for the Nonage of the Prayee in Aid and Tenant by 


pl. 24. 2 Leon. 148. | | 
Rol. Abr. If a Leſſee for Life bath Aid of bim in (I) Remainder withib Ape 


145 whois in by Deſcent, the Parol ſhall demur ; /ecus if he were in 
Leſſee for 


Aid of him in Reverſion by Deſcent, Rol. Abr. 145. | I 


Nol. Abr. If there be Leſſee for Life, the Remainder to the right Heirs of J. J. 
145. who is dead, and after the right Heir dies, his Heir within Age, and 
big = # pang hath Aid of him, the Parol ought to demur, for he is in by 
„ Eee Cp Of on et, | 
Rol. Abr. Soif J. S at his Death hath two Daughters his Heirs, and afterthe 
145. one dies, and her Part deſcends to her Daughter within Age, the Pao 
ht to demur for her Nonage, though the Aunt is in by Purchaſe, 


144. Patron within Age, yet the Parol ſhall not demur for the Nonage of 
Rol Rep. the Patron; for the Charge lies not upon the Patron, but upon the 
223. 8. C. parſon. N ECAC 
at If two in Reverſion by Deſcent are received upon Default of the Lei. 

"I ſee, and the one is within Age, the Parol ſhall demur. Y 
Rol Abr. If a Feme in by Deſcent be received for Default of her Huſband, the 
. Parol ſhall demur for her Nonage, though the (/) Statute be parata peteati 
2 Inſt. 342. „ i. 1 VEE | „ ES 
e ee, 

„„ | | 
which vid, explained 2 Inſt. 341- 


Rol. Abr. In an Avowry for a Rent - charge reſerved upon a | Purparty, if the 
I45-6. Plaintiff Leſſee for Life hath Aid of him in the Reverſion within Agr, 
who is in by Deſcent in the Reverſion, yet the Patol ſhall not demur, be- 
cauſe the Land is not in Demand. wy 7 55 
*Page 162 *8. In what : Caſes if. the Parol demur againſt one it ſhall agaiol 
mal Pop another. 7 Kee 


45 FE 3.23. If two are vouched, if the Parol demurs for the Nonage of one f 
WAI ſhall for the other alſo. „ ee ee, ß 

Rol. Abr. If Aid is prayed of two Coparceners, iz. the Aunt and the Niete, 

146. and the Aunt hath the Remainder by Purchaſe, and the Niece ib n 

within Age, and hath the Remainder, by Deſcent, the Parol ſhall deut 

| e f So if Aid be prayed by one Coparcener of two other C 10 

74% which one is within Age, and the other of full Age, the Purol (hall & 

ooo Tere Fro odd ied ons I abnes 1 or 

Rol Abr. If the Tenant vouch himſelf and F. S. as Htirs, and J. S. is withit 

146. Ape, the Parol thall demur for both, 1 


| Rel. he. If in (b) Aon againſt Tenant by the Curteſy he prays 0 in Aid of 
Error is brought againſt Tenant by the Curteſy, the Parol ſhall not der for the Nonage a 
becauſe 


N ; Recript in 2 
Writ of Entry, notwithſtanding the Statute of Weſtm I. c. 46. vide 2 Inſt. 257. Dyer 13. 


| ou 
Rol. Abr. To an Annuity againſt a Parſon, if he hath Aid of the Ordinary and | 


INFANCY any AGE. 


lo a (a) Dum foit, info Ftatem by two Coparceners of the Seiſin of Rol. Abr. 
their Anceſtor, for the Nonage of one Demandant the whole Parol ought 146. 


e a) So in 
f to demur. e 0 | 9 
two Coparceners of a Seiſing of their Anceſtor the Parol ſhall demur for both, for the Nonage 
x of one. Rol. Abr. 146. ß. Ts e ; 
? I a Writ of Entry ſur Diſſeiſin by two Coparceners, of which one is Rol. Abr. 
5 | within Age, qui non proſequitur upon the Summons, yet the Parol ſhall 147. 
demur againſt the other alſo. : E | 2 
. If a Writ of Error be brought againſt the Heir of the Recoverer within Rol. Abr. 


Age, and a Scire Facias againſt the Tertenant, if the Parol demurs for 147. 
the Heir, yet it ſhall not demur as to the Tertenant ; for the Heir ſhall 
not be at any Prejudice if it is reverſed as to the Tertenant. | 

If four enter into (6) a Recognizance, and after one dies, his Heir Rol. Abr. 
| within Age, in a Scire Facias againſt the Heir and the reſt, the Parol ſhall 147. 
demur againſt all. | ü BIN | 


recorered againſt J. F. if the Parol demurs againſt one of the Tertenants 747- 
for his Nonage, it ſhall demur againſt all. VVV 
| Ina Scire Facias if two Coparceners are received upon the Default of Co. Lit. 
| the Leſſee, and the Parol demurs for the Nonage of one of the Coparce- 146: a 
ners, it ſhall demur for both. P 3 Co 13. a. 
If in Debt upon an Obligation agaraſt B. and C. Sons and Heirs of the Dyer 239. 
Obligor, and againſt D. the Daughter and Heir of A. who was another pl. 39. 
of the Sons and Heirs of the Obligor in Gavelkind, Proceſs is continued Hawtiry 
till the Uncles are outlawed, and the Niece waived, and after the Uncles Ver. Aager. 
are pardoned, and bring a Scire Facias againſt the Plaintiff, who thereupon ©: oY 
declares againſt them mul cum the Niece, and the Uncles plead their L 205 
Niece is but of the Age of ſeven, unde non intendunt guad durante Minori Moor 7 x 
Alate ſua they ought to anſwer, &fc. yet the Parol ſhall not demur ; for pl. 203. 
the Niece is out of Court, and guaad her the Original is determined, and And. 10. 
at her full Age no Re-ſummons could be ſued again(t her, but the Uncles Pb 22. 
only becauſe ſhe never appeared in Court, | 5 bz 10 bogs 


9. In what Caſes the Demurrer of the Parol for Part ſhall be for all. | „page 163 


ln a Writ of Error upon a Judgment for divers Things againſt an Tn- 4 Aff. . 
ant upon a Recovery by his Anceſtor, if the Infant diſclaims for Part, Rol, Abt, 
by which.the Judgment is to be reverſed for Error therein, yet for the 147. 
Ponage of the Infant the Parol ſhall demur for the reſt, and this ſhall _ 
nike the Parol to demur alſo for that in which the Infant hath diſclaimed, 

cauſe it is but one Record; and therefore if he hath his Age as to 

«nt, he ſhall have it for the whole. TT 5 

The ſame Law in an AQion againſt an Infant if he acknowledges the Rol. Abr. 


e Niect Pon of the Demandant for Pa 1 

is | ; Part, (c) yet if the Parol demurs for the 147. 
F ell, it ſhall demur for all. e OF "OF® (e) Ina Pre- 
Vl Gems! | FN cipe quod 


reddat the 


den, - | Tenant may confeſs the Action for Part, and pray his A ge for the we Bro. Age 9. 
8 If an Infant brings a Writ of (4) Entry fur Diſſeiſin to his Father, 


is withit # the Tenant pleads the Releaſe of the Father as to Part of the Land Rol. Abr. 


emand, by which the Parol is to demur for this, yet it ſhall not de- 147- 
ur for the relt. | 8 Tout 7 (d)Ina 


Writ of En- 


3 | „ try ſur 
Diſſeiſin in the Per Age is taken away by Weſtm. 2 c. 47. which vide 2 Inſt. 256. 


| N 3 Co. 13. a. 
two are bound in a Statute, and one dies, his Heir being within Age. Hetl. 5g. Lit. Rep. 73. 


In a Scire Facias againſt the Tertenants to have Execution of Damages Rol. Abr. 
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nad. Abr. | 162d (e) Aﬀﬀſe by three Coparcen 


— tendedofan te reſt, yet becauſe the Affe ſhall not be taken by Parcels, it ſhall de. 
. Moridanceſ- mur for the whole. . | | | 8 . - 8 


4 C in 1 6 Sts KM Sales 3 KG 2 3 0 £ 3 1 
an Aﬀiſe of Novel Diſſeiſin, even at Common Law che Parol ſhould not have demurred. Rel 


n 


6 Co. 5. a. ff in Dower the Tenant vouches one within Age, id fayour thereof, he 


Rr 
YI 8 1 


to advi 


f 
* I : . 33 ; 1 PE. 1 f 
Amzatts ver. 10 a Writ of Error out of the Common Pleas the only Queſtion 3% 


Sid. 252. being joined by the Infant that ſued by his Guardian, and it being tries, 


fe 8 INFAN C * 4 A G E: . 
ers, if the Tehart claims 25 Tere 


bp che Cutteſy of the Whole, and prays in Aid of one of the Phonith 


(1 "his in Reverſion within Age, and hath Aid of him, by which the Pargj 
m 


— 
899 


be 1n- ought to demur for the third Part that belongs to the Infant, and not for 
file of 


for : 10 


Abr. 141. 7 
| 10. Of the Prayer of Age and Counterple. 
6 Co.g.3. The granting that the Parol ſhall. demur io Jadgment of Lav i in fl. 
vour of the Infant, therefare the Court ex Offcio ought to grant it, though 
„ il 0s wing Are 5115444 
A Jos, x58, Where Age is granted, or the Parol demurs, the Writ does not abate; 
Raſt. Ent. but the Plea is put without Day until full Age, at which Time there ſhall 
355. , d / 6 bn muon os, 
Dyer 79. pl. Ina Formedon if the Tenant vouches J. S. as Couſin and Heir of, &. 
48. and for his Nonage pays that the Parol may demur, he ought to ſhev 
bow he is Couſin. „ 5 ; | 


ought to ſhewa Deed. | Ed ye: 
Rol. Abr. If a Man hath Aid of an Infant, and of the King, becauſe the Infant is 
146. in Ward to him, after a Procedendo the Parol ſhall not demur upon De- 


4 Eon. 25 mand for the Nonage of the Ward; though this ought to have been grant- 
2 4. ed, if be bad demanded it at the Time of the Aid Prayer ; for the Proc 
N. Bendl. dendo commands the Juſtices to proceed, and he ought to have ſhewnthis 


* 


118, pl. 151..in Chancery to ſtay the Procedendo. - e 
3 Bult 144. A Counterplea of Age is like an Eftoppel, and therefore onght to be 
very plain and certain to every Intent. e | 

Rol. Abr. if a Man ſays in an Action (in which Age lies) that his Anceſtor wit 
146. ſeiſed in Fee, and died ſeiſed, and this deſcended to him within Age, 
*Page 164 * and prays his Age, (d) it is a good Counterplea (e) that his Ancelr 
(4) That he 4;4 not die ſeiſed. wu lg he n ; 

is a Baſtard, | : 1 3 2 

hath an elder Brother, or that his Father was attainted, Ge. Dyer 137. pl. 26. 3 Bull. 10% 
vide and the ſeveral authorities there cited, Rol. Rep. 325. and the Books there cited. Cr 
Jac. 493. le) In a like Cafe the Demandant traverſes the Deſcent, and Day given the Tera: 
what to do. Hob. 266. 5 ; 


32 E. 3.55: If an Infant upon Default of the Tenant prays to be received, becar® 
Rol. Abr. the Tenant is Tenant by the Curteſy after the Death of his Mother, tt: 
146. Rexerſion to him by Deſcent as Heir to his Mother, and prays the Pardl | 
may demur, it is a good Counter plea of the Age, that the Land us 
given to the Mother and ber firſt Huſband in ſpecial Tail, and the Hul 
band died without Iſſue, and ſhe took the l enant for her ſecond Huſbaog TH 
ſo the ſecond Huſband in by Abatement. - _ | 


"I. 


Aten. Whether upon a Plea by the Defendant to have the Parol demur, (e 


Lev. 163- and found againſt the Infant) a peremptory Judgment ſhould be g"*? 
Raym. 118. againſt him, or only a Reſpondeas Oufter : It had been argued and moch 
ar 35 laboured in C. B. that it ſhould be only a Reſpondeas Oufter ; but after 
ed. great Debate, they held the Law to be manifeſtly clear, that every dil. 
Neg tory Plea that receives its Trial by the Country ſhall be peremptoſj, - 
it be of what Nature ſoever, though this Caſe was a. Caſe of as mic 
Compaſſion as could be, and the Court would have ſhewn the Infavt #9) 

/ "lawful Favour ; and of the ſame Opinion was the Court of B. K. ape 

the Writ of Error. | 10 
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(B) 40 what Caſes they liver axon, 5 8 
(O) in phat Banner they are HE n 

(D) Df, Wing: an. Jyformation,: the Proceed- 

ings thezeon, and the Pꝛoviſions made here- 

in by Statute. 169. 
5 nts HURON © von 

(A) Of the Nature and ſeveral Kinds of In. 
| I WT ormatrons., . Ni elk 5 ; 0 


A N Toformation may be defined an Accuſation or Complaint exhi- 
11 bited apainſt a Perk for ſome criminal Offence, either imme- | 
diateſy againſt the King, or againſt a privite*Perfon, which, from its 
Enormity or dangerous Tendency, the Public Good requires ſhould be 
retained and puniſhed, and differs principally * from'an Indictment in . 
this, that an Indictment is an Accuſation found by the Oath of twelve a8 15 5 
Men, whereas an Information is only the Allegation of the Officer Who | | 
exhibits it. | Sas ara Raped cas n 
This Difference between Informations and Indictments has made Ca) (a) Vids Sir 
ſome Men conceive, that this kind of Pro eeding was utterly, unlawful,- as Franc: 
being not only contrary. io the original, Frame and Nature of our Laws, mnnington's 
but aiſo contrary to (0 Miugna Charta, and ſereral other Statutes; which Argument. 
require that no Man ſhall be put to anſwer, e. but upon Indictment or * Mod. 436. 
Preſentment ee 8 e + Shows: 
; | | 106, Wer 
Lo TITS a LAI RE 
Hawk. P. C. it is ſaid to have been holden, that the King . ſhall put no one to anſwer for a 
Wrong done principally to another, without an Indictment or Preſentment, but that he may 
do it for a Wrong done principally to himſelf; for which is cited Theol b. I. c. 4 f. 9, 10, 


Vc Finch 336. Fitz. Action ſur le Caſe, &c.———Alfo from the Abuſes made of .them they 


9 


ave been complained of as unlawful, as parriculurly in the Reign of H. 7. when by .Force of 


a Statute made in the 1 th Year of that Reiga, which impowered Juſtices of Afiſe and Peace to 
proceedoh'all Penal Statutes by Information, they were made uſe of by Empſon ind Dudley to 
the great Oppreſſion of the People: But this Statute was repealed by x H. 8 c. 6. 2 Hal. Hiſt. 
© 20. (6) Cap 29 and g E. 3. 9. 25 E. 3 e. 4. 28 E. 3. e 3. and 42 E. 3. e 3; 


Bar though, as my Lord Hale obſerves, in all Crimjioal Cauſes the moſt 2 Hal. Hit, 
ogtilar and ſafe Way, and molt conſonant to the Statute of Magna Charta, P. C c. 8. 
& is by Preſentment or Iadid ment of twelve lworn. Men, yet he admits 
8 ; | 5 | that 


INFORMATIONS. 


But | that for Crimes (e) inferior to Capital ones, the Proceedings ma be by In- 
6 formation; and this, from the (d) long and frequent Practice, TY ber- 
will lie for a tainly eſtabliſhed as Part of the Law of the Land; and therefore at this 
capital Day the following Kinds of Informations may be exhibited, wherever the 


Coe 9 No ſuch a Proceeding. 
Hor Miſhrl- Nature of the Offence deſerves ſu ding | 
ſion of Trea- PEE: Ein Wes | : hte 
ſon. 2 Hawk. P. C. 260. 2 Hal. Hiſt. P. C. c. 20. (i) That Informations were at Com. 
mon Law. 5 Mod. 463. per Holt C. J. & totam Curiam—Et vide Show. 106, SG. 


2 Hawk. P. 1 /f. For an Offence principally and more immediately againſt the King 
C. 260. & an Information may be exhibited in the Name of the King's Attorney 
vide 975 General, and ſuch Information may be filed without any Application or 
2 no Leave of the Court, and the Party ſhall be obliged to anſwer the ſame; 
' ſuch Infor- alſo the Statute 4 5 W. & M. cap. 18. (infra 170.) which requires 2 
mation can Recognizancefor Payment of Coſts from Perſons exhibiting and proſecuting 
be brought Informations, does nat extend to Informations filed by the King's Attorney 
on a Penal General, and it is (e) ſaid that the Court will not quaſh ſuch Information 
Statute. on Motion, but will oblige the Party to demur or plead thereto, _ 
(⸗) Salk. 2dly, On Application, and Leave of the Court, grounded on Motion and 
372. pl. 13. Affidavit of ſome Miſdemeanor, which if true, doth from its evil Ten- 
19. Raym. dency merit ſueh Proſecution, the Court allows of the filing of an Informa- 
„ tion in the Name of the Maſter of the Crown- Office; and of ſuch Kind of 
P. C. 261. Informations there are numbei leſs Precedents in the Crown-Office f. 
2 Hal. Hiſt. . | 1 5 
P. C. c. 20. 

+ See the Statute 4 80 5 W. & M.c. 18, infra 170. 


But for this gdly, Whefe by many Penal Statt tes the Proſecution upon them is by 
vide Tit. Ac- the Acts themſelves limited to be by Bill, Plaint, Information, or Indid- 
tions Quitam, ment, there, without Doubt, the Proſecution may be by Information 2s 
33 well as by any other of theſe Methods; alſo of common Right ſuch an 
ne, & Information, or an Action in the Nature thereof, may be brought for Of- 
ſupra n. -fences againſt Statutes, whether they be mentioned by ſuch Statutes or not, 
| unleſs other Methods of Proceeding be particularly appointed, by which 
all others are impliedly excluded. 1 


4b, Informations in Nature of 77 Duo Warranto may be, and 


frequently are, exhibited, with Leave of the Court, for uſurping Privileges, 

4 Franchiſes, Ec. which in ſome Keſpects is (g) a Civil Suit, as it is uſed 
page 166 * as a proper Means to try a Right, though it puniſhes the Miſdemeanor, 
(For the ſuch as the Uſurpation, . ys 9 5 
Writ of Quo 5 5 

Werranto, j : | : 

and how it diſſers from an Information in Nature cf a Duo Warranto, vide 2 Inſt. 282, 495+ 
Latch 46. Sid. 86. Old N B. 107. Cro. Jac. 259, 260, 528. 3 Bull. 54. Cro. Car. 311— 


Of the Proceſs on ſuch Information, Carth. 503, Ld. Raym. 426. Salk 5; Comb. 19. pl. 


4. Salk 374. pl 15.—For the Judgment thereon, Palm. 1, 2. 2 Rol. Rep 113 Cro. lac 
260. Salk. 374. pl. 15. 4 Mod. 55, 58. Carth. 18. (g) And being a kind of Civil Þro- 
cecding, there ought to be no great Fine ſet on the Party. | 


[Information in Nature of a Puo Warranto in what Manner grantable, 
and where ſervers] Defendants may be put in one Information. See 9 
Ann. cap. 20. ſet 4,—What judgment fhall be given and Colts recover 
ed by or againſt the Relator, Id. /ef. 5.——T he Statute of Jeofails ex 
tended to ſuch Informations. Id. ſea. 7. See infra 71 2. 


. 


* 


() Jn what Caſes an Information will lie. 
2 Hank P. oo ERE we ſhall lay down what hath been colletedb Serjeant Hawhint, 
\ y Serjean 
ene H and is, as he ſays, every Day's Practice, agreeable to numberleſi P . 
thorities cCedents, viz. either in the Name of the King's Attorney General, or 45 , 


there cited. 


P Xoem_.cuiw. ac. 


Lr 


ao „7 


na- 


| of 


he Court will not grant an Information againſt a Man for ſending à Challenge, if it ap- 


the Proſecutor's Oath and Recognizance) if it appears clearly that he ated without any bad, 


fee Andr. 238.—And in other Cafes for not ſummoning. Andr. 272 ——An Information 


INFORMATIONS. 


Maſter of the Crown Office, to exhibit Informations for Batteries, Cheats, 

ſeducing a young Man. or Woman from their Parents, in order to marry : 
them againlt their Conſent, or for any other wicked Purpeſe, Ca) ſpiriting (a) wy 
away a Child to the Plantations, reſcuing Perſons from legal Arreſts, Per- #7: 5 19. 


y — 


juties, and Subornations thereof, Forgeries, Conſpiracies, (whether tio 


accuſe an innocent Perſon, or to impoveriſh a certain Ser of lawful Tra- 
ders, (9c. or to procure a Verdict to be unlawfully given, by cauſing 


| Perſons bribed for that Duet to be ſworn on a Tales, and other ſuch 


like Crimes, done principally. to a private Perſon, as well as for Offences 
done principally to the King; as for Libels, ſeditious Words, Kiots, 
falſe News, Extortions, Nuiſances, (as in not repairing Highways, or 
obſtructing them, or ſtopping a common River, Cc.) Contempts, as in 
departing from the Parliament without the King's Licence, diſobeying his 
Writs, uttering Money without his Authority, eſcaping from legal im- 
priſonment on a Proſecution for a Contempt, neglecting to keep Watch 
and Ward, abuſing the King's Commiſſion to the Oppreſſion of the Sub- 
jet, making a Return to a Mandamus of Matters known to be falſe ; and 
in general any other Offences equal the Public Good, or againſt the 5 
firſt and obvious Principles of Juſtice and common Honeſty r. 2 Court 

| 1 1085 3j 
an Information againſt ſeveral Perſons, for taking a young Woman from her Guardian aſſigned 
in Chancery, and marrying her, though ſhe went voluntarily, and though « hancery has com- 
mitted Defendants for a Contempt. Stra. 1107, Andr. 310 The ourt will grant an 
information for taking away a Natural Daughter under Sixteen from her putative Father, 
under Stat. 4 U 5 P. M. c. 8. Stra. 1162.—The Court will not grant an Information 
againſt a Juſtice, for refuſing to condemn an Horſe under Stat. 5 Geo. c. 12. on the Oath of 
the Perſon ſeiſing, and in the Abſence of the Owner. Stra. 118 1.—If an Attorney, a Commiſ- 
ſioner to take Affida vits, in B. R. examines on Oath, without putting in Writing upon an Arbi- 
tration, the Court will grant an Information. Wilſ. 7.—80 if 2 - commits a Man for 
Non- payment of an illegal Fee, as One Shilling for diſcharging his Warrant. Wilſ. 7.—If 
the Overſeers of the Poor procure a Man (for Ten Pounds and a fat Hog) to marry an Ideot, 
chargeable to their Pariſh, whereby ſhe and her Child become chargeable to the Man's Pa- 
riſh, the Court will grant an Information. Wilſ. 41. The Court never grants an Infor- 
mation (on a Penal Statute) where the Penalty veſts in the Crown only; the Attorney-general » 
muſt file it. Stra. 1234.— Therefore if the Suit op a Penal Statute, as on 12 Ann. c. 16. 
for Uſury, is lapſed by Time to the Crown, the Court will not grant an Information. Tbid. 


pears that the Party applying had previouſly ſent Letters to him, which imported a Challenge; 
though, if both Parties apply for Informations, the Court will grant them. 1 Bur. 316.—— 

The Court will not grant it on the Application of notorious Cheats, againſt other Cheats, for a 
Conſpiracy to cheat them at a Race. 1 Bur. 548 The Court will not grant an Information 
againſt a Juſtice of Peace, though he has acted irregularly, (as by committing a Man without 


oppreſſive, or injurious Intention, but they will not give him Coſts. 2 Bur. 719, 1162. 
Nor againſt a Juſtice who hears a Charge and does not proceed on it, becauſe he thinks it is not 
within the Proviſion of any Law; even if ſuch Opinion is erroneous : if it is right, they will 
diſcharge the Rule to ſhew Cauſe with Coſts. 2 Bur. 785 'Che Court will grant an Infor. 
mation for detaining a Woman addicted to drinking, and uſing Arts to prevail with her to make 
a Will. 2 Bur 1099. The Court will not grant an Information on the Application of the 
Attorney-general, in Caſes proſecuted by the Crown, for he may exhibit one himſelf. 3 Bur. 
15 64—An Information lies againſt a Juſtice, without whom a Seſſions cannot be held, for vo- 
lustarily abſenting himſelf. Stra. 21.— For refuſing to put an Act in Execution, Id. 413. 
For bribing Perſons to vote at Corporation Elections. 2 Ld Raym. 1377.—— For publiſh- 
ing an obſcene Book. Stra. 788.——For Blaſphemy, 74. $34 ——Againſt Judges of an Infe- 
P95 ©ourt, for unduly diſcharging a Debtor. Hardw. 135 —Againſt à Captain of a Man of 
War, in Harbour for refuſing to let Coroner come on Board to take an Inquiſition. Andr 231. 
Fra. 1097 For keeping great Quantities of Gunpowder, as for a Nuiſance. Stra. 1167.— 
With reſpect to Juſtices, in making Orders of Removal, and not ſummoning the Party, Sc. 


not lie for Facts committed on the High Seas; for an Information is local, Stra 918. 
See farther on the Subject generally. 6 Com. Dig 359. Ce. 5 5 


. Anloformation was exhibited againſt D. an Attorney of C. B. for ſpeak- Carth. 14, 
855 ſcandalous and reproachful ords of Sir / Kay, Knight of the 15. 
ire forthe County of York, and a Juſtictof Peace, Ac. concerning his ſaid The King 
ce of Juſtice of Peace, and the exerciſing thereof; and upon De. Darby. 
munter to this Information it was argued, that it would not lie for 0 
Ous 


INFORMATIONS 
bone Words ſpoken 6nlyof a particulir Perſon, becauſe he might tae g 


Action on the Cafe to recompence him in Damages; though it Was 3d. 
mitted, that ſuch a Proceeding might be warranted for Libe or fbr Gif. 
perſing defamatory Letters, becau e by ſuch Means the public b. acer 

be diſturbed, arid Diſcords fomented among Neighbours, Which mi ht at 

laſt be a public Injury, but that there was no ſach Miſchief in tlie preſent 

Jide it vas inſiſted, chat this Information Was founded 

on ſufficiem Matter, becauſe this Proſechtion ĩs not 8 the 
a 


An Information was exhibited by the Attorney General for conſpiring 

fo deſtroy the King's Revenue of the Exciſe : Aud whereas the Kiog by 

1 Inde nture, Wc. prolat), had farmed the Exciſe of | London, Middtefes, and 
Page 167 * Southwark to A. B. and C. rendering 1 1800!, per Ann, Monthly, Sc. (a) 
LISG, | > Defenc l Oe. Ulicite, faftioſe, E ſeMiioſe 500 
16 Car 2. in a verunt k conſpiraverunt ad deſiruend & depauperand” Farmarias Exciſe 
B, R. Rev predid”, &c. and many other Facts were laid in the I nformation tending to 


2 * the deſtroying the Exciſeman, depauperating them, deſtroying the King's 
4 Revenue of Exciſe, pulling down the Exciſe- houſe, raiſing a Tumult 
ers of Lon amonglt the poor People, Cc. But the Jury that were to try the Wir 
ces, „ Vere unwilliog to find this Matter, though expreſely proved, fearinp it 
Lev. 125. might be conſtrued no leſs than Treaſon, and Þ would nh, ind tha a 
Keb 525, and och of the Defendants illcite, fadtoſer£5 /editiaſeſe aofemblaverun, i 
S. C. Thcite, fade, & ſeditiofe confultaverunt, & conſpiraverunt ad depaupe- 
(a) For a rand” Parmar ins Dom Regis Exciſe predic”, prout prædid' Attornat' 
Challenge Gen Dom” Regis, Ce. & quodd tolbm alium materiam in Thfurmatione 
(enen contentam find them Not guilty, and find 7. F. Not ppiley generally. I 
wit! 80 was moyed in Arreſſ of Judgment, that pare is no Offer at. all found; 
| 13)"; 4.25 for to conſpire to depauperate the King's, armers is no Offence, for it 
Perſon ap- pal be done by lawfal Means; andthat_they are laid to be the King's 
plying was Farmers is but a Defeription of their Perſons, not that ĩt was at the King's 
the irik, Revenve of Excife the Conſpiracy ſtruck, and the # emblieruiit is not 
Sender of it, the Charge, for then it ought to have been laid Fiotoſe & ronthſe, but 
and ought only leading to the Conſpiracy ; for they malt alſemble beſore they cat 
bebe ne confult and conſpire, It was anſwered by the King's Counſel, that the 
ſe a rus illicit afſemblaverunt. is an Offence againſt the Law, and as properly and 
Remedy, fully laid as could be ; for riotoſs is where the Aſſembly is with Intent 
Bur. Rep, to commit a Riot, and rontoſe fora Rout ; bur an Aſſembly may be illegal 
316. ſee 1d. and puniſhable, and yet the Intention of that aſlembling may be good, 3s 
402. This 21 H. 3. Bio. lit. Riots 1. per Fineux ; as if Men meet to prevent the 
ex'raordi- Breach of the Peace between A. and B. A. going to Market, and B. ihres 
Fl 1 ening to beat bim there, and to this Aſſembly no properer Epithet cou 
5 allowed be given than illicite; but beſides, all Manner of Combinations and Confe- 
to Cheats, a- derucies are unlawful without Reſpect to their End, 27 AF. 44. Moor, Lord 
gainſt other Gray's Caſe, and Cro. Ja, the Caſe of the Paritans petitioning 3 but this 
Cheats, J. Conlpiracy, being to depauperate another lan, is unlawful in its End; 
5 gun? and io anſwer the Gbie 0g that hath been made, it might be ſaid, tht 
uſtices o 3 75 ö 


5 as —— 
2 <a * 
„ . 
r * a . 8 Jy w—_—_ 
* * * — — reer — oi A 


Peace, for „„ „ | 5 5 

. retuſing to grant a Victualler's Licence under Stat, 26 Geo 2. c 31. denied; but if in fuck 

Cate they act partially, maliciouſly, or corruptly, an Information ſhall be granted, 14. 30. 

See 2 Bur Rep. 653. for more of granting or refuſing Informations againſt fuſtices of Peace. 

ſeo 2 Bur. Rep. 654, 7:0, 722; 985. againſt ſeveral Perſons for publickly finging in the High 

Strect before aTradefmai's Door libellous Songs, 2 Bur. Rep. 983. HE he 
„ ail 


9 


c 


1 NFO RM AT EO N 5. 


— - the depatperating ratin of another Man way be by lawful-Meitis, and the 
9 vente of a awful AQ, yet that is bees Bhs not in the Intention 
of the Party, but it is Damn Alu Infurtu; but for a nuttiber of Men 
to deſign and conſpire the depauperating of another, cannot 'ceftainly be 
lawful, for there the Damage to the third Party is their only Aim and End, 
ard it is as well a gift the Law bf Chatity and common Sociery ; and this 
might be ſid, if there were notte of the King's Farmers in the Cale; 
but here the Inducement ta the whole Charge in the Information is, that the 
Defendants, Ec. mit hinunter feſraulare & teprivare dium Dom” Regem 
de Redditu ſuo pres, & priediavs Farr 1 c.,deflriere & depaype- 
rare, did ſo and ſo; now this Inducement in the wholeis applicable to every 
Branch of the Charge, and the Jury having found thoſe Charges as they are 
laid, feiliret Modo & Forma pront, Er. they have found confequently that 
it was done by the Defendants, machinantes, c. which makes it in their 
intention to ſ{tike at the King's Revenue, as well as in Conſequence. ft 
was alſo utged for the Befendants, that for à bare Conſpiracy, without any 
A@ done in Proſecution of it, no Infbrmation would he : But Curia cont. 
for though there-milſt be ſome Fact tb be as Evidence of the Conſpir oy, 
as 9 Co. Poulter's Ne is the Confpifacy that is the Crime, and that 
being found, it is enough. It was alfo urged by the King's Counſel, that 
the Modo & Forma'prott in the Verdict extends to all the Charges of Fat 
that were done in Proſecution of this Conſpiracy, and the Acquittal uon 
tot! al materiam, c. extends to the diſtin& Charges of Facts that have no 


Relation to this Conſpiracy 4 But Windham. Juſtice ſaid, the Modo & Page 


Forma prout could by no means make the Verdict comprehend other Mat- 
ter of Fact than was expreſsly found. It was moved by the King's Coun- 
ſel, that they might inform he Court of the Heinouſteſs of this Conſpi- 
racy, and how it was proved to be upon Evidence to the Jury that tried 


it, to aggravate the Offence, and induce the Diſcretion'of the Court to in- 
creaſe the Fine; and the Caſe of Machin and Tully was cited, where a + 
Battery being found by N/ Prius againſt them, the Court informed them- - 


| ſelves of the Heinouſneſs of it by Affidavit, and thereupon vacated a Fine 
that was ſet in a Judge's Chamber, and fet a high Fine upon the Defen- 
dants: Bit the Court refufed it, ſaying, that were a Way to let in thoſe 
Matters of which the Jury has pn; nay them, by tuffering Affidavits to be 


made, but in Machin's Caſe the Jury found the Defendants guilty of the — 
Whole; and what needs Aggravation of this, which appears ſo foul as it is 


found? The Court after unanimoufly concurred, that Judgment ought to 


be given for the King, though as to the Offence found there wag ſome Va- 
riety of Opinion. Windham diſtinguiſhed betwixt a Confederacy and a Con- 
ſpiracy, that for a Conſpiracy there ought tobe ſome Fact done in Execu- - | 
tion of it; ſo an indictment cannot be maintained of a Man as a common 
Thief, or. Chaniperter, or Foreſtaller, without laying ſome Fact of thoſe 


Ottences; and in this he grounded himſelf upon 29 Af. 45. but he held 
that here the Defendants are found guilty of a Confederacy, which is not a 
Word of Art, but may be expreſſed in other Terms, and ſuch-an Offence 


will this Matter foundamountunto; he held the Informationas tothe unlawful 


Aſſembly not good, becauſe they wanted Vi & Armis; as to all the ſubſe- 
quent FaQs, he held the Defendants acquitted; and as to the Intention of 
5 defrauding the King of the Rent, Cc. he held the Acquittal did extend; 

becauſe they were acquitted of the Facts to which that was to be applied; 
but as to theConfederacy the Verdict has found enough, and tho? it were to 


a privare End it were unlawful; but here it is more, and that Which will 
aggravate it highly; for the Cuſtomers of the King are public Perſons, as 


the King's Revenue is of a public Concern, and it is ſet forth in the Infor- 
mayon that theſe were Farmers of a very great Value; it is one Thing to 


beat 2 private Man, and another Thing to beat a public. Officer, or the 


King's Servant ; if a Man ſhall ſtrike the Sheriff, that has the Character of 
| a pub- 
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INFORMATIONS. 


a public Officer,iir would be a high Offence. 7 wiſden held, that Vi t 
 Armis was not neceſſary, and that they are found guilty of an unlawful 
Aſſembly; and in that my Lord Chief Juſtice concurred ; as alfo that 


th e-Intention of | defrauding and depriving the King of bis faid Rent is 


implicitly found within the Modo E Forma prout,, Ec. for ſo ſhall the 


machinantes, c. be applied. B and Keeling concurred, that for a 
Conſpiracy alone without any Proſe | 
den ſaid, a Confederacy is a farther Degree of a Conſpnacy ; and they 
all agreed, that che King's Revenue being concerned did highly aggravate 
the Offence; 2 H. 4.7. and 8 H. 5.6, were cited, that for Maintenance 
of that a Monk ſhould be able to contract, and Probi Homines de Dale 


ſhould be a Corporation. Lord Chief Juſtice cited old Magna Charta, 


where there is a Statute againſt ſuch as ſhould undervalue Lands in the 

King's Hands. So Judgment was given for the King; but the ſettling 
of the Fine was reſpited, becauſe they would conſider as well Qualitatem 
Delinquentis as Quantitatem Delidti. In this Cafe were cited, 3 E. 3. 19. 

43 pl. 38. Aﬀerwards, the ſame Term, Starling was fined 300 
Marks, pg the reſt of the Brewers 100 Marks a- piece, but with ſome 
Apology by the Court for the Smallneſs of the Fine. „ | 
[An Information, by the Attorney-General, lies againſt one for un- 
ſhipping, c. though another is in Execution on a Judgment for the ſame 
Offence. Bunb. 311.] _ J 


* 
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*Page 169 5 * (C) In what Männer they are to be laid. | 


VideTit. In- R EGULARL Y the ſame Certainty that is required in an Indid- 


dictments. ment is in like manner required in an Information; but it has been 


| (a) Salk. (a) held not to be neceſſary to repeat the Words dat Cur hic inteligi c 


2 4 5 informari in the Beginning of every diſtinct Clauſe, if the Want of them 
2 Hawk. may be ſupplied by a natural and eaſy Conſtruction. 4 5 
P. C. 261. In an Information againſt Roberts the Ferryman over the River 
Carth. 226. Mercy, which parts Angleſea from Carnarvonſbire in Wales, it was 
The King laid generally, wiz. that this was an antient Ferry Time out of Mind, 
ver. Roberts, and that 1d. was the uſual Rate for the Paſſage of a Man and Horſe, 
7d. for 20 Cattle, 2d. for 20 Sheep, c. that Roberts being the common 
Ferryman, between 7 Septembris Anno 2. fc. and the — of exhi- 
biting this Information, inju/le, oppreſſive, & deceptive cepit & extor/it 
de diverſis Ligeis & Subditis Domini Regis ignotis to the Attorney Ge- 
neral paſſing that Way, diverſas Denariorum ſummas exceden” antiquan 
Ratam & Pretium pro Paſſagio & Tranſportatione ſuis & Averiorum ſuo- 
rum, widelicet, pro Paſſauio & ee, cujuſlibet Perſone cum 
Equo ſuo 2. ( pro quibu/libet 20 Catallis 25. & fic ſecund Ratam pradid 
pro majori wel minori numero Averiorum, Ec. The Defendant was foo 
guilty, and it was moved in Arreſt of Judgment, chat the Information 
was too general and uncertain, becauſe it did not alledge that any patii- 
cular Perſon, or any certain Number of Cattle were ferried over within 


; the Time laid in the Information; neither did it mention any particular 


Pei ſon from whom the extorted Rates were taken which it ought to do, 
that the ſingle Offence might certainly appear to the Court; and after 
great Deliberation: the de Court was of that Opinion; and per Holt Ch. 
Jaſtice, in every ſuch Information a Gogle Offence ought to be laid and 
aſcertained, becauſe every Extortion from every particular Perſon is à ſe-· 
ain and diſtin Offence; and therefore they.ought not to be accumi- 
ated under a general Charge, as it is done in this Caſe, becauſe each Of- 


| fence requires a ſeparate and diſtin& Puniſhment, according to the _ 


cution, Information lay; and Twiſ. 


Statute. 


mined on a Mandamus, or that it hath been acquieſced in many 
that it depends upon the Right of his Voters, which bath not been tried, 


diy of the Offence ; and it is fot poſlble for the Court to proportion the 


Fine or other Puniſhment to it, unleſs it is ſingly and certainly laid. 
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D) Of filing an Information, the Proceedings 
thereon, and the Proviſions made herein by 


T ſeems to be the eſtabliſhed PraQiice at this Day not to admit of the 2 Hawk. 


filing of any Information (except thoſe exhibited in the Name of his P. C. 262. 


Majeſty's, Attorney General) without firſt making a Rule on the Perſons 
complaindd of to ſhew cauſe to the contrary ; which Rule is never granted 


but upon Motion made in open Court, and grounded upon Affidavit of 


ſome Miſdemeanor, which, if true, doth either for its Enormity or danger- 
ous Tendency, or other ſuch like Circumſtances, ſeem proper for the moſt | 
public Proſecution ; and if the Perſon, on whom ſuch Rule is made, hay- 
ing been vg, ſerved with it, do not at the Day given him for that 
Purpoſe give the Court good Satisfaction by Affidavit that there is no rea- 
ſonable Cauſe for the Proſecution, the Court generally grants the Infor-' 
mation; and ſometimes, upon ſpecial Circumſtances, will grant it againſt 
thoſe who cannot be RN 

poſely abſent themſelves, Qc. 


} 


But if he ſhew good Cauſe to the contrary, as that he has been indicted 2 Hawk. F. 


for the ſame Cauſe, and acquitted, or that the Intent is to try a Civil Right C. 262-3. 
which has not been yet determined, or that the Complaint is trifling or | 
vexatious, Qc. or where the Motion is for an Information in the Nature 
of a Quo Warranto, if he can ſhew that his Right hath been ay" deter- 

ears, or 


or that it doth not concern the Public, but is wholly of a private Nature, 
the Court will not grant the Information without ſome particular Circum- 
ſtances, the Judgment whereof lies in Diſcretion, 3 | 

As to the Proviſions made herein by Statute, by the 4 £9 5 V. A M. 
cop. 18. reciting, that divers malicious and contentious Perſons had, more 
of ate than Times paſt, procured to be exhibited and proſecuted Informa- 


tions in their Majeſties Courts of King's Bench at Meſiminſteragainſt Perſons 


in all the Counties of England, for I reſpaſſes, Batteries, and other Miſde- 
meanors; and after the Parties ſo informed againſt had appeared to ſuch 
Informations, and pleaded to Iſſue, the Informers had very ſeldom pro- 
cecded any farther, whereby the Perſons ſo informed againſt had been put 
fo great Charges in their Defence; and although at the Trials of ſuch In- 
formations Verdicts had been given for them, or a Noli proſequi entered 
agunſt them, they had no Remedy for obtaining Coſts agaiaſt ſuch In- 
formers ; it is enacted, “ That the Clerk of the Crown in the ſaid Court 
1 of King's Bench forthe Time ing Boy! not, without expreſs Order ta 
4 be given by the ſaid Court in open Court, exhibit, receive or file any In- 
i formation for any of the Cauſes aforeſaid, or iſſue out any Proceſs 
thereupon, before he ſhall have taken or ſhall have delivered to him a 


% R 


Kecogaizance from the Perſon or Perſons procuring ſuch Information 


1 Wo be exhibited, with the Place of his,. her, or their Abode, Title or 

2 Profeſſion, to be entered, to the Perſon or Perſons againſt whom ſuch 

2 luformation or Informations is or are to be exhibited, in the Penalty of 

twenty Pounds, that he, ſhe, or they will effeQually proſecute 7 5 la- 
1 5 „ „„ r 


4 | 
ſonally ſerved with ſuch Rule; as if they pur- #Page1750 


PR 


- 
3 
* 


P. C. 263. zance is given as the St 
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cc formation; and abide by and abſerve ſueh Orders as:the..Courtſhall 
direct; which Recaognigance the. Clerk of the Crown and alſo every 
_ * Juſtice of the Peace of any County, City, Franchiſe, or Town Corpo. 
« rate, (where the Cauſe of any ſuch Information ſhall ai H ki 
« Statute impowered to take aan after the YER thereof 5 the ſaid 
« Clerk of the Crown, or the Receipt Heres from any Juſtice of 
: 2 the ſaid Clock of ie l Nee e 
„Record, and ſhall file a Hemorandum therenſ id ſame public Blace ig his 
« Office, that all Perſons may reſort thereunto without Fee: And in caſe 
« any Perſon againſt whom any Information for the Cauſes aforeſaid, or 
* any of them, ſhall be exhibited, ſhall appear thereunto, and plead to lf 
4 ſye, and that the Proſecutor of ſuch Information ſhall not at his and 
© < their own proper Coſts and Charges within one Whole Ty next after 
« Iſſue joined therein procure the ſame to be tried; or if upon ſuch 
2 Frial a Verdict paſs for the Defendant, or in caſe the fame Feier 
i procure a Noli profequi to be entered, then in any of the ſaid Caſes the 
«-faid Court of King's Bench is authorized to award to the ſaid Nefen- 
66 dant bis Coſts, unſeſs the Judge, before whom fach Informazjon, ſhall 
© be tried, ſhall at the Trial of ſuch Information in open :Court certify 
„% upon Record, that there was reaſonable Cauſe for exhibiting ſuch In. 
formation; and in caſe the ſaid Informer ſhall, pot within three Months 


a 


'« next after the ſaid Coſts taxed, and Demand „ pay to tho 

« ſaid Defendant the aid Colts, then # the Defendant ſhall bare the Be 
%%% ˖¶ ß ß ee te 

„ Provided, that nothing herein ſnall extend or be conſtrued to extend 

C to ay other Information than ſuch as ſhall be exhibited in the Name of 

Ls their Majeſties Coroner, or Attorney in the Court of King's Bench for 

the Time being, commonly called the Maſter of the Crown-Office,” | 


Ia the Conſtruction hereof it hath been hoden, 
1. That if Proceſs be iſſued on ſuch Information before ſuch Recogyi- | 
arute directs, the ſame may be ſet aſide and dif 


jThe Mean- charged on Motion 1 5 1 
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that the Clerk of the Crown ſhall not file any Information, without Leave, nor 


iſſue Proceſs thereupon, without Recognizance. Haidw. 247. 
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2. That this Statute extends to all Informations except thoſe exhibited 
in the Name of his Majeſty's Attorney General, fo that an Information in 
Nature of a Po War ranto, though a proper Remedy to try a Right, in 
reſpect of which it may not in Strictneſs come within the Words Treſpaſer, 
c. yet being alſo intended to punith'a Miſdemeanor, and as the Proceed- 
- ings therein may be as vexatious as in any other, the ſame is within the 
; Purview of the Statute, which, being a remedial Lay, ſhall receive as large 
„ h Words will pear, YI TITEETTT ING. 
3. That no Colts can ye had on this Statute on an Acquittal at a'Tria | 
. Bar, not only becauſe the Clauſe chat gives Caſts, unleſs the Judge cer- 
'tify a reaſonable Canfe, ſeems only to have a View to Trials at MI pris 
= bur alſo becauſe a Cauſe which | 1s of ſuch Canſequence as to de thought 
proper for a rial at beg cannot well be thought wirhin the Purrieu o 
the Statute, which was chieffy deiigned againſt krifling and vexatious Pro- 
%%%%oTr ß 4 3 {ras SYED 
4. bat if there be ſeveral Defendants, and ſome of them acquitted 
and others convicted, none of them can have Coſts. 
S8. "That wherever a Defendant's Caſe is ſuch as authorizes the Coy 
td award him his Coſts, he has a Right to them ex-Dcbito Julia; forit 
- * ſeems a general Rule, that where Judges are impowered by dtatute to 
a Matter of juſtice, they ought to do it of Courſe, 
| 3 | 


» 


By 
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82 Fa 2 | 
By the 9 Anne, cap. 20. it is enacted, That in caſe any Perſon or 


« Perſons ſhall uſurp, intrude into, or unlawfully hold and execute the 
« Office or Franchiſe of Mayer, Bailiff, Portreeve, or other Office within 
« a City, Town Corporate, Borough or Place in England or Wales, it 
« ſhall + way be lawfuf td and for the 7 Officer of the Court of 
« Queen's Rench, the Court of Seſſions of Counties. Palatine, or the 
« Court of Grand Seſſions in Wales, with the Leave of the ſaid Courts 
10 1 to exhibit one or more Information or Informations in the 
« Nature of a 

« defiring to ſue or proſecute the ſame, and who ſhall be mentioned in 
« ſuch Perſon or Perſons ſo uſurping, intruding into, or unlawfully hold- 


10 N ater r or Franchiſes, and: to proceed 


a theteit in ſuch Manner as is uſual in Caſes of Informations in the Na- 
« ture of a Qu Marranto; and if it ſhall appear to the faid reſpetive 
« Courts, that the ſeveral Rights of divers Perſons to. the ſaid Offices or 
« Franchiſes may properly be determined on one Information, it ſhall 
« and may be lawful for the ſaid reſpective Courts to give Leave to ex- 
« hibit one ſuch Information againſt ſeveral Perſons, in order to try their 
« reſpective Rights to ſuch Offices or Franchiſes ; and ſuch Perſon or 
« Perſons, againſt pt eh e anon - n eren in 55 of 
« a Pug Marrunto ſhalh be ſuęd or proſecuted, ſhall appear and ꝙꝓlead, as 
10 ene erm or. 8. Fonz in Which the ſaid des or Infor- 
« mations ſhall be filed, unleſs the Court where ſuch Information ſhall 
be ſiled ſhall give farther Time to ſuch Perſon or Perſons, againſt whom 
« ſuch Information ſhall be exhibited, to plead ; and ſuch: Perſon or Per- 


« ſons, . who: ſhall Jue:or. proſecute ſuch Information, or * Informations. Page 172 | 


in the Nature of a 2uo Warranto ſhall proceed thereupon. with the 
« moſt convenient Speed that may be.” 


* 


1 


* whom any Iuformation or Informations in the Nature of a Que, Mar 
« ranto, ſhall.iv any of the ſaid Caſes be exhibited in aby of he ſaid 


And it is further enaQed, . I hat in caſe any Perſon or Perlons,againſt 1 


9us Warranto, at the Relation of any Perſon or Perſons 


„Courts, ſhall be found or adjudged guilty of an Uſurpation or Intru- 


* fon-into, or unlawfully holding and executing of the faid Offices or 


Ss <© Franchiſes, it ſhall and may be lawful to and for the ſaid Courts re- 
© pedlively, as well to give Judgment of Oufter againſt ſuch Perſon or Per- 
logs of and from any of the {aid Offices or Franchiſes, as to fine ſuck 


* Perſon or Perſons re ſgectively far his or their uſurping, ci and alſo to 
give judgment that the Relator or Relators in ſuch Information named 
tall recover his: or their Coſts of ſuch Proſecution; and if judgment 
© ſhall be given far the Defendant or Defendants in ſuch Information, 
he or they, for whom ſuch Judgment ſhall be given, ſhall recover his or 
** their Colts therein expended againſt ſuch. Relator or Relators; ſuch Coſts 


o he Jevied by Capiat ad Satiſfaciendum, Fieri facias, or Elegit, . 
And it is further enacted, That' the Statute for the Amendment of 

"" the Law, and all the Statutes of Jeofails, ſhall by extended to Infor- 

matiogs in Nature of a. Quo Warrants, . and Proceedings thereon, for 


day the Matters in the ſaid AQ mentioned.” 


, [For one ſingle Act in - uſurping an Office, an Information lies at 
ommon Lay, for Puniſhment of the Offender, but not on this Statute 


which intirfes to Colts. add relates only to Franchiſes affefting Rights. „ 


betweeg Party and Party. 1 Burr. 402. 


As to the Form, of. Procgeding,, S. on Informations, ſee 6 Com. De. 
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(A) Che ſeveral Kinds of Injunſtions, and when 
J 1929 on 3H 

() That ſhall be a Breach thereof, and how 
o ro ann, PAS ar 
(C) how diſſolved, 177. -—- 


— * 
. ” , See 


* 


(A) Df the ſeveral Kinds of Jnjunttions, and 
ET 


(a) An In- A* Injunction is a prohibitory Writ, reſtraining a Perſon from (0) 


junction to committing or doing a Thing which appears to be againſt Equity 
ſtay Reſti- and Conſcience. _ VVV e 
tution upon ; | | 3 

an Indict- | 


_- 


ment of forcible Entry, 'Moor 820, pl. 1108. injunction to ſtay an Interloper's Tradin 
to the Ea/i-Indics, till the Validity ef the Eaſi- India Company's Patent had been Aae, 
Vern. 127. 2 Chan. Ca 165.—An Injunction to ſtay an Action at Law for Money loſt at 
Gaming, though all the Circumſtances of Fraud were denied by the Anfwer. Vern. 489. 2 
Vern. 71. An Injunction denied to injoin a Perſon from overſtocking a Common, where he 
had granted Common in his Down to F. S. for 100 Sheep. 2 Vern. 116. i 


page 173 Injunctions iſſue out of the Courts of Equity in ſeveral Inſtances; the 
| _. 1 moſt uſual Injunction is, to (5) ſtay Proceedings at Law; as (c) if one 
(5) That the ; : : 8 a 

Court of Man brings an Action at Law againfl another, and a Bill is brought to be 
Chancery relieved either againſt a Penalty, or to ſtay Proceedings at Law, on ſome 
would net ęquitable Circumſtances, of which the Party cannot have the Benefit at 
grant an In- Law; in ſuch Caſe the Plaintiff in Equity may move for an Injunction, 
junction in either upon an Attachment, or praying a Dedimus, or praying a further 


$a Time to anſwer ; for it being ſuggeſted in the Bill, that the Suit is againſt 


Ls DRY Conſcience, if the Defendant be in Contempt for not anſwering, or pray 


nation in B. Time to anſwer, it is contrary to Conſcience to proceed at Law in the 
R. and that mean Time; and therefore an Iojunction is granted of Courſe; but this 
if it did, 5 55 „ 
the Court of B. R. would break it, and protect any that would proceed in Contempt of it. 6 
Mod. 16. per Holt C. J. — But where A. having obtained Judgment in Ejectment in B. K. 
againſt B. and had Execution awarded, but the Under Sheriff refuſed to execute it; whereupon, 
by Rule of that Court, he was ordered to attend, and for not attending, an Attachment wa 
awarded againſt him; and B. after all this Proceeding, having, on his Bill exhibited in Chan. 
cery, obtained an Injunction, it was moved in Chancery, that this Injunction might not ext 
to ſtay Proceedings againſt the Under. Sheriff for his (ontempt to the Court of B. & for that 
he was proſecuted for a Contempt at the King's Suit, and it was unnatural for the Kiog'® his 
InjundQions to ſtay his own Suit in another Court, the Offence being committed the 
Bill exhibited; but the Motion was denied Vern. 25 (c} So though the Court will not Fro 
ceed againſt a Member that has Privilege of Parliament, yet if a Parliament Man ſues at Law. 
end a Bill is brought in Chancery to be relieved againit that Action, the Court will make a 
Order to ſtay Proceedings at Law till Auſwer, or farther order. Vern. 329. | 


Jojundi00 


IN IU NOT ION. 


Iajunction only ſtays (c) Execution — the matters in queſtion, and () If Decla- 
there is always a Clauſe giving Liberty to call for a Plea to proceed to Tri- ration he 
al, for want of it, to obtain Judgment; but Execution is ſtayed till Anſwer, elivered, 


but if not, 
or ſarther order. all Proceed- 


| ings at Law are ſtayed. 2 Kel. 17. pl. 15. in the Exchequer all farther Proceedings are ſtayed, be 


me Action in what Stage it may +. i 


— 


+ Though gu. now, if, on Motion, the Court will not permit Plaintiff to proceed te Trial, with 
ſtay of Execution ? Unleſs the Defendant's Anſwer is previouſly neccſlary, | 13 


Where Tenant for (4) Life is committing Waſte in cutting down young Hard. 96. 
Timber, or (e) breaking up or ploughing antient Meadow or Paſture, or Vern. 23. 
doing other Waſte, the Tenant in Tail ſhall have an Injunction, upon a Cer- (%) So ona 
tificate of filing of the Bill, and ſhewing an Affidavit of Waſte committed, 3 
and this till Anſwer and farther Order; for Timber once cui down cannot 50 172 
be ſet up again. | | in Tail, after 

| Poſſibility, 


Vc. from committing Waſte, the Court held, that ſhe being a Jointreſs within the 11 H. 7, c. 20. 


ought to be reſtrained, being Part of the Inheritance, which by the Statute ſhe is reſtrained from 
lows Abr. Eq. 221. Cook and Winford.—So where A. being Tenant for Life, Remainder to B. 
for Life, Remainder to the firſt and other Sons of Z ir. Tail Male, Remainder to B. in Tail, and 


Z. (before the Birth of any Son) brought a Bill againſt A. to ſtay Waſte, on Demurrer to this Bill, 


becauſe the Plaintiff had no Right to the Trees, and none that had the Inheritance was Party; yet 
the Demurrer was over-ruled, becauſe Waſte is to the Damage of the Publick, and B. is to take 

care of the Inheritance for his Children, if he has any, and bas a particular Intereſt himſelf, in caſe 
he comes to the Eſtate. Abr. Eq. 400. Dayrell and Champneſs.—But where a Jointreſs who had a 
Covenant that her Jointure ſhould be of ſuch a yearly Value which fell ſhort, though her Eſtate was 
not without Impeachment of Waſte, yet the Court would not prohibit her committing Waſte ſo far 
u to make up the Defect of her Jointure. Abr. Eq. 400. /e) But where che Plaintiff let a Farm 
to the Deſendant at an annual Rent, and Part of it being Paſture Land, the Defendant covenanted, 

among other Things, not to break up or plow any Part of it, and that if he did plow any Part of it, 

he would pay at the Rate of 207. per Ann. for every Acre; and on Motion for an Injunction to ſtay 

Waſte in plowing, per Cur. The Parties themſelves have here agreed the Damage, and have ſet a 

Price for plowing, and therefore will not grant any Injunction; aud declared, if the Defendint was 

Plaintiff againſt paying 207. per Acre for plowing, they would not relieve him. 2 Vern. 119. 

W oodzeard and Gyles. E . 


So if a Man be Tenant for Life without Impeachment of Waſte, with Re- 
mainder to his ſirſt and every Son in Tail, though by Virtue of that Clauſe, 
without Impeachment of Wafle, he may fell Timber, and alter any Rooms of 
the Houſe at his Pleaſure ; yer if he ſhould pull down the Houſe or any Part 
of the Buildings thereunto belonging, Equity would injoin him; but not if Page 174 
he pull downto rebuild; for though the Clauſe, wwirbout [mpeachment of Wale, Fide Lord 
gives an (/) abſolute Property in the Timber, that he may do therewith what Barnard's 
be will, yet he is but Tenant for Life of the Lands and Houſes; and there- Caſe,zVern, 
fore if be pulls them down in order to vex a Son that has diſobliged him, 339» 738. 
beads withan ill Conſcience, and ought to be reſtrained in Equity, _ Wd 
Chan TIC mite; | pode 
\ 3-454. Sucha Tenant not only injoined cemmitting Waſte, but decreed to put the Houſe, r in 
: . 7 LE was before, (f) In Vern. 23. it is ſaid, that the Eſtate being without Impeach- 
CA. aſte, no Prohibition or Injunction is to be granted. But by Preced. Chan. 454. ſuch a 
15 Hat not give Leave to fell and cut down the Trees which were for the Ornament or Shelter 
much leſs to deſtroy or demoliſh the Houſe, | 


Ws every Day's Practice to grant an Injunction for building on ano- 
s Ground, and ſuch Injunction ſhall go co ſtay that new Building 


ping and farther Order, and ſo in the Caſe of ſtopping up antient 


80 Injunctions have fre Ys Bi | inti „ 
| | quently been granted to {tay the printing and ſell- 2 Show 
N Bibles and other Books, in Behalf of E and Owners 258. pl.266. 
any ks ; but che Patent under Seal is ever produced in open Court. Vers. 120, . 
e is alſo an Injunction granted to ſtay Trial at Law ; this is never 275. 


n but upon Notice; as where one piles his Pill, and it appears to the 2 Ch. Caf 
or. III. d : R Court 66, 76, 9: 


IM RN U N G TN ON 


Court that the Plaintiff's Equity muſt ariſe out of the Defendant's Anſwer, 
in this Caſe the Court will, and often does, grant an Injunction, and thu 
rc che fame may extend/toflay f 75 GH IG Mag t, 

I There is an Injunction called a perpetual Injunction, for quieting a Man 

in the Poſſeſſion of his Eſtate; this is generally either upon a plain equitable 

Title, or where one, two, or more Verdicts have gone againſt a Man; this 

I Ijunction is to quiet the Plaintiff and his Heirs for ever, and all claiming 

by, from, or under him; and this is very often granted, and in many In. 

iltances the Juſtice of the Court calls for it. | * 

Preced. Alſo it has been attempted in Chancery, after three or four Ejectments, 

Chan. by a Bill of Peace to eſtabliſh the prevailing Party's Title; but this has been 

1 conſtantly denied, where the Title was merely at Law; and my Lord 

| * erben Corper's Reaſons herein were, that it would be too great Arrogance in him 

to alter the Courſe of the Law; for that every Termor may have an Ejed. 
ment, and every new Ejectment ſuppoſes a new Demiſe, and the Colts in 
Ejectment are a Recompence for the Trouble and Charges to which the Poſ- 
ſeſſor is put; but where the Suit begins in Chancery, for Relief touching 
'pretended Incumbrances on the Title of Lands, and the Court hath ordered 
the Plaintiff to purſue an Ejectment at Law, there after one or two Ejed. 
ments tried, and the Right ſettled to the Satisfaction of the Court, the Coun 
hath ordered a perpetual Injunction againſt the Defendant, becauſe there the 
Suit is firſt attached in that Court, and never began at Law; and ſuch pre- 
cedent Incumbrances appearing to be fraudulent and inequitable againſt the 

| Poſſeſſor, it is within the Compaſs of the Court to relieve againſt it. 
Vern. 156. A Truſtee having contraQed to ſell an Eſtate to one Perſon, and the Cui 
Lady que Fruſt having actually fold it to another, who moved for an Injundtion to 
[Poines's gquiethim in the Poſſeſſion, being diſturbed by the Truſtee, it was held by 
| Caſe. | my Lord Keeper, that an Injunction for quieting the Poſſeſſion is only gran- 
| table where the Plaintiff has been in Poſſeſſion for the Space of ears 
before the Bill exhibited, upon a Title yet undetermined, or in caſe the 
Cauſe hath been heard, and Judgments paſſed upon the Meriis of the Cauſe 

RE , 4, „ COYOTE 

Vern. 22, There is an Injunction to prevent Multiplicity of Snits ; as where may 


508. 4 


Suits are depending, and are likely to happen, from one and the ſame Thiog 
Show. P. C. the Court will here interpoſe, and grant an Injunction; they will dired 
1 1 proper Iſſue to try the Whole, and all the Reſt ſhall be bound by the Ver. 
dict, or elſe there might be twenty Actions, and as many Verdicts, where 
(„ As One (a) proper Direction or Iſſue ends the Whole, and it is only ditedin 
where ſeve- One Iſſue to prevent many more. 8 | 3 


ral Tenants 


of a Manor | ; | | bes 2 
claim the Profits of a Fair. 1 Vern. 266.80 to ſettle the Boundaries of Lands. Preced. Chan 261 


Vern. 269. If a Perſon is ſued at Law for irregularly ſerving the Proceſs of the Con 
of Chancery, it is ſaid that an Injunction will be granted to ſtay the Pro- 
| | ceedings at Law; for the Irregularity is only puniſhable in that Court 
Page 175 Where two Courts have a concurrent Juriſdition of the ſame Thing, tba 
Court ſhall retain the Cauſe which is fir{t poſſeſſed of it; as between the K 
| chequer and Chancery, the Counties Palatine and Chancery; but if Lee 
are given to Infant Children by a Stranger, and their Father, being appoe 
| their Guardian by the Spiritual Court, wo the Executor there for Recotci 
5 of them, (5) Chancery will grant an Injunction againſt his proceeding ” 
1 that Court; becauſe the Spiritual Court cannot order the Legacies to be PU 
(4) That out at Intereſt for the Children's Benefit, as the Chancery may do, V 
en Y they may compel the Father to give good Security with good Sureties: 
| = Inſuncti- where a uſband ſues in the Spiritual Court for a Legacy given archer 
on to ſtay ©. TT | 4 | 


Proceed- | | 
inge in the Spiritual Court. Preced Chan. 287. 


FCC 


Iajunction will be awarded, becauſe that Court cannot compel him to make 
an adequate Settlement or Proviſion for his Wife; but if the Executor be 
ordered by ſuch a Time to bring in the Money, which he neglects to do, 
no Injunction will be granted, becauſe the Bill might have been brought only 
for Delay, and the Executor might at any Time he pleaſed diſmiſs his own 
Zill. * | © 3 
There are other Injunctions which are never denied; as in an Ejectment, 
where the Party agrees to give Judgment in Ejectment to prevent Trial, to 
give a Releaſe of Errors, and to conſent not to bring a Writ of Error, and 
to this it is ſometimes added to deliver Poſſeſſion, as the Court upon hearing 
fhall direct; this forwards the Defendant at Law, and he could have no 
more if he were to proceed to Trial. : | | 
Where a Mortgagee brought a Bill to forecloſe, and, pending the Suit, ao , Vern. FAR 
Advowſon appendant to the mortgaged Manor became void, and the Mort- Amburſt and 
gagee, being hindered from preſenting, brought his Quare Impedit, and (a) Dawling. © 
though the M ortgagor had no Bill filed, yer being rcady and offering to | 
y the Principal, Intereſt, and Coſts, if 1 will not accept his (a) an In- 
oney, Intereſt ſhall ceaſe, and an Injunction to ſtay proceedings in the junction is 
Vare Impedit be granted; for the Mortgagee, till a Forecloſure, is but in Beer to be 


5 ted be- 
nature of a Truſtee for the Mortgagor. 5 7, ee Bil 


r filed. 
- 4 Inſt. 92. Vern. 156. S. P. ſaid. 


Where a Cauſe abated by the Death of the Lady Gerard, and the Defend- Abr. Eg. | 
ant was her Executor, who being ſerved with a Go the Bill of Revivor, 285. q 
and my Lord Keeper's Letter, would not appear, being in Privilege; and D»4eHamil- 
upon Motion an Injunction was granted, though the Cauſe was not revived; “en verſus 
and the Caſe of Armſtrong and Fackſon was cited, where before a Demurrer Macclesfield. 
determined the Plaintiff had an Injunction on Motion. 

So where the Lord Wharton had an Injunction to quiet him in the Poſſeſ. Abr. Eq. 
ſion of the Mines in queſtion, and upon hearing of the Cauſe an Iſſue was 285. 1 
directed to try, whether the Mines in queſtion were within the Plaintiff's or #dinſozand | 
Defendant's Manor; the Iſſue was tried at Bar, and found for the Plaintiff, Ld. #4ar- q 
then the Plaintiff died, and a Bill of Revivor was brought, and before the | 
Time for anſwering was out, or the Cauſe revived, the Plaintiff moved for q 
an Injunction to ſtay the Lord Wharton's working the Mines; having Afſida- q 
vit that ſince the Verdict againſt him he had trebled the Number of Work. | 
men, and between that and Candlemas would work out the Mines; and an J 
Injunction was granted, though the Cauſe was not revived. | 

InjunQtion extended to ſtay Proceedings againſt Bail, as well as againſt , xy I 1 
| the Principal | | | | | ; £4 nh 8 5. ot 


* * - - | 


: * 


(68) What ſhall bea Breach th tea, and how. 1 
To. pn bow prese, 


F there be a guit in Equit coneninl Title to a Cloſe | and thereups nah 1 
| ran is made, that the Defendant ſhall ſuffer the Plaintiff to Ne the 2 8 
ole till, Cc. and notwithſtanding the Defendant upon a Title of Common | 
puts in his Cattle, this is no Breach of the Injunction; for the Common was 
not in queſtion by the Bill. | EEE, 


0 3 Judgment againſt B. but was hung up from taking out Exe- | 


a Year and a Day by Injunction out of Chancer ſ_ Salk. 322 
' ; | ( y, and the Que 322. | 
don was, whether he 66h alter take out Execution without a Scire facias, pl. 9. N 

| 2 Ss and 5 as | 
1 i j F 7 0 oot, 6 5 


nens 


6 Mod. 288. and it was held, that he could not: if, Becauſe the Common Law Court 
S.C. in B. R. cannot take (a) Notice of Chancery Injunctions. 2dly, Becauſe it had been 
(a) That a no (4) Breach of the Injunction to have taken out a Writ of Execution, and 


Law Court to have continued it by V. ICECOMES non miſit Breve. 
will not en- | he” 
large the Term in Ejectment where the Plaintiff has bee n hung up by an In junction out of Chance. 
ry. Salk. 257. pl. 8. (3) That a Perfon may enter ſo as te intitle himſelf ta an Action for Rece. 
very of the meſne Profits, notwithſtanding an Injunction. 2 Vern. 51g _ SE, 


| Vern. 20). Where a Defendant having taken out Execution in Breach of anInjundion 

Childers ver. of the Court of Chancery, and ſome of the Bailiffs who ſerved tlie Execution 

Sasy. having, as was alledged, found out a Place in a Wall in the Plaintiff's Houſe 

that was made up again with Bricks, wherein was bid 1500. and having 

taken away the Money, and done great Spoil to the Plaintiff s Goods, it was 

ordered by the Lord Chancellor, that the Defendant ſhould make good this 

Money to the Plaintiff, and ſhould ſatisfy all other Damage which thePlain- 

tiff would [wear he had ſuſtained; and this Order was confirmed by the 

ſucceeding Lord Keeper; though it was objected, that the Order was un- 

reaſonable, in making the Plaintiff Judge of his own Damage; that the 

Defendant came into Poſſeſſion by Courſe of Law, and the Bailiffs were le- 

al Officers, who, if they did any Thing amiſs, the Party ought to take his 

Remedy at Law againſt them, and the Defendant ought not to be anſwer- 

able for their Miſdemeanors. But the Lord Keeper held the Order to be 

juſt; and he thought it an idle Praftice in the Court to put a Thief to bis 

Oath to accuſe himſetf ; for he that has ſtoten will not ſtick to forſwear it; 

and therefore in Odium Spoliatoris the Oath of the Party injured ſhould bez 

good Charge upon him that has done Wrong, 5 

As concerning the Breach of Injunctions, it hath been of late practiſed to 

commit the Party on Affidavit of the Breach, and perſonal Notice given to 

him, but never on Notice to his Clerk; whereas by the antient Rule where 

a Man is guilty of the Breach of an InjunQion, upon an Affidavit made 

thereof, the Plaintiff's Clerk in Court iſſues out an Attachment apainſt hin 

of courſe, he is arreſted thereon, gives Bail to the Sheriff, enters his Appear- 

ance with the Regiſter; fo the Court has hold of him; the Plaintiff files Inter- 

rogatories in the Examiner's Office to examine him; the Interrogatories are 

Verbatim according to the Aﬀidavit; and if the Party does neglect to attend 

and be examined, it is a Motion of courſe to examine him in four Days, of 

ſtand committed; if he confeſſes the Contempt, he muſt ſubmit, own his 

Fault, beg Pardon, and pay Coſts; but if be denies it by his Examination, 

the Plaintiff deſcends to prove it upon him; then the Plaintiff moves to refer 

it to a Maſter, to ſee whether the Party is guilty of the Contempt laid to his 

| Charge, or not; here again he hath Liberty to be heard, and may except 

*Page 177 * to the Report, and bring it on for the Judgmenr of the Court; and if the 

Court is of Opinion that he is guilty of the Contempt, he muſt ſtand com. 

mitted, and pay the Coſts z but if the Court is of a contrary Opinion (as it 
ſometimes happens) he is acquitted with Coſts. 


ci 8 TY 8 


c How diſſolved. 


; " 5 5. 
„ 


HE Methods of diſſolving Iojunctions are various; when the f. 

ſwer comes in, and the Party hath cleared his Contempt by 0 

the Coſts of the Attachment, (if there is one,) he obtains an Order to dil 

ſolve My, and ſerves it on the Plaintiff's Clerk in Court; this Order ute 
| ” : 


E Nei e 


nied the whole Equity thereof; and being regularly ſerved, the P 
muſt ſkew Cauſe at the Day, or the Defendant's Counſel, where there is no 


Jeſs Cauſe, fitting the Court. 
Tze Plaintiff muſt ſhew Cauſe either on the Merits, or upon filing Ex- 
ceptions ; if upon the Merits, the Court may put what Terms they pleaſe 
on him; as bringing in the Money, or paying it to the Parties, ſubject to 
the Order of the Court, or giving Judgment with a Releaſe of Errors, and 
- conſenting ro bring ao Wrie of Error, or to give Security to abide the Order 
on hearing, or the like; and to this Order is generally added a Clauſe, that 
the Plaintiff ſhall. ſpeed his Cauſe to a Hearing. | 
If the Plaineiff ſhews-Cauſe upon Exceptions fled, he muſt procure the 
Report in four Days af the inſuffi ciency of the Anſwer; and if the Motion 
is made at either of the laſt Seals after Hilary or Trinity Term, the Court 
ſometimes puts the Plaintiff upon opening the Exceptions, and 72 judge 
whether they are material or not; the Reaſon of this is, becauſe the De- 
fendant, if the Antwer ſhould be reported ſufficient, hath no Opportunity 
to move the Coutt till the Seal before the next Term, and is thereby very 
greatly delayed ; if the Court think the Exceptiops material and ne- 
ceſſary, they will grant the Motion; if otherwiſe, they will deny it, 


eſpecially when the Motion is made at the Taft Seal, that the Plaintiff ſhall 
procure the Report in four Days, or his Iajunction to ſtand diſſolved with- 
out further Motion; whereas it is not ſo in open 'Ferm, or at any of the 
Seals fave the laſt ; and this: Clauſe being added, the Court needs not to 
hear the Exceptions opened, which oftentimes take up too much Time. 

If the Maſter reports the Anſwer ſufficient, itis a Motion of Courſe to 


1 difſolve the Injunction on the Anſwer's being reponted ſuſſicient: but yet 
here the Plaintiff may ſhew Cauſe on the Merits ; for there are my Inſtances 
ade where the Plaintiff's Counſel may think the Anſwer not full, an 


et ma 
miſtaken, and, notwithſtanding this, the Plaintiff may have ood Cauſe on 
the Merits for Continuance of his Injunction; and it ſeems reaſonable that 
de have Liberty to do it; but this muſt be done on Notice given to the 
other Side; he cannot do it when the Defendant's Counſel come to move to 
diſſolve the Injunction. on the Anſwer's being reported ſufficient ; becauſe, 
4 this is a Motion of Coutſe, the. Party is nat prepared to ſpeak to the Me- 


of 
ky his "its; but he may have Liberty on Notice given. | 
ation, if the Plaintiff who hath an Injunction dies pending the Suit, in Strict- 
refer nefs the whole Proceedings. are abated, and the Injunction with them; 
to his bu: even in this Caſe the Party ſhall not take out Execution ® without Page 178 
xcept ſecial Leave of the Court; he muſt move the Court for the Revival of 


the Suit within a Time limited, or the Injunction to ſtand! diſſolved ; and 


Lxec ution. There are ſome Inſtances where a Plaintiff n ay move to revive 

dis lojunction; but as that rarely happens, ſo it is rarely granted, eſpecially 

where the hy arrogant been before diſſolved. But where a Bill is dif. 

_—_ the Injunction and every Thing elſe is gone, and Execution may 
taken Out the next Day. 3 . ms * f | | 

(See farther as to InjunRions, 6 Com. Dig. (D. 8.) Fo. 101. Cc. 


the lu. 
4 
et to 
Jer take? 

nouce 


INN S 


notice of the Defendant's having fully anſwered the Bill, and ny 49 
aintiff 


probability of ſhewing Cauſe, may move to male the Order abſolute, un- 


asthe Caſe appears; and to this is ſometimes, added a Clauſe to the Order, 


this is never denied, ſo if the Suit is not revived, the Party takes out 


* ** mers hot — — — ee e ee Ie of * r 
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Inns and Innkeepers. 


(A) SEAN by what Authority erefted, and how! far 
within the Statutes concerning Alehouſes. 178. 
(B) Cho thall be ſaid a common Jnnkeeper ; and 
+ gh of the Privileges allowed him by Law. 


© Dt the Duties injoined Innkeepers by Law, 
180. And herein 
1. To what Things the Duty of an Innkeeper ex. 


tends. 180. 
2. Of the Offence of ſelling corrupt Commodities, 


79 or at exorbitant Prices. 18: | 
Of the Offence of refuſing to harbour or entertain 


a Gueſt, 182. 
4. In what Caſes cee ya Things ſtolen or 


„ 
5 — 985 is ſuch a Gueſt as may charge an Innkeepe. | 


Fen Manner in which he is to be charged. 184- 


(D) Ot tbe Innkeeger's Remedies againſt his 


1 — 


( Inns by ** 1 eretted, = how far 
knen we Statutes ren Alehoules. 


2 Rol. Abr. IT ſeems to Fa agreed at this Day. hes any Perſon may ſet u 
5 new Inn, unleſs it be inconvenient to the Public, in reſpect o it 
Palm. 367. Situation, or to. its increaſing the Number of Inns, not only to 
24. Prejudice of the Public, but alſo to the Hindrance and 42 udice 
2 Kol Rep. of other antient and well-governed Inns; For the keeping of an 100 1 
345. no Franchiſe, but a lawful Trade, open to every Subject, and therefore 
Page 9 there is no need of any (a) ann from the ng for that Pur 
2 2 5c6. poſe. | 
Sa 
(a) It is  faid that in antient Times Inns were allowed in the Eyre. 2 Rol. Rep. 3 45.—But ths" 
made a Quere in Palm 374. and in Hutton 100. it is ſaid, that there was no fach Thing in th 
Eyres; but becauſe that Strangers who were Aliens, were abuſed and evilly intreated in Ind! 
was, upon Complaint thereof, provided that they ſhould be well lodged, and Inns were aſh 
them by tbe Juſtices in Eyre. e 9 Jac. 528. there is an Inſtance of one 


Duo N arranto for keeping an 


Cro. Car. But as Inns from their Number and Situation may become Nuiſancts, 
553. Juſtice they 255 be 1 and the Parties LR them may at C 


c. 7. Fide 
the Kuthe- 
rities ſuf s. 


INNS ANN INNK EE PE RS. : 


Law be (b) indicted and fined, as being guilty of à public Nuiſance; (3) Four 
and in like manner may they be dealt with, if they uſually harbour Thieves, Perſons 
or Perſons of fcandalous Reputation, or ſuffer frequent Diſorders in their _— 75 | 

| Fe mend x E i | ed tor 
Houſes. Rant i eee | Een: © 

- | four ſeveral 


Inns ad communem Nocumentum ; and it was ruled: that for ſeveral Offences of the ſame Nature ſe- 
veral Perſons may be indicted in the ſame Indictment; but then it mult be laid ſeparaliter erexerunt, 


and for Want of the Word ſeparaliter the Indictment was quaſhed. 2 Fal. Hiſt. P. C. 174. 


ame Land which has been uſed with it, either by erecting new Build- 84. 
ings thereon, or turning Stables into Chambers of Entertainment; and he 
hall have the ſame Privilege in ſuch new Part, as in any other Part of his 
. Houſe. 


Gr. OS 


Statutes concerning the Licenſing of Alehouſes, Ac, do not extend to Inns, Salk. 45. 
D, unleſs an Inn degenerate into an Alehouſe by ſuffering diſorderly Tippling, (1.008 _ 
C. in which Caſe it ſhall be deemed as ſuch. | | 5 ob - 


on hereof 


x. 0 | 16. ee 105 arms 46 vide Mod; 
34. Sand. 249. 4 Mod. 144. Carth. 151, 263. Skin. 293. Show. 269. Comb. 465. 3 Ld. 
| Raym. 1303. Stra. 497. And note, That as to the Licenſing of Alchouſes the Juſtices of Peace 
8, are the ſole Judges, and have a diſcretionary Power of granting or refuſing ſuch Licence, and will 
5 not be compelled thereto by Mandamus, or other wiſe. 5 „C0 | 
un 5 1 l 5 eee A e 
(B) Who ſhall be ſaid a common Innkeeper; 
er. and therein of the Privileges allowed him by __. 
| Law, 8 1 | „ | 77 1 
Perſon who makes it his C Buſineſs to entertain Travellers and Paſ- Palm. 374. 
is ſengers, and provide Lodging and Neceſfaries for them and their 2 Rol. Rep. 
Horſes and Attendants, is a common Innkeeper; and it is no way material 7 11 
whether "he: baue an) Sign before his Door rh ooo yo; = jo wi 
— | e ö | WA IE aint SME ES a common 
Hoſt be aſſigned per Heſpitatorem Domini Regis to harbour a Man, he is not bound to take Charge 
far of the Goods of his Gueſt. Rol. Abr 2. Dyer 158. in Margin —An Infant-Innkeeper not 
12 | chargeable, Rol. Abr. 2. tens of àa Perſan non Compo. Cro. Eliz. 623. h 
But though it be the entertaining of Paſſengers that makes a Man/anp,,, 274 
up 4 [nnkeeper, yet it is ſaid, that if a Perſon having put up a Sign before his Godh 346 
of is Door afterwards pull it down, he thereby diſcharges himſelf of the Burthen 
co the of an Innkeeper ; but if after the raking down his dign he uſes to hardour | 
1 a = much a common Inn as if he had a Sign, | 
no 15 t hath been adjudged, that a Perſon living at E ſors and o iging Stran» Cart} 
ereſole pers for drinking he Waters in the Seaſon, and ſelling them Vieuals and 2 0 
1 Pur beer, and to no other Perſons except ſuch Lodgers, is not an Innkeeper, ſo 479. 
45 to have Soldiers quartered on him, purſuant to the Statute 4 & 5 V z. 12 Mod. 
2 13. for he is not ſuch an Haſpitator againſt whom an * Actions lies for 754, 255. 
8 uling 10 entertain a Gueſt'z alſo in this Caſe the Lodgers have ſuch an alk. 387, 
—_ in we ee er they may maintain an Action of Treſpaſs againſt ** Fins 1 
( ˙ them againſt thaw le Modan 
cee . Þ eltundortt 


Fr 3.79 * 2 Fofter-ad- © 8 
judged. 
eh a Week. for them, cannot retain them till Payment, as an Ion- 27 r 
| f | keeper Chapman 
ver. Allen, 


He whe has an Inn by Preſcription, may lawfully enlarge it upon the 2 Rol. Abr. 


Alſo it is agreed, that the Statute of (c) 5 9 6 E 6. cap. 25. and other Hutton 99. 


a 2 12 ane 1&4 12 5 3 | ; | | 1 3 
A Perſon” who receives Cattle to agiſt, on an Agreement to pay ſo Cre, Cr, 


Sr A x 


d ud Pra, are to be conſidered; and the Statutes of Bankruptcy only mention Mer. 
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|. "keeper may the Horſe of his Gueſt, unleſs there be a ſpecial Agreement to 
549, An Innkeeper is diſtinguiſned from other Traders, in that he cannot be 
Jones 437. a Bankrupt; for though be buys Proviſions to be ſpent in his Houſe, yet he 
March 35. does not properly fell them, but utter them at ſuch Rates as he thinks rez. 
S. C. Criſp ſonable, and the Attendance, of his Servants, Furniture of his Houſe, e. 


& 0 chants that uſe to buy and ſel} in Groſs, or by Retail, and ſuch as get 
337. 3 Mod. their e, Fe buying and ſelling, ſo that their principal Subſiſtence is by 
46, 18. buying and elling; but the Contracts wirh Innkeepers are not for any Com- 
12 Mod. modines in Specie, but they are Contracts for Houſe. Room, Trouble, At. 
159. tendanee, Lodging, and Neceſſaries, and therefore cannot come within 
Ld. Raym. the Deſign of ſuch Words, ſince there is no Trade carried on by buying 
Li Raym, and bartering Commodities. hh a 
2 514. 2 Stra. 809. Show. 268. Salk. 10. pl. 2. Skin. 292. Comb. 181. Carh. 
149. S. P. adjudged between Newton and Trigg N 


Lott For the Security and ProteQion of Travellers, Inns ate allowed certain 
3 Bull. 270. (a) Privileges, ſuch as that the Horſe and Goods of a Guelt cannot be diſ. 
Co. Lit- 47+ trained, %%% 2 


2 Vern. 129. 5 ; . N | | 
(a) In 1 Rol. | | „ 5 e 
Abr. 650. it is ſaid, that, by ſome Opinions, Travellers Horſes depaſtured by an Innkeeper pay 
no Tithes by the Common Law.——But the contrary hereof is holden in Hard. 35. 


= 


Hil. 25 tf Alſo the Law takes care of the Reputation of an Innkeeper ; and there- 
26 Car. 2. fore where in Caſe for Words the Plaintiff declared, that he was poſſeſſed 
Southwell of certain Stables in gquodam locu vocat Bell. Savage In, that he had Ac- 
and Allem. commodation for Travellers, and that he got his Living by the exerciſing 
18 231. of that Faculty; that the Defendant was poſfefſed of another Inn, and that: 
9 Perſon not known inquiring for the Bell. Savage Inn, (whither he was di- 
rected, to ſet up his Horſe,) he ſaid theſe Words, This ts Bell. Savage ſun; 
© and at another Lime he ſaid to another Perſon, You hade nothing to do there, 
he is broke and run away, there is no Entertainment for Man or Horſe ; by rea. 
ſion of which Words he loſt his Cuſtomers ; and on Not guilty pleaded, the 
jury having found for the Defendant as to the firſt Words, and as to the lalt 
for the Plaintiff, it was adjudged clearly for the Plaintiff ; and Hale C.] 
held farther, that if a Man keeps an Ian, and another chat lives juſt by 

him, deſigning to' get away his Cuſtomers, tells a Perfon who inquires 
ſuch Inn, that no one lives there, this is actionable ; alſo it was ſadd by 
| Hale to have been adjudged actionable to diſſuade a Perſon from going 0 

an Inn, by telling him the Small-Pox was there. | 


3 6 


n * 
4 * 1 


* 24 2 * 0 * 5 —ͤ— —„V l [ 


(C) Df the Duties injoined Innkeepers by Lav, 


And herein, 


+ ts: To . what Things their Duty extends. 
Co. 8. 1 * Duty of Innkeepers extends chiefly to the entertaining _ 
Dyer. x58. harbouring of Travellers, finding them Victuals and Lodgings, 
Bro. Aion ſecuring the Goods and Eſſects of their Gueſts; and therefore if oe 
fur Caſe 76, * who keeps a common Inn refuſe either to receive a Traveller as a& ! 
25 into his Houſe, or to find him Victuals or Lodging, upon his tendenvg _ 
8e 181 reaſonable Price for the fame, he is not only liable to render Damages 


Alſa if the Guelt be aſſaulted and beat within the Inn, he ſhall have no 8Co. 
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the Injury in an Aion on-the-Caſe, at the Suit of the, Party grieved, bur 


alſo may be indicted and ſioed at the ſuit of the King. wit | 

For he who takes upon himſelf. a public Employment, muſt ſerve the g. Ik. 18. 
Pablic as far his Employment goes; therefore an Innkeeper ſhall nor 
only anſwer for his own Neglects, but alſo for the Neglects of thoſe who 
ad under him, though he ſhould: expreſsly caution againſt it. 5 

But the Duty of an Innkeeper does not extend to the finding of his 2 Rol. Rep. — | 
Gueſt with Cloaths or Wearing Apparel. 5 hee i ; 79. 2. 
ARion againſt his Hoſt ; for the Charge of the Hoſt extends to the Move- chest. 
ables only, and not the Perſon of the Gueſt. 1 22 | | 

If a Man comes to a common lan to harbour, and deſires that his 
Horſe be put to Graſs, and the Hoſt put him to Grafs accordingly, and the 8 Co. 32. b. 
Horſe is ſtolen, the Holt ſhall not be charged; becauſe by Law the Hoſt 2% Caſe. 
is not bound to anſwer for any Thing out of his Inn, but only for thoſe T—— 


1 kings that are infra Huſpitium. 3 has” 
| oy | 2 Brownl. 255. 8. P. per Cur”. 


But if the Owner does not require the Holt to put his Horſe to Graſs, 8 Co. 32. b. 
but the Hoſt does it of his own Head, if the Horſe be ſtolen, he 4 Leon. 96. 
ſhall anſwer for it. „ X 0 Brown, | 

Alſo ic ie Hoſt uon the Command of the Gueſt puts the Horſe toGraſs, 55 _ , 
and by the voluntary and wilful Negligence of the Hoſt the Horſe is ſtolen, 3 e * 
25 if the Hoſt voluntarily leaves open the Gates of the Cloſe, by which 47 DO 
Means the Horſe ſtrays out, and ſo is ſtolen or loſt, an Action (a) on the 7; 

Caſe lies againſt the Hoſt. | | | | (a This, it 


8 ö 


be intended a ſpecial Action on the Caſe, and not on the Cuſtom of the Realm; for which vid 
Rob, Ent. 23, 24. Hern's Plead 250. ; | | 


2. Of the Offence of ſelling corrupt Commodities, or at exorbitant 


Prices. 
[nnbolders are reſtrained from ſelling at exorbitant Prices, and may be ge 
indiged if they extort any greater or larger Sums than thoſe Rates and Prices gin. —_ 
e In 
Inn- 


| that are (6) impoſed on their Commodities. 


| An 
keeper indicted for taking too great a Price for Oats. Cro. Jac. 60g. (5) Proclamation was 
made in Court for the County of Middleſex for the Rates and Prices of Hoſtlers, vis. Hay for 
a Night and a Day for one Horſe 9d. with Litter, Hay for one Day 4d. for one Horſe, — 
Hay 2d. Oats 8d. by the Peck, and not more. Raym. 162. | 


And to this Purpoſe it is enacted by 21 Fac. 1. cap. 21. ** That all Et vide 23. 
* Hoſtlers or Innholders ſhall ſell their Horſe-bread, and their Hay, Oats, E. 3. c. 6. 
« Beans, Peas, Provender, and all kind of Victual, both for Man and Beaſt, and Hawk. 
* for reaſonable Gain, baving reſpe& to the Gain for which they ſhall be . C. als. 
“ fold in the Markets adjoining, without taking wy Thing for Litter. | 
And it is further enacted by the ſaid Statute, That every Hoſtler, 
aud Innkeeper dwelling in any Town or Village being a Thorough: | 
« fare, and 10 City, Town Corporate, or Market Town, wherein any 
common Baker, having been an Apprentice to the Trade for ſeven 
„Tears, is dwelling, may make within his Houſe Horſe-bread, ſuffi - 
dient, lawful, and of due Aſſiſe according to the Price of Grain and 
„Corn. And it is further enacted, That if the Horſe-bread which 
* any of the faid Hoſtlers or Innholders ſhall make be not ſufficient, - 


| © lawful, and of due Aﬀlife according to the Price of Grain and Corn, as 


66 aboye- 
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Page 182 % #*aboveſaid, or that if any of them ſhall offend in any Thing contrary 
to this Act, the Juſtices of Aſſiſe, Juſtices of Oyer and Terminer, Juſtices 
of Peace in every Shire, Liberty or Franchiſe within this Realm, Sheriffs 
1% jn their Turns, and Stewards in their Leets, may inquire, hear, and de. 
„ termine the faid Offences of the ſaid Hoſtlers and Innholders, who ſhall 
be fined for the firſt Offence according to the * the Offence, and 


e for the ſecond: Offence ſhall be impriſoned for one 

„ third Offence ſhall ſtand upon the Piloryn 7“ "og: 

9H. 6. 53. If an Innkeeper fell corrupt Wine or Victuals, an Action lies againſt 

Rol. Abr. him; alſo if his Servant ſell ſuch corrupt Wine or Victuals, an Action on 

957 the Caſe lies againſt the Maſter, though he did not order the Servant to 
fell it to any particular Perſon. e . 


onth, and for the 


a Js Of the Offence of refuſing to barbour or entertain a Gueſt, | 


Dyer 138. It has been already obſerved, that if one who keeps a common Inn (a) 
pl 33. refuſe either to receive a Traveller as a Gueſt into his Houſe, or to find him 
2 Brownl. Victuals or Lodging, upon his (+) tendering him a reaſonable Price forthe 


Keilw. 50. fined at the Suit of the King. 

Palm. 367. 1 5 | | IT 
Godb. 346. Salk. 388. Carth. x50. S. P. admitted. (a) Without a reaſonable Excuſe; and 
therefore if he refuſe under Pretence that his Houſe is already full of Gueſts, if this be falſe, 
an Action on the Caſe lies, Dyer 158. Rol. Abr. 3. (65) That he is not hound to let him have 
Meat unleſs paid before-hand ; for the Hoſt is not bound to truſt, Bro. Action ſur Coſe 16. 
Bro. Contract 43. 9 Co. 87. b TE Nil . 


E. 4. 2. b. Alſo it is ſaid, that an Innkeeper may be compelled by the Conſtable of 
Dalt. c 7. the Town to receive and entertain a Perſon as his Gueſt. 12 
ee 268. Alſo an Innkeeper, or a Perſon keeping a Livery Stable, is obliged to 
5 e receive a Horſe, though the Owner does not lodge in his Houſe ; for by 
113 taking upon him a public Employment, he is obliged to ferve the Public 
254 itis as far as his Employment extends. 
ſaid by Cole „ 1 : \ ; i | 

C. J. that an Innkeeper is not bound to receive a Horſe, unleſs the Maſter be lodged there.— 
And herewith in 1 Salk. 388. my Lord C. J. Holt agrees; but the other three Judges differ 
from him, becauſe by the keeping of the Horſe the Innkeeper has Gain, though it would be 
_ otherwiſe of a Trunk, or other dead Thirg. | N 


— 


4. In what Caſes chargeable for Things ſtolen or loſt. + Bhs 


Dyer 266, Innkeepers are clearly chargeable for the Goods of Gueſts ſtolen or loſt 
8 Co. 32. a. out of their Inns, and this without any Contract or Agreement for that 
Poph. 178. Purpoſe; for the Law makes them liable in Reſpect of the Reward, as alſo 
Noy 79. in reſpec of their being Places appointed and 1 5 of by Law, for ile 
| Latch 179. Benefit and Security of Traders and Travellers. 5 
Fitz. Hoſt- And this Duty and Burthen enjoined e by Law, they cannot 

ler 5. diſcharge themſelves of, under Pretence of (e) Sickneſs, Want o 'Under- 


Bro. Action ſtanding, (/) Abſence from their Houſes, &c. Fe 

ſur le Caſea I. * e 8 14 ; wel 
(e) Therefore if an Innkeeper be ſo diſtempered that he is not of a ſound Memory, anda C 
knowing thereof Inns there, where his Goods are ſtolen, an Action on the Caſe lies 


Eliz. 622. Croſs and Andrews, adjudged. Rol. Abr. 2. 8. C.—But. an Infant Innkeeper = 
not be charged, for his Privilege ſhall be preferred and take place of the Cuſtom. Rol the 
2. Vide: Head of Infancy and Age. (d) If the Innkeeper goes abroad, he muſt anſwer ſor ; 
Goods of his Gueſt ; for he ought to have a Servant to take Care of them in his Abſence. ? 

H. 4, 45- Rol. Abr 4 ——But if an Inn is broke open, and the Goods of Gueſts taken 257 
by the King's Enemies, the Innkeeper is not anſwerable. Plow, 9. b. | 


But 


: 1 Rep. fame, he is not only liable to render Damages for the Injury in an Action 
3 P: on the Caſe, at the Suit of the Party grieved, but may alſo be indicted and 


the 
Innkeeper ; for he cannot diſable himſelf by ſaying he was not then of a ſound Memory, Co. 


n 4 2 3 6 7 n 
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+ Butif a Perfon comes to an Innkeeper, and deſires to be entertained by Page 183 


him, which the ſnnkeeper refuſes, becauſe his Houſe is already full, where- Bendl. 6 
upon the Party ſays, he will ſhift among the reſt of the Gueſts, and there pl. 101. 
he is robbed, the Hoſt ſhall not be charged. VV OE * 
It is ſaid in Dyer, that if the Hoſt require his Gueſt to put his Goods in pt 
ſuch a Chamber, under Lock and Key, and that then he will warrant their 9 ” 
Gfery, or elſe not, and notwithſtanding the Gueſt ſuffers them to lie in Caſe. 
an outer Court, where they are ſtolen, no Action lies againſt the Hoſt; for But in 
they were not loſt through the Neglect of the Hoſt, but of the Gueſt. Mew 0 
| Ci. | pl. 207, 158. 


pl. 299. the 8. P. ſeems to be holden otherwiſe, and that the Hoſt cannot diſcharge himſelf of 


If the Hoſt delivers the Key of the Chamber where the Goods are to 8 Co. 33: a. 
| the Guell, and he leaves the Door open, and the Goods are ſtolen, 27 an in Cayies 
Adjon lies againſt the Hoſt ; for at his Peril he ought to keep ſafely the Caſe, 

Goods of his Gueſts. _ J ge OJ Cn | 
If the Gueſt is robbed by his Servant, or by one who comes with him, 8 Co 33- 2+ 
or by one who defires to be lodged with him, he ſhall have no Action againſt in Chee 


the Hoſt ; for it was the Folly of the Gueſt to keep ſuch a Servant or Do : 
Company; and there is no Default of good Cuſtody in the Hoſt. 233. | 
„„ . OT Fita Hoſt- | 
It ſeems the Hoſt is anſwerable, though the Gueſt does not acquaint are 
bim what Goods, c. he has. | | e i 1 g 
ä ſaid, that 


if an Hoſt demands of his Oueſt what Money or Goods he has, and he tells him none, 


or leſs in Truth than he has, if aſterwards they are loſt, the Hoſt is not anſwerable. Moor 158. 
pl. 299. per Anderſon. But Windbam Periam cont. 1 „ * , 3 


5. Who is ſuch a Gueſt as'may charge an Innkeeper, T 


- 


If an Hoſt invites one to Supper, and, the Night being far ſpent, in- Z LEE 


vites him to ſtay all Night, if he is after robbed, yet ſhall not the Hoſt be 3 
charged; for his Gueſt was no (a) Traveller. | 1 

. e eee eee 
5 P. Skin. 276. S. P. (a) By the ancient Law the firſt Day he was called a Traveller, the 
ſecond Day a Hogenhind, and the third Day a menial Servant, whom the Hoſt ſhould anſwer in 
the Leet for, as his Servant, per Latch 88. See Forteſc. Rep. ee one 


If a Man comes to an Inn with a Hamper, in which he hath ſeveral Goods, Rol. Abr. 
and goes away, leaving this with the Hoſt, and (4) two Days after comes 3, 338. 
again, but in the Time of his Abſence this is ſtolen, he ſhall have no Action Cro. Jac. | 
zgainſt the Hoſt ; for at the Time of the Stealing he was not his Gueſt, and 188. Nox. 


by the keeping the Hamper the Hoſt had no Benefit, and therefore {ball 126. 8 C. 
aol be charged with the Loſs of it in his Abſenctee. eee 
Jelly and 


Clerk. (c) Otherwiſe if he had returned the ſame Night. Moor. 877. Poph 179. 


But if 4. comes with Goods to an Inn in London, and ſtays there for a Latch 12. 
Week, Month, or longer, and is there robbed of them, he ſhall have an Poph 179. 
Action againſt his Hoſt ; though perhaps, being at the End of his Jonrney, Dyer x58 b. 
be cannot then be ſaid tranſeuns, according to the Writ in the Regiſter. in Margin. 


But if an Attorney hires a Chamber in an Inn for the whole Term, be is Moor 877. 


ay + Leſſee, and if robbed, the Holt is not anſwerable. | 
do if a Man upon a ſpecial Agreement boards or ſojourns in an Inn, and Latch 125. 
n robbed, the Hoſt ſhall not anſwer for ir. | Hetley 49. 


! 
j 
il 


*Page 184 80 if the Guelt (a) deliver the Goods vo the Hoſt upon another Ae. 

Rol Abr. 3. count, he ſhall not be charged if loſt or ſtolen, 
But how $53, BETS 35 th | „„ 

42 a Man ſhall be charged with the ſafe Cuſtody of Goods by a general Acceptance, vid: Co 


Lit. 89. Rol. Abr. 338. and Tit. 8ailment. 


Rot. Abr 3. If a Man comes to an Inn with a Horſe whicl he rides, and leaves i 
Moor. 877. with the Hoſt, and goes away from the Inn for ſeveral days, and in his 
75 oy ' Abſence the Horſe is ſtolen, yer ſhall the Hoſt be charged for it, becauſe 
1 J. he had Benefit by the Continuance of the Horſe with him, inaſmuch as he 
1 Tour is to be paid for it, and ſo the Owner is a ſufficient Gueſt to maintain an 
ble sf Boon toll fon tone dorm ioccas | © 
55 th Jas. 5 "If a Man's ( 5) Servant, travelling on his Maſter's. Bufineſs, comes to an 
224. Ian with his Maſter's Horſe, which is there ſtolen, the Maſter may hare 
Yelv. 162. an Action againſt the Holt, becauſe the (c) abſolute Property is in him, 
Dyer 158, „ " VVV 
in Margin- Ney 79 Rol. Abr. 3 (5) But if a Perſon takes another's Horſe and rides hin 
to an Inn, where he is ſtolen, the Owner ſhall not have an Action againſt the Hoſt, but muſt 
purſue his Remedy againſt the Taker. Rol Abr 3. (e) It is ſaid, that if a Common Carrier is 
robbed in his Inn, the Owner, and not the Carrier, ſhall have the Action Dalſ 8 But this, 
it ſeems, is not Law, being founded on Suppuſition that the Carrier is not anſwerable to the 


* [| 


Yels. 162, So if J. ends Money by his Friend, and he is robbed in his Inn, 4. 
| mall bave the Action. | | | | 
Latch 127, If one Joint-tenant of Goods is robbed, both may have the Action. 
Poph. 179. : | on FOOT oe 

| 6. Of the Manner in which he is to be charged. 


, CT a — OTE” AED ns —— —— —— —— —— Was 
F F F 4 F © — I dE ea. 
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8 Co. 32. b. The (d) Form of the Writ is thus, Cum ſecundum Legem & (e) Confurtu- 
(% For this dinem Regni Noftri Angliæ Hoſpitatores, qui Hoſpitia communis tenent ad hiſ- 
vide Reg. pitand Homines, fc. tranſeuntes, Ein ciſdem Hoſpitantes, corum Bona, C. 
5  abſque Sublraftione ſeu Amiſſione cuſtodire tenentur, (, quidam Malefaftore 
b (:)This quendam Equum (g ) ipfius A. Cc. (% infra (i) Hoſpitium cjuſdem B. &i. 
= ' mvent' pro Defectu ipfius B. ceperunt, c. | 

Courſe, for B | x On | 

it is not a Cuſtom confined to à particular Place, but it is ſuch as is cxtenſive to all the King's 
People, 3 Mod 227. Fien Hoſtler 2. Bro, Adtion ſur Caſe 41. f He need not name then, 
becaufe by Prefumption of Law he hath no Knowledge of them. Plow. 129. a. (g) Pe 
Heiley 49. it ought to be ſhewn that the Gueſt tranſeuns boſpitavit : yet guærez for perhaps he wa 
at the End of his Journey Latch. 127. Poph 179. and all the Entries are otherwiſe (5) The 
Writ was, 1007 of the Plaintiff in Ho/pirio of the Defendant Hiſpitati ceperunt, &c. and though 
objected in Hyſpitio referred to the Perſon, and not to the Money, and that he might harbour in 
the Houſe of. the Defendant, and his Money be ſtolen elſewhere, and that he ſhould have been 
ibidem inwort' ceperunt, yet the Writ was adjudged good, dene Hoſtler 2. Bro. Aion ſur |: Caf 
58. (i) And this is well enough, though not None by what Authority or Licence held. 2 Rol 
Rep 346. Palm. 374. b 346. 3 2. 


8 Co. 32.3. The Mrit need not mention that the Defendant (4) keeps commune f. 
el pitium, for it muſt be ſo intended; for the Recital of the Writ is, Hoſp 
mie us tatores qui communia Hoſpitia tenent, Ec. and the latter Words depend upon 
the former; (/) but the Plaintiff ought to count that he kept commune 
Heſpitium. l . N 


Declaration it muſt be ſhewn that he is > common HoſHey. Bro. General Brief 16. Bro, Ai 
fur Cafe 58. Fiz. Holler 2. (7) Vide Dyer 266. pl. 9. Hob. 245. 2 eon. 162. | | 


If in ſuch Acton brought (m) by the Maſter for Goods ſtolen from his 
Servant, the Plaintiff lays the. Cuſtom that In he fafely io 
keep the Goods of their Gueſts, and all other s brought inte 

Inns, the Cuſtom is ſufficiently alledged to maintain the A 


F 
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this Caſe there is no direct Writ in the Regiſler; but by the Statute of | An. 2. the Clem 
_ thal! agree to make a ſpecial Writ Palſ 8, 9 RR 19 


INNS A INNKEEPERS. 


Ac. * notwithſtanding ie was objeated, (a) that there was no ſuch Cuſſom to Page 185 

der de Goods of others A -.. dee 
e eee Miſrecital 

Co. | thereof is immaterial, for it is the Common Law. Latch 127 per Toner and Ded. x Sid. 245- 

"I Hob. 18. 3 Mod. 227. . | , 838 | EY 

es it If in his Declaration the Plaintiff lays the Cuſtom for common Inns, Hob 245. 

1 his and then lays that he was Hoſpitatus in Hoſpitio, &c. this is well enough, OO 

* for it myſt be intended that it was commune, elſe, it is Domus i nan Ho/- Rad” 

* tum. | | | £5") SS. 

nan fh. Declaration againſt an Innkeeper was thus, Præd D. com Hoſpitat” GMod 12 1 
adtunc ke ibidem exiſten in Stabulum deliberavit a certain Gelding, to be Stasyes and 

0 an dy him ſafely kept at a reaſonable Rate, and to be by him ſaſely re: deli- Devi 

hare vered to the Plaintiff ; and after Verdict for the Plaintiff, it was objected, Salk 404- 

n. that ſor ought appears the Horſe was put into the Defendant's Stable pl. 1 


without his Privity, in which Caſe he is not bound to take any Care of it; S. Q but not 


bim for the Words being Præd D. com Hloſpitat exiften', may as well be taken 8 
mak in an Ablative as Dative Caſe; But the Court held, that the Words being 
"thi indifferent to an Ablative or Dative Caſe, they ought to be taken in that 
oe WY Caſe which makes the Declaration good, and therefore gave Judgment for 

, 4. * 5 Sal 3 
n, 


00 Ok the Jnnkeeper's Remedies againſt his 
. SGueſts. e 


10 e may detain the (5) Perſon of the Gueſt who eats, 333 

or the Horſe Which eats, till Payment, and this he ma do without any 2 Rol. Abe. 
ortet Agreement for that Purpoſe ; for Men, that get their Livelihood by En- 85. | 
. tertainment of others, cannot annex ſuch diſobliging Conditions that they Ceo. Car. 
ſhall retain the Party's Property in Caſe of Non- payment, nor make ſo 271 


wy and imprudent a Suppoſition, that they ſhall not be paid; Carth 15% 


1 and therefore the Law annexes ſuch a Condition without the expreſs 11 71 388 
them Agreement of the Parties. 1 8 (May de- 
) Per | | | | tainthe Per- 

un ſon of his Gueſt Show. 269. For it would be hard to oblige him to ſue for every little Dcht, 
5 The and a greater Hardſhip that he might not be able to find him who was his Gueſt.-——Eut if a 
though Perſon goes into an Inn or Tavern, and calls for Wine, and goes away without paying for it, no 
hour in Action of Treſpaſs lies againſt him; for the going into the Inn or Tavern was lawful, and 
7 yr therefore the Vintner muſt purſue his Remedy by Action of Debt. 8 Co. 147. or on the Caſe, 


If A. injuriouſly take away the Horſe of B. and put him into an Inn Yelv. 67. 
* de kept, B. comes and demands him, he ſhall not have him until he 3Bull. 269, 
bath ſatisfied the Innkeeper for his Meat; for when an Innkeeper takes a 379: 


Horſe which he is obliged to keep, let him belong to whom it will, and 5 


therefore no Reaſon that the Innkeeper ſhould be obliged to deliver him . "y 
ull he is ſatisfied. 45 : OTE 

If 4. deliver a Horſe to an Innkeeper, and B. promiſes, that in con - Hutton 
deration that the Innkeeper will deliver over the Horſe to A. that he, 104. 

1a. 5, will ſatisfy him for his Meat; this is a good Promiſe, for here is a 

ood Conſideration, inaſmuch as the lonkeeper loſes the Detainer, which is 


om his age, and A. regains his Horſe, chat is to his Advantage. 7 

fely 6 An lnakeeper that detains a Horſe for his Meat cannot uſe him, becauſe Moor 877. 
it into 4 detains him as in the Cuſtody of the Law, and by conſequence the 2 Kel. Rep. 
\ Aion, enſion muſt be in the Nature of a Diſtreſs, which cannot be uſed by 433. 

qvith- de Dillrainer, js 


| But 


Horſe into his Keeping he is not bound to inquire who is the Owner of the 3 Abr. | 


1 NN 8 n N N Ek E E PERS. . 


Page 185  * But by the Cuſtom of London and Exeter, if a Man commit an Hort 
4 Stra. 556, to an Hoſtler, and he eat out the Price of his Head, the Hoſtler n, 
Moor 876. take him as his own upon the reaſonable Appraiſement of four of his Neigh- 
3 Bulſ. 25 1. hours; which was, it ſeems, a Cuſtom ariſing from the Abundance of 
Yelv. 67. Traffic with Strangers, that could not be known, to charge them vith the 
Rol. Rep. Action; (a) but the Innkeeper hath no Power to fell the Horſe, by the | 
449... .. general Cuſtom of the whole Kingſmn. 

* ent. 71 But if A. commit the Horſe of B. io an Hoſtler in London, and he en 


8 out his Head, yet cannot the Hofther fell him: for all Cuſtoms being de. 
„ rogatory to the Common Law, are to be taken ey ; and there is 90 
Cultom of London that hath gone fo far as this 


| 3 Cale, to authoriſe on: 
Man to ſell and convey the Property of another. | © 


— 


2 Rel. Abr. If a Man commit his Horſe to an Innkeeper, and he put him to Paſture, 


: Privilege with the Stables. US 1 LORE | 
2 Rol. Rep. If a Horſe be committed to an Tnnkeeper, it may be detained for the 
438. & vide Meat of the Horſe, but not for Meat of the Gueſt ; for the Chattles ae 
2 Rol. Abr. n in the Cuſtody of the Law for the Debt that ariſes from the Thing 

28. itſelf, and not from any other Debt due from the fame Party; for the Lay 

zs open for all ſuch Debts, and doth not admit private Perſons to take 

Repriſals. | x | 

Rep. if an Horſe be committed to an Innkeeper, and be detained by him for 

dis. Meat, and the Owner take him away, the Innkeeper matt make freh 

Purſuit after him, and retake him; otherwiſe the Cuſtody of him is lol; 
for he cannot retake him at any other Time; for if a Diftreſs be reſcued, 
and the Party upon freſh Parſair do not retake it, the Diſtreſs is loſt ; for 
no Man that has only a naked Cuſtody can make a Repriſal, when the Thing 
is out of his Cuſtody; for it is in the Power of an Owner and Proprietor, 
and of him only, to retake ſuch his Property, wherever he finds it, 

2 Kol. Rep. But if an Horſe be committed to an Holler, and he detain him for his 

8. Meat, and after the Owner comes to an Agreement that the Hoſtler ſhall 

retain him till he is ſatisfied, here he hath not only the Cuſtody of him as 

a Diſtreſs, but alſo the Property in him as a Pledge ; and if the Ownertike 

it from him, he ſhall not only retake it upon freſh Purſuit, but wherere! 

he meets. it, becauſe he had a Property by ſuch Contract, and a Man that 
bath a Property may retake his own where he meets with it. 

Skin. 648. Upon Evidence the Caſe was, a Man had a Horſe in an Inn, and came 

pl. 6. thither and directed that the Innkeeper ſhould not give him any more Food, 

Gilter for he would not be reſponſible for it; and the Queſtion was, whether for 

ei the Food after this Direction given by the Innkeeper to the Horle, be ubo 
Logs ne brought the Horſe thither ſhall be charged, or not; and Holt C. J. # 

— _ firſt inclined that this is a Diſcharge, and that the Horſe (though he might 

be retained by the Innkeeper) yet is but in the Nature of a Diſtreſs, and" 

being in the Cuſtody of the Innkeeper in his Inn, this is a Pound Core! 

and the Horſe afterwards ought to be found and maintained at the Peril 

the Innkeeper ; but after, mut Npinione, he directed, that this wa- " 

2 Diſcharge; for then any Innkeeper might be deceived, and it is the l 

ſening of the Security of an Innkeeper, who may detain, and, by de 
Cuſtom of London, Fr the Horſe for his Keeping. 

If the Horſe is once out, the Innkeeper cannot detain him for what ws 

due before, on his coming in again, Stra, 556. . N= 
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* Joint-renants and Tenants i in com- v 
mon. 


(A) Of + he Nature of their Eſtates; and ein 
of the Difference between Joint-tenants and 
Tenants in common. 188. 1 
(B) Chat Perſons map be Joint⸗ tenants or 
Tenants in common. 189. 
() Of what Things there may be a Spin replies 
or Tenancy in common, 192. 
D) How a Joint⸗tenancy is created. 15 
(E) you a Tenancy in common is created. 194. 
(F) What Words create a ſoint-tenancy, and not 
| a Tenancy in common, & e converſo. 195. 
(6) Of the Duration and Continuance of the 
Eſtate, whether given Jointly, or in common ; - 
anv herein where the Jnheritance ſhall be ſaid 
to be joint or ſeveral. 200. 
(H) Ok the joint and difſtinit Jntereſt ot Joint⸗ 
tenants and Tenants in common, as to Atts 
done by or to them. 201. 


- kad herein, 


2. In what Acts they ON” all j join. 201. 
2. Where the Acts of one will be equally advantage- 


- ous as if done by both. 202. | 
3. Where the Acts of one will bind the 8 whe- 


ther to his e or Prejudice. 203. 


00 Df Severance and Survivorthip. 204. 
And herein, 
| 7. Of the Right of Survivorſhip, and what Things 


will ſurvive. 204. 

2. At what Time the Right of Survivorſhip i is to take | 
place. 205. 

3- What Diſpoſition will work a Severance, and de- a . 
feat the Right of een 206. | wy 


And herein, H 


1. Mat D iſpoſition with a Stronger vill work a 8 
Tance. 206. a 
| 2. What 


JOINT-TENANTS aD TENANTS m ce 


2. What Diſpe/ition or Conveyance by one Joint. tenant o- 
Tenant in common, with his Companion, will work ; 
Severance. 206. 1. {5M 

3. At what Time ſuch Diſpoſition muſt be made to tak; 
effect. 207. | EE 

4. What ſhall be a total Severance, or but for a li. 

. mited Time. 29. ih . 

=. *Pager188 5. How far the Charges or Incumbrances of one 

E Joint tenant ſhall affect the Survivor. 209. 
6. Of Severance by Operation of Law. 210. 
7. Of Severance by Compulſion of Law; and therein 


* 


of the Writ de Partitione facienda. 211. 


(Y) Joint⸗tenants and Tenants in common how 
to ſue, and be ſued ; and herein ok Summons 
and Severance. 215. $23 T1362 if 
(IL) Df the Remedies which Joint⸗tenants and 
. Tenants in common 'have againſt-each other, 


5-4 


(A) Df the Nature of their Eltates ; and herein 
ok the Difference between Joint⸗tenants and 
Tenants in common, OT HCY Wb 


Lit. f. 27. \ | THERE (a) a Feoffment is made to two or more, and their Heirs, 
(a) Or may or a Leaſe is made to them for Term of their (6) Lives, they 
be created are Joint-tenants ; for being jointly feoffed, Cc. they ſhall jointly hold 
by other per mic (& per tout, and hall jointly implead and be. impleaded, which 
_— . common between them and Coparceners ; but Joint-tenants 
. have a ſole Quality of Survivorſhip which neither Coparceners nor Tenan 
covery,Bar- m common have. 5 „ 
gain, and 2 4 ; 

Sale, Releaſe, Confirmation, .. Co. Lit. 180. b. (5) Or by other Limitations, as if a Ren- 
chare of 107 be granted to A. and B. to have and to hold to them two, viz. to A. until he be 
married, and unto B. till he be advanced to a Benefice, they are Joint-teuants in the mean Time, | 
notwithſtanding the ſeveral Limitations, and if A die before arfiage, the Rent ſhall ſurvir; 
but if 4. had married, the Rent ſhould have ceaſed for a Moicty ; & ſic e conver on the oth! 
Side. Co. Lit. 180. b. | 15 op 
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Lit. f. 29%. Tenants in common are thoſe that come to the Land by. ſeveral Titles Of 
Co. Lit. or by one Title and ſeveral Rights ; as if there be three Joint-tenants, TE 
189. a. one alien his Part, the other two are Joint - tenants of their Parts that ite. 
main, and hold them in common with the Alienee; ſo if Joint-tenact: 
make ſeveral Feoffments or Gifts in Tail, or Leaſes for Life, the Feofftts 
i Donees or Leſſees are Tenants in commun. „ 8 
Co. Lit. And as the eſſential Difference between Joint · tenants and Tenants i | | 
189. a» common is, that Joint-tenants have the Lands by one joint I itle, and * . 
one Right, and Tenants in common by ſeveral Titles, or by one Tide ud 
by ſeveral Rights; this is the Reaſon, ſays my Lord Cole, that Joint ten 
have one joint Freehold, and Tenants in common have ſeveral Freeboc 
thongh this Property is common to them both, viz. that their Occup#u® 
| undivided, and neither of them knoweth his Part in ſeveral. 

3 Co. 29, Hence it appears, that the Wife of a Joint-tenant cannot be endoves 
Co. Lit. 30. as if Lands are given to two Men and their Heirs, or the Heirs of br 
a. 31. b. 35. two Bodies, ard one of them dies, his Wife ſhall not be endowed, w 


* 


b. Bro. Tit. 
 Dowerg,$4. 


JOINT-TENANTS anD TENANTS u couMoN. 


fall go to the Survivor, who then is in from the firſt Feoffor or Donor, Cro. Elis. 
and may plead it as an Original Feoffment or Gift to himſelf, and ſo is $03: Perk, 
ramount her Title of Dower, which is not dan x. till her Huſband's © 334 
heubs and one Book ſays, it was the ancient Courſe in Mortgages to make 
the Eſtate to two, in order to prevent the Mortgagee's Wife of Dower. „ 
But the Wife of a Tenant in common ſhall be endowed z for there & Page i189 
no Sutvivorſhip takes place, but each Moiety (a) deſcends to the reſpec- | 
tive Heirs of the teſpective Tenant in common, and in ſuch Caſe the Lit. ſ. 44. 
Dower ſhall be aſſigned in (5) common too; for ſhe cannot have it other- 45. Co. Lit. 
wiſe than her huſband had, | 3 5 4. b 37. 
„ . 1 . (a) And 
Ds I 75 it hath been 
adjudged that a Writ of Dower will lie againſt the Heir of the Tenant in common before Par- 
tition made. 3 Lev. 84. Sutton and Rolf. (b) And not by Metes and Bounds ; for which vide 
Brownl. 127. Rol. Abr. 682. Perk. i. 413. 8 | ts ; 
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Alſo if there be two Foint-tenants and one releaſeth to the other, this Co. Lit. 9. 
paſſeth a Fee without the Word Heirs, becauſe it refers to the whole Fee, 200. 4. 
which they jointly took, and are poſſeſſed of by force of the firſt Con- 
veyance; but Tenants in common cannot releaſe to each other; for a re- 
leaſe ſuppoſeth the Party to have the thing in Demand; but Tenants in 
cemmon have ſeveral diftin& Freeholds, which they cannot transfer otherwiſe 
| than as Perſons who are ſole ſeifed. > ene ee, LIN 
If Lands be 755 to A. and B. and the Heirs of 4. B. who is only 22 H, 6. 51. 
Joint-tenant for Life, cannot ſurrender his Eſtate to A. for he is ſeiſed 2 Rol. Abr. 
with him per mie & per tout. COLD 35 33 

If Land be given jointly to two, upon Condition that they ſhall not Winch 3. 
2 and one of them releaſe to the other, it is no breach of the Con- Raym. 413. 
tion, | | 
If there, be two Joint-tenants of Land holden by Heriot Service, and Owen. 162. 
one dies, the other ſhall not pay Heriot'Service z for there is no Change of Ber and 
the Tenant, the Survivor continuing Tenant of the whole Land, rm 
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Jeirs, And although Tenants in common have ſeveral Freeholds, yet one Salk. 392. 
| they Tenant in common cannot diſſeiſe the other, otherwiſe than by an actual pl-4+ , 

; hold Diſſeifin, as turning him out, and hindering him to enter; but a bare Per- Reece 3 
which ception of the Prot is not enough, | Ge i 
enants | 1 

9855 f 8 FT +: 3344.0 


(B) What Perſong map be Joint-tenants or 


a Rex | Tenants in common. + ES. 
n Tine, | . 
ſurvive; 


AN Allen and Subject may be Joint-tenants, & aki tempus occurrit Oo. Lit. 18; 
F i: therefore if an Alien and Subject born purchaſe Lands to them E * 
nd their Heirs, the Survivorſhip ſhall take place fill Office found; but the 
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Titles ce found intitles the King, and ſevers the Joint-tenancy. | | | | 

0 1 If 2 Villein and another perſon purchaſe Lands to them and their Heirs, Co. Lit. 186. 3 
that te · „Lord of the Villein may enter iuto a Moiety. „ 1 
enacts Bodies Politic or Corporate cannot be Joint-cenants with each other, Co,Lit.189. 1 
role denbet can a Corporation, whether ſole or aggregate, be Joint-tenant with b. 190. a. IK 


a natural Perſon ; and therefore if Land be given to two Biſhops or Ab- Moor 20% 
or Farlons, and their Succeſſots, they are Tenants in common at firſt, ne 


om” 


a dale no joint Eſtate for Life; for they take in their politic Capa- | 
Ke in Right of their Churches or Mode, ſo if Land be Hiven to * | 
l a Subject, and their Heirs, or if the Crown deſcend to a 
| va. I. or if Lands be given Fa Layman and a Parſon, and to the 
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chaſed a other. 


 ColLit, 138, If 4. make a Feoffment to the Uſe of himſelf and fuch Wife as be nul 


JOINT=TENANTS and TENANTS 1% cn. 


IJeirs of one, and Suceffors of the other, they are Tenants in common, 
fr the Fee veſts in them, in ſeveral Capacities. II 
Co. Lit. But if -a Leaſe for Years or other perſonal Thing be given to a Layman 
190. a. and Biſhop, Sc. they are not Tenants in common, but n for 
| as no Chattel perſonal can go in Succeſſion, they muſt both take in thei 
* Pao, W HE dy ö 
3 => A ow” * Diſſeiſors may be Joint-tenants, and upon the death of one of then 
Ref. abr the Survivor ſhall have the Whole; for the Right, ſuch as as it was, con- 
35 tinued Jointly in them. _ pe LS : 
21E.3.50.b, Infants may be Joint-tenants, and if there be two Infants Joint. 
2 Rol. Abr. tenants, who alien in Fee, and. one of them dies, the Survivor * have 
the Whole y for notwithitanding the Alienation, the Joint-tenancy js ng 
* | ſevered, by reaſon of the Poſſibility of defeating it by Writ Dun fut 

5 infra Alatem. Vp 2 
Lit. f. 29x, Baron and Feme may be Joint-tenants; but herein it is to be obſerved 
that Huſband and Wife being conſidered but as one Perſon in Law, if an 
E'lſtate be made to Huſband and Wife, and a third Perſon, and their Hein, 
(e) 4. pur. the Huſband and Wife take but one (2) Moiety, the third Perſon the 


Copyhold 
Eſtate, and | | r 
took Surrender thereof in the Names of himſelf, his Wife, and 7 9 and cheir Heirs, which 
he afterwards, as viſible Owner thereof, mortgaged to J. S. On a Bill brought by the Mortgage: 
againſt the Mother and Daughter, to diſcover their Title and to ſet aſide their Eſtates as ad 
lent againſt the Mortgagee, who was a Purchaſer; it was held by the Court not to be fraudulent, 
and that the Huſband and Wife, took one Moiety by Intireties, which the Huſband could not 
| — nor diſpoſe of ſo as to bind the Wife, and that the other Moiety was well veſted in the 
 Vaughter, 2 Vern. 120. Buck verſus Andrews. | 5 


Oo. Lit. 187. Alſo Baron and Feme being one Perſon in Law, there can be no 

* Moieties between them of an eſtate given to them jointly during Cover- 

| ture; and thetefore if Lands be given to Huſband and Wife, and ther 

leirs, the Huſband cannot during the Wife's Life, diſpoſe of any Partof 
it, but the Whole muſt go to the Survivor of them. 5 

Co. Eit. 187. But if an Eſtate be made to a Man and a Woman, and their Heirs be. t 1. 

b. * fore Marriage, and after they marry, the Huſband and Wife have Moie- 

ties between them. | 3 

Co. Lit. 185: And as there can be no Moieties between Huſband and Wife of an Eſtate 

iven to them during Marriage, it hath been holden, that if the Huſband 

& attainted and executed, the Wife ſhall by her Petition regain all fuct 

| Lands conveyed jointly to her and her Huſband. - . j 

Co. Lit. 187. So if the Lord enter on the Huſband being his Villein, and having Lane: 

made ſuch Purchaſe; the Wife ſurviving ſhall recover the Whole. 


 Co.Lit. 187. It is ſaid, that if a Deed of Feoffment or Grant of a Rererſon he 11 


made to them, whilſt ſole, and then they intermarry before Livery « 

Attornment, that they take no Moieties; but if wy had been ſeiled 

of an Uſe by Moieties before 27 H. 8. cap. 10. and ſuch Uſe had bee 

. . executed, by the Statute, they ſhould have had the eſtate of the Land 

by Moieties ; for they ſhould have the Eſtate in ſuch Plight as they bu 

'Eo.Lit,x87. If Huſhand and Wife vouch and recover by Force of a wärn! 

$25 20.3.5 408de wat when ſole, yet they ſhall have no Moieties in the 
+2. recovered, | 


Co, 11. marry, and afterwards take a Wife, he and his Wife are iN 

Dyer 340. though he were ſeiſed of a qualified Fee before the Marriage, and 
bad nothing; for by the Marriage the contingeng Eſtate yeltodin them bes 
a at the ſame Time by the faid Limitation. „„ 


4 


* - 4 
* 


8 


* 
; . © 


JOINT-TENANTS and TENANTS 1 COMMON; » 


„ If 4, purchaſe a Vall in a Chaſe, and take the Patent thus, To himſelf 2 Vern. 67% 

| and his Wife, and one F. C. for their lives, and the Life of the longeſt decree be- 

2 Liver of them, and afterwards A. dies indebted, this purchaſe is not ang 

a Aﬀets ; for it ſhall be 1 to be intended an (5) Advancement and Bridger. 

2 Proviſion for the Wife; for ſhe cannot be a Truſtee for her Huſband, | 3 

| and therefore ſhe ſball enjoy the Benefit of it during her Life; but after = 
on + her Deceaſe in caſe J. S. ſhould ſurvive her, then to be a Truſt for the æ Pagetgr = 
NN Executor of the Huſband, and applied towards the Payment of his Debts. (5) if Father  » 
| | and Son 9 


join in Purchaſe of Lands on a valuable Conſideration, and the Fathgr afterwards deviſes thoſe 
Lands, the Court of Chancery will not ſuppoſe the Concurrence of the Son was only in Truſt for 
the Father, but that he was made Joint-tenant for his own Advantage; and this, it is ſaid, was 
the ancient Way of purchaſing to avoid Wardſhips. Chan. Ca. 28. Scroope verſus Scroope.' | 


A Leaſe is made to 4. and to Huſband and Wife, vis. to A. for Life, Co. Lit. 187. 


ved Huſband in Tail, Wife for Years; in this Caſe each of the three has a b 
Ba ſeveral Eltarte. | Om 15 
98 If an Eſtate be limited to Huſband and Wife and the Heirs of the 2 Co. 6r. 


Body of the Huſband, they are Joint-tenants for Life, and the Inherit- Cro. pr | 
ance is ſo executed in him, that if he makes a Feoffment, this will be a $723 493 


pads ; . Loop 
Diſcontinuance to bis Iſſue z but if he ſuffers a common Recovery with Dyes 8 . 
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ch ſingle Voucher, this will bind neither the Iſſue nor any Remainders, 22. 1 
_ becauſe his Wife was ſeiſed of the Whole jointly with him, and not of Cro. Car. 1 
audye Part, and there are no Moieties between them, and therefore it cannot 32 = 
e be good for any Part; but the Feotfment deals with the Poſſeſſion, and Pal _ 388 
2 p'ves it away by ſolemn Livery; and therefore to preſerve the Warranty, Velv. 131. 1 
this amounts to a Diſcontinuance, and the Iſſue ſhall be put to his For- Lev. 37. =_ 


nedon in Deſcender, and thoſe in Remainder to their Fermedon in Re- Sid. 83. 


he n0 nuinder ; and if the Huſband levies a Fine, this will bind the Iſſue, „ F. 
your kbe Statutes 4 H. 7. cap. 24. and 32 H. 8. cap. 36. 1 earne 
ther And as the Huſband, being jointly ſeiſed with his Wife of the Lands, Rol. Abr. 
Partof annot alien them; ſo neither can 4 charge ſuch Lands ; and therefote 340. 


bete the Huſband in ſuch caſe acknowledged a recognizance, and died, 

t was held, that the Wife ſhould hold the Lands diſcharged. 
Huſband and Wife may be Joint-tenancs of a Leaſe for Years, or other 43 E. 3. 10. i 

aattel (c) real, as well as of a Freehold or Eſtate of Inheritance. Rol. Abr. 


Y : f a 349. | : ' 
./ But if Goods are given to a Huſband and Wife, the Wiſe ſhall not have them by Survivors 
up, but the Executor of the Huſband. 43. E. 3. 10. Rol. Abr. 349. | 


0 if (4) a Statute be acknowledged to Baron and Feme, they are Joint- 48. E. 3. 12. 
ants of this, and the Feme ſhall have all by Survivotſhip. | wo Lang 


— 


| 3 3 | and Feme 
uy Rol. Abr. 342, 889. 8. C. J, So if an obligation be made to Baron and Feme. Rol. Abr. 34% 
ſeiled TRE | „ | | 
ad been Alſo it hath been ruled in Chancery, that where the Huſband lends out 2Vern. 683. 
the Land me) in the Names of himſelf and his Wife, upon Mortgages and Bonds, f 1 
they bud i dics, that the Wife is incitled to the Money by Survivorſhip, if there | . "a 


Aſſeis ſufficient to pay the Huſband's Debts. | 1 

1 but where the Huſband is jointly polleſſed of a Leaſehold Intereſt, or Rol. Abr. 
; der perſonal Thing, he may diſpoſe of it in his Lite-time without the 343. 

onſent or Concurrence of his Wife. , N 

5 5h a Leaſe be made to Baron and Feme for Years, the Baron cannot Co.Lit-351- 

t-rennth o 2 for the Feme is in by Survivorſbip before the Deviſe woe . 


den den as if a Leaſe be made to Baron and Feme for their Lives, Remainder 10 Co. r. 
8 urvivor, or-to the Executors of the Survivor of them, and the Godb 13 
a omg the Term, and dies, this will not bar the Wite ſurviving g * 125 

be wiſe had but a Poſſibility, and no Intereſt. e on 17. 


a pgs. Abr. 
3 48. 
ran Cro. Bliz. 841. Co. Lit. 46. b. Rel gh wa, e 
$ Lit. 46. b. 


3. , 
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| JOINT-TENANTS AND TENANTS * COMMON; 


3 Co. Lit: If the Baron be indebted to the King, and purchaſes Lands for Ye, 
. to him and his Wife, and dies, this Land ſhall be put in execution fo 
1 Rol. Abr the ſaid Debt, becauſe the Baron, hath Power to diſpoſe of the ſaid 

34. this is Term. Et ME: 
made a If a (c) Rent-charge be granted to a Man and a Woman for Venn 
Ruere. who afterwards intermarry, and after Arrearages incur, and' after the 

| 5 Abr. Baron dies, the Feme ſhall have the Reſidue of the Rent, and allo the 
SI * Arrearages'in a Writ of Annuity, becauſe they participate of the Natur 


C92 of the Principal, 

Feme are ſeiſed of a Rent-Service for their Lives, the Rent incurs, and after the Baron dies, the 
Feme ſhall have the Arrearages incurred during the Coverture. 29 E. 3. 140. Moor 887. pl 
1248. Hob. 208. Cro. Eliz. 791. | . „ 


Rol. Abr. Tf there be a Baron and Feme Joint- tenants for Life, and the Baron ſony 
3 the Land, and dies before Severance, his Executor ſhall have the Emble- 
* 155, ments, and not the Feme and it is faid there is na diverſity between thi 
Noy 149. and where the Baron is ſeiſed in Right of the Feme. 
S C. and | 55 
the Court divided thereupon; Dyer 3 16. S. C. cited in Margin to have been adjudgetaccortingy, 
Cro.'Eliz. 61. cited to have been adjudged; & vide Owen 104. and 2 Vern. 322. where J. d. a 
his Marriage ſettled Lands to the Uſe of himſelf and his Wife for their Lives, and of the Survin 
of them, Remainder to the Heirs of their two Bodies; and the Huſband dying and leaving the 
Ground ſown with Corn, the Queſtion was, whether the Emblements on the Land ſettled as lar 
ſaid, ſhould go to the wife, or to the Executors of the Huſband, and the Court of Chancery 
propoſed to each to take a Moiety, which was agreed to. 2 Vern. 342-3 
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() Df what Things there map be « Join, Wiſ * 
: tenancy or Tenancp in common, 2 


Co. Lil. THERE may be a Joint-tenancy not only of Lands and Tenement da 

181. b. but; al ſo of Chattels perſonal, as well as real, ſuch as Eeafes fir 
2 Rol. Abr. Years, a Horſe,” Sc. for where two come to theſe by a joint Gift a 
87. Purchaſe they ſnall ſurvive, and not go to the Executots of the Party. 
| But an Exception is to be made of two Joint-Merchants ;- for the War), ano 
we Lit. Merchandizes, Debts, or Duties that they have as Joint-Merchants of fu. 
4-4"  ceners ſhall not ſurvive, but ſhall go to the Executors of the Deceaſed, u. 
this per Legen Mercatoriam, which is Part of the Laws of this Realm, i 
the Advancement and Continuance of Trade and Commerce; which beig 
pro bono Publico, the Rule is, that Ius accreſcendi inter Mercatores pro bat 

| tio Commercii Locum non habet. | 

Cart. But though there is no Survivorſhip between Merchants; yet if tbere r bat © 
170-1, two AB) [es 
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erchants, or two who are jointly poſſeſſed of Goods in ts 
. | Kemp and Way of Trade, who caſually loſe them, and afterwards one of horns 
2 488 dies, the Survivor alone may, ic ſeems, bring Trover for them; for 
te 5 60 Action muſt neceſſarily ſurvive, though the Fntereſt doth not, other" 8, -. 
3. Lev. 290. there would be à Failure of Juſtice; becauſe the Survivor and che Eu. 
S. C. cutor of him who is dead cannot join in the Action, for that their Ns 
are of ſeveral Natures, and there muſt be ſeveral Judgments ; but! 
being Held clearly, that if this was any Plea, it muſt have been in Aber 
ment, for this Reaſon the Books ſay the principal Point was not deten 
Lit. £ 329. Alſo there may be Tenants in common of Chattels real or perſon. 
Co. Lit. tire or ſeveral, as Leafes for Years, Wards, Horles, Oc. as when" 
399+% | thoſe who were Joint-tenants of them grant over their Intereſt to a dc 
twtzhe Grantee and the other are Tenants in common. | W 
Co-Lit.199- Alſo if there be two Tenants in common of a Seignory, and: 
: fall, they are Tenants in common of the Wardſhip as well of the Body! 
Land 3 and fo it is if the Land eſcheat to them, they ſhall be Tew® 
common thereof. „„ od  Vroy | 


„ 1 MH 
JOINT-TENANTS AN TENANTS i counon. | 


It a Corody be granted to two Men and their Heirs, in this Caſe, „ 
3 aig heh is uncertain, and cannot be ſevered, it ſhall amount to Colipigg: 
a ſeveral-Grant, to each of them one Corody z for the Perſons be ſeveral, 

| and the Corody is perſonal. | 


If two take a Leaſe Jointly of a Farm, the Leaſe ſhall Curvive 3 but the Vern. 217. 


1 - - . #® , 

he Stock on the Farm, though occupied Jointl , ſhall not ſurvive; neither 

he # ſhall a Stock uſed in a jcint Undertaking in the Way of Trade furvive z #Page 193 

ute and therefore it is ſaid not to be neceſſary in Articles of Copartnerſhip to 
provide againſt We JP SE; f 1 „„ „ 

* 5 2 „„ F — — 


() Hotp a Joint-tenancy is czeated. 


oint-tenancy may be created by (2) Fine, Recovery, Bargain and | | 
A why Releaſe, Confirmation, &c. 5 7 B 82 8 S | 
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. | 5 | On it is 
lad, that a Fine ſur Conugance de Droit come ceo, c. cannot be levied to two, and t 


cir Heirs; ol 
ingly for the End of ' Fines being not only to ſettle the Poſſeſſion for the preſent, but for ever, the  #% 5 
uy mittance of ſuch Fine would not anſyer that End; for beſides the Uncertainty which of the Co- "4 
wer puzees ſhould ſurvive and enjoy the Land, the Fine itſelf cannot operate according to the Limita- WO! 
ing the tion; for the Survivor, by the Privilege of . ſhall enjoy the Whole, and for ever 7h 
$ Ute» F exclude the Heirs of the other Conuſee; beſides, the Fine, being 2quivalent to a Judgment, :£ 5 
aancer / N 


ought to decide and ſettle the Right of the Fee, 4 Rol. Abr. 19. Co. Reading on Fines, 5, 9. 


8 Alſo a Joint-tenancy may be created by (4) a Diſſeiſin; as if two or Lit £. 278. 
more diſſeiſe another of Lands, Wc. to their own Uſe, they are Joint- Os. Lit. 80. 
tenants, but if to the Uſe of one of them, he to whoſe Uſe is (ole Tenant, „ 
ud the other Coadjutors, 5 f 8 7 as 
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=" 3 J i | | > | be Joint-te- | . | | 
nements dunts by Diſſeiſin, ſo there may be Joint-tenants by Abatement, Intruſion, or Uſurpation. Co i, 
aafes fat Lit, 181.8. & vide Vaugh. 189. OF - lt 


if a Diſſeiſin be made to the Uſe of two, and one agrees at one Time, and Co. Lit. 188. 
another at another Time, yet they are Joint-tenants ; for every ſubſequent - 
Aﬀſent is equal to a Command precedent, and if both had commanded the 8 
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— = — pr er en 
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97 Diſſeifin, the fiſt AR had been the Act of both, and therefore from that 2Leon. 29% _ 
ur: wy Aft done they are now eſteemed as Pvint- Diſſeiſors. 8 | 
| 


Yet it ip laid down as a general Rule, that Joint-Eftates muſt veſt at Co. Lit. 188. 
ance, and that therefore if a Leaſe for Life be made to A. Remainder to the ® 
1 = of F. $, and J. N. then liying, the Heirs cannot be Joint-tenants z 

the t it lems that in this Caſe they are Tenants in common z for when J. S. 


6 dies, his Heir hath either a ſole Property of the Fee, or hath it with others, 
e 0 cauſe there is none in Being to take it with him, and if he had a ſole Pro- 
Ae pen y of the Fee, it cannot alter without ſome AR of his own; but he can- 


dot have : ; | | 
d the Eu. 40 he 8 1 in the whole Remainder, for that were expreſsly 


(et ne Conveyance z he muſt therefore have a ſole Property of the 
- * e which is a Tenancy in common. e * | 
ac bor ef we Go of an Uſe, Perſons may be Joint-tenants that do not take at Cp. Lit. 188. 


of | e 3 as jf a Man enfeoffs ſuch a one to the Uſe of himſelf for a. 

— f Sag luch a Wife as he ſhall afterwards take, they are Joint-tenants z 13 Co. 56. 

1 Huſband has no Property in the Land, neither Jus in Re nor Dyer 340. 

ley . 1 A the Feoffee has the whole Property, at firſt to the Huſband Co. 11. 

05 i this ys the Contingency of the Marriage; to them both intirelyz ; 1 

ra La wy lk & Equity apitep ort 5 Truft 3 r. ſame Man- iQ 

| imited it; and now by the Statute of Uſes it is exe. 

the bY wha the une Form ic was governed 5 Equity, e 
| | * * If 
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8 3 Lev. 127. are the Daughters,) makes them Joint-tenants; in which Survivotſnip ſtall 


| ” # 
"x Els Ys | 3 5 
Jol r- TENA NTS axy TENANTS 18 cou. 


Rol. Abr. If a Man enfeoffs or levies a Fine to 4. in Fee, to the Uſe of himſelf 
1 and B. and their Heirs, they are at Common Law Joint · tenants of th, 
i SOREN -Uſe 3 for the Eſtate in a Uſe veſts according to the Intent of the Parties 
which was to place the intire Ufe in them, and the Poſſeſſion only in 4 
and ſince the Statute executes the Poſſeſſion in the ſame Manner a the 
| Uſe was, they are not Tenants in common, as one in by the Common 
* page 194 4 Law, and the other by the Statute, but Joint - tenants by the Words of the 
| tatute. jt ; 
2 Rol. Abr. If a Man infeoffs 4. to the Uſe of A. and B. they are Joint-tenant 
. og B. gave no Conſideration, becauſe the Uſe is diſpoſed of exprefi 
| em, | 
13 Co. 54 If a Charter of Feoffment be made between A. of the one part, and 3 
Poph. 126. and C. of the other Part, and A, gives Lands to B. Habendum to B. and 
: C. and their Heirs, C. takes nothing by the Habendum, becauſe all the Lands 
were given to B. and conſequently 2 cannot hold thoſe Lands which ae 
given before to another; but in this Caſe if the Habendum had been to . 
and C. and their Heirs, to the Uſe of B. and C. this had been a good Lin- 
tation of the Uſe; and conſequently the Statute would carry the Poſſeſſion 
3 to the Uſe, and B. and C. thereby become Joint-tenants. 
2 25 Abr. If Lands are given to a Woman and the Heirs of the Body of ber Hu 
To 17. band who is then dead, it is ſaid that the Wife and the Iſſue of the Hu. 
daand are Joint-tenants for Life, with Remainder to the Iſſue in Tail; for 
ſince they are named to take in Poſſeſſion with the Wife, if they ſhould 
only take an Eſtate for Life, the donor would have the Land again, tho' 
there were ſtill Heirs of the body of the Huſband z and whoever anſuen 
that Deſcription is compriſed within the Words of the Gift, therefore they 


4 — 


| . ſhall al ſo have a Remainder in Tail. | 5 
Oro. Eliz. If a Man has Ifſue only two Daughters, and deviſes Lands to then 
2444. 5g, And their Heirs, this though it be a Deviſe to the Heir at Law, (for 


| take place; for by the Will the Quality of the E ſtate is altered, 
Co. Lit. 188. If Lands be deviſed to two, to have and to hold to one for Life, and the 
a2 other for Years, they are not Joint-tenants ; for an Eſtate of Freehold cat 
. not ſtand in Jointure with a Term for Years; nor can a Reverhon upon 
Freehold, ſtand in Jointure with a Freehold and Inheritance in Poſſeſiva 


A 1 * 4 , 


| 8 ? ; "IE . ha 
(E) how a Tenancy in common is created, — 
; 206 


Co. Lit. 89. TAENANTS in common, as hath been ſaid, ate thoſe that cone n ger 
a. the Land by ſeveral (a) Titles, or by one Title and ſeveral Rights 
(e) As if the and they have the Poſſeſſion in common, though ſeveral Rights, ad! 


. may be by Purchaſe, Deſcent or Preſcription. 


or they | 2 . 1 ue 
whoſe Eſtate he hath in ohe Moiety, have holden in common the ſame Moiety with the 11 Im 
nant, which hath the other Moiety, and with his Anceſtors, or with thoſe whoſe Eſtate be 

undivided, Time out of Mind. Lit. ſ. 310. Co. Lat. 195. EE 


Co. Lit 189. Tf there be three Joint-tenants, and one alien his Part, the other two Kr 
a Joint-tenants of their Parts that remain, and hold them in common i: 
tſme Alienee. : wk 1 
Lit ſ. 309, o if there be two Coparceners, and one of them alien her Fat, 
| Alienee and other Coparcener are Tenants in common. _ 4 
Co. Lit. 189. Alſo if Joint-tenants make ſeveral Feoffments or Gifts in Tail, of 
v. for Life, the Feoffees, Donees, or Leſſees arc Tenants in common. 


”" YL x 
. » ; & 


JOINT-TENANTS anp TENANTS 1x common. | 5 
Ib Land be given to two, Fabend the one Moiety to one and his Heits, Co Lit. 190. 
ind the other Moiety to the other and his Heirs, they are Tehants ins. | 
ua So if a Man ſeiſed in Fee infeoff another of a Moiety, or third or fourth . page 195 
Part, without any Aſſignment of it in Severalty, the Feoffee and Feoffor co, Lit. 198, 


are Tenants 1n common. - 5 | . 
It there be two Joint-Leſſees for Life, and one grant all that belongs to Co. Lit, 191. 


* 


him to another, the Grantee and the other Leſſee are Tenants in eommon 
2s long as both Leſſees are alive, and the Leſſor ſhall enter into a Moiety by 


rered, and it makes no Difference in this Caſe, if the Joint-Ledſe was made 
. by theſe Words, Habend to them two for their Lives, and to the Sutyi- 
and vor; for Expreſſio eorum que lacite inſunt nibil operatur, 


If there are three „ and one of them reltale to one of the Lit. ſ. 304. 


equally divided, of equally (a) to be divided, theſe Words in (5) a Con- Pifference 
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10 other two all his Right, as to this third Patt, he to whom the Releaſe was Co. Lit. 193. þ 
0B, made and the other Joint-tenant are Tenants in common; but as to the 5 | "rt 
im- other two Thirds they continue Joint: tenants as before. c ere 
Fon 95 5 | 8 * \ 
Hul. = | 17 1 e OD $0 1 
Huſ 5 | 7 N | : 1 
3 fo (7) What Words create a Joint-tenancy,' and not 1 
boy | __- a Tenancy in common, & e converſo. ” f 
e i „ 5 7 LEWES | ; 5 1 1 
e ; Ex | 8 ; 7 : 7 ; - > | x 
e they WR AS tothe Words which create a Joint-tengncy, and not a Tenancy in 2 Rol, Abr. =; 
common, we muſt diſtinguiſh between the Operations Words have in 98. 300 39+ + 7: 
9 then a Conveyance, and in a laſt Will or Teſtament; in which the Intention of i Vern. 525+ To 
(for ſo the Teſtator is chiefly to govern if therefore an Eſtate be giyen to two (e). That 1” 
: there 15 no 4 


by reaſon of the apparent Intent of the Parties; but Holt Ch. Juſtice held it a Joint: tenancy, and 
that the Word equally imported no mare than to have alike, 9 7 as to the W 94 Hasle he held, 
that it did not import a Tenancy in common, for their Poſſeſſion muſt be intire & pro indivi ſo, to 
divide would be to deſtroy it; and it is ſtrange to (create an Eftate from a Word which implies 
only what would deſtroy it. Salk. 391. pl. 3. Ld, Raym. 624. Comyn. Rep. 88. pl. 58. 3 Salk, 
206, pl. 13. See 12 Med. 296. But this Caſe being cited Mich. 12730. in Can. in the Caſe of Strin- 
ee 4 Pliage, was ide have been reverſed, according to Lord th Opinion, 


veyance do not make them Tenants in common, or {ever tlie Joint- where it is 93 
and the tenancy, which was at firſt jointly conveyed ie to two e- i | 
ad er Fr et 8 9 85 pot + nu 
| pon Pa 3 1 PEST pr d, and ' , Ws 

8 #here to two equally to be divided. 2 Vent.- 36g, 366. Show, Par, Caſes 210, (3) Copyhold 1 "1.2 
fſellio%. Lands were ſurrendered to the Uſe of A. B. and 'C. and their Heirs, equally to be divided betwen 9 ESI 
them and their Heirs reſpectively; and Gould und Turton, Juſtices, held it a Tenancy in common, i | | | 
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Therefore it bath been holden, that in caſe of a Conveyance there ae Stringer b 
but two Ways of ee a Tenancy in common: ½, Kither by limiting Philos, © 
the Eſtate co them to take exptelsly as Tenants in common; Or 2dly, B 1 = 


e other To limiting a Motety, ora Third, or other undivided Part to one, and the N 


ate be ll, ether Moiety or a Third to another, &c, and that the Words equally divided x 
de 10 be drvided, would not create a Tenancy in common in a Deed, _ 
e * 2 e, be eee why gr ee = Survivotſhip is equat; 
| nce is the Meaning of the Words equally tt "UI | 
mmon F Array os of the Profits” „„ 7 2 1 Fo Yo 
0ifa Man make a Feoffment in Fee of 20 Acres to A. and B. | * 
benduum one Moiety to A. and the other Moiety to B. this Habendun 3 — 12 
4 2 in common: for tho? the Premiſes be joint, and therefore of Hob. 272. 
il, of ate would * to give a 83 and Poſſeſſion, yet the Ha-. 
mou FLY the Manner of offeſſing, is not inconſiſtent or repug« | 
wb cauſe jt kes no Diviſion of that undivided Poſſeſſion which was 
en in the Promiſes, ff 7 5s 24 a ne at 


— : \ | 5 
4 ; p » | 


i 
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 AVern.323- But if a Man conveys his Houſe and four Farms to Truſtees; upon Truſt 
r "png that his two ſiſters might cohabit in the capital Houſe, and Pa orb | 
* page 196 the Rents and Profits of the four Farms betwixt them * and the Whole to 
| the Survivor of them, this ſhall be a Joint-tenancy ; for although the 
Words equally to be divided betwixt them do ſometimes in a Will make 2 
| "Tenancy in common, yet it is only by way of Conſtruction, and in con. 

| pliance with the Intent of the Feſtator. doe aug he? 
Moor 558. As a Deviſe to two equally, and their Heirs, this was held to make then 
Pl. 7 9- 4 Tenants in common; for in a Will the Intention of the Teſtator is to govem, 
Le ee and no Words which have a Meaning and tend to illuſtrate his Intention can 
ed in the be rejected, and therefore the Word equally muſt be conſtrued to have been 
Exchequer- inſerted to make them Tenants in common, elſe it can have no Meaning at 
| Chamberby all; and in this Caſe it was ſaid by one of the Judges, that if the Word 
five Judges gually had come after the Deviſe to the two and their Heirs, it had been 


2 more ſtrong to make them Joint-tenants than Tenants in common. 
25. A, in- , | 2 85 


So a Deviſe of ſeveral Houſes to Five, their Heirs and Aſſigns, all of 


Lit.Rep.46. them co have Part and Part alike, the one of them to have as much as the 


99 other, was held a Tenancy in common. 
good, Ver. 1 15 
Collins. Cro. Car. 73. 8. C. adjudged, 


| 8. So where a Man deviſe to his Wife for Life, and after her Deceaſe to 
2 his three Daughters, equally to be divided, and if any of them die befare 
Tus Bal. the other, then the Survivors to be her Heirs, equal ly to be divided; 
Rol. Abr. and if they all die without Iſſue, then to others, Sc. and it was held, 
833.8. C. that the Daughters were not Joint-tenants, but that they had ſeveral Jnhe- 
28 Abr. ritances in Tail. | Ee dens 
9-'S. C. „ ge | | 
3. Co. 29, Ag. 
S. P. teſol ved · 3 Mod. 210. 8. C. cited, and like Point reſolved. 
3 Lev. 373. So if a Man deviſe Lands to his two Sons and their Heirs for ever, and 
Bb and the longer Liver of them, to be equally divided between them after bis 
e Wife's Death, this ſhall be a Tenancy in common in the Sons; adjudged 
by three Jud res againſt one, and that the latter Words being ina Will 
FE: ſhall controul the former. _ 5 | 
| rg Bag A Man having three Sons, William, Jobn, and Daniel, and Lands in 
In B. Big D. S. and E. deviſed his Lands in D. to his Son 70hn, and his Heirs, and 
' Ride vetſug his Lands in F. to his Son Daniel and his Heirs, and deviſed that his Wik 
Atwick,' ſhould have all his Freehold Lands for hve Years, paying 10l. a Year to 
Keb. 692, Jobn, and 61. a Year to Daniel; and if either of his three Sons died be. 
22 773+ fore the five Years expired, then to be divided equally by them that (hall 
1 be living: William and John both died during the five Vears; and it un 
5 held, that William's Part, who died firſt, ſhould be divided betwirt 7 
and Daniel, and they to be "Tenants in common thereof; but it was libe- 
wiſe held, that when William was dead, and his Part divided, that th 
| Clauſe was executed, ſo that upon the Death of. the ſecond the Will 
. would not carry his Part to the third. = 
Trin.6Awme In Treſpaſs for breaking and entering the Plaintiff's Cloſe, it was found 
3 by ſpecial Verdict, that H. was ſeiſed in Fee of ſuch a Place, whereof ine 
and Fefzries Cloſe in queſtion was Parcel, and being ſo ſeiſed, made his Will in Wit 
13Mod.108, wherein, inter alia, he gave to Fane the Wife of B. and to Elizabeth tht 
S. . Wie of C. all his Eſtate, Sc. to be equally divided between them, dvr 
Holt. 370. their natural Lives, and after the Deceaſes of the ſaid Fane and Eli cabelb ii 
Ro the right Heirs of Jane for ever; and found further, that the ſaid un- 
| Elizabeth were Heirs at Law to the ſaid A. and that after the death of A 
their Huſbands entered in their Rightsz that Fane died before the Tue 


* 


i 


| of 


for their Lives; for the right Heirs of Fane are to take nothing till Fane 


living z and to this Purpoſe were cited Moor 7. 4 Leon. 14. 2 Fones 


why equally to be divided makes a Tenancy in common in a Will is becauſe 


' JOINT-TENANTS aD "TENANTS u commoy. 


ene of the Defendants being her INueand Heir, and that C. entered into the 
whole in Right of Elizabeth hi Wife, and let to the Plaintiff, and thereu pon 
the Defendant entered.z and the only Queſtion was, whether this Deviſe 
made Fane and Elizabeth Joint- tenants for Life, ſo as upon the Death af; 
ane the # Whole ſurviyed to Elizabeth for Life, or whether upon the Fage 197 
Words equally tobe divided between them, they were Tenants in commo 4” 
ſo as a Croſs-Remainder of the moiety was not to go to the Heirs of Jane 
ill after the Death of Elizabeth; and it was argued for the Plaintiff, that 
though the Worgs equally to be divided do often in a Will make a Tenancy 

in common, yet it is not ſo much the Words themſelves, as the Intention 

of the Teſtator, that makes ſuch an Eſtate z for they have no force of 
themſelves to make ſuch an Eſtate, but according to the Intent of the Teſ- 
tator ; for a Joint-Eſtate is equally liable to be divided with an Eſtate in 
common, 1 nf. 186. and one Joint-tenant has no more than a Maiety to 
grant, to charge or to diſpoſe of; and therefore the Words equally ts be di- . 
vided are no more than what the Law implies ;; and the only difference be- 
tween Joint-tenants and Tenants in common is the Conveyance by which 
they claim. Lit. Sect. 292, 298. And in this Caſe being in a Will, if it 
had gone no farther than to be equally divided between them, it was agreed _ 
it would have been a Tenancy in common; Szyl. 211. 2 Rell. Abr. 89, go. 
But here was a manifeſt Intent that it ſhould go to the Survivor; for it is 
limited after the Deceaſes of the ſaid Fane and Eli cabeib to the if ht Heirs 

of Fane ; which is as if he had ſaid, to them and the Survivor of them, 


and Elizabeth's Death, and they are to take the whole Eſtate at the fame 
Time. and not oneMoiety at one Time, and another at another; and if his In- 
tent had been ſo, he would have ſaid ſo, wiz. And after the Deceaſe of them, 
or either of them; for in ſuch Caſe if the Deviſees ſhould take as Tenants 
in common, the Remainder in the one Moiety muſt be contingent z ſo that 
if the Tenant in common in Fee ſhould ſurvive the other Tenant in common 
for Life, the Remainder to the right Heirs of Fane will be void as to the 
other Moiety and there is no other way to make the whole Deviſe good, 
but by making them Joint-tenants for Life; and admitting they were Te- 
nints in common, yet the Defendant has no Title but to the Moiety till 
after both their deaths, which has not happened, Elizabeth 1 


72. Raym. 452. Helmes and Meynel. 8 | 
On the other Side it was argued, that they were Tenants in common, 
and that in a Will the Words equally iv be divided betayeen them have been 
always conftrued to make a Tenancy in common, becauſe of the Intent of 
the Teſtator, which in a Will is chiefls to be regarded; as if one deviſe 
Lands to one and his Aſſigns for ever; this paſſes a good Eſtate in Fee; 
beſides, in this Caſe there was no Intent to make them Joint-tenants z For, 
%, There are no Words of Survivorſhip z for the Words ofter the Deceaſes 
fa aid Jane and Elizabeth; are no more than wbat-the Law would 
ve implied, for it could not take effect otherwiſe for the Whole, as it 
vill do when it is limited to a Stranger, and his Heirs, and if he die with» 
out Iſſue, then to B. and theſe Words in the principal Caſe do not carry a 
aecelſary Implication that they ſhould be Joint-tenants ; for in the mean 
Time it may deſcend to the Heir at Law; as to a Moiety z and the Reaſon 


e thoſe Words would be idle, for they import a Diviſion in the 
tereſt, 3 Lev. 3) 3. Styl. 434. Bendl. and Daliſ. 71. PTE 
Halt C.. pronounced the Opinion of the Court, that they were Joint - 
ienants, notwithſtanding the Words equally to be divided between them, and 
$ ought to ſurvive to Elizabeth: 1 ft, For though upon ſuch Words 
F they are Tenants in common, yet if it ſhould be big this Caſe - 
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would be expreſsly againſt the Intent of the Teſtator, and would defeat the 
| Heirs of Jane of Part; for they ate to take all together, and nat by Moi. 
eties, one at a Time, and one at another, but all at once; and if they ſhould 
be Tenants in common, they muſt take by Moieties at ſeveral Times. 
Page 198 240%, It is expreſs that the Heirs of Jane are not to to take till after & both 
their Deceaſes. 34/5, If they ſhould be Tenants in common, then the 
Heirs of Jane would be in danger tb loſe a Moiety; for as to that one 
Moiety, it muft be a contingent Remainder ; fo that if Z/izaberh ſhould die 
during the Life of Jane, the contingency for that Moiey not happening, it 
muſt deſcend to the Heirs at Law of the Teſtator, who are Elizabeth and 
the Iſſue of Jane, as Coparceners, 4hly, Fane and Elizabeth are Hein at 
Law to the Teſtator, and as ſuch the Whole would have deſcended to them 
in Coparcenary, if no Will had been made; but here by this Will it is 
plain the Teſtator intended to prefer the Heirs of Jane to the Whole; | 


41f 4. ſeiſed and it was adjudged for the Plaintiff f. 


in Fee, con- | | Wi . 
veys to Truſees to Uſes, to the Uſe of his Children, and their Heirs, qually to be divided amoygt 
them, it is a Tenancy in common, as well as in a Will, x Will. 34'® 


gVern.430 A. deviſed Lands to Truſtees, and their Heirs in Truſt that the profits 
1 and ſhould be equally divided between his Wife and Daughter during the Wife's 
Precad. Life, and after her Death he deviſed the ſame to the Uſe of his Daughter in 
Chan. 169, Tail, with Remainders over; the Daughter died during the Mother's Life; 
8. C and it was held in (a) Chancery, that this was a *I'enanicy in common, and 
ſhould go to the Adminiſtrator of the Daughter during the Mother's Life; 
Wern. 586. and ſhould not be a reſulting Truſt for the Benefit of the Heir, 

| Survivorſhip muſt take place as well in Equity as at Law. Vide pet 199. 


2 55˙ er ke a Term for Vears, and all her Intereſt therein to her two 
ew and Daughters, they paying yearly to her Son 25/7. by Quarterly Payments, 
Lege. ach of age. = e y out of ag Pe of the Promifſes dut- 
ing his Life, if the Term ſo long continued; and my Lord Chancellor 
held it clearly a Tenancy in common, the 254. being to be paid by the 
two Daughters equally in Moieties. Fo AE 6 
Abr.Eq-29% A Man having a Mortgage for Years makes his Will, and thereby de- 
Pons iſo all his perſonal Eſtate, of what Nature ſoever, to his Executors in 
Preced, Truſt for the Payment of his Debts, and afterwards deviſes the Reſidue 
Chan, 332. and Overplus of his perſonal Eſtate to his two Daughters, equally to be 
S. C. divided between them, and dies; the Debts being ſatisfied, the Daughters 
contract with the Mortgagor for the Purchaſe of the 2 of Redemption 
to them and their Heirs ; one of the Daughters deviſes her Share and lr. 
' tereſt to the Plaintiff, and dies; and it was held, that this Purchaſe 
of the Equity of Redemption and Inheritance was a Tenancy in common, 
the Mortgage deviſed to the Daughters being ſo, and this Purchaſe 
being founded on the ſaid Mortgage. 1 

Abr. Eq. 292. J. S. deviſed his Leaſehold Houſe to his Wife for Life, and after he! 
Warner ver. Death he deviſed it to A. and her three Sons equally amongſt them; and 
Hon. it was decreed, that they took it as Tenants in common, though there 

| was no Mention of any Diviſion to be made. 15 1 | 
Preced. A Man aſſigns a Term to Truſtees, in Truſt to permit himſelf to r. 
Chan. 163. ceive the Profits thereof duripg his Life, and after his Death in Truſt io 
3 ver. dermit his two Daughters B. and C. their Executors and Adminiſtrator? '0 

3 receive the Profits during the Reſidue of the Term, equally to be dis 

| between them, they paying ſo much within two Years to his two 0! 
Daughters 3 and it was held, that this being a Truſt of a perſonal N- 
they were Tenants in common, the Father's Intention appear! to ; 
to make ſeveral and diſtin Proviſions for his two Daughters and pa) 
ing the Sums appointed to the Siſters makes them Purchaſers, FH 
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One deviſes 200. to be laid out in the Purchaſe of Lands, and ſettled Carth. 25. 
by Truſtees to the Uſe of her Daughter, and the Heirs of her Body, and if in Can. 
fre died without Iſſue, then to the Uſe of the Children of 4. (who then 
bad Iffue B. and C.) the Daughter died without Iſſue before the Money was 
laid out, after whoſe death the Truſtees laid out the Money in a Purchaſe ' 
of Lands, and ſettled the ſame on B. and C, jointly in Fee according to 
the Will, who accordingly enjoyed the ſame for ſome Time; and one of 
them dying, it was held, that this was a Joint-tenancy, which went to the | 
# Survivor : But it is ſaid to have been holden by the Court, that if the page 199 
Money had not been actually laid out in a Purchaſe, the Survivor would V Head 
have been intitled but to a Moiety only. _ | of Truſts, 
Alſo it is ſaid, that if 500l. a- piece is deviſed to two Legatees, who take Carth, 16. 
a Mortgage jointly to them both, for ſecuring the Payment of their Lega- 
cies with intereſt, and one of them dies, the other ſhall have nothing by | 
Survivorſhip, becauſe in this Caſe the Mortgagees were Truftees for each 
other, and the Mortgage, which is only as a Security, makes no Alteration + 
in the Caſe. ns ; | s 
One deviſed 100). to five, equally to be divided between them and the Abr. Eq. 
Survivors and Survivor of them, and if A. (one of the five) died before 292-3. 
Marriage, her Share to go over to another Perſon z and it was decreed, that Nahe 2 
they took this 1001. as Tenants in common, and that the Words and the the Rolls. . 
Survivers or Survivor of them to make them Joint-tenants would be a 
Contradi ion to the firſt Words, whereby they were made Tenants in 
common, and that they ſhould be conſtrued to extend only to ſuch as were 
Survivors at the Death of the Teſtator, and thereby inſerted to prevent a 
Lapſe z and this is the ſtronger by the Limitation over of 4.'s Share upon a 
Contingency, by which it is plain the Teſtator did not intend her to be a 
Joint-tenant with the reſt, and as the Deviſe was to all five, they muſt all 
| take alike, and not A. be Tenant in common, and the other four Joint 
tenants, £ | | 
It ſeems to be the Doctrine of the Courts of Equity, that where two or V Vert. 
more purchaſe Lands, and advance the Money in equal Proportions, and 33, 217, 
take a Conveyance to them and their Heirs, that this is a Joint-tenancy, 361. 
that is, a Purchaſe by them jointly of the Chance of Survivorſhip, which 
may happen to the one of them as well as to the other; but where the Pro- 
portions of the Money are not equal, and this appears in the Deed itſelf, 
this makes them in the Nature of Partners, and however the legal Eſtate 
may ſurvive, yet the Survivor ſhall be conſidered but as a Truſtee for the 
| Others in proportion to the Sums advanced by each of them; ſo if two or 
more make a Joint-purchaſe, and afterwards one of them lays out a con- 
; hderable Sum of Money in Repairs or Improvements, and dies, this ſhall 
be a Lien upon the Land, and a Truſt for the Repreſentative of him that 
advanced it, and that in all other Caſes of a Joint Undertaking or Partner- 
ſbip, either in Trade, or any other Dealing, they were to be conſidered as 
enants in common, and the Survivors as I ruſtees for thoſe who were dead. = 
As where the Commiſſioners of Sewers had-ſold and conveyed Lands to Abr. ns 
five Perſons, and their Heirs, who aiterwards, in order to improve and 2991. 
cultivate thoſe Lands, entered into Articles, whereby they agieed to be and Gig/on. 
equally concerned as to Profit and Loſs, and to advayce each of them ſuch 
2 dum to be laid out in the Manurance and Improvement of the Land ; 
and it was held, that they were Tenants in common, and not Joint=tenants, 
6 to the beneficial Intereſt or Right in thoſe Lands, and that the Survivor 
ſhould not go away with the Whole; for then it might happen that ſome 
might have aid or laid out their ſhare of the Money, and others, who had 
, des ry 
. (24 Joint-eſtate is aſhgned in Truſt, and one of the Ceſtul que Tru 
| var Tryſt ſurvives 2 the Bene i of the ſurviving ro 40 742 
Ig e Creditors of the Deccaled, in Equity as well as Law, Bunb. 345 
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A. e 


*Pagezoo (G) Df the Duration and CTontinuance of the 
1. Eſtate, whether given jointly or in common j 
and therein where the Jnheritance chall be ſaid 
to be joint or ſeveral, © 


— 
* — —— 3 


8 


f n 
— 


S. Co. 9. F an Eſtate is limited to Huſband and Wife during their joing Lives 
75 247. 1 this is no abſolute Eſtate for their Lives, ſo as to go to the Survivor; 
«ym, 726. put the Death of either of them determines that Eſtate. ; ji pf 
2£0.23-24 If a Man coyenants, grants, demiſes and to Farm lets Land to A, and 
Baldwins g. and the Heirs of B. habendum to A. and B. for 300 Years, this is but 
" Cale. a Term for. Vears in 4. and B. though there be Words of Inheritance; for 
And. 223. 3 ee pps k ; ON 1 . $30 
Owen 48. it was plainly the Intention of the ſſor to create a Term only by his 
1 uſing the common Words of Demiſe; beſides, the Leſſees by the Premiſſes 

g could have but an Eſtate at Will, becauſe the Words of Inheritance in the 
Premiſſes of the Deed were not ſufficient ' to carry the Freehold without 

| _ Livery which was not made in this Caſe. 1 Se 
Rol. Abr. If a Leaſe be made to 4, and B. for their Lives, and the Life of the 
15% longeſt Liver of them, and they make Partition, and then 4. dies, the 
N Leſſor ſhall enter into his Part, and there can be no Occupancy, for B. has 
no Title to it, becauſe the Right of Survivorſnip was loſt by the Partition, 
which deſtroyed the 'Joint-tenancy z nor will the Words 70 the longeſt Liver 
de of any Uſe to B. becauſe they were void at firſt, being no more than 
the Law implied in the Joint-Eſtate ; nor can there be any Occupancy, 
becauſe after the Partition each of the Leſſees hath but an Eſtate for his 
own Life in his reſpective Moiety, and conſequently the Reverſion, which 
is to commence when the particular Eſtate determines, muſt neceſſarily 


take place. 8 | 
Lit. . 286. If a Leaſe be made to two, and to the Heirs of one of them, they are 
85 oint-tenants for Life, and one has a Freehold, and the other 2 Fee and 
if he that has the Fee dies, the Survivor ſhalt hold the Whole during his 

Life. 3 e ; 9 þ | he 


Lit. ſ. 283, If Lands be given to two Men and the Heirs of their Bodies hegotten, 
they have but a Joint-Eſtate for Life, and ſeveral Inheritances'y for though 
the Gift be limited to the Deſcendants of their Bodies, yet it being im- 
poſſible there ſhould be one Deſcendant of both their Bodies, they cannot 
have a Joint Eſtate-tail. e e = af | 
' Soif Lands be given to one Man and two Women, and the Heirs of 
their Body begotten, they have a Joint-Eſtate for life, and ſeveral In- 
heritances, becauſe there can be no one Iſſue of both the Women's Bodies; 
and if the Man ſhould marry one of them, yet it is not limiced in the Do- 
nation which of them, in caſe of ſuch Intermarriage, ſhould firſt take. 
Plow. 35.2, So if Land be given to two men and their Wives, and the Heirs of 
Cos Lit. 183. their Bodies begotten, they have a Joint-Eſtate for Life, and ſeveral In- 
N heritances, but no Joint-Eſtate in Tail; becauſe though the Huſband and 
the Wife of the other may die, and the Survivors may marry, yet the Gift 
being made to them all, and the Heirs of their Bodies, it is im 
| that there ſhould be one Heir or Deſcendant of all their Bodies, and 
therefore it can be no Joint -Eſtate in them all, but they all four take 
Jointly for Life, and each Huſband and his Wife have a ſeveral Inheritance 
in a Moiety. N %; ᷣ ⁵⁵ͤ- v i vor. 
ee. Lit. 25. But if Land be given to a Man and a Woman unmarried, and the 
b. Heirs of their Bodies, this is a Tail ſpecial, for the Poflibility that they 
Bro. Eſtate may marry, and then the-Deſcendants of that Marriage only can inherit: 
1 6 So if the Gift be made toa Man that hath a Wife, and to a 1 
1281 Ty 9 „ . Ee 3 . 1 i al 
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JOINT-TENANTS ann TENANTS zu comin.” 


2 that hath an Huſband, and the Heirs of their Bodies, this is a Tail page 2 
ſpecial preſently in them, for the Poſſibility that they may marry, and the 5 
Deſcendants of ſuch Marriage may inherit according to the Limitation of 5 

the Gift. „ 8 8 1 5 

If an Eſtate be limited to Huſband and Wife, and the Heirs of their 3 H. 6. 48. 
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Bodies, and they are divorced a Vinculo Matrimenii, they are only Te- 7 H. 7. 16- 4 
pants for Life, becauſe they ſball not be (a) preſumed to intermarry after Arg of B 
they are once legally divorced by Church Cenſures. pros to. f f 

| ä Man wy 


bur in this Caſe, the Mother and Son have ſeveral Inheritances. Co. Lit. 184. a. \ 


And in all the Caſes above-mentioned. where the Inheritances are ſeye- Co. Lit. 183. 
nal, the Reverſion depending thereon is ſeveral alſo rand if any of the Do- b. 
nees die without Iſſue, the Donor fhall after the Death of all the Donees bi 
enter into x Moĩety, or a third Fart, Gc. . 
If Lands be gi ven to two Men and the Heirs of their Bodies begot - Ce. Lit. 183. 
ten, Remainder to them two and their Heirs, they are Joint-tenants +. Þ 
for Life,, Tenants in common of the Eſtate- Tail and Joint-tenants of the 
Fee, $5 | ; | 0 | 


* 


(H) Ok the joint and diſtinct Intereſts of Joint- BN 
tenants and, Tenants in common, as to Acts 1 


done bp or to them: And here in, 


| 7. In what Acts they muſt all join. 


FE a Feoffment be made to two or more jointly, they ſhall all do Ho- co. Lit. 69 
mage and Fealty; but if a Feoffment be made by them, Homage and b. 
Fealty done to any one of them is ſufficient. . 

Joint-tenants or Tenants in common of an Advowſon are regularly to Co. Lit. 186. 
join in Preſentation z and therefore if one Joint-tenant or Tenant in com- b. 5 
mon e or if they preſent ſeverally, the Ordinary may either admit Where BUT 
ot retuſe to admit ſuch a Preſentee, unleſs they join in Preſentation, and 133 of 1 
after he ſix Months he may in that Caſe preſent by Lapſe. an Advow. = 

| ſon made 

Partition by Deed of Covenant to preſent by Turns, and held good, Carth. 305. Ld. Raym. 
$35- 12 Mod. 321. Salk. 43. pl. I, N 7 | x 


If one Tenant in common of an Advowſon doth preſent alone, this doth 2 Rol. Abr 
not put the other out of Poſſeſſion, for at the next Avoidance they may join 37% „ 
in Preſentment, And. 63 

Or it there be two Joint-tenants ſeiſed of an Advowſon, and the one 27 H. 8. 11. 
doth preſent without the other, this is no (4) Ulurpation upon his Com- b. 
panion, but he may alledge this Preſentment in a Cuare Impedit as u Ti- Co. Lit. 186. 
tle for himſelf to the next Avoidance, and by this reaſon of the Privity > 2" 
there is betwixt chem. | | | „ . _ 

x | oint· te 
Pants, and the one doth preſent the other, this doth not gain any Poſſeſſion; for that it is not || 
frifly and properly a Preſentation, but rather a Prayer to be admitted. 14 H. 8. 2. b. 


x 


Joint-tenants and Tenants in common may, accordin to the Interefls Co, Lit. 168. | 4 
luve, join or ſever in making Leaſes, and ſuch L-afes ſball bind 288 "IR 
N made to commence in pra ſenti or future , 0 15+ 


| Rol. Abr. 
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page 202 But if there be two Joint-tenants, and they make a Leaſe by Parol 
2 Rol. Abr. or Deed Pool, reſerving Rent to one only, yet it ſhall enure to both ; 
447. but if the Leaſe had been by Deed indented, the Reſervation ſhould have 
: 8 5 been good to him only to whom it was made, and the other ſhould have 
: —_—. taken nothing. The reaſon of the Difference is this: Where the Leaſe is 
nad of by Deed Poll or Parol, the Rent ſhall follow the Reverſion, which is 
_ Jointly in both Leſſors, and the rather, becauſe the Rent being ſomethi 
in Retribution for the Land given, the Joint-tenant to whom it is reſerve 
ought to be ſeiſed of it in the ſame Manner he was of the Land demiſed, 
which was equally for the Benefit of his Companion as himſelf, but 
where the Leaſe is by Deed indented, they are eſtopped to claim the Rent 
in any other Manner than is reſerved by the Deed, becauſe the Indenture 
is the Deed of each Party, and no Man ſhall be allowed to recedefrom or 
vary his own ſolemn AQ. 40 7 
Rol. Abr. If two Tenants in common of Lands join in a Leaſe for Years by 
877. Indenture of their ſeveral Lands, this ſhall be the Leaſe of each for their 
| reſpective Parts, and the Croſs Confirmation of each for the Part of the 
other, and no Eſtoppel on either Part, becauſe an actual Intereſt paſſes 
from each reſpe@ively, and that excludes the Neceſſity of an Eſtoppel, 
which is never admitted if by any Conſtruction it can be avoided, as being 
one of thoſe Things which the Law looks upon as odious, becauſe it chokes - 
and diſguiſes the Truth. | 5 


2. Where the AQs of one will be | equally advantageous as if done by 


3 

Co. Lit. 70. If there be e rt who hold by Knight's Service, and one 

b. a Inſt. 34. of them performs the Service by going with the King to War, Gc. this 

| ſhall ſuffice for both; for though they be two Tenants, yet they hold oaly 

by one Tenure. * 1 „ | 

Owen 152. If there be two Joint-tenants of Land holden by Heriot-Service, and one 

Butler ver- dies, the other ſhall not pay Heriot-Service ; for there is no Change of 

ſus Archer. Tenant, the Survivor continuing Tenant of the whole Land, 

Salk. 285. It hath been holden, that the Poſſeſſion of one Joint-tenant is the 

pL 15. Poſſeſſion of the other, ſo far as to (a) prevent the Statute of Limi- 

Mod. 44. tations I = | 5 : : 

14. Raym- „ 

741, 540 þ TEES ge | : \ 
657. (a) So if two Joint-tenants be diſſeiſed, and one enters, this is in Law the 

. Ge le Bridgm. 129. | | 


©o. Lit. Alſo, if two Joint-tenants be of an Advowſdn, and the one preſenteth 
186. b. to the Church, and his Clerk is admitted and inſtituted, this in reſpe& of 
| the Privity ſhall not put the other out of Poſſeſſion ; but that if that 
Joint-tenant who preſenteth dieth, it ſhall ſerve for a Title in a Quare 
a impedit brought by the Survivor. 
Lit. ſ. 306. If there be two Joint-tenants by Diſſeiſin, Abatement, or Intruſion, 
Co. Lit. and the Diſſeiſee or owner of the Land releaſe to one of them, this ſhall 
194-2 «enure only for the Benefit of him to whom the Releaſe was made, bo 
| «bring ſeiled per mie et per wut is capable of ſuch a Releaſe, and by fle 
Delivery of the Releaſe the whole Freehold and Inheritance by Operation 
of Law veſting in him, the Intereſt of his Companion being by Wrons 
is immediately deveſted and vaniſhed, - | HL 
But if two Men uſurp by a wrongful Preſentation to a Church, and theit 
Clerk is admitted, inſtituted and induQed, and the rightful Patron releaſeth 
to one of them, this ſhali enure to them both, for that the Uſurpers come 
not in merely by Wrong, but their Clerk is in by Admiſſion and Iaflitut- 


JOINT-TENANTS D TENANTS 1 co | 
80 if a Man be difſeifed, and the Diſſeifor makes a Feoffment to two Lit- I. 207- 


* this Releaſe ſhall enure to both the Feoffees, becauſe they come in by g 5 

A Purchaſe, and not by Wrong, and are preſumed to have a Page 203 

Warranty annexed to their Eſtate, which is greatly favoured in Law. | 

If a Feoffment be made to 4. and B. by Deed, and Livery is made Co. Lit. 49. 

- to 4. in the Abſence of B. in the Name of both, the Livery is good to b. 359- : 

paſs the Eſtate to both; but if the Feoffment had been without Deed, 2Vent. 202, 

and the Livery givento one in the Name of both, it ſhould operate to him 28 9s. Ba 
only ; becauſe the Parties are united in a Deed, they all take as one; 2 Rol. Abr. 
therefore Livery to one in the Name of the reſt, is an actual Delivery 

to them all; but without Deed they are not ſo united; and therefore the 2 Leon. 23. 

Delivery to one in the Name of ſeveral, is no aRual Dory to the reſt, 2 " 

but the whole Eftate muſt reſide in him to whom it is delivered, ang 

a ſubſequent Aſſent cannot take it out of him, ſuch Aſſent being not ſo 

ſolemn as the Feoffment z beſides, in the Caſe of the Feoffment by Deed 

A. may be looked upon as the Attorney of B. to receive Livery, and 

therefore the Eſtate ſhall immediately veſt in B. becauſe every Man is 

preſumed to aſſent to a Grant for his Advantage, but the Feoffment 

without Deed will admit of no ſuch Conſtruction, becauſe no Man can 

receive Livery as Attorney to another. without an Appointment by ö 

Deed. : . 8 

So if a Feoffment be made to A. and B. and the Feoffor gives a Letter Co. 3 

of Attorney to deliver Seiſin, and the Attorney give Livery to A. in the 2 Rol. A. 85 


L Abſence of Z. in the Name of both, this is a good Livery; for though the 
intire Poſſeſſion be delivered to one only, yet they being Joint-tenants by 
the Deed of Feoffment, ſuch Livery to one makes no Alteration or Change 
ne of the Poſſeſſion, becauſe if the Livery had been made to both, each had 
his been placed in the Poſſeſſion. - | 5 lin 
nly So if a Leaſe for Years to A. and B. the Remainder to C. in Fee, and Co. Lit. 49. 
| Livery is made to 4, in the Abſence of B. whether the Conveyance be J Cg. o- - 
one by Deed or without, the Livery is good, and veſts the Remainder in C. aRohAbr 
of becauſe by the bare Demiſe A. and F. have an intereſt, each being equally 
: intitled to the whole Poſſeſſion, either may inveſt himſelf in the whole 
the Poſſeſſion by Entry, or receive the Poſſeiſion from the Leſſor by the So- 
mi- lemnity of Livery; and therefore when the whole Poſſeſſion is delivered 
; by the Leſſor, and Livery is made to A. in the Abſence of B. in the Name 
of both, this Livery is {ſufficient to veſt the Remainder in C. becauſe 4. 
the | had as much Power to receive the Poſſeſſion of the Whole, as if the Leaſe > 


for Years bad been made to him only, he and B. being Joint-tenants by 

tie Demiſe, and thereby ſeiſed per mie & per tout, 5 
lf a Surrender be made of a Copybold Eſtate to 4. and B, and their Yelv. . & 
in, and 4. comes in within the Time of the Proclamations but B. _— 

does not, whether A. ſhall have the Whole, or a Motety ſhall be forfeited, 7 © 


7. 


— 


3- Where che Ads of one will bind the other, whether to his Advantage 
| or Prejudice, ; 


Herein we muſt obſerve, that regularly eve AR done by one Joint- Bridgm. 
tenant for the benefit of him and Tis 9 ſhall bind the other; 485. 67 5 
but no injurious AR of one Joint-tenant alone ſhall prejudice his Com- 
3 if there be two Joint · tenants of a Seignory, and one di ſſeiſes Co. Lit. 4b. 

Tenant, this ſhall ſuſpend but a Moiety of the Seignory z for his Com- b. ; 
dien ball not be prejudiced by his injurious At to which he was no 96% 1356s 


Party, 


Men in Fee, if the Diſſeiſee releaſe by his Deed to one of the Feoffees, 8 
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© JOINT-TENANTS an» TENANTS'1n coumon, 
CER Part and therefore after ſuch Diſſeiſin the Diffeifor is liable to the Diſtreſſ 
„„ nt of 5 Companion for his Motety of the Seignorx. 


page 204 If there be two Joint-tenants, and one of them levies a Fine, this 


= | five Years after his Title accrued: ; 
Lo. Lit. 197. If there be two Tenantsin common of an Advowſon, and they bringa 
b. Quare Impedit, and the one doth releafe, yet the other ſhall ſue for and re- 
cover the whole Preſentment. 4 5 5 1 
Dalſ. 44. If two Joint-tenants make a Feoffment on Condition that if they pay 
” vo 35. '. - ſuch a Sum before a certain Day they may re-enter, and before the Day 
5 2 of them releaſes this Condition to the Feoffee, this ſhall not bind his 
TE ATE mpanion. ' ' — = id | 
Co. Tit. 197. x 5 00 Tenants in common be of the Wardſbip of the Body, and a 
S.  - Stranger doth raviſh the Ward, and ihe one Tenant in common releaſes 
to the Raviſher, this ſhall go in Benefit of the other Tenant in common, 
and he ſhall recover the Whole, and this Releaſe ſhall not be any Bar to 
co Lit. 80. But if two Joint-tenants. be of a Ward, and the one ' diſparageth the 


Bridgm. £9. omne. commodum, GS. | | | 
129 - To Joint-tenants for Years, or for Life, one of them doth Waſte, 
2 lnſt. 303. this is the Waſte of them both as to the Place waſted; yet the Words of 
the Statute of Glouceſter are, Home que tient ; but treble Damages ſhall 
de recovered againſt him who did the Waſte only. Ws + 
0. Lit. 35.2. If there be two or more Joint-tenants. of Land whereof a Woman is 
2 Co-67: dowable, and one of them afſign her Dower thereout, this is good, and 
Perk» 397. ſhall bind the others, becauſe they were compellable to aſſign it in ſuch 
| Manner ; but if one of them had aſſigned her a Rent thereout, in lieu of 
”Y ' Dower, this ſhall not bind the reſt, becauſe they could not have been 
+ compelled to it by Suit, e e 


1 


£4 


) Severance and Survivorſhip ; And 


p . Of the Right of Suryivorſbip, and what Things will ſurvive; 
] Hr 181. THE Fus accreſcendi, or Right of Survivorſhip, takes place only ” 


tween Joint-tenants z as where Lands are given to two Men 
their Heirs, the Survivor ſhall have the Whole z for being limited to 
- them and their Heirs, the Feoffor or Donor hath thereby transferred 


the Heirs of one of them, ſo as to exclude the Heirs of him who 

firſt, is not eaſy to be determined, and can be accounted for vo other 
wiſe than that both Joint-tenants being intitled to the Whole duri"g 
their reſpeQive Lives, the Survivor having continued longeſt in cog 

was therefore preſumed to have done moſt Service to the Feud, 
upon that Account was allowed to tranſmit it to his Heirs 3 alſo, ſays 
Salk. 393. 1 Chief Juſtice Holt, the Common Law does not love to mul 

1 __» 2 Enures,. « | a 2 5% 3 
Colt 181. | So if Land be given to two Men for Life or Years; they are Jan. 
ES ” tenants, and the Survivor ſhall hold the Whole for his Life, or according 
| © to the Number of Years limited in the Conreyance. _ 


* 
* 


_ - 
> 


| » lift. 536. does not bar his Companion, unleſs he omits to make his Claim within | 


do Heir, both ſhall loſe the Wardſbip 3 for thoſe Words of the  Stacures ur, 


© the abſolute Property to them; but how the Word Heirs came to ſignify 


== 


' & 


JOINT-TENANTS AND TENANTS IN common? 
But if a Man letteth lands to A. and B. during the Life of A. if J. co. Lit. i8 rc 
die, 4. ſhall have all by Sur vivorſhip; but if A. die, B. ſhall have b. 


thing. : . | 
vad 1 naked Truſt or Authority cannot ſurvive z but a Truſt coupled with page 205 


an Iatereſt hall ſurvive together with it, Co. Lit. 181. 


If a Leaſe he made to 4. and B. for their Lives, and the Life of the Co. Lit. 191 
longeſt Liver of them, and they make Partition, and then A. dies, the 2 1. Abre 
Leſſor ſhall enter into his Part; for B. has no Title to it, becauſe the * 8 
Right of Survivorſhip was loft by the Partition, which deſtroyed the Joint- * 
tenancy ; nor will the Words 70 the longeſt Liver be of any Uſe to B. be- 
caule they were void at firſt, being no more than the Law implied in the 
Joint-Eſlate. | . | 
Two [oint-tenants of a Rent-Charge or Rent-Service, and one of them 33-H6.20-b. 
dies, the Survivor ſhall recover all the Arrearages which incurred and be- 5: E. . 
came due in the Life- time of his Companion. ED . 
Two Joint-tenants ſow their Land with Corn, and one of them dies, the gg 
Corn flown ſhall go to the Survivor, and the Moiety ſhall not be to the Rol. Abr. 
Executors of the Perſon deceaſed z for they are ſuppoſed to carry on the 727. 
Cultivation of the Soil by (a) Joint-2tock, + | | (a) So if 
| | 5 | two Joint- 
teuants ſow their Land, and one of them lets his Moiety for Years, and he who did not let 
dies, the other ſhall have the Corn as Survivor. Owen. 103. : : | 


But if Huſband and Wife are Joint-tenants, and the Huſband ſows the Rol. Abr. 
Land with Corn, and dies, the Crop ſhall go to the Executors of the Huſ- 777: 2 _ 
band, as it ſeems z for this Land is not cultivated by a Joint-Stock, but is Fp and the 
totally the Corn of the Huſband, and the property of it ſeems not to be loſt Aurhorities 
by committing it to the Joint-Poſſeſſion, no more than if it had been fown there cited. 
in the Land of the Wife only. 3 

— So if there he two Tenants in common, and one of them ſow the Land, Perk.ſ. 523. 
and die, his Executors hall have the Corn; becauſe they have different | 


inrereſts, and are ſuppoſed to cultivate by different Stocks, and not by a 


'91ut one. 


2. At what Time the Right of Survivorſhip is to take Place. 


This Right is to take place immediately upon the Death of the Joint- Co. Lit. 18 14 


y be tenant, whether it be a natural or civil Death, as if there be two Joint- b. 

F and _ and one of them enters into Religion, the Survivor ſhall bave the 

ed to TE | | 

ferred Nan it is laid down as a Rule, that there ſhall be no Right of Survi vor- Co. Lit. 188. 
ſignify 'p, unleſs the Thing be in Jointure at the Inſtant of the Death of him b. 

0 — wins dieth z Nihil de re accreſcit ei qui nihil in re quando Fus accreſceret 

ot 5 8 

during . Bee if there be two ſoint-tenants of a Rent, and one of them co. Lit. 188. 
ſſeſſio e the Tenant of the Land, this is a Severance of the Jointure for a b. 

d, 2 3 for the Moiety of the Rent is ſuſpended by Unity of Poſſeſſion, 

ſays ®) Iy therefore cannot ſtand a Jointure with the other Moiety in Poſſeſſion, 

zulti) "Bos 1 during ſuch Suſpenſion one Joint-tenant dies, there can be no 

15 e | 


"band, and dieth, yet the Term ſhall ſurvive, for though all Chattels b. 
nigh Sven to the Huſband, if he ſurvive, yet the Survivor between the 
dle Ants is the elder Title, and after the Marriage the Feme continued | 
tea ©d for if the Huſband dieth, the Feme ſhall have it, and not 
Vo utors of the Huſband z but otherwiſe it is of perſonal Goods. 
N 2 3. What 
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But for this v Head of Trias 


2 Rol. Abr. 


Two Femes Joint-tenants of a Leaſe for Years, one of them taketh C.Lit185. 5 
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: *Pagezo7 The proper Conveyance 
Fg H.6.42- will moſt effectually ſever the 


IoiNT-TENAN-TS any TENANTS rw common, 

page 206 3 hw EE! 

| e 3. What Diſpoſition will work a Severance, and defeat the Right of 
es %% LE: lang Survivorſhip : Arid herein, . | 


1. What Diſpoſaion with a Stranger will work a Severarice, 


Oo. L. it. 186. Although Joint-tenants are ſeiſed per mie & per tout, yet to divers Pur- 
— poſes, each of them hath but a Right to a Moiety; as to infeoff, give or 
demiſe, or to forfeit or loſe by Default in a Præcipe; and therefore where 
there are two or more Foint-tenants, and they all join in a Feoffment, each 
. of them in Judgment of Law gives but his Part. 
Lo. Lit. 186. So if there be two Joint-tenants, and they both make a Feoffment in 
55 Fee, a Gift in Tail, or Leaſe for Life, Sc. upon Condition, and that for 
Breach thereof one of them fhall enter into the Whole, yet he ſball enter 
(e) But eve- but into (a) a Moiety, becauſe no more in Judgment of Law paſſed frm 
ry Joint- te- him. a6 „ 1 5 . 
nant may 


warrant the Whole, becauſe a Man may warrant more than paſſeth ſrom him. Co. Lit. 186. 2, 


Co.Lit.136. If one Joint-tenant bargains and ſells his Moiety, and dies before the 
at Deed is inrolled, yet the Deed being afterwards inrolled ſhall work a de- 
verance 46 initis, and ſupport by Relation the Intereſt of the Bargainee, 
ro. ac. 5 3. But if one Joint-tenant bargains and ſells all the Lands, and beſote 
88 Inrol ment the other dies, his Part fhall furvive ; for the Freehold not being 
3 out of him, the Jointure remains, and though afterwards the Deed is in- 
Chanc. 124. rolled, yet only a Moiety ſhall paſs; for the Iarollment by relation cannot 
; make the Grant of any better effect than it would have been ff it had taken 
3 Effect ĩimmedtately. | | | 
Co.Lit.185. If a Recovery be had againft one Joint-tenant, who dies before Execu- 
. tion, the Survivor ſhall not avoid this Recovery, becauſe that the Right of 
the Moiety is bound by it, | „5 : 
Lars 62 If one Joint-tenant agree to alien, and does it not, but dies, this wil 
That ſuch not fever the Joint-tenancy, nor bind the Survivor, 
an Apree- 85 „ 
ment does not bind at Law. Co. Lit. 184. b. 18. a. 


Preced. in Two Joint-tenants of a Church Leaſe, one whereof being taken fick in 
33 124. a Journey, to ſever the Jointure and provide for his Wife ſends for ti: 
Ce aud School-maſter of the Town, (who was the only Perſon he could get 4% 
2 Vern. 385. come to him) and acquainted him with his Iatentions, and defired him to 
8. C. prepare an Inſtrument for that Purpoſe; the Schoolmaſter drew a Kind 0i 
+ Deed of Gift of the Leaſe from the fick Man to the Wife, which be 
executed, and died ; and this being fo the Wife, and void in Law, {it 
would have made it good in Equity, but was diſmiſſed, being voluntary 

and without Conlideration, i | 


9 


2. What Diſpeſition or Conveyance by one Foint-tenant or Tenant in con 
wmuith his Companion, will Word a Severance. 
one Joint-tenant to another, and _ 
eee is a Releaſe z but 4. i 
tenant cannot enfeuiF his Companion, becauſe they are a var 
9975 „ jciſed (5) Per mie & per lout; and this Manner of Conveyance paſiuß“ 
Lit. 193. | | 
3 . 2 Rol. Abr. 86. (5) And therefore if there be two Joint-tenants, and one nh 
the other, op if quary a Fee without the Word Heirs, becauſe it refers to the whole Fer, 
they jointly took, and arc poſſeſſed of by Force of the firſk Conveyance, Co. Lite 9 9% 


Linh 


Perk. . 193, 
7 | 


| JOINT-TENANTS an TENANTS i con 


Livery, cannot operate ſo as to give him what he already hath z but Te- 
nants in common cannot releaſe to each other, for a Releaſe ſuppoſeth the 
Party to have the Thing in Demand, but Tenants in common have ſeveral 
diſtin Free holds, which one cannot transfer to the other without the 
Solemnity of Livery. , | | 5 3 
But though a Releaſe be the proper Conveyance from one Joint-tenant to Vent. 78. 
another, yet if the Jury find that the one Joint-tenant did grant or convey Sid 452. 
to another, this amounts to a Releaſe z for they having found the ſubſtantial 2 Sand. 96. 


Part, the Court is to apply the Words according to the Operation they have 2 1 


in Law z but every ſuch Conveyance muſt be pleaded as a Releaſe, 8. C. Chefer 
| OD WERE Fs ver. Willins. 
So if there be two Joint-tenants for Life, and one is a Feme Covert, and 2 Rol. Abr. 
the Baron and Feme levy a Fine to the other Joint-tenant, and thereby = 493- 
grant tum & quicquid in the Land for the Life of the Wife,, upon the 698. . 
Death of the other Joint- tenant the Leſſor may enter, for the Fine enured Faſdace yer. 
by Way of Releaſe, and then the other Joint=-tenant muſt have claimed the Scarwen ; ts* 
Whole from the firlt Feoffment, ſo could have had the Whole but for his vd. So. 78. 
own Life, In, | b. S. P. 
An Agreement between Joint-tenants of an Advowſon, that they ſhould 
be Tenants in common, and that each of them ſhould preſent, amounts to ga 
a Severance and Releaſe. N 3 8. C. 


Ld. Raym. 538. 12; Mod 321. 


If there be two Joint-tenants of a Rent, the one may releaſe to the other ; Leon. 167, 
but if the Rent be behind, the one cannot releaſe his Intereſt in the Ar- 5 
rearages Þ to another. | þ 2 

One Joint-tenant or Tenant in common may let his Part for (5) Yeats Co.Lit.186. 
or at Will to his Companion; for this only gives him a Right of taking the a. i 
whole Profits, when before he had but a Right to the Moiety thereof, and Owen. 122. 
he may conttact with his Companion for that Purpoſe, as well as he ina) Pam Jac#3. 
with any Stranger, 5 55 "ip : . pl. 


„ . N | 194. 
(5) If Father and Son be Joint-tenants for 100 Years, and the Son takes a Leaſe from the Father 
of Lands for 15 Years to begin, tc. the ſame ſhall conclude the Son to claim the whole Term 
or Parcel of it by Survivorſhip. 2 Leon. 159. ſaid by Plowden, and agreed to by the Court. 


A Partition or | Severance between Joint-tenants of a (c) Freehold muſt 2 Rol. Abr. 
be by Deed, becauſe by the Notoriety of Inveltiture they take it jointly 3 . _ 
and to alter that a Matter of Solemnity is required, which is a Deed z but , Y Lit.r69. 

enants in common may make a Partition without deed z becauſe that is (% But 
only ſetting out by Metes and Bounds, according to the firſt Inveſtiture, Jointete- 

_ which gave each of them diſtin Moieties. | | OE 


e Partition without Deed before the Statute 29 Car. 4. c. 3. of Frauds and Perjuries. 
A. a 4 


— | {> We Is © = — 2 — = 
* wt» —- 
88 . _— 4 2 
a. — 


3- Ai what Time ſuch Diſpoſition muſt be made to take Eff. 
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Regularly ever Diſpoſition by one Joint-tenant to bind his Compa- Co. Lit 168. 
non muſt be (4) an immediate Diſpontion 3 for the Surviving Joint- 2 Abr. 


0 ih one Joint-tenant covenants to ſtand ſeiſed to the Uſe, a of the Moiety of his Com- 
ta alter his Death, no Uſe ſhall ariſe, becauſe but a bare Poſſibility. Noy 14. And though 
45 ive his Companion. Moor 770. if two Joint-tenants be of a 'Verm, and the one ot 
Ten F. 8. that if he pay to him 104. before AMichaeimas, that then he ſhall have his 
he ſhatl Grantor dieth before the. Day; J. S. pays the Sum to his Executore at the Day, yer, | 
nien ag ge * Tom, — _ Survivor ſhall hold place; ſor it was in mrs hc A 3 : 
„ an t by one Joiut-tenant to alien will not be de» 
reed in Equity. 3 vertu * Agreement by J | | | 
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Lit. E 289. But a Deviſe for Years in ſuch Manner by one Joint-tenant will not bind 


Co. Lit. 39. Alſo, if there are two Joint-tenants, and one of them ſurrenders his 
D. Rol. Abr. Moiety to the Uſe of his laſt Will, and dies before the Surrender is pre- 


186. a. them lives, if the Joint-tenancy continues, he is not to come into Pol- 


Voor 139. gone by the Death of the Leſſor; for the Survivor cannot have it, be- 


| 
He 

13 

1 

i 


JOINT-TENANTS ap TENANTS in coxmon, 


Page 208 * tenant claiming the Whole by the original Inveſtiture, the Whole muſt 
| e to him, unleſs his Companion bath diſpoſed of it from him in his 
Life-time, e | 

Co. Lit. 85. But if two Joint-tenants are in Fee, and one Lets his Moiety to J. 5. 

2 for Years, to begin aſter his Death, this is good, and ſhall bind the other, 
Grants 154. if be ſurvives, becauſe this is a preſent Diſpoſition, and binds the Land 

| from the Time of the Leaſe made, ſo that he cannot after avoid it. 

2 Rol, Abr. the other ſurviving, becauſe that is no preſent Diſpoſition, nor binding 

348. on the Deviſor himſelf, inaſmuch as he may revoke or cancel his Will, and 

ſwo deftroy that Deviſe. 555 

Tit f. 287. Alſo if there be two Joint -tenants of Lands, and one of them deviſes 
28 co away that which belongs to him, and dies, this is a void Deviſe, and the 

106. Moor Deviſce takes nothing, becauſe the Deviſe does not take Effec till after the 
776. pl. Death of the Deviſor, and then the ſurviving Joint-tenant takes the Whole 

1074. by a prior Title, vis. from the firſt Feoffnent z but in this Caſe if the 

Devifor ſurvives the other Joint-tenant, then the Deviſe is good for the 
Whole, becauſe he being the ſurviving Joint-tenant, has the Whole by 

| Survivorſhip, and then the Words of the Will are ſufficient to carry the 

whole Eſtate z belides, at the Time of making the Will though he was 

not ſole Tenant, yet he was ſeiſed per mie & per tout, and it is impoſſible 

to fix upon any particular Part which he meant to deviſe, becaufe he could 

not then call one Part of the Land more his own than another, and the 

.- moſt genuine Conſtruction ſeems to give the whole Land, ſince he was 

ſeized per tout of it at the Time of the Deviſe. | 


SOT. ſented, having made his Will, this is a Severance of the Jointure; for 
deing preſented it relates to the Time of the firſt Surrender. | 

Poph. 96. + Lan Joint-tenants for Life are, and one of them makes a Leaſe for 
— Fears of his Moiety, either to begin preſently or after his Death and 
3 Bulf. 274, dies, this Leaſe is good, and binding againſt the Survivor; the Reaſon 


Rol. Rep. Whereof is, that notwithſtanding the Leaſe for Years, the Joint-tenancy 
401. in the Freehold ftill continues, and in that they have a mutual Intereſt 
_ 187. in each other's Life, ſo that the Eſtate in the Whole, or in any Part, is 
2 8 — not to determine or revert to the Leſſor till both are dead; for the 
Co.Lit.184, Life of the one, as well as of the other, was at firſt made the Meaſure of 


b. 185. a, the Eſtate granted out by the Leſſor, and therefore ſo long as either of 


S Bulb en ſeſſion z now theſe Joint-tenants having a reciprocal Intereſt in each 
Nn other's Life, when one of them makes a Leaſe for Years of his Moiety, 
328. this does not depend for its Continuance on his Life only, but on his Lk 
aaäancd the Life of the other Joint-terant, whichſoever of them ſhall live 
| longeſt, according to the Nature and Continuance of the Eſtate where- 
out it was derived ; and then ſo long as that continues, fo long the Leaſe 
holds good, and by conſequence ſuch Leſſee ſhall hold out the ſurviving 
Joint-tenant and the Reverſioner till the Eſtate whereout his Leaſe w3 

| derived be fully determined, 7 15 „ 
Co 96. But if a Rent were Reſerved on ſuch Leaſe, this is determined and 


1 s, cauſe he comes in by Title paramount the Leaſe, and the Heirs of the 
(e) But qua- Leſſor have no Tiile to it, becauſe they have no (a) Reverſion ot lateteſt 
rerf the in the Land. | „ 
Executors 8 1 8 5 4 
or Adminiſtrators cannot maintain an Action of Debt or Covenant, either upon the Cie 
in Law, or expreſs Covenant, for Payment of the Rent, if there be an. 

8 ; "135 5. 24 | i 5 4 4. 


| JOINT-TENANTS any TENANTS in coumon; 


* A, and B. Joint-tenants for their Lives, A. by Indenture leaſes the-#Pape 2 oo 8 
Moiety which he holds in Jointure with B. to C. for fixty Years from the Cro fa 1 
Death of B. if he the ſaid A. ſhall ſo long live, and demiſes the other Moor. pl. 
Moiety to C. for ſixty Years from his own Death, if B. ſhall fo long live; 104. 
then , dies, and B. ſurvives z and it was adjudged that this Leaſe was void ** 4 
for both Moieties ; for by the firſt Words it was a good Leaſe from 4, of ver. Herton, 
his Part upon the Contingency of his ſurviving B. but that never happened, 
and as to B. 's Part, A. had not Power to leaſe or contract for it during the 
| Life of B. though he had happened after to ſurvive him, for that was but 
a bare Poſſibility, which could not be leaſed or contracted for, and there- 
fore the Leaſe was yoid in the Whole, ns | 
A. and B. Joint-tenants for their Lives, A. leaſes his Part for ſixty Years, Cro, Jac, 

if he and B. ſo long live, then B. ſurrenders his Part, and takes back a 337- _ 
new Eftate 3 then A. dies, living B. and it was adjudged, that this Leaſe Rol. Rep. 
made by A. was determined by his Death; for the „ ax"; N 1 
would have given them or their Leſſees an Intereſt in each other's Life, 2 Rol. Abr. 
is by the Surrender of B. determined and gone, and then the Leaſe of 4. 131. Daniel 
ſtood ſingle upon his own Life, and conſequently by his Death is determined. and Wad- 
So it would be if after ſuch Leaſe 7 Fears by one Joint-tenant they had "8% 
made Partition of the Joint-Eftate, and then the Leſſor had died, his Leaſe _ 
would be at an End, becauſe the ee , Which ſhould have ſup» Be 

ported it after his Death, is by the Partition defeated and gone, | 


4+ What ſhall be a total Severance, or but for a limited Time. 


It hath been holden in Equity, that if three Perſons are jointly interefted Salk. 153. 
in the Truſt of a Term for Years, and one of them mortgages his third Yor# verſus 
Part, that hereby the Joint-tenancy is wholly ſevered, and that it was not %. 
like the Caſe, where a Perſon makes his Will, and afterwards mortgages 
his Eſtate, in which it was agreed to be no total Revocation z for my Lord 
Cryper held, that a Joint-tenancy was odious in Equity, and not like the 
Cafe of a Wiil, which might have been for the Benefit of the Mortgagor, 
and not have been revoked z but that it was to the Diſadvantage of the _ 
Mortgagor that the Joint-tenancy ſhould continue 3 for thereby, it he hap- 
pen to die firſt, all his Eſtate and Intereſt goes from his Repreſentatives ta 
the Survivor, £ 2 54 . 

If there be two Joint-tenants of a Rent, and one of them diſſeiſe the Oo. Lit. 88. 
Tenant of the Land, this ſevers the Joint-tenancy for a Time, the Moiety 2. 
of the Rent being ſuſpended by Unity of Poſſeſſion, and therefore cannot 
ſtand in Jointure with the other Moiety in Poſfefſion, 5 5 

If two ſoint-tenants be of a Term, and the one grants Parcel of the Cro. Elia. 
Term to a Stranger, by this the Jointure of all is ſevered. WR” 
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5. How far the Charges or Incumbrances of one Joint-tenant ſhall effeQ 
| the Survivor, : 5 


Regular! y all Grants or Charges by one Joint-tenant aut cf the Land fall Lit. E 236. _ 
off with bis Life, and cannot affect the Survivor, becauſe there being no Co Lit.184, 
immediate Diſpoſition of the Land itſelf, that comes whole and intire to the b. 
Survivor, under the firſt Title, and by conſequence over-reaches all interme- Bridgm. 43. 


2 Charges or Grants thereout by the other Joint-tenant who is 


* Therefore if one Joint-tenant acknowledge a Recognizance, or a Statute, * Pagez 10 
« luffereth Judgment in an AQon of Debt, Cc. and dieth before Execu- Colas 


tion 
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Fee-ſimple 


6 Co. 59. Joint-tenant who acknowle es it had releaſed to his Companion, the Land 
| Lord Aber- would be chargeable with t 


2 Sand. 28. 


Niſcot s 
Caſe. 


2 Co. 58, 9 5 two Joint-tenants levy a Fine and declare no Uſes, they are ſeized as 
| before. „„ Pang 

If Land be given to two jointly with Warranty, and one of them mak: 

a Feoffment of his Part, the Warranty is loft as to him, but the other nay 

Hob. 25. vouch for his Moiety z but if they make Partition, the Warranty is loſt a. 


Partition purſuant to the Statute 31 H. 8. c. 1. 32 H. 8. c. 32 the Warranty remains, becaul 


| Page 211.# 7. Ot Severance by Compulſion of Law; and therein of the Wit 
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„tion had, it ſhall not be executed Ca) afterwards 3 but if Execution be ſued 
| — 2 in the Life-time of the Conuſor, it ſhall bind the Survivor; alſo 5 55 
Dan, in theſe Caſes, if he that charges ſurvive, it ſhall bind for ever. 


be indebted to the King, and dicth, after his Deceaſe no Extent ſhall be made upon the Land i 


the Hands of the Survivor. Co. Lit. 185. a. | 


Oo. Lit. 186. But if one Joint-tenant grant Veſturam or Herbogium terre, for Year, 
1 and dies, this ſhall bind the Survivor. So if two Joint-tenants are of a 
Water, and one grants a ſeparate Piſcary for Years, and dies, this ſhall bind 

the Survivor; becauſe in theſe Caſes, the Grant of the one Joint-tenant 

gives an immediate Intereſt in the Thing itſelf whereof they are Joint 

_-.,. © tenants, | 1 

Co. Lit. 184. Alſo, tho? a Statute or Recognizance acknowledged by one Jcint-tenant 
PAL ſhall not bind his Companion, unleſs Execution was taken out in the Life. | 
38. time of him who acknowledged it; yet if after ſuch Acknowledgement, the 


| e Statute, tho* he who acknowledged it had 
gaveny's died before Execution, becauſe his Acceptance of the Releaſe prevents his 
Caſe. claiming by Survivorſhip, 1 : 
So if one Joint-tenant in Fee acknowledges a Recognizance, and aſter- 
wards both ſoint-tenants bargain and ſell the Lands to a Stranger, who te- 
conveys it to them, and then he who acknowledged the Recognizance dies, 
the Moiety of the Land ſhall be charged with the Recognizance notwith- 
ſtanding the Survivorſhip. | 


/ 


6. Of Severance by Operation of Law. 


2 And. 202, If a Man hath Iſſue three Sons, and he deviſes to his two youngeſt Sons 
Lands to them jointly for their Lives, and the eldeſt Son, who hath the Re- 
verſion in Fee, dies, by which it deſcends to the ſecond Son, this by Opera- 
tion of Law is a Severance of the Joint tenancy. | 
So if there be three Joint-tenants for Life, and the Reverfion is granted 
to one of them, the Jointure is ſevered as to the third Part of him to u bon 
the Reverſion is ſo granted. 


Co. Lit. 132. 6 5 | Ex 1s 
b. S. P. Cro. Eliz, 481, 570. S. P. 2 Sand. 386. S. C. cited. g Co. 88. 


4 Co. 60. b. 


(5) But if to both by the ( Common Law. 
they make 1 


they do it by Compulſion. Co. Lit. 187. 6. Co, 12. b. 


Oo. Lit. 186. If one Joint-tenant in Fee take a Leaſe for Years of a Stranger, b) 
% + _ Deed indented, and dieth, the Surveyor thall not be bound by the Con- 
g cluſion, becaufe he claims above it, and not under it. h 


de Partitione facienda. 


Lit. f. 290. At Common Law Joint-tenants and Tenants in common were 11 
Co. Lit. 185. compellable to make Partition, except by the Cuſtom of ſome Cities 
Boroughs. | | | Bu 


JOINT-TENANTS anp TENANTS 1d counon. 


But now by the 31 H. 8. cap. 1. reciting the Inconveniencies which 
oint-tenants and Tenants in common lay under, from one Joint-tenant's or 
po in common occupying the whole Land or receiving the whole 
Profits, it is enacted, Sec?. 2. * *f That all Joint-tenants and Tenants in 
« common that now be, or hereafter ſhall be of any Eſtate or Eſtates of 
* (a) Inheritance in their own Rights, or in Right of their Wives, of any (a) The Sta- 
4 Manors, Lands, Tenements, or Hereditaments within the Realm of tute 32 H. 8. 
„ England, Wales, or the Marches of the ſame, ſhall and may be co-acted 8. 34 81ves 
and compelled by virtue of this preſent Ad, to make Partitions between meg 24 
« then of all ſuch Manors, Lands, Tenements and Hereditaments, as they Joint=to= 
« now hold, or hereafter ſhall hold as Joint-tenants or Tenants in common, nants and 
« by Writ de Partitzone facienda, in that Caſe, to be deviſed in the King Tenants in 
« dur Soyereign Lord's Court of Chancery, in like Manner and Form as common for 
« Coparceners by the common Laws of this Realm have been. and are Y SY 
„ compelled to do, and the ſame Writ to be purſued at the common Law., 
« Provided that every of the ſaid Joint-tenants or Tenants in common, 
and their Heirs, after ſuch Partition made, ſhall and may have Aid of the 
* other, or of their Heirs, to the Intent to dereign the Warranty Paramount, 
« and to recover for the Rate as is uſed between Coparceners after Parti- ; 
« tion made by the Ordet of the Common Law.“ : 
Before theſe Statutes mas Writ gf Partition was ccnfined to Coparceners; Co. Lt. 35. 
alſo it lay againſt the Alienee of a Coparcener, for a Coparcener cannot by 5 aa: 8 
her Alienation deveſt the Right of her Siſter to divide the Eſtate, nor can ee Ae” 
ſhe deſtroy her Writ of Partition; but the Alienee had no ſuch Writ of 
Partition, becauſe ſuch Alienee took an undiyided Moiety; nor was the 
Alienee under the Reaſons on which the Law had founded ſuch Right of 
Divihon, which was that the Inheritance might be ſeparated after 
Marriage into diſtin families; and for the ſame Reaſons the Tenant by 
the Curteſy, tho? he came in by the Act of Law, could not have this Writ, 
| ſhough it lay againſt him by the Surviving Coparceners. | 
But now by Force of theſe" Statutes, the Alienee of one Parcener may Co-Lit,17g- 
have a Writ of Partition againſt the other Parcener, becaule they are * 
Tenants in common. | | | | 
So Tenant by Curteſy ſhall have à Wiit of Partition upon the Statute Co. Lit.175. 
12 H. 8. cap. 32. for though he is neither Joint-tenant nor Tenant in com-—-— 
mon, yet being in equal miſchief with choſe to whom the Statute gives 
this Remedy, he is within the Equity thereof. | | 
But if three Copaſcenets are, ang a Stranger purchaſe the Part of one of And, 30. pl. 
them, he cannot join with either of the two Coparceners ip a Writ of Par- 67 Lit.x95 
ton, either at common Law or by Force of the Statute z for the Words hy, 
of the Preamble of the Statute are, And nene of them by the Law dub or Keilw. 208, 
may know their ſeveral Parts, &c. and cannot by the Laws of this Realm make Dyer 128. 
Partition without their mutual Aſſets > Now in this Caſe one of them, dis. Bendl. 42. 
the Parcener may have a Writ of Partition at common Law, and therefore pl. 76. 
cannot come within the Preamble and Intent of the Act, and ſo cannot join 
wü the Purchaſer in a Writ of Partition brought upon it, | 
lt hath been holden, that a general Writ by Joint-tenants or Tenants Pagez 12 
in common grounded on this Statute, and concluding contra formam Statut. Cro. Eliz. 
is tufficient, without reciting the Caſe particularly, fo as to bring it within 74% 743. 
the Statute z for the framing of the Writ is left to the Clerks in Chancery, Cro. Elis. 


and muſt be according to the Form which they have de viſed. 799. 
1 | : | | | 2 Lutw, 
ln this Writ Partition may be demanded, of the View of Frank-pledge, 191% = 


together with the Manor; for though it be not ſeverable of itſelf, nor partible i 
het the Profits thereof may be 2 or it may be divided thus: that the _ _ 
he ſhall baye it at one Time, and the other at another ; alſo being demanded bir George 
„ 5 oor an 
Brown ver. 


Oo, Cowp. 30. Doug: 4454 2 Hawk. P. C. 357+ 2 Bl. Rep. 1159, 
with 
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with the Manor, it may well be entirely allotted to one, and the Land in 
ERecompence to another. : 
Booth. 245. In this Action there are two Judgments; the firſt is Quod Partitio 
Lit. [ 248. inter partes prædictas de tenementis prædict cum pertinen. and upon this there 
Co.Lit.167. goes out a judicial Writ to the Sheriff to make Partition, which recites fuſt 
the Writ of Partition and Judgment, and then commands the Sheriff, to. 
- (a)TheShe- gether with twelve Men of the Vicinage, c. to go in (a) Perſon to the 
muſi go Tenements to be divided, and there in the Preſence of the Parties, (if they 
in Perſon, appear on Summons to be made) by the Oaths of thoſe twelve Men, to make 
ae f i an equal and fair Partition, and allot to each Party their full and juſt Share, and 
w then return the Inquiſition of the Partition annexed to the Writ, under the 
thereof the Seals of the Sheriff, and the Jurors, whoſe Names are likewiſe to be returned. 


Court will | 
Kay the filing of the Return, and award a new Writ, for the Writ being his Commiſſion, he can- 
not deviate from it; but if the Sheriff returns that he was there in Peron, and this Return is re. 
| ceived and filed, then any Information to the contrary comes too late; becauſe by the filing it is 

become Matter of * a againſt which no Averment in Pais lies ; neither can the Party have 
Error upon the Return. Cro. Eliz. 9. 10. Clay's Caſe. | | 


Co. Lit. 169. When the Inquiſition is thus returned, upon Motion made to the 
| Court, the ſecond Judgment is given in this Manner: Ideo confiderat' ef 
8 fer Cur quod Partitio firma & flabilis in perpetuum teneatur. 

Fol. Abr. In a Writ of Partition, if the Judgment be given quod Partitio fiat, and 
2 thereupon a Writ is directed to the Sheriff to make Partition, no Writ of 
Counts; of Error lies hereupon, for the Judgment is not compleat till the Sheriff's 
Warwick. Return, and the ſecond Judgment which the Law requires hereupon, 
oy Eliz. viz. guod Partitio, c. for before that the Plaintiff may be nonſuit, or 
. 643. he may, upon the Return of the Sheriff, ſuggeſt to the Court that the 
Noy 71.8.C. Partition is not equal, and ſo have a new Partition, and may alſo releaſe 


adjudged. before the laſt Judgment, | 
Cro. Jac. 


$24- 2 Bulf. 104, like Caſe adjudged, & wide 2 Rol. Rep. 125. 2 Bulſ. 119. 


Oro. Eliz. If the Writ be brought by one Joint-tenant againſt ſeveral, and there 
05. happens to be Error in the Execution of it, and one of the Defendants 
releaſes all Errors to the Plaintiff, this ſhall not bar the others ; for cach 
having a diſtin& Intereſt ſhall not be prejudiced by the Releaſe of his 
Companion. | | | 

Dyer26g.pl. - A. and B. Tenants in common of a Manor, A. purchaſes ſeveral Free. « | 
er holds that lay ſo mixed with the Demeſne Lands of the Manor that they 

Ve , abs. cculd hardly be diſtinguiſhed from them: B. brings a Writ of Partition 

\ 4 af the Manor only; and it was adjudged that Partition ſhould be made, 6 f 
and a Writ awarded accordingly ; upon the Execution of which Writ 


: 55 
A. comes to the Sheriff and Inqueſt, and informs them with the Pur. | 
Chaſe of the Freeholds, that are not Parcel of the Manor, and bids F 
them take care how they make Partition of all the Lands within fuch ” þ 
a Compaſs, leſt they offer Violence to their Conſeiences ; but does not of 
ſnew them the Freeholds diſtinctly, nor the Limits of the Manor, an 


which obliged the Sheriff to adjourn to a certain Day, on which one 'D 

of the Inqueſt made Default ; and thereupon the Sheriff returns a Fine 

*Page213 * of 40r. with an Account of the Difficulties they met with, & leriu 

Propter Brevitatem temporis Breve illud exequi non, potuit, it was held, that 4. 
ought to ſhew the Bounds of the ſeveral bel that he purchaſed, or the 
Number of the Acres; but if no Light or Evidence is given by either 
Party to the Inqueſt, and they make Partition de tanto quantum ru 
& dignoſcitur per Preſumptiones, it is good; for they are under an 
tion to execute the Commands of the Court at their Peril. 


\ : 
Y 


JOINT-TENANTS and TENANTS 2 common. 


the Defendant dies, yet the Partition is good, and the Writ ſhall not abate, 
becauſe before the Death of the Defendant Judgment was given that Par- 
tion ſhould be made; and though upon the Return of the judicial Writ 
there is another Judgment given, yet that is given in Confirmation of the 
frſt Judgment z it ſeems likewiſe, that upon the Return of the judicial 
Writ no Exception can be taken to it; therefore it is not material whether 
the Defendant be dead or alive, ſince he can have no Advantage by any 
Plea on the Return of the Writ. : 


finite. | 246. 


A. and B. were Joint-tenants for Years, B. ſuffers C. to occupy his Cro. Jace 
Moiety with him, and A. brings a Writ of Partition againſt B. and C. ſup- _— cedle 
poſing that B. had granted a Moiety of his Part to C. C. ſhews that he was 1 . 
but Tenat at Will to B. whereupon the Writ abated ; whether A. might $0, — 
have another Writ of Partition againſt B. by Journeys Accounts, was the | 
Queſtion; and reſolved, that he might; for the Poſſeſlion of C. was good 
Colour for bringing the Writ of Partition, and A. could not take notice 
what Eſtate C. had, | | 5 

By the (a) 8 9 V. 3. cap. 31, intitled an Act for the eaſier obtain - (% And 
ing Partitions of Lands in Coparcenary, Joint-tenancy and Tenancy in _—_ 


a cammon, reciting, That whereas the Proceedings upon Writs of Partition the 3 U 4. 
af between Coparceners by the common Law or Cuſtom, Joint-tenants and Anne, c. 13, 
15 | Tenants in common are found by Experience to be tedious, chargeable, ſ. 2. 


and oftentimes ineffectual, by Reaſon of the Difficulty of diſcovering 
the Perſons and Eſtates of the Tenants of the Manors, Meſſuages, Lands, 
Tenements, and Hereditaments to be divided, and the defective or dila- 
tory executing and returning of the Proceſs of Summons, Attachment 
and Diſtreſs, and other Impediments in making and eſtabliſhing of Parti- 
tions by reaſon of which divers Perſons having undivided Parts or Pur- 
parts, are greatly oppreſſed and prejudiced, and the Premiſſes are 
frequently waſted and deſtroyed, or lie uncultivated and unmanured, 
o that the Profits of the fame are totally or in a great Meaſure loſt ; 
for Remedy whereof it is enacted, That after Proceſs of Pane, or 
, Attachment returned upon a Writ of Partition, Affidavit being 
; made by any credible Perſon of due Notice given of the ſaid Writ 
: of Partition to the Tenant or Tenants to the Action, and a Copy 
4 thereof left with the Occupier, or Tenant or Tenants, or, if th:y cannot 
; be found, to the Wife, Son, or Daughter, (being of the Age of twenty- 
„ "ne Years, or upwards), of the Tenant or Tenants, or to the Tenant 
„ % tual Poſſeſſion by virtue of any Eſtate of Freehold or for Term 
' for Years, or uncertain Intereſt, or at Will, of the Manors, Lands, 


oo % | "ments or Hereditaments whereaf_ the Partition is demanded, 
bids (unleſs the ſaid Tenant in actual Poſſeſſion be Demandant in the 


4 Action), at leaſt forty Days before the Day of the Return of the ſaid 
me or Attachment, if the Tenant or Tenants of ſuch Writ, or any 


ow 3 of them, or the true Tenant to the Meſſuages, Lands, Tenements 

ano, 0 Hereditaments as aforeſaid, ſhall not in ſuch Caſe within fifteen 

pa Days after Return of ſych Writ of Pane or Attachment cauſe an Ap» 

une Tens to be entered in ſuch Court where ſuch Writ of Rue or 

w_ chmee ſnall be returnable, then in Default of ſuch Appearance, 

at 4. Se Demandant having entered his Declaration, the Court may pro- Page 214 
or the 2 to examine the Demandant's Title, and Jn of his Part and | 
eithe „pelt, and 2 as they ſhall find his Right, Part and Pur- 

! kur io be: they ſball for ſo much give Judgment by Default, and 


_ Writ to make Partition, whereby ſuch Proportion, Part and 
pant may be ſet out ſeverally 4 which Writ being executed, fie 
| , : : « eight 


I after the Awarding of the judicial Writ, and before the Return of it, Daliſon 39. 


The Procels in this Writ is Summons, Attachment, and Difireſs in- e 
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„& ſame ſhall be good and conclude all Perſons whatſoever, after Notice 


either of them, againſt whom or their Right or Title ſuch Judgment 
4 by Default is given, ſhall within the Space of one Year after the fit 


*. 


7 Perſons as ſhall be abſent or diſabled as aforeſaid z and the Perſon or 


and firm for ever againſt all Perſons whatſoever, except as before ei 


i mitted or received in any Suit for Partition, nor ſhall the ſame be abated 


„ lords and Qwners of the ſeveral Parts and Purparts ſo 


ug 20s 


“ and Hereditaments mentioned in the ſaid Judgment and Writ of Parti. 


4 mit the Tenant and "Tenants to appear and plead, and the Cauſe 


10 the faid Meſſuages, Lands, Tenements, and Hereditaments, or 1 


JOINT-TENANTS any TENANTS in eomuon, 


« eight Days Notice given to the Occupier, or Tenant or Tenants of the 
5 Premiſſes, and returned, and thereupon final Judgment entered, the 


* as aforeſaid, whatever Right or Title they have, or may at any Tine 
claim to have, in any of the Manors, Meſſuages, Lands, Tenements, 


4% tion, although all Perſons concerned are not named in any of the Pro- 
5 ceedings, nor the Title of the Tenants truly ſer forth. 
Provided always, That if ſuch Tenant or Perſon concerned, ct 


judgment entered, or in Caſe of Infancy, Coverture, non ſane Ye. 
* moriæ, or Abſence out of the Kingdom, within one Year after his, her, 
or their Return, or the Determination of ſuch Inability, apply ibem- 
5 ſelves to the Court by Motion where ſuch Judgment is entered, and 
“ ſhew a good and probable Matter in Bar of ſuch Partition, or that the 
«© Demandant hath not title to ſo much as he hath reeovered, then in 
„ ſuch Caſe the Court may ſuſpend or ſet afide ſuch Judgment, and ad- 


** ſhall proceed according to due Courſe of Law, as if no ſuch Judgnent 
*f had been given 3 and if the Court upon hearing thereof ſhall adjudze 
« for the firſl Demandant, then the ſaid firſt Judgment ſhall ſtand col. 
« firmed and be good againſt all Perſons whatſoever, except ſuch other 


«« Perſons ſv appealing ſhall be awarded thereupon to pay Coſts; o if 
% within ſuch Lime or Times aforeſaid the Tenants or Perſons concerned, 
admitting the Demandant's Title, Parts and Purparts, ſhall ſhew to 
* the Court any Inequality in the Partition, the Court may award a ney 
% Partition to be made in Preſence of all Parties concerned, (if they 
% will appear), notwithſtanding the Return and filing upon Record the 
& former, which ſaid ſecond Partition returned and filed ſhall be good 


6 cepted, | 
And it is further enacted, That no Plea in Abatement ſball be ad- 


“% by reaſon of the Death of any Tenant. : 4 
And it is further enacted, That when the High Sheriff by reaſon 
5 of Diſtance, Infirmity, or any other Hindrance, cannot conveniently 
e be preſent at the Execution of any Judgment in Partition, in ſuch Cite 
<< the Under Sheriff, in Preſence of two Juſtices of the Peace of de 
“County where the Lands, Tenements, or Hereditaments to be divided 
do lie, ſhall and may proceed to Execution of any Writ of Patin 
* by Inquiſition in due Form of Law, as if the High Sheriff were then 
s perſonally preſent 1 and the High Sheriff thereupon ſhall, and is hereh) 
<< enabled and required to make the ſame Return as if he were perſonallf 
& preſent at ſuch Execution; and in caſe ſuch Partition be made, f., 
* turned and filed, he or they, that were Tenant or Tenants of any 0 


4 Part or Purpart thereof, before they were divided, ſhall be Tenn 
«*© Tenants for ſuch Part ſet out ſeverally to the reſpective Landlords 
« Owners thereof, by and under the ſame Conditions, Rents, Coremm 
* and Reſervations where they are or ſhall be ſo divided: and t! 
divided 1% 
4* allotted, as aforeſaid, ſhall warrant and make good unto their reſpe& 
«& #Tenants the ſaid ſeveral Parts ſeverally after ſuch Partition, ® 
4% are or were bound to do by any Copy, Leaſes, or Grants 
«« ſpeQive Parts before ary Partition made; and in cafe any Def, 1 
«* be Tenant in actual Poſſeſſion to the Tenant to the Action for bis 
L. and Proportion, or any Part thereof, in the Meſſuages, Lage |, 


JOINT-TENANTS and TENANTS 1w counon, 


ments, and Hereditaments to be divided by Virtue of a Writ of Parti- 
« tion as aforeſaid, for any Term of Life, Lives or Years, or uncertain 
« Intereſt, the ſaid Tenant ſhall ſtand and be poſſeſſed of the ſaid Pur- 

| * parts and Proportions for the like Term, and under the ſame Condi- 
« tions and Covenants, when it is ſet out ſeverally in purſuance of this, 
« or any other Act, Statute or Law, for that Purpoſe, | | 
„ And it is further enacted, That the teſpective Sheriffs, their undet- 
« Sheriffs and Deputies, and, in caſe of Sickneſs or Diſability in the 
« High Sheriff, all Juſtices of the Peace, within their reſpeQive Divi- 
« ſons, ſhall give due Attendance to the executing ſuch Writ of parti- 
« tion, unleſs reaſonable Cauſe be ſhewn to the Court upon Oath, and 
« (here allowed of, or otherwiſe be liable every of them to pay unto the 
« Demandant ſuch Coſts and Damages as ſhall be awarded by the Court, 
© not exceeding five Pounds, for which the Demandant or Plaintiff may 
* bring his Action in any of his Majeſty's Courts of Record at H#eftmin- 
* fer, wherein no Eſſoign, Protection, Privilege, or Wager of Law ſhall 
« be allowed, nor any more than one Imparlance; and in caſe the De- 
©« mandant doth not agree to pay to the Sheriffs or Under-Sherifls, Juſtices, 
© and Jurors ſuch Fees as they ſhall reſpectively demand for their Pains 
and Attendance in the Execution of the ſame, and ceturning thereof, 
* then the Court ſhall award what each Perſon ſhall receive, having re- 
„ ſpect to the Diſtance of the Place from their reſpeQive Habitations, 
* and the Time they muſt neceſſarily ſpend about the ſame, for which 
* they may ſeverally bring their Actions. * 

By the 7 Anne, cap. 18. it is enacted, That if Coparceners, or Joint- 7 Anne, c. 

* tenants or Tenants in common be ſeiſed of any Eſtate of Inheritance in 
© the Advowſon of any Church or Vicarage, or other Eccleſiaſtical Pro- 
* motion, and a Partition is or ſhall be made between them to preſent 
* by Turns, that thereupon every one ſhall be taken and adjudged to be 
* {ciſed of his or her ſeparate Part of the Advowſon to preſent in his of 
* her Turn; as if there be two, and they make ſuch Partition, each ſhall 
* be (aid to be ſeiſed, the one of the one Moiety to preſent in the firſt 
“Turn, the other of the other Moiety to preſent in the ſecond Turn; 
* in like Manner if there be three, four or more, every one ſhall be ſaid 
* to be ſeiſed of his or her Part, and to preſent in his or her Turn.“ 


7 


n 


»— 1} FT * ** Y ” = — a_ 


(Y) Joint-tenants and Tenants in common how 
| to ſue and be ſued; and herein of Summons 
aod Severance, 


ONT-TENANTS being _ per mie & 2 tout, and deriving Co. Lit. 

y one and the ſame Title jointly j jointly im- 180. b. 

pleaded with others. 5 en ee 1 e 
A one Joint-tenant may diſtrain for Rent, yet he cannot bring aan 

Aion of Debt, nor (a) avow for Rent-Arrear without making himſelf Carth. 328. 

Buliff to his Companions, that they may be privy to the Suit, and be in- Pullen 


tiled to their Shares upon his Recovery thereof in their Right, pre 


| 8. Co 
(+) That Joint-Feaſants myſt join in Avowry for Damage-Feaſant, Thompſ. Ent. 264. 5 Mod. 151. 


1 U md B. Joint-tenants and to the Heirs of B. join in a Leaſe page 216 
188 A. has a Reverſion and ſhall Join in AQion of Waſte; but Co. TL. 42 
ben nk, mult be ad £xh@rediiationem of Z. becauſe he only hath the . 


But 


pedit, becauſe the Preſentation to the Advowſon is intire. Co. Lit. 197. b. And fort 


| Ment, declaring as mentioned in the Note above, 


— 


Co. Lit 19 
9 


2 Stra. 8 20. common are to be conſidered as different Eſtates depending on different Ti. 


Lit. f. 314. But though Tenants in common baving (5) ſeveral and diſtinct Right 


# 


* 


JOINT-TENANTS axv TENANTS 1» connoy, 


Noy. 1 Far- But if two Joint-tenants acknowledge a Statute, and their ſeveral Lands 
mer and are taken in Execution, and after, upon the Invalidity of the Statute, they 
judged. jointly bring an Audita Querela, the Writ ſhall abate ; for they ought to 

have ſeveral Wriis; for the Wrong done to one by the Execution of his 

Land is no Tort to the other. | | 

Show. Rep. And although regularly Joint-tenants are to join and be joined in an Ac. 
342» tion, yet it is otherwiſe with Tenants in common; and therefore if in Bed. 
2Vent. 214. ment the Plaintiff declares on a Leaſe made by A, and B. and on the 
8 1 455 Trial it appears that they are Tenants in common, the Plaintiff cannot re. 
Mod. 102. Cover; but if A. and B. had been Joint-tenants, a Joint-leaſe to the Plain. 
Co. Lit. 270. tiff had been good, and he might have declared quad demiſerunt ; and the 
12 Mod. 96. Reaſon of the Difference is, that Tenants in common are of ſeveral Titles, 
30T, 057- aud therefore the Freehold is ſeveral z and if they are difſeiſed, they ſhall 


. * be put to their ſeveral Actions; as therefore the Lands of Tenants in 


S. P. in Heaſ tles, the plaintiff ſhall not recover, becauſe that were to allow the Plain 
man v. Moon. tiff to try two ſeveral and different Titles in one Iſſue at the ſame Tine, 
B. R. Mich. and therefore the Plaintiff to make out his Title muſt ſhew and prove tht 
15 Geo. 2. each demiſed the Whole to him, or elſe he doth not prove the Declaration; 
whereas the Diſcovery of the Tenancy in common proves the contrary ; 
and as they have different Titles to a Moiety only, ſo they could not exch 
of them demiſe the Whole; but Joint-tenants are ſeiſed per mie & 
er tout, and they derive by one and the ſame Title, and therefore each 
| may be ſaid to demiſe the Whole; and as they muſt join in an Adion fr 
(% But a, a/ Violation of their Poſſeſſion, ſo for the fame (a) Reaſon too ther 
'That to a- Leſſee on their joint Demiſe F. „ 
void any _ | | ; 
Difficulty in thoſe Caſes, the beſt way ſeems to be for them to join in a Leaſe to 2 third Perla, 


and that Leſſee to make a Leaſe to try the Title, Noy 13j. / 


+ Tenants in common cannot make a Joint-leaſe. 3 Wilſ. 232+ 


— 
— 


1 


The Plaintiff may declare on a Demiſe of one undivided Moiety by one Tenant in common, 2d i 
his ſecond Count, of a Demiſe of the other undiyided Moiety, by the other Tenant in common, U. 


Co.Lit.197+ eannot join in an Action, yet where the Thing is (c) intire, as a Hot, 
65 Cannot Hawk, they muſt join, theſe being in their Nature not ſeverable, 
join, though therefore from the Neceſlity of the Caſe the Law admits them to join. 
they come on 
in by one Feoffment. Mod. 11, (e And therefore Tenants in common ſhall join in . 


ſon Tenants in common of a Seignory ſhall join in a Writ of Right of Ward, and Raviſhment q 
Ward for the Body. Co. Lit. 197. b.——Alfo Tenants in common ſhall join in Detinue of Char 
ters, and if the one be nonſuit, the other ſhall recover, Co. Lit. 197. b,— And fþall join #1 
Warrantia Charte, but ſever in Voucher. Co. Lit. 197. b. | | 


"a Lit. 197. So if there be two Tenants in common, and they make a Leaſe for Li 
Moor rendering Rent, this Reſervation, though made by Joint Words, ſhall fo 
low the Nature of the Reverſion, which is ſeveral in the Leſſor; * 
fore they ſhall be put to their ſeveral Aſſiſes if they be diſſeiſed, # 
I Or ay there had been diſtinQ Reſervations ||, 
ring Eject- | 


eli Alſo Tenants in common ſhall join in Actions perſonal, 2 Tr 
din breaking into their Houſe, breaking their Incloſure or Fences, feed 
* 1 N or defouling their Graſs, cutting down their Timber, 1 

their Piſcary, Sc. and ſhall recover Jointly their Damages — 


Ve = 
- bit 
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JOINT-TENANTS Au TENANTS tw couMon, 
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f & 

1 

S496 | - 

o [1 

. 1 29 
. * 
1 
* 


thoſe Actions though their Eſtates are ſeveral, yet the Damages ſurvive to | 1 
3 all; and it would be unreaſonable to bring ſeveral Actions for one ſingle 1 
they Treſpaſs. i | Is 2 1+ BY 
ht to 80 if there be two Tenants in common of a Manor, and they make Co. Lit. 198. Ky 
f his a Bailiff thereof, and one of them die, the Survivor ſhall have an Action 2. | 6 


* of Account, for the Action given unto them for the Arrearages upon the *Page 217 


vr y 
cb Ss FaR-5 
——— 


1 Account was joint, | i 
bj. 80 if two Tenants in common ſow their Land, and a Stranger eateth the Co Lit. 198 Mo 
n the Corn with his Cattle, though they have the Corn in common, yet the Action az e | 1 
e given to them for the Treſpaſs is joint, and ſhall ſurvive, _ 1 
_ Tenants in common inay Join or ſever in (@) Debt or Covenant for Carth. 289. 1 
1 . * 


Rent ; but if they ſever, the Demand muſt be de una Medie/ate of the whole Miagiey and 


ite, Rent, and not of a certain Sum, which amounts to a Motety, _ Gilbert ver. 1 
y ſhall | | Lord Loves i m | 
my lace, (a) But in an avowry they ought to ſever. Co, Lit. 188, b. 1 
nt 11 : "Rs 
Plain And as in Treſpaſs Tenants in common ſhall join, ſo they ſhall for a Cro. Jac. "Rl 
Tine, Nuiſance done to their Land, for it is Perſonal, and concerns the Profits of 3 464 4 * 
ve thut the Land; but for Forging of falſe Deeds they ſhall ſever, for that con- Bartos. 1 
ration; cerns the Inheritance of the Land z as to Nuiſance if it be continued after 13 5 N 
tary 3 the Death of one of the Tenants in common, his Deviſee ſhall join in Ac- 1 
ot each tion with the Survivor, for the Continuance thereof is as the new erecting 1 5 
mie G of ſuch a Nuiſance, | | Mich. 15. 1 2 | 
je each J. makes a Leaſe, in which the Leſſee covenants with the Leſſor, Sc. Car. 2. Kit 44H 


to repair; Leſſor grants his Reverſion by ſeveral Moieties to ſeveral Per- «ben and 
{ons, and Leſſee afſigns to J. S. In an Action of Covenant by the Gran- 2 ng 
3 ; ; | uchley. 

tees of the Reverſion for not repairing, the Queſtion was, If two Tenants gid. 155 
in common of a Reverſion could join in bringing an Action of Covenant Ley, 109. 
Y againſt the Aſſignee ? And it was held, that they could and ought to join Keb. 565. 
n this Caſe, being a mere Perſonal Action, according to Littleton's Rule, 572- 

which was held co be general, without relation to any Privity of Con- I 0, 


act; and that the Covenant being indiviſible, the Wrong and Damages . chis Pur- 
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— could not be diſtributed becauſe uncertain. poſe Keilw. 
| | 55 : | | 14. 18 H. 6. 
np ” 6,7. 28 E. 3. 90. Moor. 4. Godb. 90, 283. Bro. Joinder in A&tion 104. Beudl. 89. 


01 * 5 * S 5 * . * . .* 
Joint-tenants and Tenants in common are to join in a Quare impedit 3 1 


12 te firſt, becauſe they are jointly ſeiſed, and claim by a joint Title z the 195. b. 
ble, and 0) laterout of Neceſſity, becauſe the Thing is intite. 2 And. 23, 


1850 3 
Comp. Incumb. 53, & vide ſup. 7 Ann. c. 18. (6) If two Tenants in common be of an Ad- 
woven, and they bring a Puare impedit, and the one doth releaſe, yet the other ſhall ſuc ſor and 
ſcorer the whole Preſentment. Lit. 197. b. . 


If Joint-tenants or Tenants in common refuſe/ to ſet out their Tithes, Hut. 121. 
be Action muſt be brought againſt them both; but if one of them only 8 * 
Kcupy the Land, the Action is to brought againſt him z or if one Joint- :TermRep. 
"ant or Tenant in common ſets out the Tithes, and the other takes them 238, 241- 
77 the AQtion muſt be brought againſt the Wrong-doer. _ LEO 
8 a Leaſe for Years be made to B. and C. rendering Rent, and C. Palm. 283. 
ies his Moiety to O. and after the Rent is in Arrear, the Leſſor may 
| = wo orgs Debt for the Rent againſt B. and D. for the Reverſion 
re. . 


| two Joint-tenanty wing Treſpaſs pending the AQion one of them Cr0.Jac-19- 
ei 


en the Writ ſhall abate 3 /ecus if brough for in the l 3 
| We 3. ght againſt them, for in the latter g P Com. 
fell » the Action is both joint and ſeveral 1. | Dig. 5 


| ö | | 5 18 y 89 
? wy K Fd ny won of os Plaintiff, or Defendant, where there is another ſurviving, not | 
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Co- Ing. Allo where a Quare impedit is brought by two Joint-tenants, and 


Page 218 * the Whole in caſe of Survivorſhip ; and the Law is the ſame if ſuch 


Co. Lt. 19. So if two Joint-tenants bring a Writ of Ward, and they are ſummor- 


Mod. 10 Opportunity of pleading in Abatement by pleading to the Right of the 


8 


JOINT-TENANTS anv TENANTS n connor. 


ing the Action one of them dies, the Writ ſhall not abate ; and this out 

2 Neceſſity, leſt the fix Months ſhould clapſe, and thereby the Action be 

oit. 6 

E. Lit. 189. If one Joint-tenant refuſes to join in Action, he may be ſummoned and 
| ſevered ; but herein it 1s to be obſerved, that if the Perſon. ſevered dies, 

the Writ abates, becauſe the Survivor then goes for the Whole, which 

he cannot do on that Writ, where on the eee and Severance be 

went only for a Moiety before, for the Writ cannot have a double Ef. 

fect, to wit, for a Moiety in caſe of Summons and Severance, and for 


Joint · tenants proceed without Summons and Severance, for ſince hoth 
by the Writ might by Poſſibility recover their Moieties, they ſhall not 
o on for the Whole in caſe of Survivorſhip, becauſe the Words and 
l ffect of the Writ at the T'me of its firſt Purchaſing was that each 
J See the might recover his Moiety, and therefore a new Writ muſt be purchaſed 
receding to enable one to proceed for the Whole F. | | 
ote, ante | 
217; | | 1 
Oo. Lit. 197. But in perſonal and mixed Actions where there is Summons and Sever. 
ance and yet after ſuch Summons and Severance the Plaintiff goes on 
for the Whole, there if one of them dies, yet the Writ ſhall not abate, 
| becauſe they go on for the Whole after Summons and Severance ; and if 
they were to have a new Writ, it would only give the Court Authority 
to go on for the Whole. 


 edand ſevered, and the ſevered Perſon dies, the Writ ſhall not abate, 
becauſe after ſuch Severance. he went on for the Whole; and ſo he does 
in this Caſe, after the Death of his Companion. 
Co.Lit.197- So ina Quare impeait by two Joint-tenants, and one is ſummoned and 
Dn 279- ſevered, and the ſevered Perſon dies, the Writ ſhall not abate, becauſe 
the Advowſon is an entire Thing; and he proceeded for the Whole after 
the Severance, and ſo he may aber the Death, &. | 

ur He 417+ If two Joint-tenants bring an Aſſiſe, and the one is ſevered, if it h 
571, found that the other had Goods taken upon the Land, he ſhall recover 

Moor. 466. ſole Damage for them. 1 
Cro. Eli. Wherever Tenants in common ought to join in an Action, and one 
alone brings the Action, the Defendant ought to plead the Tenancy u 
common in Abatement, which is a Defence the Law allows him, that be 
Salk. 4. pl. may not be twice charged; but if he plead in chief, and it be foul 
10, 32. againſt him, the Plaintiff ſhall have Judgment, becauſe he loſes thc 


12Mod. 96, A Ai 


n | ion. 

301, 65 7. : Ih 

Ld. Raym. | | | = 0 

31% 341+ 2 Stra. 820, S. P. in Heaſman ver. Moon, K. B. Mich. 15 Geo. 2. 2 Lev. 113 Cant. d 's 

2 lnſt. 523, If joint-tenancy be pleaded by Fine or Deed in Abatement of the Ar 
+4 Demandant's Action, he cannot take a general Averment that the Je fam 


nant is ſole ſeiſed, for that were directly to contradi& them, and ſet 
aſide by a Matter of leſs Force and Solemnity than they are; 144 
may confeſs the Joint tenancy which the Tenant pleads aſter the Fine Wi 
but that the Joint-renant not named releaſed to the Tenant before the nl 
brought, or that both the Conuzees infeoffed one who infeoffed the 1 

nant ; but at this Day, if the Tenant had been infeoffed by Deed, anc 
| pleaded Joint-tenancy, to abate the Demandant's Writ, the Des 
might have averred generally, that the Tenant is ſole ſeiſed, for the ou 
of 34 E. 1. de Conjunfiim Fooffeati extends to Joint-tenancy by ow 
not by Fine, but by the common Law the Demandant was not bs 


o 
7 5 


1 JOINT-TENANTS and TENANTS IN COMMON. 


that Plea, where the Tenant claimed under a Deed, no more than 
when he claimed under a Fine; but if the Tenant claims by Feoffment in 
Pais, and plead that in Abatement of the Demandant's Action, the De- 
mandant may aver ſole Tenancy, becaule the Feoffment is to be proved 
eida wece per Pares, whoſe Credit is not more regarded by the Court than 
the Demandant's, on ip op Fre 


4 54 " "ROY FY — a 4 1 4 8 4 4 4 1 1 


— 


„(J) Ot the Remedies which Joint-tenants and Te- *Page219 
nants in common have againſt each other. | 


Y the Common Law Joint-tenants and Tenants in common had no Oo. Lit. 172 
Remedy againſt each other, where one alone received the whole 2188. 8. 
Profits of the Eſtate, for he could not be charged as Bailiff or Receiver ,r.on. 228. 
to his Companion, unleſs he actually made him ſo ; but now by the So if two 
4% 5 Ann. cap. 16. it is provided, that they and their Executots and had a Ward 
Adminiſtrators may have an Account againſt the others as Bailiffs, for re- aeg 
ceiving more than their Proportion, and againſt their Executors and Ad- e Ter the 
| miniſtrators, | , Profits. 
hut if one Joint-tenant or Tenant in common had ejected or (a) with- F. N. B. 118. 
held the Poſſeſſion from his Companion, ſuch Joint-tenant cr Tenant in Co. Lit. 199. 
common ſo ejefted might have maintained an Ejectione firme againſt ſuch b. 
EieQor, Sc. Þ. = | {a }But tho? 
| | one Tenant, 
in common may diſſeiſe the other, yet it muſt be by actual Diſſeiſin, as turning him out, hindering 


him to enter, Qc. but a bare Perception of Profits is not enough. Salk. 392. pl. 4. 7 Mod. 39. 


Sec Id. Raym. 404, 737, 750, 83. 8 Mod. 109. Comyns 113. pl. 74. Ld. Raym. 716. Stra. 537. 


2 Stra. 960, 1180.—f Confeſſion of Leaſe, Entry, and Ouſter, is ſufficient on an Ejectment, in the 


| Caſcof a Tenant in common, without Proof of actual Ouſter. P. 6 Geo. 3. 3. Bur. 1895. 


Aſo one Joint-tenant or Tenant in common may offend againſt the Sta- Latch. 221. 
tutes againſt forcible Entries, either by forcibly ejecting, or forcibly hold- Palm. 419. 
ing out his Companions z for though the Entry of tuch a Tenant be 
lawful per mie et per ton, ſo that he cannot in any Caſe be puniſhed in an 
Attion of Treſpaſs at the Common Law z yet the Lawfulneſs of his Entry 
do way excuſes the Violence, or leſſens the Injury done to his Companion, 
and conſequently an Indictment of forcible Entry into a Moiety of a Ma- 
not, Cc. is good. | 

But though Joint-tenants and tenants in common being actually ejeRed Lit. ſ. 323+ 
had theſe Remedies at common Law, yet ſuch Remedies were only extend- | 
ed to Things real; and there was no Remedy where a Horſe, Hawk, Ge. 
vere ſeiſed by one Joint-tenant or Tenant in common, but by reſeiſing it 
gun when a proper Opportunity ſerved, 3 
Ib there be two Tenants in common of a Manor to which Waif and Co. Lit. aco. 
dry belong, a Stray doth happen, they are Tenants in common of the * 
lame 3 and if the one doth take the Stray, the other hath no Remedy by 
_ but to take him again z but if by Preſcription the one is to have the 
= Leaſt happening as a Stray, and the other the ſecond, there an Action 
th, if the one take that which pertains to the other. | 2 
ap if there be two Tenants in common of a Park or Dove-Houſe, and Co. Lit. 200. 
ray — them deſtroy all the Deer, or take all the old Doves, and deſtroy b. 

light; or if two have Land and Mere-Stones. in common, and one 
ne om away 3 * 1 wat Pin, - 1 hap. in 3 and 
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2. laſt. 403. 


JOINT-TENANTS axvp TENANTS m commoy, 


Co.Lit.20o. If two ſeveral Owners of Houſes have a River in common, and one 
b. of them corrupt it, the other ſhall have an Action on the Caſe. 
Co. Lit. 200. If one be willing to repair a Houſe or Mill which he holds in common 
b. or jointly with another, he may have a Writ de Domo reparanda apainſ 
him. | * 

Co. Lit. 20. If Land be given to two for Life, and to the Heirs of one of them, 
b and Tenant for Life do Waſte, he that hath the Fee cannot have an Ac. 
tion of Waſte on the Statute of Glocęſter, but he may have one on Weſim, 
2. cap. 22. which enacts that if there be two Tenants in common of x 
- Wood, Turbary, Piſcary, c. and one do Waſte, the other ſhall have; 
Page220 Writ of Waſte, and the Waſter ſhall have Election before “ Judgment 
either to have his Part in certain affigned to him by the Oath of twelre 
Men, (and then the Place waſted ſhall be aſſigned for Part thereof), orto 
grant that he will take no more for the future than his Companion ſhall ap- 
prove of; and this Act by Conſtruction has been held to extend to Joints 
tenants, but not to Parceners, becauſe they might have the Writ de Par. 

Pit. Tit. Fittone facienda at Common- Law. : f | bf 
Trover ang One Tenant in common cannot bring 'Trover againſt his Companion, 
Gonvet/ion. becauſe they are both equally intitled to the Poſſeſhon. 


oi N TURN R 


Co. Lit. 36. Jointure is a competent Livelihood of Freehold for the Wie, 

b. 2 A of Lands, c. to take Effect preſently in Poſſeſſion or Profi 

4: Co. 3. b. after the Death of the Huſband, for the Life of the Wife at leal, 
if ſhe herſelf be not the Cauſe of the Determination or Forfeiture 
thereof. þ | 


Under this Definition we ſhall conſider, wh 


(A) The Original and fiz\t Introduction of this ws 
pzoviſton. 221. : = 
(B) Ot its being a Bar of Power; and heren 
bk the 27 H. 8. c. 10. aud the Rules to be ob 
' ſerved in making a good Jointure, and fu} 4 
one as will be an effectual Bar of Dower. 22%, 


And herein, 


1. That the Eſtate muſt take Effect immediately altet 
the Death of the Huſband. 223. arts TH 
2. That it muſt be for Term of the Wite's Life 
reater Eſtate, 224. NV“ 
4. That it muſt be made to herſelf, and not to oth 
in Truſt for her. 224% 4 


. q ; - . a - 
* 


Fern 

4. That it muſt be in Satisfaction of her whole Dower. 

5. That it muſt be expreſſed to be in Satisfaction of 

her Dower ; and therein how far a collateral R.. 

compence ſhall be a Bar of Dower or Jointure. 

224. | EE 33 

6. That it muſt not be made during Coverture. 

(C) how kar her own or her Husband's Acts map | 
deteat her of this Proviſion. 228. | 

O) How faz a Jointreſs is intitled to the Aid and 

Aſſiſtance of a Court ak Equity. | 2299 

[) Df other Statutes relative to Dower, &c. 

230. „ 5 

Of Diſcontinuances by Women of their Huſbands 
Eſtates, vide Tit, Diſtontinuante. | 


EY 


ES 1 


>, this Proviſion. * 


T having been determined that at Common Law a Woman could not pz. Tit, 
] be endowed of an Uſe; and moſt Lands before the 27 H. 8. cap. 10. Dower and 
being put in Uſe, ſo that there was no Confidence to be had in the Dower Tit. Courtey 


cr a'ter the Marriage, to procure the Huſband to take the legal Eſtate 
from the Feoffees, and ſettle it co the Uſe of him and his Wife for Life, 
or in Tail, with what Remainders over he pleaſed z and this ſeems to 
have heen the Orgy of Jointures. „„ 


of no Service to the Huſband, or his Heirs, in barring her of her Dower von 's Caſe. 
before the 27 H. 8. cap. 10. for by the common Law a Woman could not be Cet 21, 
barred of her Dower hy any Aſſignment or Aſſutance to her, of other Lands b. 36. b. 
whereof ſhe was not dowable, (except in the caſe of Dower ad Oſtium Ec- Bro. Tit. 
cla ot ex aſſenſu Patris, which were allowed to be Dowers or Jointures of Dower 97: 
themſelves, and were a good Bar of any other Dower) were ſuch Aſſign- 2 Brown. 
ment or Aſſurance made by the Huſband before Marriage or after, or by 3 
the Heir after his Death z and though they were expreſsly ſaid to be in full 
Bar and Recompence of her Dower, yet might ſhe recover her Dower not- 
vithſtanding z for ſhe having a Right to be endowed of the third Part of 
| U! her Huſband's Lands, veſted and fixed in her immediately upon the 

Marriage and the Huſband's ſeiſin thereof; this Right, like all others, 
could not be transferred or extinguiſhed but by a Releaſe thereof; and if no 
ſuch Releaſe was made, it continued ſtill in Being, for want of the pro- 
per Means to deſtroy it; and if it ſtill exiſted, her Len open to re- 
over and reduce it into Poſſeſſion z and of this there can be no Doubt as 
© any Eftate or Purchaſe procured: by the Huſband to be made to his Wife 
8 Marriage, in Lieu and Satisfaction of Dower, for ſhe is not at this 

bound in ſuch Caſe. z and if it were made before Marriage, it was at 
r Law no Bar, for two Reaſons; 1. Becauſe at the Time of mak- 
"3 thereof ſhe had no Title to Dower, and therefore an Eſtate made to 
Ie could be no Bar to a Right which accrued to her after, 2. Be- 

Ve \mmediately upon the Marriage the Right firſt veſted in ber, and 

or, Ill, | U . could 


f 


(A) Df | tbe Original and kizit Introdutt ion of *Pogezz 3 


a the Common Law z this obliged the Wife, or her Friends, either before Y Englande 


hut though this Method was an effectual Security to the Wife, yet was it 4 Co. 1. Jr. 


Co. Lit. 34. 
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(a) 4 Co. 8. but (a) if it were by Indenture or Fine, then it thould ſeem an Eſtoppel to 
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rege 222 . (B) Df its becoming a Bar f of Dowez; 
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not a Bar to 


Freement 2 5 
Huſband is | 


Co. Lit. 36. TIE Maxims of the Common Law, that no Right could be bared 
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) A ein ee) Lands, Tenements, or Hereditaments, that at any Time were 
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| 4 Mod. F. « mon Law ol this Realm; this Act or any Law or Proviſion made to 


could not be extinguiſhed or barred but. by a Releaſe thereof « foif "WW 
Aſſignment or Aſſurance were by the Heir in Pais, this was no Bar neither; 


her co Demand any other Dower, becauſe her Title to Dower was then 
- compleat and certain; and ſhe has by this Acceptance concluded herfelf to 
emand any Thing more. ET: OS Tn 


"YR a... 
— 


and 
herein of the 27 H. 8. cap. 10. and the Rules 


Abe to be oblerved in making a good Jointure, and 
Grins a- fuch a one as will be an effectual Bar of 


r - 


} Jointure is 


Ing or if the F W : | 
an infant. Bern. v. Bern. M. 8 Geo, 3. Caſes in FB. R. Temp, Ld. Hardwicke: | 


— 


before it acerued; that a Right or Title to a Freehold could not be 
barred by Acceptance of a collateral SatisfaRion q and the Reaſons aforeſaid 
allowing the Wife to claim her Dower, and alſo the Benefit of ſuch Settle- 
ment as was made on her, which being contrary to Juſtice, 
By the 27 H. x. cap. 10. par. 6. it is enafted, *© That where diren 
& Perſons have purehaſed, or have Eſtates made and conveyed of and in 
« divers Lands, Tenements, and Hereditaments, unto them and their 
. <6 Wives, and to the Heirs of the Huſband, or to the Huſband and the 
« Wife, and to the Heirs of their two Bodies begotten, or to the Heirs of 
one of their Bodies begotten, or to the Huſband and to the Wiſe for 
> © Term of their Lives, or for Term of the Life of the faid Wife; or 
. whereany ſuck Eſtate or Purchaſe of any Lands, Tenements, or Heredi- 
„ taments, hath been or hereafter ſhall be made to any Huſband and to his 
e Wife in Manner and Form above expreſſed, or to any other Perfon or 
t Perſans, and to their Heirs and Aſſigns, to the Uſe and Behoof of the 
2 ſe of the Wife, as is before re- 
. | $5 kearled, for the Jointure of the Wife, that then in every ſuch Caſe 
eee Woman married having, ſuch Jointure made, or hereafter to be 
wall not claim nor have Title to have any dower of the Reſdue 


b. 4 Co. 1. 


* * 


ture made dc her Mid Huſband's, by whom ſhe had any ſuch ſointure, nor ſhall de. 
Tanken n“, dd nor claim her Dower of and againſt them Xt have the Lands and 
Barof Dow e Inheritatices of her ſaid Huſband 3 but if ſhe have no ſuch Jointure, then 
er within © ſhe ſhall be admitted and enabled to purſue, have and demand bet 
this Statute, 64 Dower by Writ of Dower, after, the due Courſe and Order of the con- 


« the contrary thereof notwithſtanding. =. + 
Pear. 7, Provided; © Thatif any ſuch Woman be lawfully expulſed o 
+ evicted from her (aid Jointure, or from any Part thereof, without 3" 
e Fraud or Covin, by lawful. Entry, Action, or by Diſcontinance of 

' © Huſband, then every ſuch Woman ſhall be endowed of as much. of the 
s Refidge of her huſband's Tenements or Hereditaments whereof {be vi 


belt dowable, as the ſame Lands and Tenements ſo evicted and ei- 
et pulſed ſhall amount or extend unto, | 1 

Fur. 9, Provided alſo, That if any Wife have, or hereafcer (hall bane 

an) Manors, Lands, Tenements, or Hereditaments unto * 


* 


5 - 
1 ; ” 


Fol run 


4 aſſured after Marriage for Term of. her Life or otherwiſe, in Jointure, 
« except the ſame Affurance be to her made by Act of Parliament, and 
« the ſaid Wife after that Fortune to” overlive the ſame her Huſband in 
« whoſe Time the ſaid Jointure was made or aſſured unto her, that then the 
« fame Wife ſo overliving ſball and may be at her Liberty after the Death 
444 of her faid Huſband to refuſe to have and take the Lands and Tenements 
« {9 to her given, appointed or aſſured during the Coverture, for Term of 
« her Life or otherwiſe, in Jointure, except the ſame Aſſurance be to her 
made by Actof Parliament as is aforeſaid, and thereupon to have, aſk, de- 
« mand and take her Dower by Writ of Dower or otherwiſe, according to 
«the Common Law, of and in all ſuch Lands, Tenements, and Heredita- '_ _— 
ments, as her Huſband was and ſtood ſei ſed of any Eſtate of Inheritance *P age223 
any Time during the Coverture z any Thing, Se. . "8 


To make a good Jointure within this ſtatute, the ſix following Things 
are to be regarded, „3 N 


— 


1. That the Eftate muſt take effect immediately from the Death of... * 
2 : the Huſband, | 
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ed Therefore if an Eſtate he made to the Huſband. for life, the Remainder 13 . 
de to N. . for Life, Remainder to the Wife for her ſointure, this is no good . 
aid Jointure, for it is not within the Words or Intent of the Statute ; for the 
les dtatute deſigned nothing as a ſatisfaction for Dower, but that which came 
in the fame Place, and is of the ſame Uſe to the Wife, and tho' N. S. 
vers. dies during the Life of the Huſband, yet this is not good; for every In- 
din tereſt not equivalent to Dower, being not within the Statute, is a void Limi- 
heir tation to deprive the Wife of her Dower. _ 
the do il an Eſtate be made to the Uſe of 4, for Life, the Remainder tothe 4 G0. 2. 
rs of Wife for Life, this is not good, tho? A. dies, living the Huſband, _ 7 55 
e for So if an Eſtate be made to the Huſband for Life, the Remainder to F. S. Winck 33. t 5 
z Of for Years, the Remainder to the Wife for her Jointure, this is not good, | if 
redi- tho the Years are expired in the-Life-time of the Huſband, . 
to his But if an Eſtate be made to the Huſband for Life, the remainder to 4 Co. 3. 255 
on ot J. S. for the Life of the Huſband, to ſupport contingent Remainders, Re- PR. Wer 
of the wander to the Wife for Life, this is a good Jointure, chough not within the 9 
ore te- expreſs Words of the Statute, for it is within the TIE and Deſign of it, | 1 
\ Cafe If a Man makes a Feoffment to the Uſe of himſelf for Life, Remainder Winch 33s I 
to be to the Son and his Wife, and the Heirs of the Body of the ſon, this is no 
HA vod Jointure, tho? the Wife hath an immediate Freehold z for to be : 
ie were within the Caſes of the Statuts whereby Dower is barred, the Wife muſt 5 
zall de- tare (a) a ſole Property after the Death of her Huſbanxd. (ea) Thata 
rey then A8 bythe firt Limitation muſt take effect for Life in Poſſeſſion or Profi preſently after the Death 
m—_ | a the Huſband, laid down in Co. Lit. 36. b. 4 Co. a, Cro. Jac. 489 Hor. 6. Winch 33 
made to A Feoffment in Fee to the Uſe of the Feoffee for Life, the Remainder Sid. 3, A. per 
to the Uſe of his ſecond Son for Life, Remainder to the Uſe of ſuch Wife i. 
pulſed of an the don ſhall take, remainder to the Heirs of the Son; the Father dies, | 
hou of d. on marries, and dies; the Wife is not by this Settlement barred of het 
ce of N ** for this at the time of the Creation was no certain Proviſion for 
ch of ile's Life, for the Son might have married and died in the Life of 
f (he wi tie Father, | A | +. 
4 and ei- A Jointure limited to take effect immediately on the Death of the Huſs Co.Lit.r33- 
3 wry oe 3 wall on a Lats or a nia 17 * 2 therefore * e 
| o Religion, is baniſhed, or abju l . 
e fe her lune. our is baulſhed, or abjurcs the Kain, the Viſa e 


: g 5 E 400. 
D 2 2. That 4 Vern. 104. 


* 


2. That it muſt be for Term of the Wife's Life or greater fat, . 


0 6, mer Therefore if an Eſtate be made to the Wife for the Life, e 
: many others, this is no good Jointure z for if ſhe ſurvives ſuch Lives, as 


fe may, then it would be no competent Proviſion during her Life, as every 
= Jointure within the Statute ought to be. | „„ 
Co. Lit. 36. So if a Term for 100 Years be limited to the Wife, if ſbe ſo long live, 
3 or abſolutely, this is no good Jointure z for the Statute provides, that when 
» Page 224 à the Wife hath an Eſtate for Life by Settlement, ſhe ſhall be barred of her 
| Dower at Common Law; if ſhe hath any greater Eftate, ſhe hath an Eſtate 
for her own Life included in it; but if ſhe hath any leſs Eſtate, it is out 
t | 
4 Co. 3. a. Tf an Eftate be limited to the Wife upon Condition, her Acceptance of 
- ſuch a conditional Jointure makes it good; for this Eftate ſupports the Wife 
| well enough, and it is in her Power to continue it during her Life; there. 
(a) so ſays fore an Eſtate limited to the Wife (a) durante Viduitate is a good ſointure; 
mj Ld. Calef for it cannot determine but by her Act. | LT 
if limited to | | | 55 
her upon Condition that ſhe ſhall perform the Will of her Haſband, c. this is a good Jointure 
within the Words and Intention of the Act, for that her Eſtate cannot determine without her 
Default. 4 Co. 2. b. 3. a. But for this vide Moor 31. pl. 103. Leon. 311. N. Bendl. pl. 247, 


35 That it muſt be made to . and not 99 others, 1 Truſt for 


* 7 \ 


7 "ip Lit. 36. This Rule my Lord Cole ſays, is ſo neceſſary to be obſerved, that though 
the Wife ſhould aſſent to a Jointure made in Truſt for her, yet it would 
not be good ; for the Statute only bars the Dower when by it the Poſſeſſion 


(which was formerly a Ufe) is executed in her. 1 
But as the Intention of the Statute was to ſecure the Wife a competent 
Proviſion, and alſo to exclude her from claiming Dower, and likewiſe bei 
Settlement, it ſeems that'a Proviſion or Settlement on the Wife, though by 
way of Truſt, if in other ReſpeQs it anſwers the Intention of the Statute, 
will be inforced in a Court of Equity f. 5 
+ A Con- | a „ ü 
veyance 55 | „ 6 
muſt be to the Wife herſelf, and not to Truſtees, in order to make the Proviſion a Jointure i 


* 


point of Law. Hervey v. Hervey, M. 1739. 1 Atkyns, 561. 


4. That it moſt be in Satisfaction of her whole Dower. 


Co. Lit. 36. The Reaſon hereof is, that if it be in Satisfaction of part only, it 
ve uncertain for what Part it is in SatisfaQion of her Dower, and therefore roi 


in the whole, | | 
4 Co. 5. If an Eſtate be made to the Wife in Satisfaction of Part of her Dow?! 


before Marriage, and after Marriage other Lands are conveyed, wherein 
is ſaid, to be in full Satisfaction of all her Dower, if ſhe waves the Lan 
conveyed to her after Marriage, ſhe ſhall have Dower of all the d 
her huſband, notwithſtanding the Settlement is in Satisfaction of Far. 


| 5. Tit 


7 


Jo N r Uu 1. 


| That it muſt be expreſſed to be in Satisfaction of her Dower z and 
therein how far a collateral Recompence ſhall be a Bar of Dower or 
; Jointure. . ER | , 5 | 


My Lord Coke ſays, that it muſt be expreſſed or averred to be in Satif- Co. Lit. 36» 
faction of her Dower z but quære ; for this does not ſeem requiſite, either b. | 
within the Words or intention of the Statute. ED. ; 

Therefore where an Aſſurance, was made to a Woman to the Intent it 258 
ſhould be for her Jointure, but it was nat ſo expreſſed in the Deed, the n 3 ; 
Opinion of the Court was, that it might be averred that it was for a Joins faid, chat je 
ture, and that ſuch averment was not traverſable, | oP had been ſo 

Tl | . ö . _ hkewiſe 
ruled between the Queen and Dame Baume, 


But a Deviſe of an Eſtate to a Wife for Life cannot be averrcd to be in Co. Lit. 36. 
Satisfaction of Dower or Jointure, unleſs it be expreſſed to be ſo in the 4 Co. 4. 
Will; for there can be no Averment contrary to the Will, and conſe- 

* quently there can be no averment contrary to the Conſideration implied Page 22g 
in every Deviſe, which is the Kindneſs of the Teſtator, 5 | 
So where one deviſed Lands to his Wife during her Widowhood, and Moor, pl, 
died, and ſhe married again and brought Dower, and this Deviſe being 393+ 
pleaded in Bar, it was held no Bar: 1/#, Becauſe a Will imports a Con- 

Or fideration in itſelf, and cannot be averred to be in Bar of Dower, unleſs it 

be ſo expreſſed, - 2dly, Dower cannot be of leſs Eſtate than for Life of the » 

Wife, And a third reaſon may be, that her Right to Dower cannot be 

| barred by a collateral Recompence, ſince ſuch collateral recompence is 


* 
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gh no proper Conveyance of ſuch Right. : 55 5 
uld A Man deviſed his Lands to his Wife till his Daughter M. ſhould ar- Cro. Elis. 
ion rive to the Age of nineteen Years, and after to M. in Tail, Remainder over 128. SS 
in Fee; and deviſes further, that M. ſhould pay after her Age of nineteen p ww = 
tent Years to his Wife 121, per Annum in recompe nee of her Dower, and if ſhe * e 1 
” failed in Payment, that then his Wife ſhould have the Land for her Life "IR 
J 


the Wife before her Daughter came to nineteen brought her Writ of Dow+ , 
et, and _recoyered a third Part; and after the Daughter came to nineteen, 9 
and for Non- payment of the 120. the Mother entered; and the Queſtion 
was, if her Entry were lawful z and argued that it was, and that by 
5 bringing of her Writ of Dower ſhe had not waved the Benefit to have the 
Lands by the Deviſe, becauſe then ſhe had no Title to it, but her Title ac 

crued after, for Non- payment of the 12/, But it was adjudged, that ſhe, 

having recovered a third Part in Dower, ſhould not have the Rent by the 

Will; for it is againſt the Intention of the Will that ſhe ſhould have bothy 


utes 


and the Acceptance of one is a Wayer of the other, . 
One ſeiſed in Fee of Lands held in Socage, and of other Lands in 


it s Tal held in Capite, deviſes by Will in Writing the third Part of all big 88 5 

re void Lands to his Wife in Recompence of her Dower, and dies; ſhe enters into 
| the third Part of the Fee-ſimple Lands without bri nging her Writ of Dower, 

Dowe! and therefore ſhe was barred to have any more by 27 H. 8 cap. 10. of Join- 

eren! e es; which ſhews that ſhe took this by the Deviſe, as a Jointure within 

: Lot that Statute, and that taking by the Deviſe ſhe could have no more than the 

ands Deviſor had Power to diſpoſe of, which was only his Fee · ſimple Lands z 

Patt: nd ſhe by entering into a third Part thereof ſhews her intention to have it 


% 4 ſointute, (for otherwiſe ſhe could not enter till Aſſigament by the Heir 
or Sheriff z but in this Caſe ſhe being barred only by Reaſon of the Statute, 

oY Book ſays, it appears that, before that Statute, ſhe would not have 

den barred of her Dower by ſuch PMA... EE 8 
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2 Vent. 34. A Man marries an Orphan of London, who had a great Portion in the 
and t Chan. Chamber of London, the Huſband dies before taking of it out, but makes his 
Caſes 181. Will, and deviſes this Money to his Wife, provided that ſhe ſhould not 
DOES claim her Dower z and yet after his Death ſhe brought her Writ of Dower, 
5 and thereupon a Bill was brought in Chancery to have her releaſe her Dow. 
er, or renounce the Deviſe, and for an Injunction in the mean Time, but 
. could not prevail, the Money-belonging to her in her own Right by the Cul. 
tom, for want of the Huſband's altering the Property thereof; and though 
he had, yet it was admitted it would have been no Bar of Dower, being 
totally collateral thereto; though it ſhould ſeem ſhe would in ſuch Caſe + 
have forfeited the Money by ſuing for Dower. „ F 
2 Chan. Ca. On this Diſtinction it hath been often ruled in Chancery, that if Lands, 
24. Money, Goods, Sc. are deviſed to a Woman, without ſaying in Lieu or 
3 Satisfaction of Dower, Ge. yet the Wife ſhall have 22 becauſe a Deviſe 
Chan. x33. is faid to be conſidered as a Bounty, and implies a Conſideration in itlelf, 
Le) Butif 4 but if it be in Lieu or Recompence of Dower, there the Wife cannot 
Ws have both, but may (a). wave which ſhe pleaſes. | 
Land in D. | 5 3 | | 
with 2 Portion for a Daughter by afirſt Venter, and then marries, and ſettles Part of thoſe Lands 2. 
2 jointure on aſecond Wife, who has no Notice of the Charge, and A. believing that the Portion 
_ would take Elace of the Jointure, by Will gives other Lands to the Wife in lieu thereof, and the 
Wife Combination with the Heir refuſes to accept of the Deviſe; the Daughter ſhall hold the 
other Lands which deſcended to the Heir till ſatisfied her Portion. Vern. 219. Reeve and Reeve. 


Vage 226 FJ. S. deviſed Legacies to his Wife out of his perſonal Eſtate, and de. 
2 Vern.365. viſed to her Part of his real Eſtate during her Widowhood, and deviſed 
d the Reſidue of his Eſtate to Truſtees, for twenty-one Years, for Payment 
ens, ol Debtsand Legacies, and the Remainder of the whole Eſtate he deviſed 
he, Eq. tothe Plaintiff, (who was his Godſon, and of his Name, but a remote 
218-9 Relation,) for Life, and to his firſt and other Sons in Tail; and my Lord 
. 8.C. vide Chancellor Somers decreed, that though it was not declared in the Will 
© "Vern. 463. to be in Lieu and Satisfaction of Dower, yet as ic may be plainly col- 
lecded to be ſo intended, (he having made a Diſpoſition of his whole Ef- 
kette, ) and as a collateral Satisfaction, may be a good Bar to Dower in 
Equity, though not at Law, that ſhe muſt either take her Dower and ware 
the Deviſe, or accept the Deviſe and wave the Dower z but this decree 
was reverſed by Wrigbi Lord Keeper, and the Degree of Reverſal affirmed 
in Parliament. 5 © . | 
Mich. 6. FJ. S. ſeiſed of Copyhold Lands belonging to the Manor of Whiicoures, 
Geo. 2. in which Manor there is the following Cuſtoin, vis. that the firſt Wife of 
540 8 Ver, every tenant ſhould have her Free Bench in all the Lands whereot her 
S'* Huſband was ever ſriſed during the Covercure ; the ſecond Wife a Motety, 
and the third a third Part fo long as ſhe kept her Huſband above Ground; 
FJ. S. in Conſideration of a Marriage and Martiage Portion covenant 
with Truſtees, that within two Months after Ks ra e he would 
| lettle all his Lands to the following Uſes, wiz. as to Part of the Lands 
tao the Uſes of himſelf and his Wife for their Lives, Remainder to the 
\ firſt Son, &c. in Tail Male; and as to the other Moicty to the Uſe d 
himſelf for Life, Remaindet to his firſt Son, Ef, with a. Provilo that the 
Lands ſo ſettled on the Wife ſhould be in lieu of her cuſtomary Eſtate j 
and one of the Points in this Caſe was, whether this Jointure not 91"; 
made expteſsly in lieu of her Dower, but only ſaid ſo in the Proviſo, andte 
being an Infant at the Time of making the Articles, and not a Part) ® 
thear, ſhe ſhould be excluded from claiming her Free Bench; and it 
was held, that ſhe ſhould be obliged to abide by her Jointure, and 
Caſe of Vizer and Longdon was cited, where a Sum of Money wi ſets 
tled upon a Woman before Marriage for her Proviſion and Maintenance! 
and the Maſter of the Rolls was of Opinion ſbe ſhould bave both that t 
her Dower ; but the Chancellor reverſed the Decree, and confined ber e 
ZVV 2 


— 8 


Cu»! 8 
$ his | 6.” That it muſt not be made during the Coverture, © 
| not „„ | ED 1 | 
Wer, 3 : | wi ok 
Dow. This the very Words of the Act of Parliament require $ and therefore ir Co. Lie. 
but a Jointure be made to a Woman durin Coverture in Satire, of Dower, # Co. 3- 
Cul. the may wave it after her Huſband's Death 3 but if the enters and agrees ; 
ough thereto, the is concluded ; for though a Woman js not bound by any Act 
being when ſhe is not at her own Diſpoſal, yet if ſhe {4) agrees to i when ſhe 
Caſe is at Liberty, it is her own AQ, and the cannot avoid it. N n 2 
TT | WT BO ot ft oo p — 
ands, ment or Refuſal 3 Co, 26. a. 3-Leon 272. And. 352. p * ande 7 
ieu or LT, Od, TO Se WR; 1 Gault 4. 84, 5. 
Devi's If a Jointure be made to the Wife before Coverture and the Hu . 
itlelf, and Wife alien by F ine, the Wife ſhall not afterwards 10 8 
cannot 
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nds ay 
Portion 


nds; for the Acce ance of a Jointure du. 

an 0 ng the Coverture js no Bar of her Dower Ko: ſhe 1 of it 75 

oy Fine cannot be conſtrued an Acceptance of Property in them, * fince Page 225 
| 3 ” __ of another Conſttuction, vs. to har her of her Dower in f 
1d de» "The Huſband alter Marriage ſettled I. 15 ' and; 

a The - ſettſed Lands to the Uſe of himſelf | 

" Wife in 76 Tail, for her Joints! and during the Coverture Parr of 5 1 Le 
wy f nds were evicted, and'the Huſband died, and the Wi 9 (5) : 
de the Reſidue f 


Lord o Chief ſuſtices, it w | 


n recome 
EE 7s nce 
We . A 
. | | Tail, or for Life only, guære, to vide 4 Co. 3, b. 
* A Seignory was granted to the H uſband and Wife, at ir Hei Lang 
= | ife, and their Heirs 
50 Tenant attorns, the Huſband dies, and the Scignory urvives to the Wits 00. 27. 
ol nd ſhe brought her Writ of Dower, in har of , ieh the Heir pleads Ac. | 
pace ef Homage from the Tenant; and this was held a good Bar 
= for though ſhe might have di ſagreed to ſuch Eſtate made durin the Co- 
0 deute, yet by the Acceptance of Homage ſhe hath conclude herſelf 
12 and this Cale differs from the 2 enment by the Heir in Pais and her 
i; Acceptance ; becauſe if he S cher 2 wrong Eſtate, ang ſhe accepts 
ol Mereof, thisis no Bar of her rightful Eftace ; but here ſhe having two . 
5. wy On as 1 Purchaſer - 8 the Whole, or as a Wife to ha ve the ; 
watt, her Acceptance of the one is a Waver of uſe 
” cannot have both out of the ſame Land ” a. 9 a 


nd, who dies, the Wife if: 
"ture, and then it will 


= 0 creating the 


FOE 


die fe entered into (s B 
and upon a Reference out of the Court of / W * 
23 reſolved, that ſhe ſhould have 


ads are given to the Huſhand and Wife, and 


; Eſtate to the H . 
Un, and ſo ſhe (ball have her Dow ene and his 


or her Joint ; 
mainder to F, F. in Fee, and the Igute during the 


Fa 8 
* ig be made to the Wife 
” S, ſhall have the Remainder 


der z for here was 2 particular Eftat 
Remainder, ſo that it ha 1 e 


u being the Reſidue of a particular 


* 


1 


5 but if the Jointu 
uiſhed it by Fj 


and, Remainder to the 
2not in this Caſe difagree, 
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* mes 2 
Wife Waves this Jointure 8 * 
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fince the particular Eſtate was defeaſible hy an Act that could not hurt the 
Remainder, the Remainder upon ſuch DeſtruRton of the particular Eſtate 
comes in Being. | : 7 he | 
A Man covenants to ſtand ſeiſed to the Uſe of himſelf in Tail, the Re. 
mainder to his Wife for Life, the Remainder to B. in Tail, and then he 
makes a Feoffment in Fee to the Uſe of himſelf and his Wife for their Lives, 
as a Jointure, the Remainder to C. and dies without Iſſue; the Wife is re. 
mitted; for where a later and defeafible, and à former and indefeafible 
Title concur in the ſame Perſon, there muſt be a Remitter. 

But in this Caſe the Wife hath two Titles, both waveable by her; the 
Grit indefeaſible by any third Perſon, the latter defeaſible by a third 
Perſon 3 for upon her claiming by the ſecond Title ſhe wares the firſt, and 
conſequently the Remainder in B. commences, and he ſhall have his AQion, 
and therefore ſhe muſt be in of her former Title, to fave the Contention 

5 and Trouble of the Action. . 1 6 
Do. Lit. 337. But if an Eſtate be made to the Huſband in Tail, the Remainder to the 
Dyer 381. Wife for Life, the Remainder to the right Heirs of the Huſband, the Huſ- 
band afterwards makes a Feoffment in Fee to the Uſe of the Huſband and 
Wife for their Lives, the Remainder to the right Heirs of the Huſband ; 
the Huſband dies without Iiſue; the Wife may claim by which ſhe pleaſ- 
es, and is not remitted nolens welens, becauſe here are not two Titles 
the one indefeaſible, and the other defeaſible by a third Perſon, but both 
equally firm; for the right Heir of the Huſbard upon the * Waver of 
Page 228 the firſt Eſtate by the Wife can claim nothing in the Land contrary to 
the Feoffment of his Anceſtor z and therefore that Eſtate which the 
Wife claims is indefeaſible, and no Stranger is prejudiced by being put to 
= his Action. 8 6 hg 5 
2 Rol. Abr. But if ſhe makes no Election, ſhe ſhall be ſuppoſed to be in of her 
43% elder Eſtate, becauſe every one is preſumed to chuſe what is moſt for his 
3 Benefit. „ | VR 
Cro. Jae. If the Wife has an old Right before the Coverture, and afterwards takes 
490. a Jointure of the ſame Land, ſhe ſhall be remitted. f 
Hob. 2. An Eſlate ſettled to the Huſband for Life, Remainder to the Wife fora 
„ Jointure, except ſuch of the Lands as the Huſband ſhould deviſe, this Er- 
_ Ception is repugnant to the Grant, becauſe the Settlement might be avoided 
by the Huſband deviſing the Whole, 
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(©) How far her own or 


- 


— 


er Husband's Ats 
map defeat her of this Pzoviſion. 


Co. Lit. 26. IX has been already obſerved that if a Man make a Jointure on bi 
Dyer 353. Wife either before or after Marriage, and they both join in as) 
(a) SoaRe- Fine, that ſhe is ſo far bound thereby, that if the Jointure was made befne 
covery as Marriage ſhe is barred to cliim Dower in any other Lands of the Hu. 
well a band's 3 but if the Jointure was made during Coverture, ſhe may clan 


| nv 1 Dower in the other Lands. 


vert is ſuffi· N i i 3 
cient to bar her, becauſe the Precipe in the Recovery anſwers the Writ of Covenant in the Fine 
to bring her into Court, where the Examination of the Judges deſtroys the Preſumption of Lan, 
that this is done by the Coercion of the Huſband, for then it is to be preſumed they would batt 
refuſed her, 10. Co. 43. 2 Rol. Abr. 395. 3 | 


| 2 laſt. 613, But if a Wife joins with her Huſband in bargain and Sale of th 
Hob. 225. Lands by Deed indented and inrol led, yet it ſhall not bind her 3 fot wo 


Ul 


9 
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cannot be examined by any Court without Writ, and there is no Writ al- 
lowed in this Caſe. 3 Ro? OY ps 5 
But if a Feme Covert joins with her Huſband in levying a Fine to 2 Chan. Ca, 
"iſe a Sum of Money by way of Mortgage, this ſhall bind her ; yet in 162. | 
his Caſe ſhe doth not abſolutely depart with her Eſtate for Life but there 
reſults a Truſt to the Wife to (a) redeem, and to reinſtate herſelf in her : 
Jointure. | Ti. | * | 


| of the perſonal Eſtate of the Huſband. Vern. 41, 213. 2 Vern. 436.—80 if a Jointure made 


repaid with Intereſt, Chan. Ca. 271. 2 Vent. 343. 8. P. decreed. - 


If Tenant in Tail of a Truſt makes a Mortgage, or acknowledges a Chan. Ca. 
vdgment or Statute, and then levies a Fine, and ſettles a Jointure, the KING TIO 
Jointreſs ſhall hold it ſubject to the — or Judgment, in the fame _- 
Manner as if the Mortgagor or Conuſor had been Tenant in Tail of the 
legal Eftate, and after the Mortgage or Judgment, had levied a Fine, and 
made a Jointure, becauſe the ſubſequent Declaration of the Uſe of the 
Fine is merely the Act of the Tenant in Tail, and he cannot by any AC 

of his own make a ſubſequent Conveyance take place of a precedent, and 


. " the rather, becauſe the Feme claims under that Fee which "Tenant in Tail 
$2 pot by the Recovery or Fine, and that Fee was ſubject to all the Charges 
= be had laid upon it. e . 
y, to 3 RD 


*(D) How far a Jointreſs is intitled to the Aid page 220 
. wx "Lage 229 
and Aſſiſtance of a Court of Equitp. 
þ a Man before Marriage articles to ſettle a Jointure on his intended 2 vent. 343. | 
Wife, and the Marriage is conſummated, and the Huſband dies before 
any Settlement made, an Execution of the Articles will be decreed in 


e fora (a) Equity, f a 

is Ex- | 3 | | (a) That a 

voided Pate: 5 ; | Jointreſs in 
quity is conſidered as a Purchaſer for valuable Conſideration, who may ſet aſide a prior voluntary 


Conveyance as fraudulent againſt her. Chan. Ca. 100.-But where by a Marriage Agreement the 

Son's intended Wife was to have more than would have been left for the Father, (though indebted) 

— his Wife and two Daughters unpreferred, the Court of Chancery would not decree it principally, 
dy reaſon of the Extremity of it, but left the Party to her Remedy by Law. 3 Chan. Ca. 17. 


do where 4. gave a voluntary Bond after Marriage to make a Jointure Vern, 427. 

tohis Wife, and he made a Jointure accordingly, and then the Wife deli- Beard and 

ered up the Bond, and the Jointure being evicted, the Court held that it Nba. 

ſhould be made good out of the perſonal Eſtate, eſpecially as there were 

Ht no Creditors affected by it z for the Delivery of the Bond by a Feme Co- 

in 2e dert could no way bind her. | 1 85 

if a Jointreſs brings her Bill to have an Account cf the real and per- Abr. Equ. 

"#s Eflate of her late Huſband, and to have Satisfaction thereout, for a *%* 
A of Value of her Jointure Lands, which he had covenanted to be and 


bo (5) continue of ſuch Value, and the Defendant inſiſts that this is a Co- (5) Ifa Man 


Fenant which (c) ſounds only i inabl 
Fine | as only in Damages, and properly determinable at covenantst 
Lat a, though it be admitted that a Court of Equity” cannot regularly aſſeſs ſettle 1 . 


Damages, yet in this C in C - 
$ Caſe a Maſterin Chancery may properly inquire into ofſuchaVa» 
| | | FO | may properiy 90 9 1 90 0 
F | | | ture, andthis 
b be cn omitted in the Settlement, yet it ſubſiſts in Equity ; but the Value of the Land is not 
3 according to the preſent Value, but as they were at the Time of the Jointure 
he eg. Covenant be ſo. Vern. 217. Speale ver. Speak. (e) An Action op the Caſe 
* for not making a Jointure, 3 Rol. Rep. 4898. x 7 


# 


of Lands which are in Mortgage, the Wife may redeem, and her Executor ſhall hold over till : 
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1 5 ON 
tte value of the Defect of the Lands, and report it to the Court. which Y 
5 may decree ſuch Defect to be made good, or ſend it to be tried at Lay 
Apon a Quantum Damnificat', AN „„ | 
Abr. Eq. If there be a Jointreſs, and a Covenant that her Jointure ſhall be of ſuch 
221. 2. A yearly Value, and it falls ſhort, though her Eſtate be not without Im. 
Carew and peachment of Waſte, yet ſhe may commit Waſte ſo far as to make up the 


* ona Defect of the Jointure, and Equity will not (4) prohibit. 
Motion to 5 | „ . ö 

ſtay a Jointreſs Tenant in Tail afcer Poſſibility, c. the Court held, that ſhe being a Jointreg 
within the 11 H. 7. c. 20. ought to be reſtrained, being Part of the Inheritance whic by the 
Statute ſhe is reſtrained from aliening, and therefore granted an Injunction againſt wilfyl 
Waſte. Abr. Eq. 221. Cock and Wiadford. „) Pe ng 


— 


Abr. Eq. F. S. made a Settlement on his eldeſt Son for Life, with Remainder to 
N = his firſt and other ſons in Tail, Remainder over, with Power to his Son to 
Wh we * 2875 any of the Lands not exceeding lool. fer Annum to any Wife he 
and Fotber- ſniquld afterwards marry, for a Jointure, 95 father being under an Ap- 
gill. ptehenſion that he was then married to a Woman which the father diſk 
ed, and had no Intention his Son ſhould provide for ;z) the Father died, 
and the Son married that very Woman, (though there was ſtrong pre- 
ſumptive Proof that he was married to her before, ] and after Marriage ap- 
pointed certain Lands to Truſtees in Truſt for her, for a Jointure, and co 
venants that if they were not of 1007. per Annum Value, that upon Re- 
queſt made to him any Time during his life, he would make them up ſo 
much out of other Lands in his Power. He lived ſeveral Years, and no 
Complaint was mage that the Lands were not of that Vaſue, nor Requeſt ta 
make it up, and died; upon Iſſue on a Bill brought by the Widow to hare 
the Jointure made up 1004. my Lord Keeper ſaid, that a Proviſion for the 
Wife or Children was not to be conſidered, as a voluntary Covenant, and 
therefore decreed the Deficiency to be made yp, notwithſtanding the Cir- 
cumſtances of the Caſe, and her Neglect in not requeſting it during Co- 
verture ; for the Laches of a Feme Covert cannot be imputed to her, 
If a Bill is brought by an Heir at Law, or any other perſon againſt a 
poi 8005 2 whereby tlie Party would avoid the Jointure, under Pretence that 
SPrthouzh his Anceſtor was only Tenant for Life, Sc., and he ſeeks for a Diſcovery 
the Jointure of Deeds and writings, whereby, he would avoid the Title of the Joint, 
was-made he ſhall ne ver have ſuch a Diſcovery, unleſs he by his Bill ſubmits to con- 
after Mar- firm her Title and then he ſhall, „ 5 
dige: So if a Jointreſs prays a Diſcovery againſt an Heir at Law of Deeds and 
Writings, if the Heir ſubmits by Anſwer to confirm the Jointreſs's Tide, 
ſhe ſhall have op ſuch Diſcoyery. © CO 
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G Df other Statutes relative to Dower, be 


| Woman ſhall be endowed without delay, MH. C. 9 H. 3. cap: 7 
A Women ſhall recover Damages for their Dower or Quarantine de- 
forced, where their Huſbands die ſeiſed. 20 H. 3. cap. 1. Dae 

given in Plea of Dower. Dies commune in date. 51 fl. 3. at, 3. Tout 
Pays ſhall be given in the Year, at leaſt. &. Marleb. 52 Hl. 3. cap. 1% 
he Tenant pleading that the Demandant hath received her Dower, 

muſt ſhew that ſhe hath received part of himſelf in the ſame Ville, K, 

Weftm. 1. 3 Ed. 1. cap. 49. If Tenant in Dower alien, the Heir al 

have a Writ of Entry en caſu proviſo. St. Glouc, 6 Ed. 1. . 77 
Dower ſhall be recovered notwithſtanding a feigned Recovery 175 
Huſband by Default. St, Neft. 2. 13 Ed, 1, cap, 4. — 4 Wike clop't 


RE ke 
5 * 


e her Adulterer ſhall loſe her Dower. St. Weſtm. 3. 13 Ed. 1. | 
vidhh in Dower alien, he in Reverſion may . I . 5 
67. 20. The Wife ſhall loſe her Dower, where the Huſband is at.. 
tainted of Treaſon F. 5 © 6, Ed. 6. cap. 11. ed. 13. But a Wife + Whether - 
ſhall nor loſe any Title of Dower which to her was accrued, by the At- _ 

tainder of her Huſband by any Manner of Murder or other Felony what- Go Lirg75s. 
| ſoever. Co. Lit. 37. a. — A Popiſh Recuſant ſkall not be endo wet. 

3. Jac. 1. cap. 5. ect. 13.— The Widow of a Mortgagor not barred of 
der Dower, if ſhe did not join in the Mortgage. 4 V. & M. cap. 16, 

2. 5, —Asto.Proclatnation in Dower, ſee 31 El. cap. 3.——Widows 
diſabled from aliening or diſcontinuing their Jointures. 11, H. J. cap, 20. 
32 H. 8, cap. 36. ſet. 2.] ] Gr CE go 
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TE E Trial per Pais, or by 3 of one's Country, is juſtly ef. 


to teemed one of the chiefeſt Excellencies of our Conſtitution ; for 
50 what greater Security can any Perſon have in his Life, Liberty or e N de 
FA Eftate, than to be ſure of not being diveſted of, or injured in any of theſe, Ang. W | 


without the Senſe and Verdict of twelye honeſt and impartial Men of his Co. Lit. 155. 


fer Neighbourhood ? + And hence we find the common Law herein confirm- Ce. Preface . 
Cite ed, by Magna Charta, cap. 29. Nullus Liber Homo capiatur, vel impri- 3 and 8h 
Co. ſmetur, aut diffeiſietur de libero T encmento ſuo, vel Libertatibus, vel Liberis t 3 | 
__ Conſuetudinibus 4 aut utlagetur, aut exuletur, aut aliguo modo deflruatur, Lotme on the 
* : nec ſuper eum thimus, nec ſuper eum miltemus niſi per legale Judictum Parium Engliſs Con- 
"het ſurum, vel per legem terre, 1 e Siitation c. 8. 
wery FR 4 35 
— the Liberty of Tudividughe, ande. 9. of Criminal le. 


Likewiſe the Antiquity of this Trial, and its being peculiar to us, have | 
deen taken notice of, as Matters which reflect TE our e 2 
ton; for though there were antiently ſeveral other Methods of Trial, ſuch C. lib. 3. 
= by Battle, Ordeal, He. yet have they, from the Inconveniencies at- 
tending them, been laid aſide, and this alone cultivated and improved, as 
he beſt Method of wrefhgating Prathi” 8 5 


We ſhall conſider this Head under the following DiviGons, ; 
(4) Of the ſevezal Kinds of Juries and particular 


| Jnqueſts; and herein of the Number = 
505 ries muſt nit oe 1 25 he Number ſuch Ju- 


2. 
de ) Dt the Jurp Procets and Manner of conven- 
age ng the Jurp. 235. OY enen , 
le. & And herein, 5 : © | im 


5 4g * Of. the Neceſlity of fach Proceſs, and: he A | 
ainſt 1 Panel may be returned b | 9, W ers a *Page 231 
Wy Precopt, 235, a bare Award withau 

„* Qp-- +; 


| J UV „ Ei $7 | | 
2. Of the ſeveral Kinds of ] ury Proceſs, and Mau. 
ner of compelling a Jury to appear. 235. 

uh 5 By whom ſuch Proceſſes are to be executed, ind 
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enen, . ß 
4. In what Time ſuch Proceſſes are returnable, 233. 
5. Where the Jury muſt appear. 243. 
6. What Number are to be returned. 245. 
7. Of awarding Proceſs by Proviſo. 246. 
8. Neceſſity of returning a Panel into Court, and 
where a Priſoner may demand a Copy of it. 247, 
9. Of the Trials going off pro Defectu Furatorun, 
and therein of drawing a Juror, 247, 


| (C) In what Cafes and in what Manner a Til 
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1s grantable. 2438. | 
D) Jn what Cafes and in what Manner ſpeci 
Juzies are appointed. 250. 55 
(E) Who are to be returned; and hezein ol the 
Qualifications and ſeveral Cauſes foz which 
thep map be challenged. 27. 


And herein, 


1. Of Challenges to the Array or to the Polls; and 
herein where the Inſufficiency or Partiality of tle 
Sheriff or Returning Officer is a principal Cauſed 

Challenge, or to the Favour. 251 

2. Where Inſufficiency and not being Liber Ham ii 

3 en Cauſe of Challenge to the Polls. 253. 

== 3, Where the Want of Freehald or a competen 
4 Eſtate is a good Cauſe of Challenge. 254. 

= —  ,' 4, Where the Jury's not being convened from! 

_ © right Place is a good Cauſe of Challenge. 257: 

5. Where Partiality in the Juror is a good Cauſe 

Challenge; and therein where it ſhall be fail 

principal Cauſe of Challenge, or to the Faro 

5 „ | 15 . 

6. Where the Quality of the Juror is a good G5 

of Challenge; and herein who are exempt 3 

ſerving on Juries. 266. — 

7. Where from the Quality of either Party it!“ 
good Cauſe of Challenge, that a Knight is not l 
ec, 461, „ 
8. Of Trials per Medietatem Lingua, where at ** 
is Party. 262, 5 „„ 
9. Of peremptory Challenges. 263. 
10. Of Challenges by the Crown. 265. 
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10 At what Time a Challenge is to be taken. | 265. | 
12. How ſuch a Challenge is to be tried. 266. 


7) How Juzoꝛs are to be impanelled and ſworn. 


26 . . © | 
() bow to be kept and diſcharged. 269. 
(H) Jn what Caſes and in what Manner to have 

a iew. 270. 5 2 © 5 
1) What Jrregularities and Defects in conven⸗ Pagezzz 

ing, or in the Qualifications of the Jurozs, are 

amendable, and aided bp Eonſent. 277. 

(J) Uihat Jrregularities or Detects in conven- | 

ing, or in the Qualifications of the Jurors, are 

aided by Touſen. .. 

(J When and by whom to be paid. 277. 
(i) For what Miſdemeanozs puniſhable. 278. 


And herein, | 


1. Where puniſhable by Attaint. 278. 
2. How otherwiſe puniſhable. 282. 
z. Where Abuſes by others in relation to them are 
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; and puniſhable; and therein of the Offence of Em- - 
V 4 3 
{no ) Of the ſeveral Kinds of Juries and particular v4 
3 Jnqueſts ; and herein of the Number ſuch Jurß 
aptly mut conſiſt ok. e 5 
| 5 8 . Cro. Eliz. 
from 1 Jouve are diſtinguiſhed into Grand and Petit Juriesz the Grand Jury 654- | 
h may (a) conſiſt of thirteen, or any greater Number, for theſe being 3 Inſt. 30. 
257 the Grand Inquiſitors of the County, every Indictment and Preſentment ? Inſt. 387, 
auſe « by them muſt be found by twelve at leaſt ; but it is not neceſſary that all þ © _—_ 
above that Number ſhould concur in ſuch Preſentment or IndiQtment, 4 Bl. Rep. 


1 | | 719. 
Burr, 1088. 1"WiIſ. 249. (a) That in Midd!;ſex three Grand Juries are returned every Term 
to ſerve in Z. R. every Jury conſiſting of ſixteen, ſeventeen, or more, to inquire of Offences cri- 


4 Cat inal committed in the ſeveral Parts of the County of Midaleſeæ through the whole County; the 
Reaſon hereof is, that in Middle/ex there are three Hundreds, and for every ſeyeral Hundred there 

apt 0 1s 2 particular Jury returned to ſerve for that Hundred only. 2 Lil. Reg. 124 —That in ſome 
Counties which conſiſt of Guildable, and ſuch Franchiſe where anciently ſeveral Juſtices of 


Gaol Delivery ſat, as in Suffolk, there are tuo Grand Juries, one for the Guildable, another for the 
becauſe there are two ſeveral Commiſſions of Gaol-Delivery. 2 Hal. Hiſt. P. C. 26, 164. 


Upon the Summons of any Seſſion of the Peace, and in Caſes of Com- 2 Hal. Hiſt, 
billions of Oyer and Terminer and Gaol- Delivery, there goes out a Pre- P. C. 154+ 
: 2 in the Name of the King, or of two or more Juſtices, directed 
ry is Sheriff, upon which he isto return twenty-four, or raore, out of the 
Wg, namely, a conſiderable Number out of every Hundred, out 
* pay Gras Inqueſt at the Seſſions of the Peace, Oyer and Ter- 
| ol delive | ; 

1. & Cerpore Ca 2 taken, and ſworn ad Inquirendw pro Dumino 

Thoſe 


i! 


of 


te 


\ 


e 
Thoſe returned to ſerve on the Grand Jury muſt ho (4)-Probi S Leg 4 


Hlenines, and ought to be of the ſame County where the Crime was com 
mitted; and therefore it is a good Exception at Common Law to one 

returned on a Grand Jury, that he is an Alien or Villein, or that he ix 
7 | „e) outlawed. for a Crime, or that he was not returned by the proper 
„Page 233 * Officer, or that he was returned at the Inſtance of the Proſecutor z bit 


| 1 theſe Exceptions muſt be taken before the Indictment found. 
IZunſt. 35. 575 , ; 8 5 , - 
12 Co. 99. 2Rol. Rep. 82. 2 Hal. Hiſt. P. C. 154-5. (5) Where Indictments found in inferior 
Courts. have been quaſhed for want of the Words - Proborum ts Legalium Hominum in the 
Caption. Cro. Eliz. 75z. Cro. Jac. 635. Palm. 282. 2 Rol. Rep. 400. 2 Rol. Abr. 82 
Poph. 2 2. Keb. 629. 2 Keb. 471. 3 Mod. 122. Ld. Raym. 592, 609. Lev. 208. But 
this Exception has been often overruled, becauſe Prima Facie all Men ſhall be intended honeſt 
and lawful. Keb. 50. 2 Keb. 135, 284. Cro. Jac. 47. Sid. 106, 367. (e) Though in a perſonal 
Action. 2 Hal Hiſt. P. C. 155. But for this vide 3 Inſt. 32. 21 H. 6. 30. pl. 17. Fitz. Ti, 
Proceſs 208 · Cro. Car. 134, 147. Jones 198. 12 Co. 9199ꝓ99:.. Z : 


2 Hal. Hiſt. Tt js laid down by my Lord Chief Juſtice Hale, that at Common Lay 
3 every perſon returned on the Grand Jury ought to be a Freeholder at 
vide 2Hawk, leaſt, and that the Statute of 2 H. 5 cap. 3. that requires Jurors that pak 
P. C. 216, upon the Trial of a Man's Life to have 4os. per Annum Freehold, hath 
1 been the Meaſure by which the Freeehold of Grand Jurymen hath been 
Þ ' meaſured in Precepts of Summons of Seſſions. „„ 

(d) Yiz. Alfo by ſeveral (4) Acts of Parliament it is provided, that thoſe who 
We _ ſerve on the Grand Jury be ſuch as are duly qualified, the principal ones 
Kew _— of which are the 11 H. 4. cap. 9. and 3. H. 8. cap. 12. the firſt whered 
the Age of is as followerh : © Becauſe that now of late Enqueſts are taken at Vf. 
ſeventyſhall minſter of Perſons named to the Juſtices, without due Return of the 
not be put Sheriff, of which Perſons ſome were outlawed before the ſaid Juſtices « 
on Juries.— «© ,f Record, and ſome fled to Sanctuary for Treaſon, and ſome for 
By of ety “ Felony, there to have Refuge, by whom as well many Offenders were 
| ator e indiQted, as other lawful liege People of our Lord the King not guilty, 
than 20-, by Conſpiracy, Abettment, and falſe Imagination of other Perſons, for Fa 
yearly.--By their ſpecial Advantage and ſingular Lucre, againſt the Courſe of the 
3E. I. com- common Law uſed and accuſtomed before this time; our ſaid Lond 
_ e te the King, for the greater Eaſe and Quietneſs of his People, wills and 
tute debir gui. Franteth, that the ſame Indictment ſo made, with all the Dependanee 
| ponendi ſunt in thereof, be revoked, annulled, void, and holden for none for ever; L 
„Able, ſhall and that from henceforth no Indictment be made by any . ſuch perſoty p 
have Tene- ec but by Inquefts of the King's lawful liege People, in the manner it un 
| * 1 the « uſed in the Time of his noble progenitors, returned by the Sheriff 0 
3 & Bailiffs of Franchiſes, without ayy Denomination to the Sheriff a 
28 E.1.com- ©* Bailiffs of Franchiſes before made by any perſon of the Names which 4 
monlycalled (6 by bim ſhould be impa nelled, except it be by the Officers of the {a 
the Statute 46 Sheriffs or Bailiffs of Franchiſes ſworn and known to make the ſame, 
2 ag rant other Officers to whom it pertaineth to make the ſame, according to tht we 
Spe none are Law of Ergiand; and if any Indictment be made hereafter in 1“ ny F 
to "ig put on 46 Point to the contrary, that the ſame Indictment be alſo void, revoked, 


Inqueſtsand ** and for ever holden for none. 
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2 but © 55 
uch as be a | 00 
0 next Neigh- : ; „ by | . And to the . 

| bours, moſt ſufficient, and leaſt ſuſpicions; and the like is enaQed by 42 E. 3. e. 11. umb 


ſame Purpoſe are the 23 E. 3. c. 6. and 34 E. 3. c. 4. [Leaſcholders where the improved 
Rents amouut to Scl. per Annum, liable to ſerve as Jurors, per 4 Geo. 2. c. 7+ ſ. 3. 


_  Inthe ConftruQtion of this Statute the following Points have bes 
1 „„ eetoived g© -- | | Pr : 
12 Co. 99. That if a Perſon not returned on a Grand Jury procure bis Name 


3 Inſt, 33. be read among thoſe that are returned, whereupon he is ſwor, &; bt 
ma de indifted for a Contempt of this Statutes Br 5 uy 
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es, 


— 


7 
v1] 
£7 


5 - ab 7 
— * . 
— 7 2 
— _ 7 


- 1 
3 to 
Fas 


8 | 
x 


* 


Fe I th \: 


That Indi8ments before (e) Juſtices of the Peace are dearly within 25 og, gg, 


6 _ - g Inſt. 33. 


is Statue. ; 
this tat 5 * 2 Cr 0. Car. 


1:4 (e) But it ſeems doubtful whether a Coroners Inqueſt be within it. Jones 198. 


That a Perſon 2rraigned on an Indictment taken contrary to the Statute 3 Inſt- 34. 


may plead ſuch Matter in Avoidance of the Inditument, and alſo plead es 


over to the Felony. ones 198 


hat he, who is outlawed on an Indictment without any Trial, may 2 60, 
dearly ſhew in avoidance of ſuch Outlawry, that the Indictment was taken 233. 
contrary to the Statute but the Court need not admit of the Plea of the 3 loft. 34. 
Outlawry of an Indi cor in Avoidance of any ſuch IndiQtment unleſs he Oro. Car. 
who pleads it have the Record ready, unleſs it be an Outlawry of the ſame 147. 

Court wherein the IndiQtment is depending; in which Caſe it is ſaid, that 

anv one as Amicus Curie may inform the Court of it; alſo it ſeems the 

dener Opinion, that no Exception againſt an Indictor is allowable, unleſs | 

the Party takes it before Trial. >! © | 
# That if one of the Grand Jury, who find an Indie ment, be within & Page2 44 

any of the Exceptions in the Statute, he vitiates the Whole, though never 11. H. 4.41. 

ſo many unexceptionable Perſons joined with him in finding it, 8 


That if a Priſoner indited of Felony offer to take any ſuch Exception, Inſt. 33. 


he ſpall, upon his Prayer, have Countel aſſigned him for his Aſſiſtance. Tyo. Car. 


134, 147. 


| By the 3 . 8. cap. 13. it is enacted, That all Panels to be returned, Jones 198. | 


te which be not at the Suit of any Party, that ſhall be made, and put in by 
« every Sheriff and their Miniſters, before any Juſtice of Gaol-Delivery, 
* cr ſuſtices of Peace, whereof one to be of the Quorum, in their open 
“ Seſſions, to inquite for the King, ſhall be reformed by putting to and 
* taking out of the Names of the Perſons which ſo be impanelled by 
*every Sheriff and their Miniſters, by the Diſcretion of the ſame Juſtices 
before whom ſuch Panels ſhall be returned, and that the ſame Juſtice 
* and Juſtices ſhall command every Sheriff; and their Miniſters in his 
F Abſence, to put other Perſons in the ſame Panel by their Diſcretions, 
nd that the ſame Panels ſo reformed by the ſaid Juſtices be good and 
' lawful, and that if any Sheriff, or any other Miniſtet, at any Time do 
"not return the ſome Panels ſo reformed, that then every ſuch Sheriff 
fm br on; ſo offending ſhall forfeit for every ſuch Offence twenty 
| L0unds, Oc. ; 


- 


” 


This AQ extends not only to Panels of Grand Inqueſts returned, but 2 Hal. Hiſt. 


Iſo to Panels of the Petty Jury, commonly called the Petty Jury of Life P. C. 156, 
nd Death, which may be reformed by the Juſtices according to this AR, 3%* 
nd the Sheriff is bound to return the Panel ſo reformed. | 

|t hath been holden," that this Statute doth not take away the Force of 3 Inſt. $3 
| H. 4. cap, 9. as to any Point wherein both may conſiſt together z and 2 Hawk. 
crefore if any Indictor be outlawed, or returned at the Nomination of 
ny Perſon, contrary to 11 Hf. 4. cap. q. except of the Juſtices authoriſed 
b above mentioned to reform the Panel „the Indictment may be avoided in 

e lame Manner as before. | | 7 

5 Grand Jury, as has been already obſerved, muſt conſiſt of twelve Triak 

) leaſt, the Petty Jury of twelve, and can be neither more nor leſs ; Penh do 


ut it is ſaid, that particul I | F. N. B. 107. 
ele ran Mine cu ar (c) Inqueſts may conſiſt of a more or leſs F Find of 7 
| 400, 404. 

A Writ of 


* 


15 * Koi alte by thirteen was holden good. Cro. Car. 414. (3) That to make a Jury in a 


ht, which is called the Grand Aſſiſe, there muſt be fixt 'z. four Kni 
e, there m een, vis. four Knights, and 
T ea Trial: per Pais 82. Or it may conſiſt of a greater Number. 2 Rol. Abe = 

0: of the pt called the Grand Jury, muſt be twenty-four; but if the Iſſue be upon a Mat. 
al eint of the Attaint, as upon a Plea of Non-tenure, the Trial ſhall be by twelve. 
il er Pais 84, 2 | 


] n 


But 


b. 7. C. 88. 


P. C. 219. 


e excepted againſt on an Inqueſt of Office, 6 Mod. 43 
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F 
Vent, 113. But on a Wiit of Error ee out of an i nferior Court was r. 
. verſed, becauſe being by Default, the Inquiry of Damages was only by 
tjo Jurors, and though a Cuſtom was alledged to warrant it, yet it wa 
reeſolved that there could not be leſs than twelve, though the Writ of I. 
quiry faith-only per Sacramentum Proberum & Legalium Hominum, and ng 
| duodecim as in a Venire. 5 LD. PEN ; 3 
a Ghar, Alſo it hath been frequently held, that a Cuſtom in an inferior Cour ty 
239. try by fix Jurors is void; and that though ſuch Cuſtom is uſed in at, 


4 
* 


Sidi. 233. Yet that that is by Force of the Statute 34 & 35 H. 8. cap. 26. ſech. , 
3 Keb. 326. which appoints that ſuch Trials may be by fix only where the Cuſtom bub 
: Doug · 204. been ſo. Er, 8 1 „ 


Fg 
* 


— 13 
* — 


2 
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Page 235 * (B) Df the Fuzp Proceſs, and Mannez of tun⸗ 
YL . * vening the Jury} And herein, 


| N 


1. Of the Neceſſity of ſuch Proceſs, and where a Panel may be retuned 
by a bate Award without any Precept. = 


: 
March 8 T ſeems agreed, that a Perſon not duly ſummoned and returned is nd 
Is |; . ; ., . 

| obliged to ſerve ona Jury; as it hath been held, that if a Stranger 
cauſe himſelf to be ſworn in the Name of one who was of the Jury, iti 
ſuch a Miſdemeanour for which he may be indiQed, and for which a. 
an Action on the Cale lies at the Suit of the Party injured. 
2 Inſt. 5368. But Juſtices of Gaol-Delivery may have a Panel returned by the Shenf 
3 Inſt. 168. without any Precept or Writ z and the Reaſon given for it is, that befor 
2 Hawk. their coming they may make a general Precept to the Sheriff in Parchment 
F. C. 408. under their Seals, to bring before them at the Day of their Seſſions twenty 
four out of wel Hundred, Gc. to do thoſe Things which ſhall be enjo 
ed them on the Part of the King, &c. and therefore it is ſaid, that they need 
not make any other Precept for the Return of a Jury for the Trial of ay 
Iſſue joined before them, but that their bare Award that the Jury ſul 
come is ſufficient, becauſe there are enough for that Purpoſe, ſuppoſed 
be preſent in Court, whom the Sheriff may return immediately, whener! 
the Court ſhall demand their Service. | 

2 Inſt. 3668. Allo it is faid that a Jury may be ſo returned before Juſtices of Pet 
Sid. 364. at their Seſſions, becauſe the Precept for the Summons of the Selin 
' + hath a Clauſe to the ſame Effect, for the Summons of twenty-four cd 
(a)z Hawk. of every Hundred: But it is Ca) doubted whether this Matter does al 
P. C. 406. rather depend on Practice, and the conſtant Courſe of Precedents, an 
any Argument from the Reaſon of the Thing; and even in the Caſe 

Juſtices of Gaol-Delivery, the Law is otherwiſe, if they have a | 
8 Commiſſion. „ 5 
2 Hal. Hiſt. Alſo the Precept to the Sheriff from Juſtices of Oyer and Termint! 
P. C. a0 · 1. order for the holding of their Seſſions, hath in effect the very ſame Clu 
3 for the bringing of twenty-four before them out of each Hundred, 4 
n Day of their Seſſions, Sc. and yet it ſeems agreed, that they cannot 5 1 watt 

© Fa ol Tabs returned for the Trial of an Iſſue joined before them by fo” | 

a bare Award, but ought to make a particular Precept to the | 

8 that Purpoſe under their Seals. | 55 
er 118. By the Courſe of the King's Bench no Jury can be returned into" 
| af Hiſt. = * aca Proceſs under the Seal of the Cuche 
| . t Quære if it may not be returned for a Trial in the Coynty Where 

grapes by a bare Fræceptum off 2 ers | 8 | 


1 


* 
| f 
f 


EU nT FS 


Its fo ; 

by 2. Of the ſeveral Kinds of Jury Proceſs, and Manner of compelling 

Was | a Jury to apppear. 8 

In | | 

Not The firſt Proceſs for convening the Jury i is the Venre Factas, which Trial per 
muſt be awarded on the Roll, and thereupon in the Commen Pleas there Pais 64. 

ny | iſſues the Habeas Corpora, and Diftringas Furatores z but in the King's Bench 

ale and Exchequer after the Venire they proceed on the Diſtringas ; for the Ve- 

| 11 ure being in the Nature of a Summons, if the Jury did not appear thereon 


jn thoſe Courts in which the King has a more immediate Concern, they 
oceed on the ſtrongeſt Proceſs, wiz. the Diftringas, „ | 
If all the Jury did not attend on the Habeas Corpora or Diſtringat, 
which was to bring them into Court, there was an wndecim, decem, or 
# ,7; Tales, acc erding as the Number was deficient, to force others to the *Page236 
King's Court to try the Iſſue; this was without (a) a new Summons or (a) But if 
V-nire, becauſe it was ſuppoſes! that the firſt Habeas Corpora and Diftringas the whole 
had given Notice to the Vicinity that they ought to appear; and there- Joy be 8 
fore the Supplement of a Jury were forced in without a particular Sum- Ch APs 


Wa then a new . 
mons to them, FVenire Fact, 


; — and 1 
none of the Jury appear, then a Di/ringas Furatores ſhall iſſue, and no Taler. 2 Hall. Hiſt. p. C. ue 


= 


There muſt be an Award on the Roll to warrant the iſſuing the Venire 2 Hawk, 


| is nt or Diſtringas, and ſuch Proceſs mult be continued from Time to Time P-C- 238-9, 
tranget azunſt the Jurors, rturnable on the fame Days to which the Suit is con- | 
ry, iti tiaved oa the Rol] againſt the Parties. - 


ich uo 
o! January, and the Diſtringas teſted on the 24th, this was held a Diſ- Salk. 51. 


e Shenif conunuance, and being in a criminal Cale, not aided by any of the Sta- 5 

at before tutes of Ferfails, : 1061. 

.chment 99 whcre the Venire omits Part of the Iſſue or Iſſues to be tried, or Cro. Eliz. 

twetty. where 2 Venire omits any of the Patties, theſe are Difcdntinuances, e 

e enſoit⸗ Rol. Rep. 22. 

te 3 Bulſ. 311 Winch, 73. 
| of a 1 » $ : : | 

Jury do where a Juror is named in the Habeas Corpira by a Name different sid. 66. 
ooſel from that in the Panel returned on the Venire, or where a Jurur returned Keb. 182. 

Aa on lach a Panel is wholly omitted in the Habeas Corpora; but in theſe Caſes, 191, 198, 


the Juror ſo miſnamed or omitted be not {worn at the Trial of the Cauſe: 215-6 Mod. 


of fei 1 13 queſtionable whether there be any Diſcontinuance at all. 88 
EY S. 85 . 
y-four dn Vide Paſtea Letter (I). 
x does nt : | : | 

ents, th | Where there are ſeveral Defendants who plead ſeveral Pleas, the Plain- Jones 425. 
he Cie d Ff may chuſe either to have one Venire Facias for all, or ſeveral. for Trials per 


(b) cvery one of the Defendants ; fo where ſeveral Perſons are arraigned 75 
up1n the ſame Indictment or Appeal, and ſeverally plead Not guilty, 6) It is ſaid 


mie his in the Election of the proſecutor either to take out joint Fenire's _ 
- me Cl Fea nf them all, or ſeveral againſt each of them ; but in an Appeal if one three De- 
ved, all 3 Nat guilty, and the other plead a Releaſe made at A. it ſeems that ſendants, 
cannot Pure muſt be ſeveral Ventres. D 9 the Plaine: 


may join 

one Veaire, and take out another againſt the third; to. Fi; two of them 
8 gainſt the third, Cro, Eliz. 541. But for t | 

v. 536, 620, 657, Hoh, 36, . Croc Blix. 866. Erd. Jac. 49%. TN 


into uf 5 5 + | 
nief- Job my where a joint Venire is firſt awarded for the Trial of all the Defen-'2 Hawk, 
bete u 3 together, and afterwards ſe veral Venire's for the Trial of each of © P. 298 


Ae ' 1 int 
1 this is a Diſcontinuance, 


III. X | | And 
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And therefore where a Venire Facias was made returnable on the 23d 6 Mod. 281. 
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4 Hawk. And where the ſame Jury is returned on joint Proceſs againſt ſevetal 
P. C. 40. Defendants, if a Juror be challenged by any dne of them, and thereupon 
and ſeveral drawn, he is by neceflary Conſequence drawn as to all, becauſe there 
| ee obey being but one Panel, the ſame Perſon cannot at the ſame Time be taken 
from it, and continue in it; and to prevent this Inconvenience, wh.re 
| one Jury is jointly returned b.fore Juſtices of Gaol-Delivery, they may 
ſever the Panel; but after an Appellant has taken ont à joint Verte 
againſt all the Appellees, he cannot afterwards take out ſeveral ones, 
though the firſt be never returned, becauſe it would cauſe a Diſconti- 
nuance, | | 
2 Hawk. Jurors being duly ſerved with Proceſs are compellable to appeat ; and 
F. C. 146- therefore where more than one appear, but not enough to take the 
and ſeveral Inqueſt, but ſome of the others come within View, or into the Town 
there cited, Where the Court is holden, but refuſe to come into Court z in theſe 
Trials per Caſes the Court may order thoſe who appear to inquire of the yeaily 
Pais 200. Value of ſuch defaulters Lands; which being done, the Court may 
1 either ſummon them to appear, on pain of the Sum found, or ſome 
leſſer Sum, or may fine them in like Sum without more ado; but ſuch 
37 * Juror ſhall only loſe his Iſſues, and not the yearly Value of his Lands, un- 
leſs the Party pray it; but one who makes default after Appearance is liable 
to ſuch Forfrirare without any Prayer; yet the Court in diſcretion will 
ſometimes only impoſe a ſmall Fine; alſo a Juror, who comes not to Town 
where the Court is holden, ſhall only loſe his Iſſues, or be amerced, but not 
fined ; and it is ſaid, that a Juror is not amerceable at all at the Return of 
the firſt Yenire, except before Juſtices of Oyer and Terminer, 
Alſo by the 27 Eliz. cap. 6. ſect. 2. it is enacted, That upon every 
<* firit Writ of Habeas Corpora or Diſtringas with a Nift Prius delivered of 
5 <* Record. by the Sheriff, or other Miniſler or Miniſters to whom the 
| © making of the Return ſhall appertain, ſhall return in Iſſues, upon every 
f <* Perſon impanelled aud returned upon any ſuch Writ, at leaſt ten Shil- 
© lings; and at the ſecond Writ of Habeas Corpsra or Diftringas with 2 
% Nife Prius upon every Perſon impanelled and returned upon any Writ 
twenty Shillings at the leaſt 3 and at the third Writ of Habeas Corpera 
7 or Diſtringas with a Ni Prius, that ſhall be further awarded, upon ele, 
„ Perſon impanelled and te turned upon ſuch Writ thirty Shillings; and 
upon every Writ that ſhall be further awarded to try any Iſſues, t 
** double the Iſſues laſt hefore fpecified, until a full Jury be ſworn, or the 
_ ©* Proceſs otherwiſe ceaſed or determined, upon pain to forfeit for every 
_ © Return of Iſſues contrary to the Form aforeſaid hve Pounds,” 
And now by the 3 Geo; 2. cap. 25. ſed. 13. it is enacted, That every 
4 Perſons or Perſons whoſe Name or Names hall be drawn, (as by the Act 
** is directed) and who ſhall not appear after being openly called three 
* Times, upon Oath made by ſome credible Perſon, that ſuch Perſon lo 
making default had been lawfully ſummoned, ſhall forfeit and pay 10 
every Default in not appearing upon Call as aforeſaid, (unleſs ſome 
| © reaſonable Cauſe of his Abſence be proved by Oath or Affidavit to 
Satisfaction of the Judge who ſits to try the ſaid Cauſe) ſuch Fine of 
% Fines not exceeding th: Sum of five Pounds, and not leſs than * 
% Shillings, as the ſaid Judge ſhall think reaſonable to inflict of aſſeſs 


F 1 * ſuch Default.” f 


ſummoned | | 1 | | "I 
N in Courts of Record, in Cities, Corporations, and Franchiſes, and not attending, 
be lined, 29 Geo. 3. c. 149. 19 ED 


J. eee $4 


3. By whom ſuch Proceſſes are to be executed, and the ury con- 
5 | | vened, | . {Ws 


The Sheriff is the proper Officer by whom the Jury Proceſs is to be exe- Co. Lit.rsY. 
cuted, unleſs he be partial, that is, ſuch a one, as from his Conſanguinity Lou | 
or Affinity, his being under the Power of either Party, Sc. cannot be pre- 8 * 
ſumed to be an indifferent Perſon, as every Officer who hath any way to do Letter (E). 
with the Adminiſtration, of Juſtice ought to be; and in every ſuch Caſe the . 
Proceſs fhall be directed to the Coroners, if they areimparnal, or to thoſe 
of them who are ſo, in caſe ſome of them lie under the afore - mentioned 
Prejudices z and in caſe all the Coroners are partial, or not indifferent, then 
the Venire ſhall be ditected to two Elizors named by the Court, and againſt 
whom, for that Reaſon, no Challenge can be taken, | = 

When Proceſs is once awarded to the Coroners, &c, for the Sheriff's Co. Lit. 158. 
agual Partiality, the Entry is, Vicecomes ſe non intremittat, and in ſuch Caſe 2 Rel. Abr. 
| Proceſs ſhall not afterwards be awarded to any new Sheriff: But where it“ 
was awarded to_the Coroners, for that the Sheriff is Tenant, Sc. it may 
be awarded to a new Sheriff. | N : gs 

Soif a Vegire facias is awarded to the Coroner for Partiality in the 
Sheriff, and afterwards a Tales is awaided, which is returned by the Sheriff, 


Cro. Elize. 


K 3 $74» 
this has been held Error. : 22 ver. 
1 | : h 


_ Wye; & vide Croy 2» 586 6 


But if the Venire be awarded to the Coroners for Default in the She- *Page238 _ 
riff, and they do nothing upon the Writ, upon a Default diſcovered in the Trials per it 
Coroner de Fuiſue Temps the Party may ſhew this to the Court, and have Tais 46. 
a Venire awarded to the Sheriff, if there be an indifferent one, made in 
the mean Time; or elſe to Elizors; & fic e converſo. TH 3 
And cherefore in Error of a Judgment in Cheſter, the Parties being at Cro, Eliz. 
Ifue, 2 Venize was awarded to the Sheriff, and at the Day of the Return 833. 
it was entered, qued V icecomes nen miſit Breve, and then the Plaintiſf prayed | 
a Verire fac ius to the Coroners for Corſinage betwixt him and the Sheriff, 
which was awarded accordingly z and at the Day of Trial the Defendant 
made default, and there being Judgment thereon, it was aſſigned for Error, 
that after the Plaintiff had admitted the Sheriff to execute the Writ, he 
could not pray a Venire factas to the Coroners without ſome cauſe de Puiſne 
Tens; ſed nen allocatur, becauſe there was nothing done upon the firſt. 
Writ, and the Defendant having made default, it was not material. 2 

Upon the Surmiſe of the Plaintiff that the Sheriff is his Couſin, and Co. Lit. 157. 
upon Prayer that the Venire he directed to the Coroners for Avoidance of b. 158. a. 
bis own Delay, that might happen by the Challenge of the Atray, the Cro. Jac, 
Defendant ſhall be examined whether it be true or not; and if he confeſs on Joy 
i, then the Venire ſhall be awarded to the Coroners; for then it appears to Pais 41. 

the Court by the Defendant's Confeſſion, that the Sheriff is not indifferent; Jenks 1154 
but it the Defendant denies it, then the Proceſs ſhall be awarded to the | 
Süeriff, becauſe the Sheriff's Authority and Profit ſhall not be taken away 
without Cauſe apparent to the Court; but if the Defendant will alledge any 

ſuch Matter, and pray a Fenire facias to the Coroners, thete the Plaintiff 
ſhall not be examined, neither ſhall ſuch Allegations be allowed, becauſe 
12 ate for the Defendant's Advantage, and the Defendant may chal 

enge the Jury for this Cauſe, and ſo is at no Prejudice, | 8 75 

lt there be two Sheriffs of a County, and one of them is partial, the Carth. 274. 

"re May be directed to the other, and not to the Coroners ; for the The King 

yy 110 not the proper Perſon to execute the Proceſs of the Court, but ver. r 
uch Caſes where the proper Officer is wanting z which cannot be ſaid We 


v. : - 2 of the She- | {44 
here there is one impartial Sheriff. riffs of Cbeſ- Wi 


: | | | ter. 
4 Mod, 65.8, C. lin. 104, pl, 3. S. P. _— between Rich, Sheriff of London, and Sir Thoms Player 
| : 2 So 


RW 


ORCS 


rnb, So it the Under-Sheriff be a Party, yet the Venire may be direQed io 
Pais 41. the High Sheriff with this Proviſo, qued Sub-Vic. tuus in nullo ſe intromithal 
1 2 Lil. Reg. cum Executione i/tins Brewis. | 
e After a Challenge to the Array, and allowed for the Partiality of the 
I pinoy of Sheriff, the Coroner may return the very ſame Jury, a 
121. 8 If the Sheriff return on the Venire Facias, quod . fic executum 
| Dyer 197b. & zndorfatum per A. B. nuper Viceconitem Prædec eſſorem ſuum cum Panelh, 
pl. 34. Ubi in facto Panellum illud factum & arraiatum ful per ipſum nunc Vi: ecomitem 
EP the Party may challenge the Array afterwards for Conſanguinity or Aﬀinity, 
of the Sheriff; and this ſhall be tried by two Tricrs, notwithſtanding this 
| falſe Return. 5 Fo 8 Tags 
Hob. 70. Upon a Surmiſe the Venire facias was awarded to the Coroners, and the 
Venire was returned by two Coroners only, and the Diſt; ingas by three 
Coroners; and there being at the Time of the Award and Return of the 
Venire facias and Diſtringas four Coroners, it was agreed that this was at 
Common Law plain Error; for that Coroners as Miniſters muſt all join, 
but as Judges they may divide; but that it was aided by the Statute of 
Ferfails, which cures the imperfeQ and inſufficient Returns of Proceſs by) 
Sheriffs or other Officers, TN nl 5 
Raym. 484. If upon a Suggeſtion on the Roll the Venire is directed to the Coroners, 
DominusRex who are two in 1 and both the Coroners are mentioned on the 
Ler. Higgins. * Record to have returned the Panel, and in reality one only returned it; 
Fage 239 yet this cannot be excepted againſt, becauſe an Objection contrary to 
5 what appears on the Face of the Record. 
Oro. Car. Error of a Judgment in Vorteampten, becauſe in Northampton the Court 
2 being held before the Mayor and two Bailiffs, the Venire fac. upon the 
land Iſſue was awarded to the two Bailiffs to return a Jury before the Mayor and 
Holland, * 9 
2 Term Bailiffs ſecundum conſuetudinem, which being returned, and Judgment given, 
Rep. 81. the Error aſſigned was, becauſe the Bailitfs being Judges of the Cour, 
could not alſo be Officers, to whom Proceſs ſhould be directed, there being 
no Cuſtom that can maintain any to be both Officer and Judge; but all (h: 
Court (abſente Hide) conceived-it might be good by Cuſtom, and that it is 
not any Error; for the Judges be not the Bailiffs only, but the Mayor and 
Bailiffs; and it is a common Courſe in many of the ancient Corporations 
where the Bailiffs are Judges, or the Mayor and they be Judges, yet in 
reſpect of executing Proceſs they be the Officers only, and one may de 
Judge and Officer Averſis reſpectibus; as in Rediſſeiſin the Sheriff is Judge 
and Officer, whereupon the judgment was affirmed. 
Co. Lit. 136. If the Array of a Panel is returned by a Bailiff of a Franchiſe, and the 
PS Sheriff return it as of himſelf, this ſhall be quaſbed; but if che Sheriff n- 
turn a Jury within a Liberty, this is good, and the Lord of the Franchile 
_ . is driven to his Remedy againſt him. if | 
00. Lit. 157. If the Sheriff returns a Panel of Jurors, ſtruck by two Strangers, that 
W : favour neither of the Parties, this is a good Array, and ſhall not be quaſhed; 
Keb. 357. and therefore it is common for the Officers of the Court, by the Direction 
587. ok the Judges, to give a Panel to the Sheriff, which he returns ; but the 
Court ſeems not to have Power to compel the Sheriff to make this Return, 
but they can fine him, ir à ſufficient Jury does not appear according to the 
Precept of the Writ. 5 5 
Made per- By the 3 Geo. 2. cap. 25. for the better Regulation of Juries, t 
Petual by enacte d, That the Pertun or Perſons required by the 7th and 8th of 
es. {86 King William, and the zd and 4th of Queen Anne, to give in, of who 
1 % are, by virtue of this Act, to make up true Liſts in Writing of tar 
% Names of Perſons qualified to ſerve on Juries, in order 10 aſſiſt them 
% compleat ſuch Liſts, (ſhall upon tequeſt te any Pariſh Officer, who ha! 
« have in his Cuſtodv any. of the Rates for the Poor, or Land- Tan 


1 have free 1 to inſpect ſuch Rates, and take from m— 25 
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Names of ſuch Freeholders, Copyholders, or other Perſons qualified to 
« ſerve on Juries, dwelling within their reſpective Pariſhes, Sc. for which 
« ſuch Liſt is to be given in and returned, and ſhall yearly, twenty Days 
© at leaſt before the Feaſt of St. Michael the Archangel, upon two or 
more Sundays, fix upon the Door of the Church, Sc. within their re- 
ſpective Preciiits, a true and exact Liſt of all ſuch Perſons intended 
to be returned to the Quarter Seſſions, as qualified to ſerve on Juries, 
and leave at the ſame Time a Duplicate of ſuch Lift with a Church- 
warden, Chapel-warden, or. Overſeer of the Poor, to be peruled by the 
Pariſhioners without Fee or Rewhrd, to the end that Notice may be 3 
« given of Perſons ſo qualified who ate omitted, or of Perſons inſerted b 6 
« + Miſtake, who ought to be omitted out of ſuch Liſts ; and if any Perſon * Page249 
« not being qualified to ſerve on Juries, ſhall find his Name mentioned | 
« in ſuch Lift, and the Perſon required to make ſuch Lift ſhall refuſe to 
« omit him, or think it doubtful whether he ought to be omitted, it ſhall 
« he lawful for the Juſtices of the Peace, at their reſpective General 
« Quarter Seſſions, to which the ſaid Liſts ſhall be fo returned, upon 
« dalisfaction from the Oath of the Party complaining, or other Preof, 
« that he is not qualified to ſerve, to order his Name to be ſtruck out, 
« when the ſame ſhall be entered in the Book, to be kept by the Clerk of 
the Peace for that Purpole, | ; TY 
Sect, 2, It is further enacted, © That if any Perſon required to return 
or give in, or to make up any ſuch Liſt, or concerned therein, ſhall 
* wiltully omit any Perſon whoſe Name ought to be inſerted, or ſhall wil- 
fully inſert any Perſon who ought to be omitted, or ſhall take any Mo- 
* ney, or cther Reward, for omitting or inſerting any Perſon, he ſhall, 
** for every Perion ſo omitted or inſerted, forteit twenty Shillings for 
** every Offence, upon Conviction, before one or more Juſtice, Where 
'* \uch Offender ſhall dwell, upon the Confeſſion of the Offender, or Proof 
* upon Oath z one Half to the Informer, and the other Half to the Poor 
of ſuch Pariſh ; and in cate ſuch Penalty ſhall not be paid within five 
Days after Conviction, the ſame ſhall be levied by Diſtreſs and Sale of 
the Offender's Goods, by Warrant, returning the Overplus, if any; and 
ns the Juſtice or Juſtices, before whom ſuch Perſon ſhall be convicted, 
+ in * ſhall in Waiting, certify the fame to the Juſtices at their next General 
y be 2 Quarter-Seflions which Juſtices ſhall direct the Clerk of the Peace, to 
[udge inlert or ſtrike out the Name of ſuch Perſon as ſhall by ſuch Certificate 

© appear to have been omitted or inſerted in ſuch Liſts, and Duplicates 
d the | © of the Liſts, when delivered in at the Quarter-Sctlions, and entered in 
uff te- 1 ſuch Book, ſhall during the Continuance of ſuch Quarter-Sefſions, or 
chile within ten Days” after, be delivered or tranſmitted by the Clerk of the 
' Peace to the Sheriff of each teſpective county, or his Under-Sheriff, in 
6, thit 4 order for his returning of Juries out of the ſaid Liſts ; and ſuch Sheriff, 
\aſhed4 Or Under-Sheriff, ſhall immediately take care that the names of the 
ire&100 A Perſons contained in ſuch Duplicares ſhall be faithfully entered alpha- 
hut the betically, with their Additions and P aces of Abode, in ſome Book or 
Return, : Books to be kept by him or them for that Purpoſe ; and that every. 
g to the Clerk of the Peace, negleQing his Duty therein, ſhall forfeit 2c/, to 
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buch Perſon as ſhall inform or proſecute, until the Party be thereof con- is 
es, it b „ deck upon an IndiQtment before the Juſtices at any General Quatter- 9 
4 8th af dlions of the Peace to be holden for the ſame County, Sr. 2 | 
ot who 4 een 3. it is further enated, ** That in caſe any Sheriff, Under- [; 
og of le 5 you Bailiff, or other Officer, to whom the Return of Juries ſhall - 8 
| chem i i, long, ſhall ſummon and return any Perſon to ſerve on any Jury in 9 
who ſal i "Cauſe to be tried before the Juſtices of Aſſiſe or Vi * Prius, or *Pagezqn 
and- Ta A Judges or the Great Seſſions, or the Judge or Judges of the Seſſions 1 
hence be Wl T the Counties Palatine, whoſe Name is not-inſerted in the Duplicates 1 


00 Name: = ſa 


F 1 Þi: Br Þ 


4% {o delivered or tranſmitted, if any ſuch Duplicate ſhall be delivered of 

5 tranſmitted 3 or if any Clerk of Afliſe, Judge's Aſſociate, or other Of. 
_** ficer, ſhall record the Appearance of any Perſon ſo ſummoned and le- 

I turned as aforeſaid, who did not really and truly appear, then, and in 
\ © ſuch Caſe, any ſuch Judge, Cc. ſhall, upon Examination in a ſummary 
Way, ſet ſuch Fine or Fines upon ſuch Sheriff, or Under-Sheriff, Clerk 


Note, by Sec. 4. And for preventing Abuſes by Sheriffs, Under-Sheriffs, Bail, 
the 4 Sro. 2. b r other Officers cencerned in the Summoning or returning of jeep | 


ee © further enacted, That no Perfons ſhall be returned as Jurors to ſerve 


they ate lia- Go 5. * K is further enacted, That the Sheriff, Under-Sherif, ct 


| Oy other Officer, to whom the Return of Juries ſhall belong, ſhall from 


Time. 35 5 Dy 
Cech. 6. lt is further enacted, That no Sheriff, Under-Sherif, Bailf, 0 

% or other Officer, or Perſon whatſoever, fhall directly or indirectly tate 

4 or receive any Money, or other Reward, to excuſe any Perſon fron | 

« ſerving or being ſummoned to ſerve on Juries, or under that Colour of tur 

e pretenee; and that no Bailiff, or other Officer, appointed by 2" jud 

Sheriff, or Under-Sheriff, to ſummon Juries, ſnall ſummon: any Peco f 


„ ſigned by ſuch Sheriff, or Under-Sheriff, and directed to ſuch Bailiff, of are | 

4 other Officer, and if any Sheriff, Under-Sheriff, Bailiff or other Officer, Cri 

e ſhall wilfully tranſgrefs in any of the Caſes aforeſaid, any ſuch Judge, 

| Se. is required, on qe" rare and Proof of oy ee 
'# «< à (ummary Way, to ſet à Fine or Fines upon any Perion of r 

ed ſo eee as he ſhall think meet, not eee e 10l. according i 

& the Nature of the Offence. | | 1 

Sed. 7. © An1 whereas by the ſaid Aft of & 8 W. 3. and by 2 

„ 3 & 4 Ann. all Conſtables, Tythingmen and e a l are 45 

4 give in true, Liſts at the reſpefive Quart Me of hr #T 

. for each County, Riding, or Divifion, of the Name and Places of 41 
& fons within their 2 precinũs or Places, qualified to ſerve dn 

6 to the Fuſtices of Peace in open Court, which hath by Experiment 
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4 found inconventent and expenſive to ſeveral Conſflables, Tythingmen, and 


« Headboroughs, ſuch Quarter-Sgſſions being often held at a great Diſtance 
« from their Abode ; for Remedy whereof it is enated, That it ſhall be 
« Jawful and ſufficient for all or any Conſtables, Ec. after they ſhall 
« have made and compleated ſuch Liſts of Perſons qualified to ſerve on 
« ſuries, for their reſpective Pariſhes or Precincts, and to ſubſcribe the 
« ſame in the Preſence of one or more Juſtice or Juſtices of the Peace, 
« for each reſpetive County or Place, and alſo at the ſame Time to 
atteſt the Truth of fuch Liſts upon Oath, to the beſt of their Knowledge 
« or Belief, which Oath ſuch Juſtice or Juſtices reſpectively are required 
« to adminiſter : and the ſaid Liſts ſhall (being firſt ſigned by the ſaid 
« Juſtices reſpectively, before whom the ſame ſhall be atteſted on Oath, 
« and ſubſcribed as aforeſaid) be delivered by the ſaid Conſtables, Sc. 
« to the Chief or High Conſtables of the Hundreds or Diviſions where- 
« unto the ſame ſhall reſpectively belong, who are required to deliver in 
« ſuch Liſts to the Juſtices of the Peace tor the County, tc. at their 
« reſpective General Quarter. Seſſions in open Court, atteſting at the ſame 
« Time, upon Oath, their Receipt of ſuch Liſts from the Conſtables, 
Hs. reſpectively, and that no Alteration hath been therein made ſince 
« their Receipt thereof, and the ſaid Liſts ſo delivered in and atteſted, 
* ſhall be deemed as effectual as if they had been delivered in by the Con- 
4 ſtables, Nc. for their reſpective Pariſhes or Precincts. f + The 


| Geo, 2. c. 18. 
allows Fees to Jurymen, and ſpecifies what Coſts ſhall be paid, for praying a Special Jury. 


4. In what Time ſuch Proceſſes are returnable. 


Proceſs againſt Jurors may be returnable immediately into the King's „ ., 
Bench for 4 Trial of an Indictment found in the (a) County where eg 8 
it ſits, whether for a Crime in ſuch County, or for a Treaſon beyond Sea; g Co. 118b. 
but for the Trial of an Indictment removed by Certiorari from a different 2 Init. 568. 


| County, there muſt be fifteen Days between the Teſte and Return of every 2 Hawk. 


P. C 406. 
(a) Whether 
5 | ſuch Indict- 
ment were originally taken in the King's Bench, or taken before Juſtices of the Peace of the ſame 
County, and removed iuto the King's Bench by Certiorari. 2 Hal. Hiſt, P. C. 260. 


Proceſs, 


Juſtices in Eyre, or of Gaol-Delivery, may order a Jury to be re- 
turned immediately for the Trial of a Priſoner ; alſo it hath been ad- 
Pdged, that Juſtices of (b) Oyer and Terminer, or of the Peace, might , 

for the Trial of an Iſſue joined before them award a Venire returnable Page 243 
the fame Day on which the Party is arraigned ; but it is ſaid, that there 2 Hawk. 


= ſtrong Authorities to the contrary, unleſs the Priſoner conſent, or the 5 3 
nme amount to Felony. Authorities 


. | : , there cited. 
That as to the Commiſſion of Oyer and Terminer, though there goes out a general Precept in 


ames of Three or more of the Commiſſioners, and under their Scals, fiftcen Days before the 

yy, directed to the Sheriff to return 'I'wenty-four Jurors to try the Iſſue between the King and 

5 82 to be arraigned; yet this is but preparatory, and to have a Jury in Readineſs; for af- 
ihe Priſoners are arraigned, and have pleaded to the Country, a Precept ought to iſſue to tha 
in Nature of a Venire fac. which may bear Teſte the ſame Day that the Prifners lead, com- 
"os g the Sheriff to return Twenty-four, Nc. to try the Iſſue upon ſuch a Day, 2 Hal. Hit. p. 
* r they may make the Precept returnable the ſame Day that the Priſoners plead, viz. Ad. 
oft Meridiem, ;, for Juſtices of Oyer and Terminer may take their Indictment and 

oners, and try the ſame Nay. lid. And x \s there alfo ſaid, that the Juſtices 
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as to the Point of their Precepts of Yenire fac. agree, with Jultices of yer and Ter- if 1 


x r they are, as to this e, Commiſſioners or Qyer and Terminer, and may indict ar- 
ud try the ſame Day, in Caſes of Felony. 2 H al, ill F. C. 261-2. 


"of: 


1 ME 1 £5. 


2 Hal. Hiſt. A Venire before Juſtices of Oyer and Terminer, returnable at a Day cer- 
P. C. 261. tain, is erroneous, unlefs the Seſſions appear to be adjourned to the ſame 
2 Hawk. Day, becauſe otherwiſe it ſhall: not be intended that their Commillien con. 
C. 406. ti nued fo long; but ſuch Venire may be returnable at the next Aſſiles, and 

then tried by Virtue of t Z. 6. cap. 7. | h | 
Here it may be proper to take notice, that the Statutes of 4 & ; V. 
M. cap. 24. and 7 & 8 W. and M: cap. 32. require that Jurors fla} 
be ſummoned fix Days before they appear, which ſeems to make it neceſ. 
fary that whenever a Yenire fac. or particular Precept is required, there 
ſhould be fix Days between its Teſte and Return; and to this Purpoſe it is 
enacted, by the 7 © 8 M. z cape 32. ** That every Summons of any Per- 
© ſon qualified, Sc. ſhall be made by the Sheriff, his Officer, or lawful 

Deputy, fix Days before, at the leaſt, ſhewing to every Perſon fo ſum- 

** moned the Warrant under the Seal of the Office, wherein they are no- 
e minated and appointed to ſerve z and in Cafe any Juror, fo to be ſum- 
* moned, be abſent from the uſual Place of his Habitation at the Time 
* of ſuch Summons, in ſuch Caſe Notice of ſuch Summons ſhall be given, 
* by leaving a Note in Writing, under the Hand of ſuch Officer, contain- 
ing the Contents thereof, at the Dwelling-houfe of ſuch Juror, with 
7 ſome Perſon there inhabiting in the. ſame. | 
«© Provided that thoſe Acts thall not extend to give or require any longer 
«© Time for the ſummoning of any Juries, that are to try any Iſſues joined 
* in any of the ſaid Courts that are triable by Jurors of the City of Lind 
* or County of Middleſex, than was by Law required before the making of 
ce the Act, nor ſhall extend or be conſtrued to give any longer Time, ot 
„other Day, for the Return of any Writ, Precept, or Proceſs of Yew: 
e facias, Habeas Corpera or Diftringas, for the ſummoning, attaching or 
e diſtraining of any Jury to appear, then was by Law required before the m 
making of the Act; but that where there ſhall not be fs Days between 
* the Awarding of ſuch Writ, Precept or Proceſs, and Return thereof, 
* every Juror may be ſummoned, attached or diſtrained to appear at the 
„ Day and Time therein mentioned or appointed, as he might have been 
before the making of the AQ.” | 
| 5 


* 


5. Where the Jury muſt appear. 


8 At Common Law, the Jurcrs and Parties were to appear at the Court 4 
4 Inſt 159. (4) where the Suit of Proſecution was depending, which occalioned a 1 
Cro. Car. great Expence, and a great Conflux of People to the ſuperior Courts; 7 


349- to Remedy which Inconveniency, it was ordained by Weſtm. 2. cop. zo. 


(a) 5 A that all Pleas in either Bench, which require only an eaſy Examination, Ns 
es ſhall be determined in the Country, before the Juſtices of Aſſize, by vnde Come 
turnableata of the Writ- preſcribed by that Statute, commonly called the Wit y Bb; 


certain Day Niſt Prius. 


— 


pl. 99. 2 Keb 835. | 


before Juſti- þ 55 3 | | I 
ces of Oyer, &c. needs not expreſs before what Juſtices it ſhall be returnable, for it cannot but de * 
intended that it ought to be returned before the Court that awards it. 29 E. 3. 30. b» Djer 315 > 


— ge 


*Page244q The Manner of contriving it was to direct the Venire to return the 
2 Inſt, 423. Jury at ſome Day the next Tern:, unleſs the Juſtices prius lali Die, 

= iale per {oo Venwint z and thus the Niſi Prius was at firſt on the Venire, and con- 

263.4. tinued in that Manner from Ea. 1. to Ed. 3. for though there were 10 Iſſues 

5 returned on the Venire ro make them appear at V/ Prins yet it Was 0 

5 much a greater Difficulty on them to appear afterwards at Weſimin/* 

which if they did not, the Diftringas ſued, that it had its Effect to 

bring them in cheir proper Counties; the Writ was contrived to Jas 
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mand them to come into Court, becauſe it would have been improper for . 


the Court to have commanded them to come into any other Place z fo 
. that their Appearance before the Juſtices of Aſſiſe is an Excuſe for their 
d Non-Appearance in Bank; but if they did not appear at the Aſſiſe, nor 
a Ieftminſter, then iſſued a Habeas Cerpus and Diſtringas to bring them 
g c. e antient Practice of the Defendant's heing effoinable on the Venire T. rials per 
1 vas a great Miſchief in this Proceſs, becauſe if he did not appear, the Fals 65. 
re Jury were afterwards obliged-4o appear in Bank ; and there was another 
19 Miſchief in this Proceſs as it then ſtood, that the Parties not ſeeing the Panel 
= beforehand, they could not be prepared to make their Challenge ; and the 
ful erſt of thele Mitchiefs was pretty well remedied by laying the Coſts on the - 
m- Deſendant when the Plaintiff prevailed ; but the ſecond Miſchief had no 
10- Remedy til! 42 E. 3. cap. 11. whereby it is ordained, that no Inqueſts but 
W Aſſiſes and Delivery of Gaols be taken by Writ of Ni Prius, or other 
me Manner, dt the Suit of Great or Small, before that the Names of all of them 
en, tht ſhall paſs in the Inqueſt be returned into the Court; and this fer the. 
un- Proceſs on the {ame Foot it now ſtands. EA 
vith From henceforward they could not place the Viſi Prius in the Venire, Trials per 
13 was dite ed by the Statute of Weſtminſter 2. becauſe it is directed that Pars 63. 
"ger vo [nqueſt be taken at Vi Prius until the Inqueſt be returned in Court, and 
ned theretore the Clauſe of Nifi Prins was taken out of the Vemre and placed to 
all the Habeas Corpus and Diſtringas, which was ſo awarded on the Roll in 
ig of the Furat' z this had many good Effects; 1/2. For that the Plaintiff and 
„ot Defendant knew the Names of the Jury, in order to their Chalienges. 
entre 2400, The Venire being returned, the Defendant had no Eſſoin on the Ha- 
g ot beas Corpus and Diſtringas, but was obliged to appear, or elle by Vet- 
- the minſter 2. cap. 27. the Inqueſt was taken by Default as if he had appeared. 
ween Another Advantage was, that the Jury on the Vi Prius were fined if they | 
reof, did not appear; and therefore the Clauſe in the Diftringas is qued Habeas 
t the Corpora etrum coram nobis apud Weſtm* Die Lune prox? poſt del 
bees (mm, Juſticiariis noſtris ad Aſiſas in Com' tus tenend aſſign', ft prius Die, 
Ec. and ſince they could find them on this Proceſs according to their Of- 
lence, they granted Vi Prius in the enſuing Diftringas, and did not com- 
pel them to try it at Bar, which was more convenient than the antient Way, 
Khere the appearing Juror was obliged by his Companions Default to come 
up to Weſtminſier z but now every one has Iſſues returned on him for his 
Court own Default. | | > | 
ned , The Day at M/ Prius and in Bank are in Conſideration of Law the 6 Mod. ). 
outs; ame, becauſe the Writ of Vi Prius, which gives Authority to the ſudge 
75. 3% bo try the Cauſe in the Country, is inſtead of the Court, and therefore the 9 70 
nation, eg certified by him on the Day of Bank is the ſame as if the Jury had 7 
= Come up to the Court, and the Trial had been had in open Court; and this, 
Vit 0 Þ has been ſaid, is for the Eaſe of the Subject, that the Jury and Wit- 
| ues may not come out of the proper County, | 2 
it but be |: ſeems agreed, that an Iſſue joined in the King's Bench upon an Indict- Dre. Car. 
yer 315- rent or Appeal, whether for 'Treaſon or Felony, or a Crime of an inferior 3 
Kure, committed in a different County from that wherein the Court ſits, 4 Co. as 1 
lay be tried in the proper County by Writ ef Vi/i Prius, by Virtue of the 4 Inſt. 160. 
urn the 5 of Weſtm, 2 cap. 30. Raym. 367. 
Die, & Yet inaſmuch as the Ki ng is not exprelſsly named in this Statute, and 11 Mod.246. 
nd con- Pa general Rule, that he ſhall not be bound by a Statute which doth not Page 245 
zo Iſſue⸗ prelsly-name him, it ſeems to have been generally holden, that wherever 21 
was 10 e King is a Party it is irregular to grant a Trial by Nifi Prius without 6 Mod. 8 
n ſpecial W 5 3 je IE 20d. 123. 
ninſlel pectat Warrant, or the (a) Aſſent of his Attorney; but it ſeems the 
Effect do 1 | 5 8 1 Cut 8 : 
| | Indictment; 
to com- Kt | 5 N 
awd n lems to require inati i „ 
great Examination, the Court refuſed to grant a Trial by N / Prius at the 


A 


"on of the Attorney General, till the King by his Lett ſigni ; : 
abe o wiel. Cre: Care 348, ill the g by his Letters had ſigniſicd = Pleaſure 13 ir 


* 


TT 


G) But nor Court may grant it in an (e) Appeal in the ſame Manner us in te) ot 
where the Action. | 55 8 a 


W 


1 ury is to : A 


— 


6. What Number are to be returned, 


Co. Lit. 135. Although by the Words of the Writ of Venire facias the Sheriff is only 

a. to returi twelve, yet by antient Courſe he was obliged to return twenty. 

four 3 and this, ſays my Lord Coke, is for Expedition of Juſtice ; for if 

twelve ſhould only be returned, no Man ſhould have a full Jury apper a 

be ſworn in teſpect of Challenges without a Tales, which would be a grey 

Delay of Trials. 

co. 36. But though the Sheriff return a leſſer Number, as where the Sheriff r. 

, Cro. Eliz. turned only twenty-three, and a ſufficient Number appear, and try the Iu, 

$87. this will be aided by the Statutes of Jeꝙ ail as a Miſreturn, 

wha are The Precept that iſſues before a Seſſions of Gaol-Delivery, Oyer aul 

2 Hal. Hiſt. Terminer, and of the Peace, is to return twenty-four, and commonly the 
P. C. 263. Sheriff returns upon that Precept forty-eight. 

But the Award or Precept to try the Priſoner after he hath pleaded, i 

2 Hal. Hiſt. only Perire facias twelve, and (5) twenty-four are returned by the Sherif 


. on that Panel. 


been held | | | 
that in Trials on the Crown Side for Criminals the Sheriff may be commanded to return any Number 
the Court pleaſe, and accordingly in Sir H. Yane's Trial the Sheriff returned ſixty. Keling 16, 


Godb. 370. At common Law in Civil Cauſes, it ſeems the Sheriff might have k. 
555 turned above twenty-four if he pleaſed; and therefore by the Statute al 
wes extends Ce) Weſtminſter 2. cap. 38. it is recited, That whereas the Sheriffs wee 
not to jurors Uſed to ſummon an unreaſonable Multitude of Jurors, to the Grievance 
returned for of the People, it is ordained, that from thenceforth in one Aſſiſe no mor 


Trial of cri- ſhall be returned than twenty-four. 
minal Per. < j 1 


ſons. Kel. 16. ; | x 0 
Before this And now by the 3 Geo. 2. cap. 25 ſect. 8. it is enadted, . That ery 
Statute the 4“ Sheriff or other Officer to whom the Return of the Venire facras fue 
Sheriff uſed 66 ,,,,; or other Procels, for the Trial of Cauſes before Juſtices of Alil 
3 * or Nifi Prius, in any County in England, doth or ſhall belong, ſhall 
xy in every upon his Return of every. ſuch Wric of Venire facias, (unleſs in Cauſe 
” Cauſe, * © intended to be tried at Bar, or in Caſes where a ſpecial Jury (ball it 
By the gth 4 firuck dy Order or Rule of Court) annex a Panel to the ſaid Writ, cus, 
3 ra . te taining the Chriflian and (1) Surnames, Additions, and Places of Abodedl 
ee 3 = * a competent Number ot Jurors named in ſuch Liſts as qualihed to ſee 55 
Wales for on Juries, the Names of the Perſons to be inſerted in the Panel annet 
the Grand *©* to every Venire facias for the Trial of all Iſſues at the ſame Aſſiſes in ad 
Seſſions not ic reſpeQive County, which Number of Jurors ſhall not be leſs than for) uf 
2 leſs « eight in any County, nor more than jeventy-two, without Direc * 
more J rte the Judges appointed to go the Circuit and fit as Judges of 1 10 
ffteenoutof ©* Nifs Prius in ſuch County or one of them, who are reſpectirel her 
every Hun- impowered and required, if he or they ſee Cauſe, by Order under bis d 
dred, and to ( their reſpeQive Hand or Hands, to direct a greater or lefſer Number; 
por ee at te then ſuch Number, as ſhall be ſo directed, thall be the Number to {ne 
. & on ſuch Jury, and that the Writs of Habeas Corpora Furatorum ot Di * 
*Page 246 ſubſequent to ſuch Writ of. Venire facias, need not have inſemeu t 
—By the 10 Bodies of ſuch reſpective Writs the Names of all the Perſons c 
See, the Hot, 
Number in | 1 | | 
the Coun- ; TS : hat 
ties Palatine the ſame as in other Parts of Zng/and, and to be ſummoned fourteen Di 
(1) Theſe Names are to be put in a Boz, and drawn in the Manner we daily ee, 


N ͤ 


« jn ſuch Panel z but it ſhall be ſufficient to inſert in the mandatory Part 

« of ſuch Writs, ref; pecti vely, Corpora ſeparalium Perſonarum in Panells haie 

« Previ aue xo naomi natorum, or Words of the like Import, and to annex 

« toſuch Writs teſpecti vely Panels containing the ſame Names as were re- 
« turned in the Panel to ſuck Fenire facias, with theit Additions and Places 
«« of Abode, that the Parties concerned in any ſuch Trials may have timely 
« Notice of the Jurors who are to ſerve at the next Aſſizes, in order 10 

« make their Challenges to them, if there be Cauſe; and that for the 

« making the Returns and Panels aforeſaid, and annexing the ſame to the 

« reſpettive Writs, no other Fee or Fees ſhall be taken than what are no 

« allowed by Law to be taken for the Return of the like Writs and Panels 

« gnne ned to the ſame, and that the Perſons named in ſuch Panels ſhall 

« he ſummoned to ſerve on Juries at the then next Aſſizes or Seſſions of 

« Nip; Prius for the reſpective Counties to be named in ſuch Writs, and 

© no other. 5 | 


ff te. N 75 Dh 
Ilie, 7. Of awarding Proceſs by Proviſe. 
* If the Plaintiff after Iſſue joined neglects to try his Cauſe the firſt Aſſiſes Trials per 


in the Country, or the firſt Term in Middleſex of London, the Defendant is Pais 60, 61. 


led, is at liberty to bring down the Cauſe by Provijo, ſo called by the Clauſe in the 
Sheriff Venire facias, which ſays, Proviſo ſemper quad fi duo Brevie inde tibi perves 


wrint, unum ecrundem tantum retorn” & exequaris; for both Plaintiff and de- 
ſendant having put themſelves upon their Country, the Plaintiff 's Laches 
{hall not prevent the Defendant's diſcharging himſelf from the Action, and 


＋ therefore the Proceſs is as well open for him as for the Plaintiff. 1 1 
This Proceſs by Previſo (4. e. with a Clauſe that if two Writs come Dyer 21s. 

1 to the Sheriff, he ſhall execute one of them only) may be taken out pl.51, 1 Fo 1 

atute of not only when the P laintiff neglects to take out the Venire the ſame Term, pl. 34. 

e but allo upon his neglect to get it returned 3 and in like Minner if Cro. Car. 

cal the Plaintiff makes the like Default in ſuing out an Habeas Cor pera, or 2 * POR 

og uber ſuble quent Proceſs, the Defendant may ſue out the like Proceſs by 665.6. 


Provijo. = Keilw. 176. 
But where the Defendant hath ſued out any Proceſs by Proviſo, there are pl. 11, 
Authorities that the Plaintiff to ſue out the proper tubſequent Proceſs 2 Jon. 34. 


at ene upon it in the ſame Manner as if he had ſued out the firſt, and that it is ir- . . 
4 2 regular for a Defendant to take out any ſuch ſubſequent Proceſs till che 1 7 


Plaintiff has made a Default in reſpect of the ſame Kind of Proceſs, except 2 Lev. . " 
only in ſuch Actions wherein the Defendant is an A gor as well as the Plain- 2 Sand. 336. 
bff, as in Replevin or Error, or Quare lmpedit againſt a Patron only, or 6 Mod. 246. 
Prohibition, Sc. in which Actions the Defendant may either take out Pro- 


- Abodedl ele by Proviſo, without any Default in the Plaintiff, or may, if he think 
4 to (ere % = it out in the ſame Manner, as the Plaintiff, without any Cauſe of 
| anne! 


li ſeems agreed, that neither in Actions whetein the King is ſole Party, 2Leon. 1ie. 


1 wr in Indictments, there can be any Proceſs taken out by Fuviſo, becauſe Keb. 195+ 
die da Lachey are imputable to the King; alſo it hath been queſtioned whether 6 Mod. 246. 


vere can be any uch Proceſs in Informations Q lam, becaule the King is 4. 
el bench la ſome fort a Farty. Y a 8 Sid. 316. 


0 his « But it ſeems agreed, that it may be ſo awarded in any Appeal, whether Keilw. 176, 
exp Capital or not Capital, in the ſame Manner as in other Actions, after the pl. 30. 


7 w_ made Default in relation tothe very ſame . of e ; 
rige the 7 88 . 3. cap. 32. which gives a Venire ſacias de Novo, where # | 
e is noxtied the felt Alber, it is enaed, * That if any Defend= Pe 265 
ut or Tenant in any Action depending in any of the Courts of Meſi- 
ter ſhall be minded to bring to Trial any Iſſue joined againſt ar 
VVV . « when 


for Aſliſes- 


, firſt Aſſiſes. 


7 


4 F ; * 
* * i 4 3 
- * 8 . 4 L * 


hen by the Courſe in any of the ſaid Courts he may lawfully do the 


4, ſame by Proviſe, ſuch Defendant or Tenant ſhall or may, of the iſſuable 
„Term next preceding ſuch intended Trial to be had at the next Aſſiſes 
e ſue out a new Venire fac ias to the Sheriff by Praviſo, and proſecute the 

« ſame by Writ of Habeas Cor peru or Diſtringas, with a Nifi Pris, x; 
“though there had not been any former Venire facias ſued out or returned 

in that Cauſe; and ſo ties quoties as the Matter ſhall require.“ 


ey 
— 


Bi Ot the Neceſſity of returning a Panel into Cone, Cod . 
| ſoner may demand a Copy of it, | 


By the 42 E. 3. cap. 11. it is recited, that divers Miſchiefs had happen» 
ed, becauſe that the Pane.s of Inqueſts, which had been taken before ultices 
by Writ of Scire facias and other Writs, had not been returned before the 
Seſſions of the juſtices at the Vi Prius, and otherwiſe, ſo that the Parties 
could not have Knowledge of the Names of the Perſons which ſhould pals 
in the Inqueſt 3 whereby divers of the People had been diſinherited and op- 
-  (a)TheSta- preſſed 3 and thereupon it is ordained, © That no Inqueſt but (a) Aſſiſes and 
tute of 6 H. Deliverances of Gaols be taken by Writ of Mi Prius, nor in any other 
6. c. 2. pro- ©6 Manner, at the Suit of the Great or Small, before the Names of all of 
vides allo 4“ them that ſhall paſs in the Inqueſt be returned in the Court, 


3 Eh This Statute extends as well to Writs of M/ Prius in Criminal Caſes as 
P. C. 1 in Civil, and to Jurors returned upon a Tales as well as to thoſe returned 
| upon a principal Panel. : 


| ut it ſeems that in Trials before the Juſtices of Gaol Delivery the Pri- 
foner has no Right to a Copy of the Panel before the Time of his Trial, 
except only in Caſes within the Purview of 7 & 8 W. z. cab. 3. which 
enacts, That every Perſon indicted and tried for High Treaſon, or Mil- 
„ prilion thereof, (except it be for counterfeiting the Coin, &c.) ſhall 
*© have a Copy of the Panel of the Jurors who are to try him duly returned 
„ by the Sheriff, and delivered unto him two Days at leaſt before he (hall 
& he tried.“ | . „„ 
2 Hawk. It hath been adjudged to be ſufficient within the Intent of this Ad, to 
P. C. 410. deliver to the Priſoner a Copy of a Panel arrayed by the Sheriff before 
it is returned to Court, if the very ſame Panel be afterwards * 


\ 


deſedu Furatorum z and therein of dnn. 


9. Of the Trials going off pro. 


ing a Juror, 


Vide theSta= If a Venire is awarded, and the Parties do. not go to trial the next Af 
tute 7 8 ſiſes, but it lies for ſeveral Terins, the Continuance may be made by a Vi 
Ce ws nen miſit Breve 3 but if a Nifi Prius be awarded, and ſome of the Jury 
A 4 fa- appear, and the Pane] be not full, ſo that the Trial is not carried on, the) 
cias de novo, enter thoſe of the Jury that appeared, and alis non wenerunt, ideo reſpedu- 
in caſe the entuð tothe next Term pro Oefen Furat', and at the Day in the next Term 
Caule be they award an Alias Di/iringas to the next Aſſiſes, with a Nift Privs 


not tried the the next Term. Pf | 7 y 
It is held by the Opinion of ſome, that in a Criminal Caſe not Capita, 
the Evidence given, the King? 


after a jury ſworn and impanelled, and all 
4 Ry may, without the Party's Conſent, withdraw a Juror, and babe 


the Cauſe tried over again. „ 0 
Carth. 465. But herein the better O inion ſeems to be: 1//, That in capital — 1 
DP Juror cannot be withdrawn, though all Parties conſent to it. 9 * * 


Vent. 28. 
' Raym. 84. 
* Page 248 


ny 


' 


„„ „„ 


| Criminal Caſes not Capital a Juror may be withdrawn, if both Parties 

conſent, but not otherwiſe. 34y, That in all (a) Civil Cauſes, a Juror (a) Where 

| cannot he withdrawn, but by Conſent of all Parties. 1 | _ Jurors 
Night could not agree, à Juror by Conſent was drawn. Cro, Car. 484. 


it hath been held, that a Juror withdrawn from the Panel by Conſent Ca. La ad 
ef both Parties, to the Intent the Trial might for that Time go off pro De- = 390. 

fedu Furatorum, it being neceſſary for the Jury to have a View, may be of ee 

the jury, when the Cauſe comes to be tried at a ſubſequent Time, and 

thac this being neither a principal Cauſe of Challenge, nor to the Favour, 


cannot be Error, 


, ” 


— : 2 Lig w; " 22s. HS... 7 * 4 r . — * * 2 WA 


(c) Jn what Caſes and in what Manner, a Tales 
1s grantable, | 3 
IN CE the (3) 3 Geo, 2. og the Regulation of Juries, and by which (z) wh n 


the Sheriff cannot return leſs than forty-eight Jurors, the Uſe of a Tales been held 
ſeems to be taken away z but as the Statute herein extends only to Civil fince this 


Y 12 nas 4 * o - wh * 4 _* — * * * —— 
F 


Cuuſes, it will ſtill be neceſſary to conſider the Manner of awarding a eee 
Tales, eſpecially in criminal Caſes. GT oo, 


; | tibus was als 
lowable upon ſpecial Juries, by Raymond, C. J. in the Caſe of The King verſus Franklin, Tria. 
5 Geo. 2. 2 Kel. 77. pl. (39). 2 Sefl. Caf. 333. pl. 189, 21. Vin, Abr. 313. pl. 121. 


1 


+ In Special Jury Cauſes, and in common, a Tales is allowable.— t is the conſtant Practice, 


If all the Jury did not attend on the Habeas Corpus or Diſtringas, whether 10 Co. 104+ © 
by reaſon of the Death of ſome of the Perſons returned, or Pr any other Dyer. 359. 
Cauſe; or if jo many be challenged and drawn, that there do not remain a P Rol. Abr. 

. | iS . : 2 Ro „A . 
ſufficient Number to make a Jury; or if after the Jury is charged one or 671. 
more of them die, there are at Common Law the Writs of Undecim, Decim, Plow. 100, 

0: 09 Tales, according as the Number was deficient, to force others into 2 Hal. Hilt. | 
Court to try the Itſue, or by (e) Statute the Plaintiff may pray a Tales 3 2 
Circunſtantibus to prevent the Delay of the Decem Tales. | ide Tag 

t | | vide the 
| Satutes, 35 H. 8. cy 6, a by 2 & 3 E. G. c. 33. 4 & 5 Ph. & Mar, c. 7. 5 Eliz. 


25. 14 Eliz. c. 9. 7 & 8 , 3. Co 32. 


\ Tales may be granted as well on the Application of the Defendant ” Croc Cars 

P aintiffz but it ſeems that a Defendant cannot regularly pray it till there — 104. 

5 been a Default in the Plaintiff. . | 2 Rol. Abr. 

Dyer 359. pl. 2. it is ſaid hat if a fon 9e not d the Plaintiff ele, 
| + Pl. 2. it is ſaid, that if a full Jury do not appear, and the Plaintiff prays a Difiringas 

Without praying any Tales, the Court ought to grant it at the Prayer of the Defendant. 


Ia Capital Caſes the, Tales may be granted for a larger Number than the Bull. 121. 


* > 7 
DR 


Proceſs z as for ſixty, or forty, or any other even Number, in order to rp, i 
Re Delays from peremptory Challenges; and in this Reſpect a Tales in e A 
ry Caſes is different from what it is in any other Caſe z it being an al- 1 1 

ved Rule, that in all (4) other Cafes the Tales muſt be for a leſs Number, 4) But a "a 
* lt Proceſs, En ales de Cir ; 
6 ; cumſlantibus | 


may be of any uncertain Number. 10 Co. 104. 44 


# 


1 


Every 


pl 64 there be a, ſufficient Number, otherwiſe more ſhall be added to them by: 


| Cro.Bliz, It feems, that a Tales is not grantable on the return of a Henire, but only 


655d. 46 ſeems that ſuch a Tales cannot be prayed for the King upon an Indiftme 


Page 249 #* Every ſubſeque nt Tales in Capital, as well as in all other Caſes, mu | 
T0Co.195-2- be for a leſs Number than the former, except the former were quaſhed, in | 
Keil, 176. Vhich Caſe the next may be for the ſame Number. Eg 


8 The quaſhing the Array of the principal Panel doth not uaſh that of 
Dyer. 4455 the Tales, but the Inqueſt ſhall be taken by thoſe returned on No Tas 1 


new Tales; but if all the Perſons returned on a Habeas Corpora be <a. 
lenged and drawn, there ſhall not be a ales awarded but a new Vein, 14 

for the Word Tales plainly refers to ſome others, to whom the Perſons te. 
turned are to be like; alſo if the firſt Habeas Corpora be quaſhed, the 
ſecond with a Tales cannot be quaſhed with it, and the Party muſt 

on as if the Venire had only been returned, and nothing done upon it; 1 

| _—_ a Pfoceſs is quaſhed, all that follows and depends upon it fall 
with it. 5 | | 


44 


$02. on the Return of a Habeas Corpora or Diſtringas, becauſe it appears not he. 
2 Kol. Abr. fore ſuch Return, but that a full Jury may appear; | 


Rol. Abr. A Diftringas or Habeas Corpora, with a Command to add ſo many mar 


98. to thoſe ſummoned on the Venire, is the firlt Proceſs againſt the Tale, 
Cro. Jac, If a Juror be withdrawn after a Trial commenced, whereon a Tal dt | 
677: Circumflantibus was awarded, and afterwards a new Habeas Corpora be tak 


out with a Tales, it ſnall appoint the Tales to be added to the Jurors firſt rx. 
turned, and alſo to thoſe returned on the Tales de Circumfbantibus, 
Lev. 223- The Statutes, which authorize Juſtices of Nifs Prius to award a Tas 4 
367; Circumflantibus, extend as well to all Capital Caſes, as to others; butit 


or Criminal Information, without a Warrant from the Attorney General, « 
an e Aſſignment from the Court, before which the Inguelt is taken 
Keilw. 176 It ſeems not to be clear, that a Tales is grantable by Juſtices of Oye, &. 
ol. 10. or of (a) Gael - delivery; but if a Trial be put off before Juſtices of Gul 
low. 100. delivery for want of a full Jury, they may, without doubs, order a lag! 
Telv. 23. Panel, whereon the former Jurors ſhould be returned in the ſame Oidera 
Jenk. 349. before, and called to be ſworn as they ſtand, without any more Regard 


Bore Juſtices thoſe who were ſworn before, than to the others; and the like Method i ha 
of Gao) De- to be obſerved as to a Jury returned with 2 Tales. IW 
livery this ' 5 . Ma 
Learning of Tales is not fo much of Uſe becauſe there is no particular Precept to the Sherif u ref 
return either Jury or Tales, but the geygeral Precept before the Seſſions, and the Award or Colt wh 


mand of the Court upon the Plea of the Priſoner, 2 Hal, Hiſt. P. C. 266. 


Mich. Gen. On a Writ of Error of a judgment given in the Court of Inu m 
2 in B. . ſolemnly adjudged, that a Cuſtom in an inferior Court to try by a Tale 4 
= ES Circumflantibus was void, as it breaks down that important Rule, that Tris 
2 Rol. Abr. muſt be per Pares, and admits an unlimited Latitude of gleaning! 
673: any Set of Men for Jurors, however profligate and unfit for the Office, 
yl. 16. intirely deprives the Parties of their Challenges, 5 
Sel. Caf. [t was agreed to be common Practice in the Circuits that if but one | 
Evid. 110. ror appears and he is challenged, there may be twelve Tateſmey i" 


who may try the Cauſe, 


1 In 


. 
. 00) Ju what Cafes and in what Banner fpe- age 
tial Juries are appointed, RE 


of | ; 

} if | . | . 1 | 2 * : | | - ; 
PECIAL Juries are appointd on Motion and Application to the Court 2Lil Regiſt. 

2 8 for that Purpoſe, on which, if the Court think le reaſonable, the Sheriff 1 23. that the 

ire; | is to attend the Secondary or Maſter with his Book of Freeholders, who, in — fiby g 


the Preſence of the Attornies on both Sides, names Forty-eight Freeholders, of yyer- 
and then each Party ſtrikes out twelve, by one at a Time, the Plaintiff or chancs if 


convenient. 


If the Rule was entered into by Conſent, it is ſaid to be a Contempt „N 
the Attorney not to be pręſent; but to remedy any Inconyeniency, from 125 
hence, a Rule was made, that when a Maſter is to ſtrike a Jury, vis. 135. 
Forty-eight out of the Freebplders Book, he ſhall give Notice to the At- S ik. 43 
tormes of both Sides to be preſent; and if the one comes, and the other N 
does not, he that appears ſhall, according to the ancient Courſe, ſtiike out 
twelve, and the Maſter ſhall ſtrike out other twelve for him that is ab» 


ſent. 7 5 | 1 

And is ſaid, that if by Rule of Court the Maſter is ordered to ſtrike Balk, 405. 
a Jury, in caſe it be not expreſſed in ſuch Rule that the Maſter ſhall Pl. 1. 
ſinke Forty-eight, and each of the Parties ſhall ſtrike out twelve, the Maſ- 
| ter ſhall ſtrike T'wenty-four, and the Parties have no Liberty to ſtrike out 


by the Secondary, as the Jury, to try the Cauſe. 


eral, 0 out the Conſent of the Parties, but never at Nip Prius, unleſs for good Lew and 
take Cauſe ſhewn, ſuch as Partiality of the Sheriff, Sc. Eg. 248. 

er, Gt. Alſo it is ſaid to be contrary to the Courſe of the Court of B. R. in 3 Jon. 233 
f Gul Capital Caſes, to order the Clerk of the Crown to ſtrike a Special JOEF-28 |: ; 

a large 18 done by the Secondary in Civil Cauſes upon Trials at Bar 7. + S:e the 
Oider u 5 : | X 85 | next Clauſe, 


By the 3 Geo. 2. cap. 25. ſe, 15. reciting, that whereas ſome Doubt There can 
bad been conceived touching the Power of his Majeſty's Courts of Law at beno ſpecial 
W-fiminfter, to appoint Juries to be ſtruck before the Clerk of the Crown, Jury in 
Matter of the Office of Prothonotaries, or other proper Officer of ſuch 2 
telpeQive Courts, for the Trials of Iſſues depending in the ſaid Courts, 21 Vin. Abr. 
without the conſent of the Proſecutor or Parties concerned in the Proſecu- 301. pl. 3. 


nion or Suit then depending, unleſs ſuch Iſſues are to be tried at the Bar of From the 


1 lhe lame Courts, it is enacted, © That it ſhall and may be lawful to and for Penning of 
al » his Majeſty's Courts of King's Bench, Common Pleas and Exchequer at © a 4 
at Tridh | Weſtminfter, reſpeQtyel y, upon Motion made on behalf of his Majeſty, > irs only 


( o ; 

F ſection for any Miſdemeanor or Information in Nature of a Quo of 

ae depending or to be brought or proſecuted inthe ſaid Court ot leine 

xchequer, or on the Motion of any Plaintiff or Plaintiffs, Defendant or we Sei 
endants, in any Action, Cauſe or Suit whatſoever depending; or to ill not 


Iſſue 
for 


' any of t em; and the ſaid Cou by ref; | j cial 

: { Courts are hereby reſpeQively authorized and cialJuryup- 
required upon Motion aforeſaid, in any of the Caſes afore-mentioned, 75 a Writ 
0 1 Symonds v, Parminter . No Special after common | Proceſs returned. 2 Bar 
"is peri Jury Rruck and returned by Tien of the Court, 4 Barnes Ha.  . 


bud " 


f meh ſometimes, on Motion, makes a Rute for the Sheriff to ſummon a good Jury, 


len of a ſuperior Rank or Station to thoſe commonly ſummoned. 
| * % 


7 


(0) 


his Attorney beginning firſt, and the remaining twenty-four are returned theythink it 


ay. | | | 355 
li is aid that a Special Jury may be granted to try a Cauſe at Bar with- Mod, G. 


or on the Motion of any Proſecutor or Defendant in any IndiQment or to the Trial 


be brought and carriea on in the ſaid Courts of King's Bench, &c, or in grant a Spe- | 


A 

2 „ : 3 a 
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to order and appoint a Jury to be ſtruck before the proper Officer of 
Zu reſpective 7 Fried d Trial of any Iſſue joined 1 e the ſaid . 
and triable by a Jury of twelve Men, in ſuch Manner as Special Juries 
have been and are uſually ſtruck in ſuch Courts reſpectively, upon Trials 
“% at Ear had in the ſaid Courts, which ſaid Jury, fo ſtruck as aforeſaid 
© © ſhall be the Jury returned for the Trial of the ſaid Iſſuc, 
*Page2gi #* And by Se. 16. of the ſaid Statute it is further enacted, . That the 
Bee Andr. Perſon or Paity, who ſhall apply for ſuch Jury to be ſtruck as aforeſaid; 
51, 53 * ſhall hear and pay the Fees for the ſtriking ſuch Jury, and ſhall not have 
2 Str. 1089.6. any Allowance for the ſame upon Taxation of Coſss. 
Suppl.toLi, 4 | | 
Abr. 7. | Neck | | F 
Barnes 97 Se 7. 17 Provided, ** That where any Special Jury ſhall be ordered, by 
, Prat. Reg. Rule of any of the ſaid Courts, to be ſtruck by the proper Officer of ſuch 
C. P. 85 * Court, in the Manner aforeſaid, in any Cauſe arifing in any City of 
"55 3a County of a City or Town, the Sheriff or Sheriffs, or Under-Sheriff of 
% e ſuch City or County of a City or Town, ſhall be ordered by ſuch Rule 
„ to bring, or cauſe to be brought before the ſaid Officer, the Books or 
+* Liſts of Perſons qualified to ſerve won wg within the ſame ; out of 
*4.which Juries ought to be returned by ſuch Sheriff or Sheriffs, in lik 
Manner as the Freeholders Book hath been uſually ordered to be 5 
“ in order to the Striking of Juries for Trials at the Bar in Cauſes ari 
jn Counties at large; and in every ſuch Caſe the Jury ſhall be taken al 
1 „ ſtruck out of ſuch Books or Liſts reſpectively.“ 
Mod. ca. A Rule was made for a Special Jury, which was entered into by Confeny 
Law _ and afterwards, when the Parties attended the Maſter, the Defendant 
_ ſtruck out ſome Hundredors, and at the Trial challenged the Array for 
Berri. Want of Hundredors, which the judge of aſſiſe allowed a good Challenge; 
2WillRep. and this was held ſuch a Breach and Contempt of the Rule, that an At- 
439. tachment was granted for it. 5 5 
25tra. 119. Rut where in the Trial of a Que Warranto, the Defendant challenged the 
The King Array of a Special Jury, that had been ſtruck at his Requeſt, for Partialiy W. 
110 rats the Sheriff; and an Attachment being moved fur, and the Caſe next abore 
Geo.2.in Telied on, it was denied; and ſaid per Curiam, that the Attachment in the 
B. R. 2 Stra. Caſe ſupra was granted by reaſon of the Abuſe of the Rule; but here the FA 
1000, 2Kel, only Foundation is the Jury's being ſo ſtruck at his Requeſt, which is nt 
110. alone ſufficient; for he had a Right to challenge the Array on the Proceſs' ther 


7 being directed to a wrong Officer ; and the Rule might have been fulklled Aa 
another Way, vis. as the Sheriff was partial, a proper Pantry might hare the 
been made, and Proceſs direed to the Coroner. 8 oo + 

| - fn . N # 15 the 8 
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(E) Uho are to be returned; and herein of th Wc, 
Dualifications and ſevezal Cauſes foz which ther WW: 


map be challenged ; And herein, L os 


vil x Of Challenges to the Array or to the Polls; and herein where the * aot m 
ſufficiency oF Partiality of the Sheriff or Returning Officer 13.4 pf 
pal Cauſe of Challenge, or to the Favour, | | . 

5 . To Site RR 
Co. Lit. 156. Challenge (a) to Jurors is twofold ; either to the Aras, d. 
Be 7 A Polls, ge e. to the particular Jurors z to the Atta of the ee 
| 2 n Panel, and to the Array of the Tales; and herein my ord Cote wh 4 
| — 4 that the Jurors Names are ranked in the Panel one under another, Ol 
wer ban ah] 8 | * 

Wenge 


/ 


ELIE 


Order or Ranking the Jury is ealled the Array; as in common Speech we co. Lit. 
ſay Battail Array for the Order of Battle; fo as to challenge the Array 155. b. 
of the Panel, is at once to challenge or except againſt all the Perſons ſo 

arrayed or impanelled, in reſpect of the Partiality or Default of the Sheriff, 

Coroner, or other Officer who made the Return, © © f 

„his Kind of Challen 


. enge, or to the Favour, like that to the Polls or particular Jurors ; for Co. 
, they thought there could be no better Rule to aſcertain what ſhould be a 156. 
= | Challenge to their Officer, than what was a proper Challenge to 


each Juror's Partiality ; for they did not ſuppoſe that they had a Jury per 
quar rei veritas melius ſciri poterit, unleſs they were ſettled by a Perſon ab- 


by ſolutely indifferent. | 1 8 5 2 3 
< A Principal is grounded on ſuch a manifeſt Preſumption of Partiality, Co. Lit. 156. 
of | that if it be found true it unqueſtionably ſets aſide the Array of the Juror, 

of but a Challenge to the Favour leaves it to the Diſcretion of the Triers. 

ule There are many principal Cauſes of Challenge to the Array; as if the Co. Lit. 156. 
1 Officer return any Juror at the Party's Denomination, or that he may be RY 
t 


more favourable to one Party than the other; or if. the Array be returned 
by a Bailiff of a Franchife, and the Sheriff return it as of himſelf; in 


bf, becauſe the Return cn Record is in the Sheriff's Name; but if the 


Sheriff return one within a Liberty, this is good, and the Lord of the 
Franchiſe is put to his Action againſt him. 


ſent If the Sheriff be liable to the Diſtreſs of either of the Parties mediately Co.Lit. 156. 
. or immediately, or if he be his Servant or Officer in Fee, or of Robes, or Fs oF pag 
4 his (a) Counſellor or Attorney, or have Part of the Land depending on % wo 


a) B 
the ſame Title, or if he has been Godfather to a Child of either of the oP — 
Parties, or either of them to his; or if either of them have an Action 402. theſe 
of Debt againſt him; or if an Action of Battery, or ſuch like, 


is twofold, either a principal Cauſe of Chal- *Page 252 


which Caſe the Party ſhould loſe his Challenges in a Default in the Bai 


4 


ed the | | 5 ar Chal. : 
1 . de. are depending between them, ĩheſe are principal Challenges Faure 3 
| tot ray. ; | | | | aur onl a 
fate But if either of the Parties be ſubje to the Diſtreſs of the Sheriff, £c, Co. Lit. 196. 


oy if the Sheriff, He. havean Action of Debt againſt either of the Parties, 


1 thele are Cauſes of Challenge to the Favour only; for the Sheriff, Qc. 
roceſs' thereby is not under the Party's Influence, but the Party under his. 5 
ulfiled Conſanguinity, how remote ſoever, between the Sheriff or Juror and Co. Lit. 186 


ether of the Parties, or Affinity by Marriage of either Party himſelf with 1-con- 38. 
de Couſin of the Sheriff or the Jury, ore 2 are principal Cauſes of 

Challenge to the Array, or to the Polls ; but i the Marriage be between 

the Son of the one and Daughter of the other, it is a Cauſe of CO to 

the Favour oaly ; and he, that Challenges the Array or a Juror for a 
oulnage, muſt ſhew how the Party is Couſin ; but if it be found that he 


e; and here my Lord Cole notes, that a Baſtard can have no Kindred. - ing Coun, 

: 47 7 | 1 though in 
3p 9h Degree is ſulicient, - Dyer 319: a. Pl 13- — The Array uf a Panel, becauſe the Sheriff 
Wh _ to the Plaintsff; and upon à Traverſe it was found that they were Couſigs, but not in 

Manor as the Defendant ha alledged; and per Cyr the Array was quaſhed, for the Manner 
dot material, but whether Couſin or not. ee i 


That the Sheriff and one of the Partics are, Fellow 
pu Cauſe of Challenge, but only to the Favour. 


x 


Servants not a rin- Dyer. 367. 
Sen ante, not a prin- Dyer. 


1 it has been doubted, whether the (e) Lefſot in Ezectment, being of 12. 
ö inc f Cro, . 21 M : . 3 2 ? 3 3 
e pt: ws 6...) 1», Moor, 894. Eyre yer. Baniſter, (e] It is ſaid that where the Defendant juſti- 
510 6 rf to J. S. and that 955 2 wy 15.8. : 


So Jr within the Diſtreſs of J. S. for that the TY 
| yo an Ejectment it ne bong held the Houſe d 
* 171g, that the Leſſor of Plaintiff, being a Peer, 
Geo. 4 1 he did not a 
UGeo, 8 Fr; Lellee of Lord Gower and Gardner ; & vide Skin. _— 8. S. P. See 
Vel, I 4. [No Challenge ** Array for want of A _ Vide 2 ira 1023. 


> is to be tried. t. 25. — But 

Lords, in the Caſe of Hallam yer, Ba- 
and no Kyight returned, was nd Ca 'of 
ar to be Party to the Record. And the 8. P. was reſolved Mich. 


Couſin it is (5) ſufficient, whether it be found in the Manner alledged or (4)That be- 


. 


d of F. S. it is 2 pt incipal Challznge; : 


1 
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Kin to the Sheriff in ſuch a Manner as to make it a principal Cauſe f 
Challenge, in caſe he had been Plaintiff or Defendant, has been a principal 
Cauſe of Challenge, and by ſome it bath been held a principal Cauſe, fur 
though this is but a fiQitious Action, yet the Leſſox only being concerned in 
Intereſt, and the Plaintiff a fichtious Perſon, the Courts take notice of the 
page 253 Ieffor as the * real Plaintiff, by ordering him in certain Caſes to pay Cott, 
e. but the better Opinion is, that it is no principal Cauſe of Challenge; 
that he not being Party to the Record, the Judges ex officio are not obliged 
to take notice of him, and that to do it in this Caſe would tend to Delay, 


which the Courts always avoid. es N 
Ero. Eliz; The Array of a Panel was challenged re tenus, becauſe it was returned 
369. by the Sheriff two Days after he had received a Writ of Diſcharge ; and it 
Hore ver. was ſaid per Cuy. that it could not be challenged for that Caule, becauis 


3 
Brom: it would be a direct Averment againſt the Record, for it is returned by | 
him as Sheriff, aud the Return accepted; but by the Advice of the F 
Court the Party made his Challenge to the Array, becauſe it was favouradlj 
| made, and returned in favour of the Party, Sc. and Hue being joined f 
; _ * thereupon, and all this Matter given in Evidence, the Court direQd1he « 
Triers, that it was not duly made and returned, for it was without War | k 
rant; whereupon the Array was quaſhed. | 
2 Vent. 58. But where a Challenge to the Array was taken, becauſe the ſperf 7 
in the Caſe who” made the Return had continued in bis Office for more than three 
of the She Months, and not taken the Oaths, and ſubſeribed the Declaration t quirel 
0 Bucks. by the Act 25 Car. 2. cap. 2: made for preventing the Dangers by bo- he 
pin Revuſants; and ſo his Office, by that AQ, was void to all Intent, © 
and Purpofes before he made his Return of the Jury; but the Challenge 
was diſallowed by the Court, for he muſt be taken here as Sheriff de fads; 
and if ſuch a Challenge ſhou}d be allowed, no Trial could be had, but 
ſhould be put off, unleis the Party were ready to ſhew that che Sheriff had 1 
jj hen he Tee lu id ho et, | TT . 
ro. Eliz, The Plaintiff for his Expedition ſurmiſed that he was Servant to the 5 
= 5 Sheriff of the County where the Action was brought and triable, and Bs 


| Mathew: prayed a- Henite fac. to the Coroners,: and the Defendant non dedixi ; 
" whereupon. Proceſs was awarded to the Coroners 3- and after Trial, and 
Verdict for the Plaintiff, - it was moved that this Proceſs was miſawarded, 
and a'Miſ-trial, for Proceſs ought not to be awarded to the Coroners bet 
Where the Challenge is Principal; and here to ſay that he was Servant 
to the Sheriff, is no principal Challenge, but only to the Favour, where 
fore, Sc. but the Court held, foraſmuch as if the Sheriff had returned 
| this Panel, it had been a good Cauſe to quaſh the Array for Favout 
s TEE (Ca that the Plaintiff to avoid that Delay might well-ſhew it, and hate 
7 won Proceſs to the Goroners; and the rather, this being. a (6) judics 
P. ſeems And not an original Writ * and the Clerks ſaid there were many Free 
to have ad- dents according!y. = „ | 5 1 
„„ os Labels 
©o.Lit.r56. If the Challenge to the Array be found againſt the Party he (hall bat 
. 157. K. his N to the Polls; but neither: Party ſhall take a Challenge to tis 
Polls, which they might have had to the Artax. 


2 a Where Inſufficiency and: not. being Liber Homo is 1 good Calf * 
| VùVö ft: Challenge to the Polls, 


ban, I Cliallenge to the Polls is, as has been obſerved, a Challenge u 
Land: beiter Juror, who, it ſcems,- of old could not be oballenged r 


* * * # 
$2.4 8 . F „ 3 9 . 


; a * 


C 


ö 1 7 | 
by the feadal Law, as the Pares Curtis, were the Judges; and therein 
the Rule was Pares qui Ordinariam Furiſdictionem babent recuſari non 
unt but though thotę ſuitors, as Judges of the Court, could not be 
challenged, yet the Pares, when brought up by Writ, were ſubject to be 
challenge i; and the Reaſon is, that there are ſeveral-Qualificatians re- 
quired by the Writ, viz, that they be Liberos & Legales Homines de 
wicineto (of the Place laid in the Declaration) quorum quilibet habeat decem F 
Libras terrar tenementer. vel reddit” per ann ad minus, per quos rei ver: : 
* tas melins ſciri foterit, & qui nec (of the Plaintiff nor Defendant) *Page254 
alia offinitgte attirgunt,. ad fociend quand Furat' Patriæ inter partes ; 
earl. Theſe Qualifications were inſerted, becauſe this Manner of f Jurors in 
[rial was different from helow z for there the Trials being all by the Pares, TY tobe 
* "We . ; . reeholders 
if there was a Majority amounting to twelve, the Cauſe was decided by and worth 
ſuch a Number as were neceſſary; but here, becauſe they brought up 100l. 3 Geo. 
| hut twelve, and they were all to be of one Mind, in order to make the 2. c. 28. . 
Verdict, therefore it was neceſſary there ſhould be ſeveral Qualifications 19-—Leaſe- 
mentioned in ſuch Perſons who are to give in the Verdict in that Cauſe ; olders of 
and if any of the Qualifications were wanting in any one, it was a ſufficient pot 
Reaſon to rejeR ſuch Perſon. TH , fed, 5 
: | 1 ; Geo. 2. Co 
7. . 3-— Qualifications of Jurors in Capital Caſes, ſettled by 3 Geo. 3. e. 25. ſ. 20. Vide poſt” 256. 


— ark. _— 


255. eh Goh im ET won” noe tt; 


| The firſt Qualification is, that they ſhould be Liberi & Legales Homines; _ 11 
| hence it has been always clearly held, that Aliens, Minors or Villeins, Co. Lite. 


cannot be Jurors» m_—_ pies 


| 5 7 Co. 18. in 
Calvins Caſe. 2 Rol. Abr. 656. 


Alſo Infamy is a good Cauſe of Challenge to à Juror; as that he is Co. Lit. 6.b. 
outlawed, or that he had heen adjudged to any Corporal Puniſhment 155. b. 158» 


whereby he becomes infamous, or that he hath been convicted of Treaſon Cro . Car 134. 


2 Bulſ. 158. 
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and holden, that Excommunication was alſo a good Challenge; yet it ſeems 2 Lev. 263» 
" that none of the above cited Challenges are principal ones, but only to oo lens whe 
the Favour, unleſs the Record of the Outlawry, Judgement or Conviction, P. G. 10%, 
rvant he odtced;. 7. , | . 393 
jaw! produced, 1f it be a Record of another Court; or the Term, Sc. be 2 Hawk. 
10 thewn, if it be a Record of the ſame Court. P. C. 417-8. 


Ide Venire facias was Probes & Legales Hanines; and it was objected, Raym. 417. 


wou, that it ought to have been (a) Libere Legal 3 ee 7 
Di | x | gales Homines, there being a 47 
1 Difference betweeen Prob us 6 & Legalis z tor that Lids lis is he who ver · Blood 1 


_—_ 
n 


hot outlawed, and againſt whom no Exception can be taken in this Ken 6 
rec Behalf 3 that Prebus is not taken notice of in Th z and Liber Hemo is not 3 
= one that hath Freehold Land, but that hath Freedom of Mind, and (a) Libros 

and indifferent, no more inclining to the one than to the other; but it or Lileras in 
e x1judged that Prebos & Liberos are of one Senſe, and that the Statute the Lane 


of 1 1 0 : | 2 
wi s 2. 955 gives the 7 enire, does not tie the Writ 0 the very aſter V an 


. Where the Want of a Free bold f * competent Eſtate, is a good Cauſe 
uſe of VNN t Challenge. ; | | 


TIO ˙ . 


|t ſeems to be admitted by the Statute of 21. F. 1. de bis que ponendi Raym. 48 
. 0 ö 4. * vm. 4 yo 
* 3 if and al ſo by _ Regi ſter, that at Common Law as was no Vent. 366. | 
wk ” at Jurors ſhould have any.Freehold as to Inqueſts before Juſti | 
A yre, or in Cities or Burghs; for it ſeems, that in Corporations the 
am, and not the Freehold, made them Liberos homines. 


T 3 ER Alſo 


F U i U 5 


Keilw:46- Afſo it ſeems agreed, that the Common Law doth not- require tht 4 
NP: Juror ſhould in any Caſe have a Ftee hold of any certain Value ; and upon 
2 Hawk. this Ground it hath been adjudged, that a Free hold worth but 20s. or 5* 
P. C. 415- or even 14. is till a ſufficient Qualifieation for a Juror in ſuch Caſes as are 
— N 3 within the Statutes; which require a Free hold of greater Value. 
2 Hawk. ® Alfo by ſome Opinions it is holden, that the Common Law did dot 
C. 415. and require that a Juror ſhould in any Caſe have a Freehold ; but this js not 
the Autho- only contrary to what ſeems implied by the Books, which, in ſaying tha 
3 the Common Law did not require a Freehold of any certain Value, 
Szate Trials, plainly ſuppoſe that it required ſome Freehold, but hath been alſo con- 
| vol. 6. 38. tradifted by many expreſs Authorities; agreeably to which it ſeems 10 
Francis s be ſettled at this Day, that the Want of a Freehold is a good Challenge 
Caſe, fol. w» of 2 Juror in all Caſes not otherwiſe provided for by Statute, and con- 
rake fequently in a Trial for High Treaſon in Loudon as well as in any oth 
71588255 County f. : 85 | „ 
See t Cn 5 . | | 
hots inf. But it ſeems agreed, that wherever the Letter of the Common or 
259. and inf. Statute Law require that a Juror ſhould have a Freehold, the Meaning 
ee is fully ſatisfied by his having the Uſe of a Freehold, and that it is not 
v.a. gt. Meg. Material whether he have it in his own or his Wife's Righs, or whether 
|  Dyerg. pl. it be abſolute or upon Condition or an Eſtate of Inheritance, or only 
26. Co. Lit. for Term of one's own or another's Liſe, ſo that it be in the fame County 
156.d.157- wherein the Suit is brought, and actually continue in the Juror ill the 
e r Time when he is ſworn. | | 
pg 648. But this Matter, as to the Freehold and Value of Jurors, has been re- 
| gulated and ſettled by divers Statutes 3 to which Pdtrpoſe, by the Status 
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of Weſtm. 2 cap. 38. and 21 E. 1. de hrs qui pouendi ſunt in Aſtfis, it i 1 

(e) In the enacted, That none ſhall be (a) put in Aſſizes or Juries, except in | 

Eonſtructi- Cities, Burghs, or trading Towns, who have no Tenements to the yeally 7 

1 on hereof it Value of 40s,” „ | | e 1 

5 Has been ; f . 7 50 EP th 

hs | held, that a Juror can neither be challenged by the Partics for being returned contrary tothek f 

0 Acts, nor edge ſuch Matter himſelf ſor his Diſcharge, but muſt take his Remedy by Adio f 

3 againſt the Sheriff, or by Writ of Privilege, for his Diſcharge. 2 Inſt. 443. 7 

| By the 2. U. 5. cap. 3. it is enacted, © That no Perſon ſhall be adi qu 
% «to paſs in any Inqueit upon Trial of the Death of a Man, nor in 

{ « Inqueſt betwixt Party or Party, in Piea Real or Plea Perſonal, v bereſ l 

* the Debt or the Damage declared amount to forty Marks, if the fine | 

1 Perſon have not Lands or Tenements of the Yearly Value of 46 ( 

| E * all Charges of the ſame, ſo that it be challenged by the Fan, | 

Ef? : 35 e 140 

(5) Keilw. It hath been (4) held that this Statute extends as well to collateral [ſos = 

9%. | a3 to the general one, but (c) that it dotly not extend to an JudiQuent EB 

oro. Elia. Information for a Crime not Capital. | | | 7 

413- It has been held, that a Feoffee to the Uſe of another, or one who 6 ; 

CF only a dry Remainder, are not qualified to be Jurors within the Mang up 


Kelle. 92, of thoſe Statutes, becauſe whatſoever the Value of the Lands ma) te 
3 Mod. 349. they have no Income from them, : | 
By the 23 H. 8. cop. 13. Every Natural-born SubjeR, who doth > 
joy and ule the Libertics and Privileges of any City, Borough, o Tel 
«© Corporate, where he dwells and makes his Abode, being vob 
e moreable Goods and Subſtance to the clear Value of gol. (ball be . 
4 mitted in Frial of Felonies in every Seſſions and Gaol-Deliver) © 
4 holden in and for the Liberty of ſuch City, Cc. albeit he have 99 
1 hold; but this AQ ſhall not extend to any Knigt os Eſquite, u 
« City, Sc. ad 6 | 85 | = 


__ f 


EE I od: 


8 ecial Proviſion is made by 11 H. 7. cap. 21. and 4. H. cap. 3. ſor the ub 
| No in London in Real and Perlonal Actions above the Value ap pw 
arks. 4 es | | ror in the 


1 3 . Torn was to 
have 207. Frechold, and 14. 65. 84. Copyhold By the 27 Elz. e. 6. the 40s. by 2 H. 
5. c. 3. was extended to 4. | | | | £7 


By the 4 & 5 V. & MH. cop. 24. it is enafted, *©* That all Jurors {other 

« than Strangers upon Trials per Medieſatem l. n,jj: who are to be re- 

turned for Trials of liſues joined in any of the Courts of King's Bench, 

Common Pleas or Exchequer, or before Juſtices of Aſſige or Nif Prius, 

« Oyer and Terminer, Gaol- Delivery or General Quarter Seſſions of _ 

the Peace in any County of this Realm of England, ſhall every of 

1 them have in their own Name, or in Truſt for them within the ſame 

County, ten Pounds by zhe Year, at leaſt, above Repriſfes, of Free- 

hold or Copyhold Lands or Tenements, or of Lands or Tenements | 

« #of (a) ancient Demeſne, or in Rents, or in all or any of the ſaid Page 256 

Lands, Tenements or Rents in Fee-ſimple, Fee“ tail, or for the Life of mA 

« themſelves, or ſome other Perſon ; and that in every County in Wales, u! 5 — * 

every ſuch Juror ſhall have in the ſame County ſix Pounds by the Year, mon Law a 

if at leaſt, in Manner aforeſaid, above Reprites,” | Freehold in 
e N ; „ , ancient De. 

meſne was not ſufficient. Co, Lit. 156. b, 


Provided that it ſhall be law ful to Return any Perſon on a Tales in Exę- 
lan. who ſhall have 51. by the Year, or in ales who ſhall have 3/. by the 
Year, in Manner aforeſaid. _ EDS 


In this Siatute, as alſo in the Statutes 29 Elis, cap. 6. and 16 & 17 Car. Vent. 366, 
2. Cup. 3. ſe, 2. there is a Saving to all Cities. Boroughs and Towns Cor- Skin. 91. 
poraie, of their ancient Uiages z fem whence it hath been ſettled, that Pl. s. 
Tals in thoſe Places continue as before, or as preſcribed by the 23 H. 
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4. cap. 13. Which requires Jurors to be worth 40/4. in. Goods, Sc. leſt 

there ſhoyld be a Failure of Juſtice, it being generally impraQticable to 

get a ſufficient Number of tuch Freeholders as the Statutes require in 7 

Towns z but it has been agreed, that for Trials in Londen for (C6) High (5) Ster. T.,. 

| Treaſon, every Juror ought to have tych Freehold or Copyhold as is re- Mama's $6, 9 
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4 By the 3 Ges. 2. cap. 25, ſect. 18. it is enacted, That any Perſon or 
7 Perſons haying an Eſlate in Poſleſſion in Land, in theic own Right of 
5 ihe yearly Value of 200. or upwards, over and above the reſerved Rent 
„ Payable tbereout, ſuch Lands being held by Leaſe or Leaſes for the 
hy ablulute Term of 509 Years, or more, or for 99 Years, ar any other 

: Term, determinable on one or more Life or Lives; the . of every 
75 luch Perfon or Perlons ſhall and may, and àte hereby directed and re- 1 
(6 quired to be inſerted in the reſpeQive Lifts, ig order to their being in- Wo 
i kntedin the Freeholders? Book; and the Pei ſons appointed to make luci . 
A ts, are hereby direQed'to infert them Ir ge and ſuch Leaſe- a 
M wo, or Leaſcho! ers, ſhail and may be ſummoned and impanelled to 
i ve on Juries, in like Manner as Freeholders may be ſummoned and | 

4 rota. by Views: 0 this or any other AQ on of Parliament 

| e 1 1 alties for Non-ap 
* LM | , and ubjeR to the like penalties a Non appearakce ; 
: And by Se, A, kt further enacted, “ That the Sheriffs of the City of 
. erte for the Time being, ſhall nor impanel or return any Perſon or 
3 &. 2 any Iſſue joined in any of his Majeſty's Courts of King's 
„ te mon Pleas and Exchequer, or to be or ſerve on any Jury | 
© vetions of Oyer and Terminer, Gaol-Delivery, or Seſſions of the 
ee, iq be had or held for the ſaid City of London who ſhall not bo 

4 , B 55 , MT Sa » « a our 


* i 
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TT DK. SY 

«© 4 Houſholder within the ſaid City and have Lands, Tenements, ot Per. 

“ ſonal Eftate, to the Value of 1o0/. and the fame Matter and Cauſe 

alledged by way of Challenge, and ſo found, ball be taken and ad. 

. -** mitted as a principal Challenge; and the Perſon or Perions ſa chal. 

* flenged ſhall and may be examined, on Oath, of the Truth of the fad 
«© Matter. _ | : 

And by Se&, 20. it is further enacted, That the Sheriffs, or other Off. 

6 cers, to whom the returning of Juries doth or ſhall. belong, for any 

County, City, or Place reſpeQveiy, ſhall not impanel or return any 

<< Perſon or Perſons to ſerve on any Jury, for the Trial of any Capita 

' *© Offence, who at the Time of ſuch Return would not be qualified in 

8 ſuch reſpeQtive County, City, or Place, to ſerve as Juiors in Cuil 

Cauſes for that Purpoſe; and the ſame Matter and Caule, alledged h) 

% way of Challenge, and ſo found, ſhall be admitted and taken as a pin. 

| _. ©* cipal Challenge; and the Perſon or Pertons fo challenged ſhall and ay 

* ic be examined, on Oath, of the Truth of the faid Matter. 
: By the 4 Gee. 2. cap. 7. reciting, **; That whereas by the very frequent 
5 Pages? Occaſions there . are for Juries in the County of Middleſer, and by the 


* ſmall Number of Freeholders that are in the faid County, the Sheriffs of 

the ſaid County may be under Difficulties in procuring Juries z for Remedy 

whereof it is enacted, ** That all Leaſcholders upon Leaſes, wbete ibe 
improved Rents or Value ball amount to fifty Pounds or upwards 5 

— =" #6. Annum, over and above all Ground-Rents, or other Reſervations, paj- 
4% able by virtue of the ſaid Leaſes, ſhall be liable and obliged to ſene 
upon Juries, when they ſhall be legally ſummoned for that Purpoſe; 

% any Thing in this or any former aQ to the contrary, Sc.“ | 


4 Where the Jury's not being convened from a right Place is good Cut 
a | . of Challenge, | | 


ber D.C The Jory is regularly to come from, that County in which the Mart 00 
| 1 a 408, is alledged to arite, and anciently from the Vicinity or very Hundred, 

Fide Tits purſuant to that Maxim, Vicini V. ic inorum Fadta præ ſumuntur ſcire, Peru 
Acbions Local living in the Neighbourhood being eſteemed the moſt proper Judges of the 
and Tran- Facts done within its Limits, as being moſt likely to be proved by Mu, 
ſitory. neſſes, and charged upon Perſons with whoſe Integrity and Reputation they 
S Mod. 408. are beſt acquainted. 4 ; | | 
2 Rol. Abr. But if a Declaration contains Matters lying in two Counties that jo", pL 
601,603. the Jury may come out of both Counties, becauſe the Sheriffs may & 
N ſuppoſed to meet on the Bounds of each County, and impanel the Paw 
there ; but if the Counties cannot join, and conſequently the Shen 
cannot meet each other in order to impanel, as if the Iſſue were, whetkt 
a Road from Lond:n to Tor, and from York to London, Gc. this mj & 
tried in either County, | . It 
s Mod. 223. So it is ſaid, that if a Man forge a Deed in one County, and pode * 

it in another, the Trial ſhall be by a Jury of both Counties; for that de vr; 


+He may Writing, as well as the Publication of chat Writing is inaterial. 
de tried in the s 


one for Forging, or in the other ſor Uttering, knowing it to be forged, 


Hob. 330. A Party. Jury of the Counties of Bedford and Hereford came tothe Bt 
fr ownl. and INS one of one nag another 4 the other Coun! 
. ny and ſo on in order, till one of the County of Bedferd was challenged, # 
then the Court proceeded to the next of that County till one a ſoon 
and ſo uf the other County, until fix of ęach County were {wor 3 7 

; 5 5 5 ; Ca „ „ 
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ln. 
Gere ſhould be fix ſworn of the County firſt, and ix of the other after- 


wards, it were dilorderly and {4 ) erroneous, = | (a) If the 


e 4 | | _ Iſſue be to 
. de tried by two Counties, and one full Inqueſt appear of one County, but the Inqueſt remain for 
i | 


Default of Jurcrs of the other County, Aa Tales ſhall be awarded tc the County where the Default | 
3, not to the other, Trialt per Pais (9... 205 AW ONT 7 TONE, | 5 


A 


[ the Jury did not come from the Hundred, it was ( 39 a good Cauſe 0. Lit. 155. 
of Challenge to the Array, and it ſeems that originally they were (c) all a4. 


5 obliged to be of the Hundred; this was changed by Statute, and they Hard. 228. 
tal were ſettled firſt at (4% fix, afterwards at ( hf two, from the Difficulty of Trier Fais 
| in getting Hundredors, and the Partiality they found aniongſt them, Neigh- 185. 

il bours bavi II articular Attachment 2 han th 21 Vin. Abr. 
W bours having gen. rally a particular Attachment to one Party more than the 2. () But 
by wa C000 ane ſlſeenowstat, 
ts 3 5 53 4. An. c 16. 
4) . 6. [Writs of Fenire to be de corpore comitatus.}] 24 Geo. 2. c. 18. f. 3. (ee) It is faid, that upon 


indictments of Treaſon or Felonies, the Priſoner pleading Not guilty, there ought at common 
Law to be four Hundredors returned, the Statutes requiring fix, and two Hundredors, not ex- 
tending to Tregſon or Felony.— But my Lord Hale ſays, that he never knew any Challenge for 
Default of Hundredor upon a Trial of an Indictment for Felony or Treaſon. 2 Hal. Hiſt. P. C 
27% (4) By 35 H. 8. c. 6. (e) By 27 Eliz. c. 8 5 | | 


£44 N 


a 


elbe And as the Jury was to come from the Hundred, ir wal neceſſary to For this vide 
* in the Venue from ſome known Place whete the Fact is ſuppoſed 79 be 2 '© 184 
- dine; as in a Vill, Caſtle, Manor, Foreſt ; becauſe if it was not a known * © 


Cad 


Place, there could be nd proper Direction to the Sheriff who were the 

Pares that were to try the Fact there ; it has been held, that a Street 

or Lane is no. proper PJace for a Venue, becauſe it is not ſuppoſed to be ſuf- *Page258$ 
fciently known to the Sheriff in what Hundred it is, but a Street in a Pariſh - 

>! 7 Venue, becauſe. it is tufticiently known In what Frundred the 
arlih is. 1 Fs EE, e 


8 Il the Lord of the Hundred be a Party, then it is ſufficient they ſbould Co. Lit. 157. 
Matket come from the next Hundred. n nel my OW Cw 08 
andred, So if an Action be brought on the Statute of Winton, there, from the 2 Rol. Abr. 
Fein | wparentſccialicy, the Jury'chuſt come from the next Hundred where the 596. 
soft 


Kubbery was cominitted'; for the proper Pares for the Trial of every Fact {It 1 ſaid 
e | 


by Mu. ve he nearett (// impartial Men to the Place where the Fact was done, that no In- 
100 tht) 1 he , 7 | 1 | „ habitant of 
3 o be Juror for th ia flue, v zunt 01 i 
hat jt, Loc or hot. 6 M e Ju a a Tria of ey en whether the Copaty be bowed to repair a 
may de 5 8 5 Y < - = F 2 EY. 
he Put . He that takes ſuch a Challenge muſt ſhew in what Hundred the Viſne Co.Lit.158. 
Phet ths and he muſt take it before lo many are (worn as will ſerve for the 9 
whetke lundred, and he that is challenged for the Hyndred ſhall not be drawn Dyer 231. 
; maj wolurely, but (hall 'temain propter Hundredum, © IT WO 2 


ta Perſon dwell in the Hundred, whether he have any Freehold there Co. Lit. 155. 


+ Ld. c 


if. Aer bis | 5 . 5 
5 85 my Return, he ſelleth away his Land, he may be challenged. — But 78 the Stat, 4 Ann. 


10 hey ee Venire to be de corpore comitatus, this Law is now obſolete and only ſtands here, 


wth + de hav formerly yas z in Civil Suits, Fr. alitery 3s 39 Proſecutions Criminal, Ws, 
of : ; ; ? * ; > et; 9 % 
enged, K 


If divers Hund 1. 2 7 ' EP. ; | 72 | | 5 ; : P 

(wot 3 recs are in a Leet, or if the Cauſe of Action aroſe in CoL t. 5 

9 Ha Nw hk the 5 may come from by SP HP WEE Ay 

{ now by the A, 16. n eau 2 
e Proſecutions 5 Aang cap, 16. no Hundredors are required, ex 
the Finire (hall be de C Foil Ne 

7 e Cirpcre Comilatus, and that too in Trials of 

Wu: on penal Statutes by 24 Geo. 2. cap. 18. z. N As mr 
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„„ 5. Where Partiatity in the Juror is a good Cauſe of Challen Le 
* ..._ therein where it ſhall be ſaid a principal Cauſe of Challenge, or 10 the 


2 Jurors ought to be onni Zxcepticne Majores, and by the Words of ths 
| Stat.3Geo.2 Writ ſuch per ques Rei Veritas melius ſciri paerit, & qui nec the Plainif 
c. 25. . 8. nec the Defendant, aligua Afinitate attingumt 3 which Words contain all 
e ee Cauſes of Objection —. artiality or Incapacity, Conſanguinity, ang 
by 6 Geo. z. Affinity ; therefore if the E under the Power of either Patty, as if 
onzPand Counſel, Setvant of the Robes, or Tenant, they are expreſsly within the 
5s to be re- Intent of the Writ z ſo if he has declared his Opinion touching the 
turned for Matter, or has been choſen Arbitrator by one Side, or is à Pariſhoner of 
the whole the Pariſh whereof the other Party is Parſon, and the Right of the Church 
; eve) N comes in queſtion, or has done any AQ by which it appears that he cannot 
Pegs ch. be finpartial, as if he has eat or drank at the Expence of either Panty, ot 
Panel Cauf- taken Money to give his VerdiQ, theſe ate principal Cauſes of Challenge, 
kenges to the Polls, ate not ſo minutely entered into as formerly, Co. Lit. 158. 2. 


„But though 1 (ar is not under the Diſtreſs of either Side, or has no! 

| given apparent Marks of Partiality, yet there may be ſufficient Reaſon 
do ſuſpect he may be more favourable to one Side than the other; and this 
is a Challenge to the Favour z as if the Juror's Son has married the 
Plaintiff's Daughter; becauſe this is not contained within the Words of 
the Writ, and therefore no principal Caute of Challenge, but only © 
the Favour, becauſe ſuch Juror is not within the Power of the Pat); 
aud in theſe Inducements to Suſpicion of Favour the Queſtion is, whether 
the Juryman is indifferent as he ſtands unſworn z for a Juryman ought | 
to be perfectly impartial to either Side z for otherwiſe his Affection will vo 
give Weight to the Evidence of one Patty, and an honeſt but weak Man 
may be ſo much biaſſed, as to think he goes by his Evidence, when his 
Page 259 Affections add Weight to the Evidence. Kew ſince the Writ expeds thoſe 
7 by whom the Truth may be belt known, it excludes all ach who are 
pparently partial without any Trial, becauſe they ate not Under the 
'* Qualifications in the Writ, ſince the Truth cannot he unknown to them; Wa. 
but where the Pattiality is not apparent, but only ſuſpicious, then the 
...,. Jocor is to be tried whether favourable or not, that is, whether he cons the 
within the Deſcription of the Writ; and if the Tiiers think he does, the 

WARE a Juror na 1 f * 7 | | 

Wo 140 a Wager, as to the Event of a Cauſe ; Qu, if this is not a Challenge to ſhe Favoun 


On mn 8 


A 


* 825 3 > — > 
— — LING — 2 T — - . * - A 
6 K m_ - * 5 * . 8 
N an — II 1 — - — — 
= * 4 8 2 l 5 As _ l ES hu =. xe” 2 ” * — WS — 
> OI + — — — —Þ 7 = — IX $7 — a . — — 7 * ket $ — * —— u_— — — —— — 
5 — Frm Wn — — — — —— 2 — > - Ter — +. a - = va = — — — Ne 2 — — < 2 - * — — 
2 . _ ; - — - — No . E — - —— — = — — — — - 3 n — * no a + — 
> D — Z « - 1 — - —— — 4 . - ts £ P—_—_ 
= — — — 2 — n £ ——S©I" IX 
— — — * N a — — 1 1 2 1 5 4 your — — — 2 — 4 CERA 2 7 7 q 7 AE OY 
. 227 A :!22ñ—!2 —— —— . . IE, DIE Tn) LEE Ct LED Babs ——— — 
7 OS ads . RE ore 9 — — 2 T 2 * 2 ny a Sn > © FRI 22 9 og I — _— — I ET I NEED — — — =Y 
— 2 * II. OS ag 9 None nt HS _— * Y — —_ wee, $6 8 2 © pay” II; rer eee r . 3 7 pra — . — 
PLS pI SC n n 2 << 8 4 8 x 78 aa 38 FE * — — * . 7 ts on 6 — eee roneg 
* _ ed. od — — 9 * 4 — a de — — > 
* - 22 — - — . — nd ne N * wat 
. 


r 
— 2 


co 1 37 If an Action be brought (a) by a Corporation, and the Juror be of Ki conſ 

1 to any Member, it is a principal Challenge. | | 

(q) Chal- | 3 | | TOR: 

2 are allowed where the Iſſpe concerns a City or Corporation, and they are to make the Pad, call 

or where any of their Body be to go on was th 45 auy of Kin unta them, thang the Body Ca- , 
be not directly Party to the Suit. Hob. 87. Sand. 244 —So where a Chapt 

. bringing an Aſſiſe, a Juror was challenged becauſ; he was Brother to one of the 

Hob. 87. . 42 | ; Fes Th. 


XK Co. Lit. 757. If a Juror be challengeg for being of Kin to one Party, it is no Count*t 6 w 
- . - + Plea that he is of Kin alſo to the other ; for the Veni te 


— — — 


— ERS — 7 — 7 *— . — 


8 
— == A — ä — 
EK „„ he —_ _—_— 3 = 2 
— — — n„üKä re e n a rn 
FI " * * a 4. . + 


| | Sheriff to return thoſe who are of Kio to neither. 1 

Co. Lit. 158. An Arbitrator choſen by both Parties, whether he have treated of 

9 Co. 71. 4. Maier or not, or choſen by one Party, if he has never treated chereol, 1 
a Commiſſioner choſen by one Party for Examination of Witneſſes, 5 
appointed under the Great Seal, cannot be challenged principally ; but 

| ſuch Cauſe one may be challenged for Favour, F 
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It a Juror be Couſin to him in Revetſion, it is only a Challenge to Co Lie 138. 
the Favour, becaule he in Reverſion is not Party to the Record but it 
would be a principal Challenge if he be Party by Voucher, Aid, or 
1 0 principal Cauſe of Challenge, that the Juror is a Witneſs named 9 
in the Deed, or hath formerly given a Verdict on the ſame Cauſe, whe- 33, pl. 13. 
ther between the ſume Parties, or others; but this is only a Challenge to 
the Favour if the Record be of another Court, not ſhewn forth ; but if it | 
be of the ſame Court, it is ſufficient to ſhew the Day and the Term, | 5 

By the 25 E. 3. cap. 3. it is enacted, That no Indi ctor ſhall be put on sid. 244. 
Juqueſts upon Deliverance of the Indictees of Felony or Treſpaſs, if he 3 Hawk, 
« be challenged for the ſame Cauſe by him who is ſo indicted; and this P: 1 | 
« hath been adjudged a' good Exception not only on the Trial of the ſame Kip. ad | 
„ Tndiment, but alſo on the Ttial of another Indiftment or Action, 279. * 
« wherein the Matter found in ſuch former Indictment is either directly in | 
« iſſue, ot happens to be material. 5 

It is a good Cauſe of Challenge, that a Juror hath a Claim to the For- 2 Hawk. | 
feiture to be cauſed by the Conviction, or that he hath declared his Opi- P. C. 419, 
nion beforehand ; yet this has been adjudged to be no Cauſe of Challenge | 
where it hath appeared to proceed nat from any il} Will, but from a Know» - 
ledge of the Cauſe, a 5 . 1 2 „ 

But it is no good Cauſe of Challenge, that the Juror has found others g Hawk. 
guilty on the ſame IndiQtment z for the IndiQment in Judgment of Law P. C. 418. 
| is feveral againſt each Defendant, and every one muſt be couvifted by pat 
ticular Rvidencs againſt himſelf, | | 


e eee. 6 rn 1 


5 It hath been ruled to be a good Challenge on the Part of the King, that 7 Hawk. 
ther the Juror hath given his Dogs the Names of the King's Witneſſes, P. C. gif, 
we bough the King may take either a principal Challenge, or to the Fa- 2 Hawk. 
will vour, yet it is ſaid that the Subject cannot take a Challenge to the Favour P, C. 418, 
Man agunſt the King, becauſe every one is bound by his Allegiance to favour  , | 
5 the King: It is ſaid to be a principal Challenge againſt the King, that the 


Jury is of his Livery, or his immediate Tenant. ' . 
In an Information of Forgery the Defendant challenged one of the Jury, Vent. 399« 


0 ate f l , .? whichſcemg 
the or that the Proſecutor had been lately entertained at his Houſe ; and this . to Crop, 
Wi vas admitted to the Favour, though againſt the King, | Eliz. 663, 

1 the * A Juror was challenged becauſe he was Tenant. of a Manor to which *Page260 
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there was a Court-Leet, of which the Plaintiff was Steward ; and it was Allen 29, 
held chat chis was no principal Challenge, but only co the Favour. 3 5 
Upon a Trial at Bar the Queſtion was, whether the Fair called Vayhill Salk. 15H 
Fair ſhould be kept at Maybill, or at Anderry, and one of the Jury was Pl. 1. 
challenged becauſe he lives at Waybill 3 and the Objection was. that the 
Fair occaſioned Manure to improve the Ground z on the other Side it was 
conſidered, that the Fair occaſioned Trampling of the Graſs ; and this be- 
1 e to e wow the Jurors eee 5 Triers ; 
ir Oath was, You ſball well and truly try whether A. (the Furyman 
A ry eee between the Paris 0 this Iſſue. i . . 
ther Party labourin ; | l | | 5 
Cape buta lawful 4 a vg ga Juror to appear, is no Cauſe of Challenge ar all, Dyer 45-8 
5 ; | y But gu. f 
| 1 | EY the Farty had ſtated his Caſe to the Juror? 
jars * Whes the Degree and Quality of the Juror is a good Cauſe * 
„Challenge; and herein who are exempt frqm ſerving on 
4% be, „„ N 


ſes, 1. — to be agreed, that all Perſans, whoſe Attendance is required V Tit. 
lerer Courts of Juſtice, ſuch as Seatjeants ag Law, mw ellors, Privilege, © 
_ ttornizs, 
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. I YATES 
Attornies, and other Officers of the Courts, are ſo far privileged 25 not 
to be ſummoned on Juries ; alſo Peers of the Realm are excluded, as not 
coming within the Qualifications mentioned in the Writ, vig. Ad facim- 
: 4 * 4 4 t 

| lum quand Furar Patrie ; for they are not Pares Fatriæ, but Pares of an 
(a) Dyer] higher Rank 3 and therefore it is clearly (a) agreed, that if a Peer be tc. 
314. Moor turned on a Jury, and bring a Writ.of Privilege, he ſhall be diſcharged 
161. MM 7. ns 15. | f Warged; 
Rol. Abr. 2110 it {ſeems io be the (5) better Opinion, that even without ſuch a Wit 
646. Co. he may challenge himſelt, or he challenged by either Party, 
Lit. 157. | {ES : Be ; : 5 ä 5 EL ee 
edges g be un 


3 
WS; 
* 


Tach. 11. But Members of the Houſe of Commons ſeem not to have any Privilege 
A to be exempt fiom ſerving on Juries z yet in the Caſe of Sir Edward Bow 
zon's Caſe, on, who being returned on a Jury in B. R. the Court would” not force him 
do be ſworn againſt his Will, he being a Parliament-Man, and the Parlia- 

ment then fitting, © | ; 8 # . 


„ Tenants in Ancient Demeſne are nor to be impanel led to appear at Wil 
; 22 4” minſter, or elſewhere in any other Court, upop any Inqueſt or Trial of any 
ſaid, that Cauſe, ff eff To eos 


/ 


they may | | - „ 1 bis | 
have a Writ De non ponendis in Affiſss © Juratis againſt the Sheriff, or any ane ho hath Return oi 
Writs; and if notwithſtandin — WII the Sheriff will return them, they may have an Attach- 
ment. r Co. 1056. A Juror ſurmiſed at the Bar, that He was a Tenant in Ancient Demeſne, and had 
his Charter in his Hand, and prayed to be exempted from the Jury, and diſcharged ; but the Cour 
did not regard it, but cauſed him to be ſworn; and it was held, that his proper Remedy was 
againſt the Sheriff, and that if he had made default and loſt Iſſues, he might ſhew his Charter ig 
the Exchequer upon the Amercement eſtreated, and there he ſhould be diſcharged. Leon. 20). 
— By alan Law ea Freehold iu Antient Denleſne was not a ſufficient 8 for a 
Juror. 9 H. 71. pl. 2. Bro. Challenge 157. Co Lit. 156. b. But it is made Io by 4 & W. 
3s C. 24. Vide ante 2/55, 65 . * „ EE 34 171 Bo l , 


Sid. 127, It ſeems agreed, that the King by Grant or his Charter may exempt 
| lg 113 ne, $Wo, of more from terving on ſoties; but he cannot exempt a whole 
Hard. 389, County or Hundred, becauſe in ſuch Caſe there would be'a Pailure 0 

» 5 * Juſticez alſo it ſeems that ſuch exemption does not extend to Jurors le- 


'  , © rurued into the King's Bench, unleſs there be expreſs Words including 
4 that Court; alſo by the better Opinion, the Sheriff cannot return ſuch Pris 
- vilege of Exemption, but each particular Juror muſt come in and demand 
. 80 5 B „ 1 


2 Inſt. 446. By the Statute of Meſiminſter 2. cop. 38. it is expreſsly provided, Tha 
T. N- K 165. 66, rh Old Men above 1 of 2 5 Yeats, nor Pertons perpetually 
„ ſick, not thoſe who are infirm at the Time of their Summons, nor thoſe 
*Page 261 * who do not reſide in the County, ſhall be put in Juries,'or in the leiſe / 
* Aſſiſes:“ In the Conſtruction of Which it hath been held, that though 
ſuch Perſons may fue out a Writ of Privilege for their Ditcharge, gion 
on this dtatute, yet it they be actually returned, and appear, the) 8 
neither be challenged by the Party, nor excuſe themſelves from not ſeri 
+ But the if there be not a ſufficient Number without them F. . : 
Loure, on, 7. - 6 Vf. A 
Application, will generally excuſe, if there is a ſufficient Number remaining. 


Clerks or Perſons in (c) Holy Orders, Coronets, Miniſters of the Fo- 
mg at reſt, Officers of the Army, aud other Officers and Miniſters belonging © 
pry 2 the King z, are exempt from tefving on juries | 

ats 4" ESL 3 "yp 115 1 7 ” 5 55 tao 
(e) Where before the Return the Party became a Miniſter of the Church, and at the Day of va 
zurn he appeared and prayed to be diſcharged according to the Privilege of thoſe of the M gk 
but the Court would not allow of his Prayer, becauſe that at the Time of the Pane: made vi 
a Layman. 4 Leon. 90. Beecher's Caſe — t Sometimes, where the Perſon's Atten ; 
188 immediately — the Court has refuſed to excuſe a Perſon, in the Kings Serves By 


2 * 
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i >. 4% 
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IV. 2. cab. 4. Every Perſon uſing and exerciſing the Art of 

c. eee 33 of London, or hin ſeven Miles thereof, 
being free of the Society of Apothecaries in the ſaid City, and who 
e ſhall have been duly examined and approved, £7. for ſo long Time as 
« he ſhall exerciſe the ſaid Myſtery, and no longer, ſhall be exempted from 
a ſerving on any Jury or Inqueſt ; and other Perſous exerciſing the faid .. 
« Art of an Apothecary in any other Parts of this Kingdom, who have 
« ſerved as Appreatices ſeven Years, according to the Statute 5 Elia. cab. 
+ 4, ſhall likewiſe be exempted from ſerving on Juries for ſo long Time as 
« they ſhall uſe and exerciſe the ſaid Art, unleſs ſuch Perſon voluntarily 
. 6 conſent to ſerve.? i | 

By the 7 & 8 . 3. cap. 21. all regiſtered Seamen-are exempted from 
ſerving on Juries. 5 5 wy 

By the 7& 8 MW. 3 cap, 34. it is enacted, . That no Quaker, or 
4 reputed Quaker, ſhall ſerve 0 


_ 


5. Where from the Quality of either Party it is a good Cauſe of Chal- 
' lenge, that a Knight is not returned, © © 


Here we muſt obſerve, that if a Peer be impleaded by a Commoner, 8 gtat 20 
yet ſuch Caſe ſhall not be tried by Peers, but by a Jury of the Country; Geo .2.c.18. 
por though the Peers are the proper Pares to a Lord of Parliament in (3) 4. where 
Capital Matters, where the Life and Nobility of a Peer is concerned, yet b thisChal- 
in Matter of Property the Trial of Facts is not by them, but by the Inha- prog eng 
bitants of thoſe Counties where the Facts ariſe, ſince ſuch Peers living gtra. oo 5. 
through the whole Kingdom, could not be generally cognizant of Facts ante 252. 
ariſing in ſeveral Counties, as the Inhabitants themſelves where they are (in which 


done; but this Want of having Noblemen for their Jury was compenſated Caſe z Peep 


as much as poſſible, by returning Perſons of the beſt Quality, 2 
| his Peers, 


becauſe the whole Peers fit upon him, who are his proper Judges, Moor. 621. Co. Lit. 156. 


And therefore if a Peer of the Realm or Lord of Parliament be De- 2 
mandant or Plainliff, Tenant or Defendant, there muſt be a Knight (c) Co. Lit. 156. 


"returned of his Jury, be che Lord (d) Spiritual or Temporal, or elle the (;) py 28. 


Array may be quaſhed ; but (e) if he be returned, although he appear Geo. 2.c.1 
not, yet the Jury may be taken of the Reſidue ; and if others be joined {+ 4, this | 
with the Lord of Parliament, yet if there be no Knight returned, the Ar- CH . 
rey thall be quaſhed againſt all. 5 d) That > 
f Biſhop be- 


ing indicted for a Treſpaſs, a Knight ought to be returned. Leon, 54. (e) That if a Knight be | 


but returned on a Jury when a Nobleman is concerned, it is not material whether he appear and 
give his Verdict or no, Mod. 226. g 5 ; : * N 4 


-þ . 
* a 
if * 


_ — 
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Sed. gu. If not vithin the Statute 24 Geo. 2. c. 18. which takes away ſuch Challenge? 


hut though a Peer may be concerned in the Event of a Cauſe, as if he Skin. 229. 
hare the Reverſion upon an Eſtate for Life, and an Action is brought pl. 8. 
unlt the Tenant for Life, yet it is no Cauſe of Challenge if a Knight | 4 
be not returned. | ws + 
Upon an Iſſue between a Peer of the Realm and another, if the Venire Page 262 
feciar be quod fummoneat 12 Liberos & Legale Homines, and | 


7 4 


does not ſay Rol. Abr. 
8 855 37. between 
the Eail of Moregſter and Fraue 


tam | 
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wv. ir: tam Milites quam allos, as the Regiſter is, (a) though the Peer 
4) Yet this 4 prongs wy ugn tne of the 

1 the Realm may allign it for Ergor, yet the other cannot, becauſe it does no: 
Error of the CONCern him. , | 234 | ; | 5 3 
P „ 1 | 
laid it may be aſſigned by either. 2 Sand. 258. —And it is ſaid, that the other Party may take 
Advantage of à Knight's not being returned, as well as the Peer. 3 Show. 423. But vide the + 
Statute 24' Geo, 2 % 18, FF f : 


* 


BY Mod. 226. If there be no other Knights in the County, a Serjeant at Law eh! 


3 = 6 IG eg — — 23 
"4 7 — * 5 - * 9 — _ 
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2 Mod.132. Knight may be returned, and his Privilege ſhall not excuſe him. 

Counteſs ot | 1 6 : | | 

Northumberland's Caſe, | | 
wy ny jr ei A Challenge to the Array qui nullo Milite in eodem Panello exif 
1 27 Counte'® returna?', is not good; but ig muſt be averred, that ſuch a one and ſuch 
4 ie a one returned upon the Panel are not Knights, and then it may be 
3 2 Show. tried, | 85 1 85 | 
| PEE | 3 | 2 BH 
„ It hath been ſettled, that the Leſſor of the Plaintiff being a Nobleman, 
if Ac» 9' it was no Cauſepf Challenge tothe Atray, that a Knight was not returned, 


8 . though there be an Averment that the Ejectment is brought to try the Peer 
4 5 of 7 Title, becauſe the Leſſor does not appear as a Patty to the Record, 

|  Grinſion an 242 1 5 . . 
(Gardiner ; vide ſupra of Challenges to the Array. 

C a 


Litzs6. Alſo in an Attaint there ought to be a Knight returned of the Jury, ad 
ET 2 in a Wric of Right four Knights were - be returnet, PE. ; 


9. Of Trials pes. Medietatem Lingue, where an Alien is Party, 


1 By the 28 E. 3, cop. 13. ſec. 2. it is epacted, . That in all Manner of 
* Inqueſts and Proofs which be to be taken or made againſt Aliens aol 
** Denizens, be they Merchants or others, as well before * Mayor of the 
* Staple as before any other Juſtices or Miniſters, although the King be 
Party, the one Half of the [nqueſt or Proof ſball be Denizens, andthe 
other Half Aliens, if ſo many Aliens and Foreigners be in the Town d 
Place where ſuch Inqueſt or Proof is to be taken, that be not Part's, 
nor with the Parties in ContraQts, Pleas, or other Quarrels, whereof fuct | 
© Inqueſts or Proofs ought to be taken ij and if there be not ſo many Al- 
ens, then ſhall be put in ſuch Inqueſts or Proofs as many Aliens % 
% be found in the ſame Towns or Places, which be not thereto Parties, ud 
«© with the Parties as aforeſaid, and the Remnant of Denizens which 
% good Men, and not ſuſpicious to the one Party nor to the other.” 
2 Hawk, Jn the Conſtruction of this Statute it hath been agreed, that the Stur 
P C. 1 which require that the Jurors ſhall have Tenements to a certain Value, do 
| 8 it not (5 extend to Aliens returned by Virtue of this Statute, but only (0 
hath been Denizens, who are to have Lands or Tenements to the ſame Value 84 
adjudged, other Cates. | | 


rum quili- | hs hs | | | 
e quataer Libratas terra, tui. Mal be applied ta the Er only, Cro. Eliz. 27%, bil 


4 Hawk. Alſo iti ſetcled, that thoſe on the Grand Jury, or who bod a hug. 
P. C. 419. ment againſt an Alien need not be Aliens. | 

2. Hawk. Neither is it neceſſary that the Petit Jury in an Action or Appeal 1 
. e, 4i9- Alien againſt an Alien, ſhould be half Aliens, and half Engliſh 1 fo 


Words ate 4 ingreſs te. traces liens and Denivemts 


# 


* 
+» 
=; * H 


 STeernx as 
* If an Alien negleR to pray the Benefit of the Statute (a) before *Page263 | 


he ; . 
the Return of a common Fenire, he can neither except to ſuch Venire, „ 
" nor pray a ſubſequent Proceſs de Medictate Lingus. Iz 14 
| 1 e 
| 2. pl. 45. 2 Rol. Abr. 643. Cro. Eliz. 869. (a) If an Indiament of Felony 
* | PSs 5 Þ Not guilty, and a common Nos Len he doth not ſurmiſe his 
5 deing an Alien, before any of the Jury ſworn, he hath loſt that Advantage; but if he alledge 
= that he is an Alien, he may challenge the Array for that Cauſe, and thereupon a ne Precept or « MM 
is Vnite ſhall iſſue, or an Award be made of a Jury de Medictate Linguæ; but it is more proper for % 
kim to ſurmiſe it upon his Plea pleaded, and thereupon to pray it. 2 Hal. Hiſt. P. C. 272. | 
The Return of a Venire de Medictate Lingus ought to (b) ſhew which — 
| of the Jurors are Denizens, and which Aliens, and a full Number of each 3 
Penta muſt appear to be ſworn ; if there be not enough to make up a full Number (4) But this 
{uch of fix Denizens and fix Aliens, the Juſtice of N Prius (c may, by Con- being only 
de ſtruction of the Statutes which gives a Tales de Circumflantibus, award ſuch er 87 
8 Tals for ſo many Denizens and Aliens as ſhall be wanting. „ 
9 8 ak 8 . _ Caſes with- 
man, in the Statutes of Jeofail. Cro. Eliz. 84. (c) 1a Co. 104. Cro- Eliz. 305. 
ned, _ ö F | | 5 
dee If on a Venire of Half Denizens and half Aliens the Sheriff return 2 Rol. Abr. 
twelve all Aliens, and among them ſome who in Truth are not ſuch, the 643. 
Party ſhall not be concluded by ſuch Return, but may notwithſtanding 
challenge the Array for want of a ſufficient Number of Aliens. | 
| | Some of the Precedents of Awards of Venire's de Medietate Lingus 4 Hawk. 
Js and mention, that the Aliens to be returned ſhall be of the ſame Country P. C. a. 
whereof the Party alledges himſelf ; but others direct generally, that one | 
Half of the Jury ſhall be Aliens, without ſpecifying auy particular Country; 
and theſe laſt ſeem moſt agreeable to the Statute, and to be confirmed by 
Je the late Practice, and great Number of Authorities. 


It hath been held, that Denizens ſo made by Letters Patent are Deni- 2 Hv 
zens within the Intent of this Statute; alſo that before the Union of P- C. 420. 


nner of Gngland and Scotland under James I. a Scot was not an Alien within the 

ens and Meaning of this Statute. | ß 

r of the It hath been held, that as to 'T reaſon this Statute is repealed by 1 U 2 2 Hal. Hiſt. 
King bs 7b. & Mar. cap. 10. which requires that Trials of Treaſon ſhall be ac- P. C. 277. 


coding to the Common Law. 2 Hawk. 


ſown 0. By the 1 & 2 P. & M. cap. 4. ſed. 3. U ee 3 8 per. PC 420- 
Pee, fons made Felons, as Egyptians, are to be tried by the inhabitants of the 

Ro _ or Place where they ſhall be taken, and not per Medietatem 

an) gue, N „ # : 

nies, e - 9 _ l Challenges. 5 A 

wich By the Common Law, in all Capi ls Tr I 
4 | , Capital Caſes (in which only peremptory L. amb. 4+ c. 
Sulu e allowed) the Priſoner could challenge thirty-five peremp- 4 

obs 4o wnly ; and this was becauſe the Trial by the Petty Jury came inſtead of 
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the Ordeal, and the Petty Jury of twelve being after the Manner of the 
n ical on, and becauſe the whole Pares were not on his Jury, 
. only a ſele Number was choſen by the Criminal himſelf, as was uſual 

dag the Canoniſts, therefore they took a middle Way, and gave the De- 


-— ae 


4 bit my oy to challenge peremptorily any Number under three Juries, | 
I 1 my as many as generally appeared, to make the tots] Pares i | 
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This Kind of Challenge, as has be | * 8 

f A en obſerved, was allowable by the 2 Hal. Hist. 
ppea! d) n e Law in all Capital Caſes, both upon Indictments and En P. C. 268. 
oo in Miſpriſion of High Treaſon; but it was enacted by 33 H. 8. 3 : 
27 5. That it ſhould not be allowed in any Caſes of High 7 e 
Nong High Treaſon; which Statute being repealed by Pb. &. Mar. 
cap. 
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nfo non re 
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| 1 04 allowable when the Priſoner pleads the General Hue ; therefore by the 


. e 


' @Phge 264 cap. 10, the ancient Courſe of the Common Law as to Trials of Treaſon 

zs reſtored, and conſequently ſuch challenge revived ; but it is made 3 
Doubt, whether by any Statute it is revived in Caſe of Miſpriſion of Trez. 
ſon, the Statute 1 Ph. & Mar. cap. 10. not extending, as it is ſaid to Mil. 


ec 


2 Hal Hit. It is enacted by 22 H. 8. cap. 14. ſeck. 7. made perpetual by 32 H. b. 
2 Hawk. . 04. 3. That no Perſon arraigned for any Petit Treaſon, Murder or Fe. 
P. C. 41 ;. lony; be admitted to any peremptory Challenge above the Number of 
_* Twenty z but it has been held that 1 & 2 Ph. & Mar, cap. 10. ſei. 7, 
which reſtores the Courſe of the Common Law as to Trials of Treaſon, 
has revived the old Challenge of Thirty-five in Trials of Petit Treaſon; 
and therefore it is agreed, that at this Day, in Caſes of High Treaſon, and 
| Petit Treaſon, the Priſoner may challenge Thirty-five peremptorily, and 
n Twenty in all other capital Offences. „ 
2 Hal. Hiſt. This peremptory Challenge ſeems, by the better Opinion, to be only 


— 


P. C. 411. Common Law, if a Man were outlawed of Felony or Treaſon, and 

and ſeveral brought a Writ of Error upon the Outlawry, and aſſigned ſome Error in 

Authorities Faq, whereupon Iſſue was joined, he could not challenge peremptoriy; 

chere cited. the like Law if he had pleaded any foreign Plea in Bar or in Abatement, 

which went not to the Trial of the Felony, but of ſome collateral Matter 

2 Hal. Hiſt There ſeems to be ſome diverſity of Opinions in caſe of a Priſoner's 

F. C. 26. Challenging peremptorily more than he is allowed by Law; and herein 

my Lord Hale lays down the Law to be, that at Common Law if the Pri- 

ſoner peremptotily challenged aboveThirty-five Perſons, and inſiſted upon i, 

and would not leave his Challenge, then in caſe of an Indictment of High 

Treaſon it amounted to Mibil dicit, and Judgment of Death ſhould be 

given againſt him; but in caſe of Petit Treaſon or Felony, the Priſoner 

anciently was put to Peine fort & dure, as declining the Trial the Lav 

appointed z the Conſequence whereof was only the Forfeiture of his Good, 

- but it amounted to no Attainder, and conſequently no Eſcheat of his Land; 

and thus, ſays he, the Practice was until the Beginning of the Reign d 

H. 7. but afterwards by the Advice of all the Judges of both Benches, |! 

was reſolved that the Party fo pereniptorily challenging above Thirty - fit 

ſhould have judgment of Death, and that it amounted to an Attaince, 

for having pleaded to the Felony, and put himſelf upon the Country, ber 

could be no ſtanding mute ; and therefore the Judges reſolved on thi 

{ Courſe, as moſt conſonant to Law, to be practiſed in all Circuits; but fu 

all this, adds he, the better Opinion of later Times, as well as of form 

is, that the Judgment in the Cale of ſuch a peremptory Challenge of abvie 

Thirty-five at the Common Law, in caſe of Felony, was not an Attainde 

but only Penance, to which the Party was hor bor without baving 20 

jury impanelled. 1 e ö 

2 Hal. Hi. There ſeems alſo ſome diverſity of Opinions, as to what is to be dcr 

P. C. 296, with a Priſoner who, ſince the Statute of 22 H. 8. cap. 14. challenges abou 

70. Twenty in Felony ; and herein the better Opinion ſeems to be, that 

25 ſhall neither forfeit his Goods, nor have Judgment of Death, nor of Pi 

hn oo fort & dure, but ſhall only be over- tuled às to his Challenges, fo far ak 
= exceed Twenty, and put upon his Trial; and herewith agrees 1 
Hale, and that, he "004 for two Reſous 3 1. Becauſe the Statute. 

made no Proviſion to attaint the Felon, if he challenges above the Nut 

ber of Twenty. 2. Becauſe the Words of the Statute of 22 Hl. G. cc p 

are, That he be not admitted te challenge above the Number of Taven) 1 b 

that wo he * above Twenty peremptorily, his challenge (hal! 08! 

be diſallowed, | et | 

z Hal Hitt. If twenty Men are indicted for the fame Offence, though by 7 

P. C. 268. diètment, yet every Priſoner it allowed his peremptory Challenge iy 


# 


f 


f | "FER 


T3 kf © w 


thre be but doe Peuire fac awarded to ny them, the Perſons challenged 
by any one ſhall be withdrawn againſt them all. 


Page 265 = 
If 4. be indicted and plead Not Guilty, the jur | 


before challenged, for Cauſe allowed and f. worn, 
Cauſe of Challenge may intervene after the for 
Min challenge him for Cauſe, he muſt ſhew a Cauſe happened after the 

But if the Priſoner, upon the firſt Panel, had challenged; for 
fiteen peremptorily, and then the Jury remains for Default o 


hve more, and in cafe of Treaſon, or Petit 
up lis full Number, of twenty peremptory Challenges in the firſt Caſe, and 
tbirty-be in the laſt, ; | Op 

ptorily ; | | 

tement, 


/ 


Matter 10. Of Challenges by the King, ” 
ſoner's The King, or any one on his Behalf, may, on ſufficient' Cauſe, chal- Co.Lit.rg6, 
| herein lenge either the Array, or.the Polls, in the ſame Manner as a private Per- 2 8 * | 
the Pri- ton may; allo by the Common Law, the King, without aſſigning any p. & 3 

upon i, dee Out barely alledging guod no air bos pro Rege might nave chal P © 25 ; 

if Hig 'nged peremptorily as many as he thought proper, | 

ould be But this is remedied by 33 E. 1. fat, 


. 4. commonly catled Ordinatio de In- 
Priſoner nh, which enacteth as follows 


[ Ol Inquefts to be taken before 
be Lav any of the Juſtices, and wherein our Lord t 


„ 00 of n he King is Party, hew. 
Good, B loeyer it be, it is agreed and ordained by the King, and all his Counſel, 

1 "hat from henceforth, notwithftanding it be alledged by them that ſue 
% dhe King, that the en of choſe Inghefts, or ſome of them, bo 
, 2t indifferent for the ing, yet ſuch Inqueſts fhall not remain untaken 
_ or that Cauſe but if they that ſue for the Kin 
25 Jurors, they ſhall allign of their Challen 


; ge a Cauſe cartain, and 
„ de Truth of the ſame Challenge ſhall be i 
Cuſtom of the Court.? 2 


nquired ot according to the 
1 the ConltruQion of this Statute it hath been clear] y fetrled, that the Moor. ggg. 
Vords thereof being general, it extends to alt Cauſes, as well Criminal as Co. Lit. 139. 
Civil, whereto the King is Party, HE” | 
a 


in ch and is now the eſtabliſhed PraRice of the Co-Lit.16. 


g will challenge any of 


$ | uts paravaile, yet it hath been ad- by 
at the Defendant ſhall be fx put to ſhew all his Cauſes of Chal. 
fore the King need to ſhew any, 15 © 


de Was afterwards eſtopped to take any Exceptions to 


N 


rr 2 
* — * 2 — 


n 
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age 266 ® the Sheriff; yet the Challenge was allowed good, and the Penire direQe! 


3 235- be for ſome Cauſe which happened ſince he was ſworn. 


00. Lit. If a Juror be challenged by one Party and found indifferent, the other 
| 158.22 Oauſe which 1s held inſufficient, he may afterwards challenge him peremp- 


| 358. ors as will ferve for Hundiedors, or elſe the Party loſeth the Advantage 


co. Lit. Aﬀeera Challenge to the Array, the Party may challenge the Polls; bet 
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21358. __ Juror ſworn, two Triers ſhall be a by the Court; and if be be 


"WS $86 - 


to the Sheriffs; for if he had not prayed a Talat, there could not bare 
been a full Jury and then there could be no Challenge. 

3 Alſo it is laid down as a Rule, that no Juror can be ehallenged without 
Co.Lit. 195. Conſent after be hath been ſworn, either in a Criminal or Civil Cafe, or 
2. Ye!v-25 either at the Suit of the King or Subject, whether on the ſame Day, or 

according to the better Opinion, on a former on the ſame Trial, unleſsit 


2 Rol. Abr. ; | ” | 1 
658. Jenk. 310. 2 Brownl. 275. 2 Hal. Hiſt. P. C. 274. 


* 


ay TT tho hath ſeveral Cauſes of Challenges againſt a Strer win tike 


158. . them all at once. : 


os 8: Party may challenge him afterwards. 5 | 
Co. I. it. In eaſe of Treaſon, or Felony, if the Priſoner challenge a Juror for 


torily. WY h 
Co. Lit. A challenge for the Hundred muſt be taken before ſo many to be ſworn 
Ann. c. thereof. 5 


6. I. 6. & 5 : 
24 Geo. 2. c. 18.1. 3. ; 


158. a. after a Challenge to the Polls, there can be no Challenge to the Array. 


12. How ſuch Challenge is to be tried. 


Co. Lit. Here we muſt take notice, that a principal Cauſe of Challenge beng 
155. 157. b. grounded on ſuch a manifeſt Preſumption of Partiality, that if it be found 
true, it unqueſtionably ſets aſide the Array, or the Juror, without an 
other Trial than its being made out to the Satisfaction of the Court, before 
which the Panel is returned; but a Challenge to the Favour, where the 

| Partiality is not apparent, muſt be left to the Diſcretion of the Tren. 
2 Rol. Rep. If the Array be challenged, it lies in the Diſcretion of the Court how it 
855 . ſhall be tried; ſometimes it is done by two Attornies, ſometimes by tw 
138. Coroners, and ſometimes by two of the Jury ; with this Difference, that i 
2 Hal. Hiſt, the Challenge be for Kindred in the Sheriff, it is moſt fit to be tried bj 
P. C. 275. two of the Jurors returned; if the Challenge found in favour of Pati 

fl lity, then by any other two aſſigned thereunto by the Court. 
Co. Lit. As to a Challenge to the Polls, if a Juror be challenged before anf 
_ pus # found. indifferent, and ſworn, he the two Triers ſhall try the nen 
Challenge; and if he be tried, and found indifferent, then the tuo fri 
Triers thall be diſcharged, and the two Jurors tried and found indifferent 
2 Hal Hiſt. ſhall try the reſt. | | 8 | 

P.C.275- If the Plaintiff challenge ten, and the Priſoner one, then he that r. 
| mains ſhall have added to him one choſen by the Plaintiff and another 
by the Priſoner, and they three ſhall try the Challenge; if fix be vo 
and the reſt challenged, the Court may allign any two of the ſix {worn in 
try the Challenges. * 
Co. Lit. The Triers cannot exceed two, unleſs it be by Conſent; which ra 
158. 2. taken up in Imitation of the Trial of the Summons of the Party, or” 
(a) And * was by two Perſons; this being (@) whether ſuch a Juror as d 


. 


Oath is, | ſendel 
well and truly try whether A. the Juryman challenged, ftand indifferent between the Pn, 
to this Iſſue. Salk. 152. pl. 1. Where a Challenge is to the Array for Favour, yi 


Plaintifimay either confeſs it, or plead to it; if he pleads, the Judges aſſign Trier win 
Array, which ſeldem exceed two, who being choſen and ſworn, the Aſſociate, or nd oh 
Court, doth declare and rehearſe unto them the Matter and Cauſe of the Challenge, þ, 


/ 


N 


n 


«1 ; 1 5 | ; - | : | bo 


fleris, Sc. FE. . : | . done, con- 
3 RON. EL 3 Ts 3 Array or a 

stothem thus; and ſo your Charge is to inquire, whether it be an impartial Arr 
; 2 ane and if they affirm it, the Clerk enters underneath the Challenge Affirmatur ; but 
il the Triers find it favourable, then thus, Calumnia vera. Trials per Pais N = 
The Triers, as far as they act therein, are Officers of the Court, and Palm. 363» 


liable to be puniſhed for any Miſdemeanor ; alſo it is ſaid, (a) that if they 8 


fud againſt Law, and the Direction of the Court, they may be fined and they are not 
imp ſoned. | | : e „ in this Re- 
| ſpect to be 


conſidered as Jurors, and acting in a judicial Capacity ? 


The Truth of the Matter alledged as Cauſe of Chalienge, muſt be Co. Lit.158. 
made out, by (4) Witneſſes, to the Satisfaction of the Triers; alſo the Trials per 
Juror challenged may, on a Voir dira, be aſked ſuch Queſtions as do not Pais 158. 
tend to Infamny or Diſgrace ; ſuch as, whether he hath a Freehold, whe- Salk. 153. 
ther he hath an Intereſt in the Cauſe z and in a Civil Cauſe, whether he ( That 4 
bath given his Opinion before-hand upon the Right, which he might have Witneſs to 
done as Arbitrator between the Parties. = prove the 


FY 


| | Challenge is 
„ ſufficient. Show. 173. 


But in no Cafe can a Juror be aſked, whether he hath been whipped Keeling 9. 
for Larceny, or convict of Felony, or whether ever he was committed Tr 2 
to Bridewcil for a Pilſerer, or to Newgate ſor clipping or coining, or RY 
whether he is a Villein or outlawed z becauſe theſe kinds of Queſtions. 
terd to make a Man diſcover that of himſeif which tends to his Shame, In- 
bsy and Difgrace ; alſo it was held in (e) a Trial for High Treaſon, e) Sa. 
that the Pritoner, in order to challenge à Juror, could not aſk him, 183. pl. 3. 
whether he had not declared his Opinion before hand that he was guilty, or Cole's Trial. 
would be hanged, becauſe theſe Queſtions tend to Reproach, as charging 
lim with a Miſdemeanor. . . „ loner e cae Ro 
If 2 Challenge be taken, and the other Side demur, and it be debated Skin. 101. | 
and the Judge over-rule it, it is entercd upon the original Record 4 and pl 19. 1 
if x jb s it appears upon the Leſlta what the Judge hath done z but , BY 
if the Judge over-ruled the Challenge upon Debate without a Demurrer, —=— 


ben it is proper for (4) a Bill of Exception. That 
TE . : : z | ſuch Bill 
muſt be, that he over-ruled the Challenge, not uod reciſ' the Challenge. Skin. 101. 


%y 


It is faid, that a Demutrer upon a Challenge is not like to a Demurrer 3 Leon. 438. 
upon a Plea z for in cafe of a Demurrer upon a Challenge, as ſoon as 
the Demurrer is agreed on at the Bar, it is good enough, without other 
Circumſtances, ſuch as Counſcl's Hand, Sc. and the Prothonotaries of 
i1zht ought to enter ſuch Demurrer, e : 


ä — 


) How Jurors are to be impanelled and worn. 
Bude 3. Geo. cap. 25. ſect, 11. it is enacted, That the Name of 
Ro _ and every Perſon who ſhall be ſummoned and impahelled,. 
ee þ Addition and the Place of his Abode, ſhall be writtca in 

Zo N dittinct Pieces of Parchment, or Paper, being all, as near aus 

4 2 4 equal Size and Bigneſs, a d ſhall be delivered to the 

11 ſuch Judge of. Alliſe or /i Prius, ot of che ſaid Gteat 

2 | . is | „ 2 WEED 2 | „ Seſſions, 


NY "A 
CY 


„ ES to 


page 268 «© * Seſſions, or of the Seſſions of the ſaid Counties Palatine, who is to try 
the Cauſes in the ſaid County, by the Under-Sberiff of the fa 
«© County, or ſome Agent of his, and ſhall, by Dire dion and Care of 

% {uch Marſhal, be rolled up all, as near as may be, in the ſame Manner 

5 and put into a Box ot Glaſs to be provided for that Purpoſe and whe 

| any Caule ſhall be brought on to be tried, ſome indifferent Perſon, by 

—_*. _ .,.. *© DireQtion of the Court, may and ſball, in open Court, draw ow twelve 
| ol the ſaid Parchments, or Papers, one after another ; and if any of the 

«© Perſons, whoſe Names ſhall be ſo drawn, ſhall not appear, or be cha]. 
© lenged and ſet aſide, then ſuch further Number, until twelve Perſons 

| be drawn, who hall appear, and after all Cauſes of Challenge ſhall be 

5 allowed as fair and ind fferent, and the ſaid twelve Perſons fo firſt drawn 
, and appearing, and approved as indifferent, their Names being marked 

s in the Panel, and they being fworn, ſhall be the Jury to try the faid 
« Cauſe z and the Names of the Perſons ſo drawn and ſworn ſhall be kept 


« pole, till ſuch Jury ſhall have given in their Verdict, and the fame is 
ES 4 jor ng or until ſuch Jury (hall, by Conlent of the Parties, or Leave 
% of the Court, be diſcharged ; and then the ſame Names ſhall be rolled 
up again and returned to the former Box or Glaſs, there te be kept with 
* the other Names remaining at that Time undrawn z and ſo tries quities, 
«© as long as any Cauſe remains then to be tried. | | 
Sed. 12. Provided, "That if any Cauſe ſhall be brought on to be tried 
* in any of the ſaid Courts reſpeQively, before the Jury in any other 


* and may be lawful fur the Court to order twelve of the Retidue of the 

* {aid Parchments, or Papers, not containing the Names of any of the 

©. Jurors who ſhall not have ſo brought in their Verdict, or be diicharged, 

4 « to be drawn in ſuch Manner as ts aforeſaid, for the Trial of the Caulc 
3 „ which ſhall be fo brought on to be tried.“ | | 
'2 Hat Hiſt. In capital Cates the Sheriff returns the Panel of the Jury, who'betog 
P.C. 293. called, and appearing, the Priſoners are told by the Clerk, that theſe good 
Men now called, and aypearing, are to paſs on their Lives and Deaths, 

therefore if they will challenge any of them, they are to do it before they 

| are ſworn; and if no challenge hinder, the Jury are commanded to look 
(«) But if on the Priſoners, and then ſeverally twelve of them, (a) neither more oor 
thirteenare leſs, are ſworn. 5 75 | 5] 


by Mittake „ 5 | | 
ſworn, the ſwearing of the laſt by Miſtake is void, and the other twelve ſhall ſerve.— But if 
eleven be ſworn by Miſtake, no Verdict can be taken of the eleven; and iſ it be, it is Error; aud 
ſo in a Preſentment; but if twelve be recorded ſworn, no Averment lies that one was unſworn — 
Upon Not Guilty pleaded, twelve are ſworn to tiy the liſue, after their D-parture one of the 
twelve leaves his Companions, which being difcov-red to the Court, by conſent of all Parties, 
Z. another of the Panel, is fworn in the place of A. and alterwards A. returns to his Compa- 
nions, which being made known to the Court, A. is called and examined, why he departes; 
he e £0 drink; and being examined whether he had ſpoken with the Defendant, denied 
it upon his Oath; wherecpon B. was diſcharged from giving any Verdict, and the Ver 
taken of A. and the other Eleven, and A. fined for his Contempt. 2 Hal. Hilt. P. C. 296. 


2 Hal. Hiſt. Although there he twenty Pri ſoners at the Bar for ſeveral Felonies, and 
P. C. 294. the Oath is general to try between the King and the Priſoners at the Bur, 
(5) An 9 yet the Jury is to inquire of no (4) more than what they are partiCt- 
ception was jatly charged with ; and therefore though twenty have pleaded, and ſtand 
taken to a at the Bar when the Jury is ſworn, yet the Court may ſtay any Number 
Judgment | | "IF than what 
zu an inſe- of the Priſoners, and fo the Jury fland charged with no more an 
| = Court, | | 5 „ f : fe | 
that it was | ws EE ; 
twelve Probiclefli; triati jurati, Wc. without ſaying adverita?' de premiſſis dicend"; and this washeld 
Etror; for they might be 1worn/in another Cauſe at the ſame Court; and the eee 1 
ſaid to be betwixt a Jury in criminal and civil Matters; for the Oath which the — cones 
criminal Matters, is thatthey ſhall truly try and true Deliverance make of the Pri ris 
Bar, Us. ſo the Court may charge them with as many Priſoners as they think & C3. 
civil Matters the Jury muſt be ſworn anew in every ſeveral Caſe, Mich, 29. Car. 4. 
Matſen and Goodman. | „ . . 


apart by themſelves, in ſome other Box or G aſs to be kept for that Pu- 


Caule ſhall have brought in their Verdict, or be diſcharged, it ſha - 


„%%% ðùâvb f ˙· ² A TTUERE 1-5 % 


. ſworn, on the Part of the Defendant, was called by the Jurors, 


' Juiges of Affiſe of this Miſdemeanor, he examined the Jury, 


loved even by thoſe of the contrary Opinion, to have been the general 2 Hawk, P. 


: 


| F 5 
# are thus particularly charged upon them; and when they go from the Bar, ®Page 269 


and have brought in their Verdict touching theſe Particulars charged pi om 
them, then if the ſame Jury paſs upon the remaining Priſoners, yet t ey 
ate 90 he called over again, the Priſoners reminded of their Challenges and 


the Jury {worn de novo upon the Trial of the Reſt of the Priſoners. 


2 


1 


* 
— — 


your 


(G) How to be kept and diſcharged, 8 


= EN the Jurors depart Coe the Bar, (a) a Bailiff ought to f 
n be ſworn to keep them together, and not to ſuffer any to ſpeak 2Hal Hin; | 
with them. . | 


| (a) That a Bailiff is to be ſworn in a civil as well as a criminal Caſe, Palins | do. 


After their Departure they may deſite to hear one of the Witneſſes again, YES: if 
and it ſhall be gh ks ſo he deliver his Teſtimony in (5) open Court ; $ Hal Bit, 1 
and alſo they may defire to propound Queſtions to the Court, for their 3) 4 * 
Satisfaction, and it ſhall be granted, fo it be in open Court, e 

| civil Caſe 
ot t t was before 
and he recited again his Evidence 8 
nd Complaint being male to the 


who confeſſed all the Matter, and 
that the Evidence was the ſame in effect that was given before, & non alia nec diverſa ; and this 


Matter being rerurn<d upon the Pofea, the Opinion of the Court was, that the Verdict was not 
800d and „ Nane Fas. de novo was awarded, Cro. Eliz. 189, Metcalfe and Dean, 


where the Jury withdrew to confer about their Verdict, one of the Witneſſes, tha 


to them, and they gave their Verdict for the Defendant; a 


The Jury muſt be kept together without Meat, Drink, Fire ot Candle, Co. Lit 
till they are agreed. | | Dodo b 


227, | 
Go 2 Hal. Hit 
P. C. 297. See Obſervations on the Statutes 302. Note (4) for the Origin of this. 

80 in an inferior Court, if the Jury wi Il not agree on their Verdict, the Salk. 201. bi 
Way is, as in other Courts, to keep them without Meat, Drink, Fire or pl. i. = 
Candle, till they agree z and the Steward may from Time to Time ad- 7 . be 


J uta the Court till ſuch Agreement. 


If they agree not before the Departure of the Juſtices of Gaol- Delivery 8 
into anuther County, the Sheriff muſt ſend them along in Carts, and the 2 Hal An. 
Judge may take and record their Verdict in a foreign County, D C. 297. 
| it it is 
made a Quere, whether in ſuch Caſes the Seſſion may be adj urned before the Verdict taken. 

If there be eleven agreed, and but one diſſenting, who ſays he will ra- 2 Hal. Hiſt, 
ther die in Priſon, yet the Verdict ſball not be taken by eleven, no nor yet P. C. 297. 
the Refuſer fined or impriſoned ; and therefore where ſuch a Verdict was 
taken by eleven and the twelfth fined and impriſoned, it was, upon great 
Advice, ruled the Verdict was void, and the twelfth Man delivered, and 
a new Venire awarded; for Men are not forced to give their Verdict againſt 
their Judgment, | 15 = | | 

If the 1 ſay they are agreed, the Court may examine the 
inc if in Truth they are no: agreed, they are finahle. 

I ſeems to have been anciently an uncontroverted Rule, and hath been 


m by Poll 3 J Hal. Hig, © 
P. G. 299. ; 


. ; | 2 | : 1 C. 439. and 
Ludition ot the Law, that a Jury worn and charged in a Capital Caſe 2 Au- 


cannot be diſcharged (without the Pritoner's Conſent) till they have given thorities _ 
Verdict; and notwithſtanding ſome Authorities to the contrary in the there cited; 
Reign of King Charles the Second, this hath been holden f.r clear Liw, Hal. Hiſt 
both in the Reign of King James the Second, and ſince the Revolution. P. C. 294-5. 
m * Ba . CD30 
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i \* Pagez70 * (H) Jn what Caſes and in what Manner to have 
__—_ 33 1 a UMiew. . „ 
| SE 7 f 45,1 1 Ja Sb LOSS | y * . 

2 Rol Abr, A T Common Law, in (a) moſt real Adions, after the Demandant 
725. Tit. A had counted, the Tenant might have demanded the {b) View of the 
— Ta 480. Land; or if it were a Rent, or other Thing, View of the Land out of 
Bro. Tit. which it iſſued; and this was, that Things might be reduced to a greater 
Fiew, Certainty ; but becauſe this was uſed often by the Tenant for Delay, and 

| 7 Tit. thereby the Demandant greatly prejudiced. „„ 
„, But it is ſaid, that at Common Law View did not lie in a Writ of Dower unde nibil babe, In- 
* Frufion, Breve d'entry en le quibus, Nuper obiit, Rationabili Parte. 2 Rol. Abr. 72g Booth, Real 
Actions 38. (b) That there are two Sorts of Views in Real Actions; 1. View by the Party, 2. 
Vier by the Jurors, as in an Aſſiſe of Novel Piſſeiſin, Waſte, Aſſiſe of Nuiſanee, the Party ſhall 
[: "mot have View, becauſe the Jurors ſhall have View. Booth 38. eres | 


{ (6) 13E.1. © By (c) Mein. 2. cap. 48: it is ordained and provided, ** That from 
o. 28. 0 thenceforth View ſhall not be granted but in cafe when View of Land is 
| es neceſſary; and if one loſe Land by Default, and he that loſeth moveth 
* a Writ to demand the ſane Land, and in cale when one by an Exception 
„ dilatory abateth a+ Writ after View of the Land, as by Non-tenure, or 
* Miſnaming of the Town, or ſuch like, if he purchaſe another Writ, in 
, this Caſe, and in the Caſe before-mentioned, from henceforth the Vier 
„ ſhall not be granted, if he had View in the firſt Writ. In a Writ of 
«©: Dower, where the Dower in Demand is of Land, that the Huſband 
«© altened to the Tenant, or his Anceſtors, where the Tenant ought not to 
e be ignorant what Land the Huſband did alien to him or his Anceſtor, 
though the Huſband died not ſeiſed, yet from henceforth View thall nat 
be granted tothe Tenant, In a Writ of entry alſo that is abated, be- 
. * cauſe the Demandant miſnamed the Entry; if the Demandant purchaſe 
another Writ of Entry, if the Tenant had View in the firſt Writ, he 
“ ſhall not have it in the ſecond, Ia all Writs alſo where Lands be de. 
* manded, by reaſon of a l eaſe made by the Demandant, or his Ancettor, 
s unto the ee and not to his Anceitor ; as that which he leaſed to 
« him, being within Age, not whole of Mind, being in Priſon, and ſuch 
4% like, View ſhall not be granted hereafter; but if the Demiſe were made 
to his Anceſtor, (he View ſhall lie as it hath done before,” 
Soth 33. Since this Statute, the Demandant, as to any of the Caſes within the 
| 2 Rol-Abr.Statute, may counterplead th: View, i. e. alledge Matter in Pleading which 
726. ouſtshim of View; as where he that loſeth Land by Default brings a C 
| ei deforciat for the Recovery of it, the Tenant ſhall not have View, be- 
cauſe he is well enough aſcertained of the Land by the former Record ; 
ſo where View was had in a former Writ,. and that Writ was abated after 
View for ſome Miſtake that appeared upon the View, as Non-tenure, Mit- 
Ez _ naming of the Town; ſo in Dower, when it is brought againſt the ſane 
{4) For this Tenant that purchaſed the Land of the Huſband ; fo if the Huſband died 
Letter (1), ſciſed, it is a good (4) Counterplea of View in Dower, _ 
2 Band. 254. In an Action of Waſte, in which it was agreed that a View ſhall have 
A gg been awarded, and that fix, at (:) leaſt, of the Jurors ſhould have as, 
Plaintiff is the Place, it was reſolved, that if a View be awarded, though not retui 1 
do recover | OE 1 Apt 
Per viſum „ 27h . | | | 7 | 4 
„ 8 there ought to be ſix of the Jury that have had the View, or know the Land is 
ueſtion, ſo as to be able to put the Plaintiff in Poſſeſſion if he recover. Co Lit. 158, b.— l 
| o not recolle& any Objection ever taken that fix at leaſt had not viewed. And Cauſes are often 
tried, where leſs viewed, and where all that yiewed, have not appeared at the 


* 


9 
* * 


by the Officer, and the Trial goes on, and a Verdict had, that the Omiſ- Ie. 
ſin of the Officer in not returning the View is not Error z for it was the 1 
# Duty of the Court to examine whether the Jury had a View or not; and * Pagea27 1 
if they found they bad not, the Trial ought to nave been ſtayed. | L 
So in an Aſſiſe in which it was likewile agreed, that a View was requiſite «Sond: 
in the ſame Manner, if the Officer does not return the View, it is not 25 +5: 
Etrot; for the Words of the Writ are, & interim wideant, and not & in- 
 terimbaberi fac? Viſum z, ſo that the Jurors might have had the View When 
the Officer was not preſent z and if it were otherwiſe, the Part might have 
challenged. the Jury for this Cauſe z and though the Officer had returned, 
that the Jurors had had the View, yet if upon Examination in Court it ap- ] 
ared otherwiſe, the Parties could not be concluded by ſuch Return. | M 
If the Court make a Rule, that the Jury ſhall have a View, and that Palm, 369 i 
they ſhall not hear any Evidence thereupon, and they notwithſtanding hear 11 
Evidence z this is a good Caule of Challenge, and likewiſe a Miſdemeanor, # 
for which it is ſaid, they may be puniſhed by the Court. ep 
In an Action of Walte it was agreed; 1. That if fix of the Jury are Godb. 209 
examined on a Voir dire, if they have ſeen the Place waſted, that it is ſuf- Sir Fob» 
ficient, and the Reſt of the Jury need not be examined upon a Heir dire, but Cage verſus 
: 23 | f 7 | ; Pig | Smith ; & "i 
only to the Principal. 2. It was agreed, if the Jury be ſworn that they . 2 4 oe 
know the Place, it is ſufficient, although they be not {worn that they ſaw 1758 * 1 
it; and although that the Place waſied be ſhewed to the Jury by the Plain- 259. l 
tif's Servants, yet if it beby Command of the Sheritf, it is as ſufficient as 
if the ſame had been ſhewn them by the Sheriff himſe ll. *- if 
At the Trial of a Cauſe for want of a full Jury upon the principal a Salk. 66% 
Panel, fome Toleſmen were ſworn, and had the View, but the Diftringas _ "8 
was returnable as an original Diſt ringas, and fo many of the original Pagel 
left out who were not at the View; of which the Befendant complainedy 
and would have ſet afide the Trial forrregularity 3 but becauſe no Henire  - 
appeared to the Court, and the Matter ſtood upon Record as an original © MM 
Trial, and the want of a FVenire was helped by Verdict, and becauſe the 
Cauie was tried by thoſe that were fitteſt, vis, thoſe who had the View, 
the Court would do nothing in ic. f IT outs, * 
But it was ordered, that for the future, when in order to a View the 2 Salk. 66, 
laſt Juror is (a) withdrawn, the Piaintiff hal! take out a new Diftringas, Pl * re. i 
we:ts he iaft Man of the Panel, to diftrain the other Twenty-three, with I 5 * 5 
an Apenas etiam dec Tal. 295 nl 
=o are: the wy * ſ won, a then 5 e e 2 my he aithdrawn. 6 Modal 
vs XJ. itho nſem; | a a Turor; 36 
be clalienged when he On ay dale = Mod. 7 3 125 . N an 
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Tris faid, that before the Court makes a Rule for a View, the Yegire , «1.6. M 
facias mult be (4) returned z and then che Court may make a Rule, that bl ** 8 1 
to many of the Panel mall View the Prenviles. ,, e 
5 . | ; : . . | 1 0 2 ; 1 ; (6 That a 
Jury is never ordered to view before their Appearanee, unleſb in an Aſſize. Pin 4 


** 


A Vie is grantable in ſuch Caſes where the Title is in Queſtion ; and 2 Salk. 66 f 
in ſuch Caſes it may be granted on Motion, on a bare Suggeſtion, pl. 14. ü 
5 any Affidavit. | | VCC = 
ad to this Purpoſe it is enacted by 4 & 5 Anne cap, 16 % That b: i 

« ; EY f a | F o 89 * 2 a 15 
in any Action brought in any of her Majclty's Courts of Record in Lene 

” e | „ Maſtminſter, withog A 

(ept in Waſte. Supplem. to Barnes 6. In Hilary Term 20 4 7 2. the Court of &. 2 2 
pol to the uſual Rules for Views, purporting, that cn hos ca a View conſen ed, thalll 
(ih. ae at ſhould be had, or if a View ſhould be had by any of the Jurors whomioevellf 
— Nass ug ſix of the firſt twelve) jet the Trial ſhould proceed, and no Objection be mad 
count thereof, or for want of a proper Return. Bur. Rep. 236. 4 
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Veſininſter, where it ſhall appear to the Courts in which ſuch Actions 
are depending, that it will be proper and neceſſary that the Jurors who 
are to try the Iſſues in any ſuch Actions ſhould have the View of the 
* Meſſuages,' Lands or Place in Queſtion, in order to their better under. 
- © *© ftanding the Evidence that will be given on the Trial of ſuch, Iſſues in 
7 every ſuch Caſe, the reſpective Courts in which ſuch Actions ſhall be 
: '<* depending may order ſpecial Writs of D;Rringas or Habeas Cypera to 
41 #Page272 ©* Iſſue *by which the Sheriff, or ſuch other Officer, to whom the (aid 
| % Writs ſhall be directed, ſhall be commanded to have fix out of the fiſt 
4 twelve of the Jurors named in ſuch Writs, or ſome greater Number of 
them, at the Place in queſtion ſome convenient Time before the Trial, 
bo then and there ſhall have the Matters in queſtion ſhewn to them by 
to Perſons in the ſaid Writs named, to be appointed by the Court, and 
$4 4 the ſaid Sheriff, or other Officer who is to execute the faid Writs, ſhall, 
4 by a ſpecial Return on the fame, certify that the View hath been had 
„ according to the Command of the faid Writs,” | 
And by the 3 Geb. 2. cap. 25. a Proviſion is made for a View, in the 
following Words: That where a View ſhall be allowed in any Cauſe, 
„ that in ſuch Caſe ſix of the Jurors named in ſuch Panel, or more, who 
1 ſhall be mutually conſented to by the Parties or their Agents on both 
Sides, of, if they cannot agree, ſhall be named by the proper Officer cf 
<< the reſpeQive Courts of King's Bench, Common Pleas, or Exchequer at 
4 Weſtminſter, or the Grand Seſſions in Wales, and the Counties Palatine, 
. for the Cauſes in their reſpective Courts, or, if need be by a judge of 
« the reſpective Courts where the Cauſe is depending, or by the Judge or 
Judges before whom the Cauſe ſhall be brought on ro Trial reſpeQively, 
«© ſhall have the View, and ſhal! be firſt ſworn, or ſuch of them as appear 
% upon the Jury to try the ſaid Cauſe, before any Drawing as aforeſaid ; 
<c and ſo many only ſhall be drawn, to be added to the Viewers who appear, 
<< as ſhall, after all Defaulters and Challenges allowed, make up the Num- 
46 ber of twelve to be ſworn for the Trial of ſuch Caule,” 
; . | ITE * 


1 l : * 0 
— my 


(1) Adthat Irregularities and Dekects in convening, 
dz in the Qualifications of the Jurors, are amen⸗ 
dable, and aided after Uerdic, | 


Fid: Tit. F FERE we may lay it down in general, that by the expreſs Words and 
—— P Intent of the feveral Statutes of Jeofail and Amendments all Inegu- 
189 Mit. laricies as to the Number, Qualifications and Returns of the Jurors ate 
ided after Verdict, ſo that the Venire be of the ſame Place, and in the 
| ſame Action, and between the ſame Parties. Pe ; 
Where the So if there be no Venire facias, or if there be ſuch a fault in the Veni 
want of a as makes it a perfect Nullity, ſo that it has no relation to the Cauſe, el 
Penire, Di, if there be a gocd Diftringas, that being one of the Jury Proceſs, the 
| ffringas, Oc. Omiſſion of the former is cured ; for the Omiſſion of any judicial Writ 's 
bn aided by the Statutes, and a Ferire, that is a Nullity, and has no Relation 


| — 3 to the Cauſe, is as if there had not been any, and ſo of a Diftringas where 


| where a vi- there is a proper Venirs. | | 
VV 5 e N 1 
mall be taken as none, vide Cro. Eliz. 483. Owen 59. Moor 465. Noy 57, Moor — 

$35, 623. pl. $52, 696, pl. 967. Godb. 194. Leon. 329. Bulſ. 130. 3 180. Brow! 
R e e 

Rel Abr. 80 if the Award of a Venire facias upon the Roll be well, and 5 
zor. Wit of Heure faicas wrong, yet this ſhall be amended by the Rev 
| Moor 39 5 33 1 EY -» „„ 8 | 1 Fe 15 | being 
pl. $45.%E q 5 g | | 
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# being the (o) Warrant of the Writ, which is the Act of the Court, and? Page 273 
the Default is only the Miftake of the Clerk. | («)Sowhere 


5 FE | the Award 
upon the Roll was in a Cauſe againſt two Defendants, but the Fenire againſt one, and amended. 


3 Bulſ. 311. tf Fide Winch. 73. Cro. Jac. 78.—But if by the Roll the Venire be awarded de 
Vizinets of the right Place, but the Yenire itſelf is of a wrong, and thereupon a Jury is returned, 
and tries the Cauſe, it ſhall not be amended ; for it appears, that the Trial was not had by ſuch 
a Jury as the Roll and Law require. Hob 76 t vide Lit, Rep. 253. So if there be no Place 
on the Roll to watrant the VJenire Latch 194.—Alſo in Criminal Caſes , to which the Statutes 
of Amendment do not extend, the Venire s omitting any of the Parties is Error. 2 Hawk, P. C. 299. 


So if the Writ of Venire Facias out of the King's Bench he Venirę Fa- Cro. Eliza. 
cias 12 Liberos & Legales Homines coram nabis apud Il ſt mona ſterium ubi- 467. 
cungue fuerimus in Ang lia; but the Roll is well, (the Words apud Weftme- e 57. 
nfterrum being omitted thetrein,) this being in B. R. the Writ ſhall be en. 59 
amended by the Roll ; for this is but matter of Form. ED b. 
If the Return of the Venire be miſtaken, this may be amended by the Yelv. 6. 
Roll, and if the Tete of the Venire be out of "Term, or before _ Plea dere 699. 9 
pleaded, it is no Error; for the Te/te of udicial Writs being only Matter Cres CAL 
of Form, if miſtaken, ſhall not vitiate, ſince they have the proper Judges 
of the Fact by ſuch Proceſs. | IG „ 9 
Therefore if a YVenire Facias be dated 7 July, and made returnable 6 8-7 Is 3 
Jah, a Day before the Date of the Writ, this after Verdi is amendable, Cro.Car.38, || 
becauſe a judicial Proceſs, and the Default of the Clerk. Moor. 463. 


| 3 J. 657. 

So if a Venire fac ias be awarded upon the Roll, to be returned Ofabis Seeger [ 
Trimtatis, and the Writ is made returnable fix Days after, ſeilicet, a Day 8 80 | ji 
our of Term, but the Dif-ingas is well without any Fault, and after the Cro. Eliza. 
Jury impanelled find for the Plaintiff, this Writ of Lemire Facias ſhall be 760. 


amended by the Roll ; for this was the Default of the Clerk only; for the Moor. 696. 
Koll is the Warrant of the Writ, „„ | 1535 711. | 


Cowp. 497, 426, 841. Doug. 118, 136. 1 Term, Rep. 184 3 Term, ReP+ 349, 057» 
The Award of the Venire muſt be to a Day in the ſame Term, or to Moor 46s, 
the next Term, but it muſt be in Term, otherwiſe it is erroneous ; becauſe P1057 _ 
this is not ſurh (5) 2 Diſcontinuance as is aided by the Statute, ſince it is e 
an Error in the Court by awarding the Proceſs, which makes it utterly un- onthea 3d of 
certain when or where the Parties ſhould appear to receive Judgment, and Fanuary, - 
tis an Act of the Court, which is erroneous, and not a Miſ-entry of the and Diftrin- 
Clerk, which the Statutes do not intend to aid. NE 8 on 
held a Diſcontinuance, and that being in a criminal Caſe, not amendable. Bulſ. 141, 142. tw. 
oe 2 283. 6 Mod 281. Salk. 5 l. pl. 14. Ld, Raym, 1061. 2 Salk. 669. p I. 6; 
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qe; | | | 
If the Place be totally (c) miſawarded, this is not helped by any Statute, | 
becauſe they have not che proper Fudices Facti, unleſs they have them trom (c) Where 1 
the Place where the Fact ariſes; but if it is only miſawarded in Part, this Miftrialsby || 
'y helped by the expreſs Words of (4) 21 Juc. 1. cafe 13. b:cauſe it is the Venue | 
luppoled that the Perſons that were near any Part of the Place might know not bein 28 
the Fact in Iſfue between the Parties: and by the Statute of (e) 16 & 17 3 1 
very nat aided by any of the Statutes of Amendment before 31 Jac.'t. vide Cro. Eliz. 468. Goulſ: \' 
3 » 47- Winch 69. 4 Leon. 84. Cro. Jac. 647. Moor, 91. pl. 212. Lit. Rep. 365. Keilw. 
js 5 Co. 36. 4) For this vide Cro. Car. 17, 162, 284, 480. Jon. 395. Styl. 201, 206. 
ide ws this Starute aids not unleſs the Venue ariſes from ſeveral Places, and one 'of | 
8 laces is truly named. Sid. 20. But if it ariſe from ſeveral Places, though in ſeveral | i 
PW and it is tried by one obly, it is helped. 2 Lev. 122. per Hale. By the Opinion of lf 
e Part of the Judges, where by particular Cuſtom a Trial was to be de Yicineto of the 
by 8 next adjoining, and the Vnire is awarded de Viciueto of two of them only, it is helped 
Pc tute, 2 Sand. 288. But Sanders dubitavit, whether it ſhould extend to aid an - oY 
Sateen ſuch which were according to the Courſe of the Common Law, () That thia 
Vauph, 7 not extend to any Trial in an improper County. Mod. 37, 199. 2 Mod. 24. Ses 
6 f . 420. 2 Saund. 193. 2 Mod. 10. Raym. 206. Lev. 291. Id. Raym. 331, 581 | 
, 215 Raym. 766, 849, 869, 1212, 1214, 1408, 1418. 8 Mod. 378. 10 Node 
Statute. 4. r J. 7, 130. Stra, 553, 630, 704. 2 Stra. 945. But for the Expoſition of thigh 
92. Vent, 26. Pint vide Lev. 207, Sid. 326. 2 Lev. 124, 104. Sand. 247. Ram 180 
4% Vent, 363, 27% 2 Keb. 496. 2 Ion. 84, FE . ro, mY 
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Car: 2. cap. 8. the Want of a right Venue is aided, ſo as the Trial way by 
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à Jury of the proper County or Place where the Action is laid. 
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}F | 2. 274 Ik there be a Biank left for the County to the Sheriff whereof. the Writ 
, ſhould be awarded, yet it will be amended, becauſe it cannot be awarded 
e ee the Sheriff of any other County, and therefore it is the Omiſlion of the 
Oſſicer in entering the Award of the Court; but if there wereg loca! Plea 
. . Into another County, ſo that there are two Counties menticneg in the 
5 4 Pleadings, there the Blank cannot be amended, becauſe there is original; 
dee no Award of the Court to whom the Proceſs shall go; but where the Plea 
5 As 1 carries the matter into another County, there the Venire muſt be from the 
97 Fe * laſt Place, becauſe the Declaration by ſuch Plea ſtands confeiled,  * 
Child and After Iſſue joined, if upon the Roll a Yenire. Faczas be awarded to the 
Sloper. Sheriff of the County of S:merſer, &c, and upon this a Venire Hacias is 
: Cro. Car. made in this Manner, Georgius Dei Eratia Somerſet ſul dem, Ge. leaving 
| Fc ths bp out the Word (/ icecomiti) ; and upon this the Sheriff of Somerſet teturns 2 
S. P. cite d. Jury, and upon this à Verdict, Sc. this ſhall be amended by the Rol, 
8 becauſe this was the Fault of the Clerk merely, having the Roll b-tore 
him when he made the Writ, by which he was «directed to direci the Wit 
to the Sheriff of Somerſet, | e 
If the Court on an inſufficient Suggeſtion awards the Proceſs to an 
5 improper Officer, yet this is aided after Verdict; for that only makes an 
( me Inſufficjency in the Return of the Jury, and inſuffcient Returns are aided ; 
= 2 5 for it was the Dehgn of the (a) Statute, that, if the Cauſe was tried by 
WW Statute of 2 right Jury, it ſhould not be material what Officer got them together, 
2T Jac. I, c. 13. the Award of a Venire to a wrong Officer, and his Return thereupon, was 
Error, vide Brownl. 134. Cro. Eliz. 374, 586. Moor 356. Pl. 482. Yelv.15. 6 Co. 36. b. 
257 * But if, on a Suggeſtion on the Roll, Proceſs be awarded to the Coroner, 
67 en and the Sheriff returns either the Panel or Tales, it is ſaid to be erroneous, | De 
becauſe not collected by the proper Officer, and therefore they are not the ; 
Salk. 265, /#ices Facti of that Cauſe, and it appears on the Record that the Retura 
is otherwiſe chan the Court hath directe. | 
Andrews Hut the lateſt Reſolution is, that the Returns of Miniſterial Officers ar- to * 
* challeng d at the Day of the Return, for if the Court they admits them | 
38 2 Im. to be their Officers, and the Parties do not except againſt them, the) are Def 
Cre. Jac, 383 concluded, fince the proper Judices Hadi are admitted by them to be returned, 
Hob. 70. If a YVenire is awarded to the Coroners, and returned by two of them 
Lamb and only, whereas at the Time of the Award and Return thercof there were 
a repay two more, this is only a Mitreturn, and aided. | | ape 


ad mw 1 iu. .c.. . 


adjudge „„ : 
Hob. 70. But it is ſaid, that if one Sheriff of (4) Landon makes a Return without Cong: 
* Me the other, this is not helped, being no Return at all; for they make but Auth 
the al one Officer, and the Court knows that one Sheriff there is two Perſons. 6h 
Facias be Vicecomiti London) ſalutem fc Pracipimus tibi quod, Nc. where it ſhould be Precipims Per 


wobis, after Verdict this ſhall be amcaded; for it is the Default of the Clerk. Owen. 62. Cro. Hes, 
Eliz. 443. Rol. Abr. 200. LR | : 


Hob. 1x3. If upon the Return of the Habras Corp:ra the Surname of the Sheriff be Tra, 
Kol. Abr. omitted, as where his Name is Barthoslomeus Michel, and it is tetutn 5 
| nod. Elz. Barthdemeus Miles, Sheriff, this ſhall be amended, | | 


3ro. Cowp..445- Doug. 114. 1 Term. Rep. 782. 
3 Bull. 220. 
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It was held, that if before the Statute of 21 Fac. 1, cop. 13. the Sherif nentio 
Ero. Jae. 5a8 did not return the Writ of Jenire, nor ſet his Nane on the Bick thereof, had be 
Noy 115. or omitted inſerting g Executio iſtius Brevis patet in quadam Pant War 
Co 41. bhuic Brevi annexo, but it was album Brewe, it could not be amended upon 
Je. Elia. Examination of the Sheriff, being the () principal Proceſs; but this . 


8 
———— 
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Brownl. 4 8 By 5 bh a 3 A med, Rule, 7 
(e) But even before the Statute 21 Jac. 1. C. 13. it was held, that the Yenire, being well retu Were ri 
tho? the Iſſue be tried on the Habeas Corpora or Diſtrin gas, which are not returned, or ir egularly J 


returned, in Manner aforcfaid, the Venjre being the principal Proceſs, and right, the - 
ſhould be amended. Meor. 868, pl. 1203, Hob. 130. Yelv. 110. Cro Jac 188, 443 c 
Eliz. 466, 704. 2 RO. Rep» 111. 210. ; Si RES Wl, | a; 2 | 
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| TJ RK {FL 78 
# now helped by that Statute, ſo that a Panel of the Jurors be returned and Page 275 
| to the Writ. 1 5 9 | | ; | 
wr Sheriff that returns his Venire be diſcharged before the Tefle of. Cro, Car. 
the Venire, it 18 Error, and ſhall be tried by the Record of his Diſcharge ; #** 
becaule if the legal Officer did not return the Writ, the proper Judices 
Fi did not try the Cauſe, and fo the Verdict is ill. 1 130 8 
But if he be Sheriff at the Time of the Award of the Venire, and after Cro. Elin. 
his Diſcharge be returns the Panel to the Venire, this is no (a) principal Kone * 
Cauſe ot Challenge; for the Sheriff having returned the Nomina Furat? (a) But this 
| to the Court above on the Venire, on which they have awarded a Diftringas may be 
with a Vi Prius, the Sufficiency of that Return is not to be controverted challenged 
before the Judge of Ni Prius, but above, ſince the Judges of Ni Prius far Faves 
are bound down by a Record of a ſuperior Court, on whole Records it dens”; 
—_—— e 
| vill be admitted as ſtrong Evidence of a partial Array, ſinee a Perſon who had nothing todo 
with the Return has intermeddled there with; and accordingly the Array in this Caſe was 
challenged for Favour, and quaſhed, | | 
The Jury muſt come in the ſame Action, and between the ſame Parties, 
otherwiſe they are not Judges in that Cauſe; therefore in Ejectment where FE 
the Venire was de Placito Tranſgreſſionis, omitting & Ejedtion? firmæ, the pq, 81. 
Court he d the Venire to be ill, becauſe it was not in the ſame Action; for Jan. 302. 
an Ation of Treſpaſs and Eje&ment are different, and there might be an Godb. 194. 
Aion of Treſpais between the ſame Parties, but if the Diftringas had 7977 Jac. 
been right, they would have adjudged this Yenire to be null, and the want can Eli. 
of a Fenire is aided by the Statute, [Pg "RX 5 
Cowp. 497, 425. Doug. 115.135, 1 Term Rep. 582, 3 Term Rep. 657. 


If in an Action of Treſpaſs Iſſue is joined between the Plaintiff and two Cro. Car. 
Defendants, and one dies, and the Venire is awarded between the Plaintiff 426. 
and both Defendants, after ſuch Defendant's Death, and Verdict is taken for if _ 
the Plaintiff, and the Death ſuggeſted on the Roll, and Judgment againſt Fenton. 
the Survivor, the Venire being only a Judicial Proceſs, and purſuing the 
Award on the Roll, it plainly appears to be the ſame Cauſe, and that the 
ſrial was had by proper Judges, and Judgment being given againſt the N 
Defendant, who is charged with the whole Action, is good. | 
If the Furata mentions the Iſſue to be de Placits Tranſgreſſionit, where Cro. Car. 
the Action is Debt, and the Award of the Venire and Diſtringas Debt, this 275. 
ſhall be amended ; for the Turata is an Award of the Diſtringas, in pur- () That the 
ſuace of the Award of the Venire, and the Venire being right, the Ch) ſe- Award on 
condry Proceſs ought to be made accordingly, and there is a ſufficient a Rot! 
Authority by the Writ of Diftringas for the Judge of Aſſiſe to try the Cauſe. mg as 
the Vene and the Venire being right ſhall amend the Diftringas, which is the roper Proceſs 
Rs Ons os EY es Er SEE 
a Proeeſs. Rep. 252, 253.— 1 iftringas 7 W i 6 
Habeas Corpora, this is Xs S3 i. 37. e . a e oh 1 anche 
do if the Sheriff return Nomina Furat* inter Partes prædict' de Placito Cro. Car. 
Tranſgreffionis, where the Venire is de Placito Dibit', this ſhall be amended ; 2785. 
* in D:rſc Brevis he ſays, Executio iſtius Brevis tales, Oc. which could not Rol. Abr. 
„if it was not in the ſame Action. 8 233 8 
| If the Day when, and Place where, the Aſſiſe was to be held, 18 not Jaco and, 
mentioned in the ac ina it ſhall be amended by the Roll; for if there Warren. 
mY e Trial had been good, becauſe the ,Furata is the Ld. Raym, 
arant to try the Cauſe, and that was right. 95, $10, 


Eje ꝗment againſt ſeven Defendants, who entered into the Common Salk. 48, 
n a pleaded to Iſſue, the Plea Roll, Venire Di ringas, and Jurata pl. 5. 
* 1 t, but the Iſſue on the Nijt Prius Roll was between the Plaintiff 

re Defendants only; after Verdict for the Plaintiff this was n 


| page 256 * for the Leſſor's Title was the Giſt of the Action, and the only wer © 
Ee Ss inquirable of by the Jury. | Tr OO 's 
(a) If a Ye- If the (2) Number or (5) Qualifications of the Jury, as has been ſaid, 
| 2 cas be omitted, it may be amended ; for it is but Form to award the particular 
2: 2 Br oo Number and Qualifications in each Roll, which is direQed by the Law in 
without all Caſes. „ 1 ; 55 5 
theſe words | „ 1 
Nomina Furatorum, this will be aided after Verdict, being a Judicial Writ; though objected 
that thele Words were of yang! Jay's without which the Court could not know who ae #8 
Jurors, nor whom to demand to be ſworn. 3 Bulſ. 208. Rol. Abr 200, 204. Cro, Eli, 
457. Moor 465, 657. Noy 57. 2 Brownl. 169.—So if the Word duodecim be left out of the 
Venire Facias, this ſhall be avended after Verdict. Rol. Abr. 204. / 6) If a Venite Faia by 
greorum quilibet quatuor Libris Terre, omitting the Word habeat, this ſhall be amen1ed aft-r Ver. 
dict. Rol. Abr. 204, So if the Words guorum gquilibet are omitted out of the Yenire Faiu, i 
ſhall be amended after Verdict. Rol. Abr. 204.——So if the Words gui nulla Affi a. 
fingunt are left out of the Yenire Facias, it ſhall be amended, Rol. Abr. 204, 


4 


| The Nomina Juratorum on the Venire are the proper Parties to try de 
| (4) For the Action; and if there be a Miſtake in the (c) Chriſtian Name, it isincun- 
' Diverſity, ble; for the Statute does not extend to it, but it extends to cure Surnane 
where the and Additions for there can be but one Name of Baptiſm, but theremy 
: mg be various Surnames and Additions ; and therefore if it can be proved what 
n 5 3 Perſon the Sheriff meant by his Surname or Addition, it may be amended 
name is and ſet right. | 1 
miſtaken, PS 
vide Cro. Eliz. 57, 222, Cro. Car. 203, Cro. Jac. 116. _ 
Rol. Abr. Alſo if the Names if either Chriſtian or Surname be wrong in the Body 
196, 197. of the Diſftrirgas, or in the Panel returned, or in the Panel of the uf 


5 Lo 4} ſworn, yet if it can be proved to be the ſame Man that was intended tor 


Several Ca. 7 pet according to the Venire Facias, and Tippett is ſworn, and tier d U 
ſes to this Iſſue, it ſhall be amended. „ | | 

Purpoſe. - 1 1115 
Jon. 3022 If the Sheriff returns but twenty-three on the Venire, and tuen 


Fines and on the Habeas Corpora, and the twenty-fourth omitted on the Feaie 
. _ pears, and is ſworn, the Verdict is ill, becauſe he is not returned ac 
ing to the Award of the Court, in purſuance of the Venire, and therek 
S. E. ad- has no Authority to try the Cauſe ; for the Award to diſtrain one not (uh 
Judged, moned is void, and he is not returned of the Tales de Circumflantibu, 
that he is not a proper Juror by the Writ nor Statute. | | 
So if twenty-five are returned, and the twenty fifth is ſworn, and Wi 
| the Cauſe, it is not helped. 95 . 
cro. Car. But if the twenty-fourth Man had not been of the twelve thi 
223, 298, the Iſſue, it would be aided by the Statute z of if the Trial hid 1 
$ Co. 36. b. eleven of the tweuty-three, and one of the Tales de Circumſtani® 
Cro. Eli. been good. GS 1 | | 


T6 ; 
ol ry 
4 
1 

+ * 

5 

> 1 

6 7 

4 7 

| * 

_ | 


— IE 
DO i 
= 
3 
7 
* 


— — 


1 > __— SY 
NS — . S _ DER —— =] 


— — 
Y = 


4. 5 | 
| Frowal: 274. Jon. 357. Sid. 66. Latch 57. 


DV 


\tihat Jrregularities or Vefects in convening, · fer 
y 99 95 of the Jurozs, are aided _ 
"by Conant. {ts » Bs | 


E R E we may lay it down as a general Rule, that all defects in Co. Lit. x ag. 
convening, or in the Qual ifications of the Jurors, are aided by Con- b. 
ent of the Parties ; for the Rule herein is, that omnis Conſenſus tollit Er- poly 


5 if a Venire facias be awarded to the Coroners, where it _ 5 Co. 36. b. 
to-be to the Sheriff, or the Viſne cometh out of a wrong Place, if it be &. 12.125. 
er Aſerſum Partium, and ſo entered of Record, it will ſtand good. b. 
| | 7 | 2 Rol. Rep. 
| 21. Godb. 428. Noy 107. 


One of the Jury, . had hens ſworn, and after he had heard Part Palm, 411. 
f the Evidence, fell-ſick, and another being ſworn tn his Place by Conſent 1852 
f Plaintiff and Defendant, it was held a good Verdict. 
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(L) When and by whom to be paid, 


RO Rs in all Civil Cauſes are to be paid for their Trouble, and Carch. 242. 

W Attendance, and the (a) Quantum is to be proportioned according to (a) That in 

e Diſtance of Place, Badneſs of the Weather, Sc. but if they take any Striftneſs _ 
ene), or other Reward, for giving a Verdict, they are not only puniſh- 1 5 | 
Je at Common Law by Fine and Impriſonment, but to a Decies tantum = gy 

hen by the Statute of 38 E. 3. cap. 12. 7, e, a Forfeiture of ten Times as County, 

ich as he hath taken, „ | they are on- 

| | : ly intitled 
. ud to 51, on a Trial at Bar, where they came out of a foreign County. Trials per Pair 63, 416. 


(But if ſome of the Jurors appear, and the Trial goes off pro Defectu 2 Lil. Re- 
ralerum, thoſe who ps not to be paid + for nobody by te- ilk. 13S- 
ed any Benefit from their Attendance, and conſequently not obliged to 

e them any Recompence. 5 | 

But where a Cauſe was appointed for Trial at the Bar of B. R. by a 2 Show. 248. 
ro Vt, and a Venire returned, and the jury ſummoned, but before pl. 254+ 

Day the Parties agreed, and the Summons not being countermanded, 

enl of the Jury appeared ; and it was ordered on Motion, that the At- 

+ _ es ſhould pay how: 7 | 

Jury ind a ſpecial Verdict, the Charges of the Jury ſhall be , Leon. 

uly borne by both Parties, | TE : ON AVE vs 125 Te | 
what Coſts 


be paid upon praying a ſpecial Tur 18 F 
kn, fre ſ. 3. of the lame 8 = * 094 BAY xox. oe whe es _— 15 f 10 


cou gar 


5 „%% 
__ Pagez789 (I) For what Mildemeanors puniſhable ; any 


herein, 
1. Where puniſhable by Attaint. 


Olan. lib. 8. TH E Jury when inpanelled judged under the Penalty of an Attain 
© 9. 1 by the old Law which was the only Curb they had over Juries ; but 
| 8 138. this Method, from the Difficulty of attainting the Jury, and the Severity of 
39+ the Puniſhment, has been ſeldom uſed of late; and the PraQice of gran. 
ing new Trials, where the Jury find againſt Evidence and the Ditechon af 
the Court, introduced in the Room thereof; but fince the Attaint is ovly 
_ .- diſuſed, and not taken away, we ſhall here ſet down the moſt conſidelabe 
Ml,ntters relating thereto, „ , HP 
Rol. Abr. But herein, firſt, we muſt obſerve, that the Judgment in Attaint being 
286. ſo ſevere, all Manner of Evidence was admitted in Iupport of the Verdid; 
5 but againſt the Verdict they admitted none that was not given at the former 
Dyer 33. pl. Trial; becauſethe Jury might give in their Verdict, not only on the Ei. 
14. dence given in Court, but on their own Knowledge ; and therefore (4) 
Dyer 369. whatever otherwiſe they came to the Knowledge of, they might give in 
Godb. 271. Evidence for the ſupport of their Verdict; but the Evidence not offered u 
5 the Trial can never be brought againft them, becauſe ſuch Evidence might 
8 have altered their Judgment, had it been given; and the Want of that 
e eee Light, which the Party neglected to offer, cannot convict them of a Fall, 
ou ndaglny which, if it had been offered, might have founded a different Verdid. 
Anſwer . 
thereto, and 8 it as well as he can; but he cannot give other Evidence, nor inforceth 


firſt Evidence wit 'more matter than was given and diſcloſed before. Dyer 21% pl. 34 


Rol. Rep. The Jury may be attainted t o Ways ; I 1, where _y find contra Dif 
281, 282. to Evidence. 24ly, When they find out of the compals of the Allegata, f 
| But to Attaint them for finding contrary to Evidence is not fo eaſy, b:caviy., 


. they miy have Evidence of their own Conuzance of the Matter velan B 
() Where them, or they may find on (4) Diſtruſt of the Witneſſes, on their le) o 
the Evi- proper Knowledge. . 5 | | 
dence of a ; | | | 
Witneſs is falſe in an immaterial Part, the Jury need not give him Credit in any other Part. 
Eliz. 310. /e If a Jury give a Verdict on their own Knowledge, they ought to tell the Court K 
but they may be ſworn as Witneſſes ; and the ſair Way is to tell the Court before they are ſwan 
that they have Evidence to give, Salk. 405. pl. 3. ; 


Rol. abr. Rut jf-they find upon Evidence that does not prove the Allegata, ther 
1 1 is eaſy to ſubject them to an Attaint, becauſe it is manifeſt that what 
\ +. found is on Evidence not curceſponding to their Iſſue; and hence it nf 
ſary that the Matters in Iſſue ſhould be ſer forth with all convenient q 
teainty, that it may be ſeen how far and when the Jury are miliakes; : 

\ Treſpaſs, the Quantity and Value of the Thing demanded mult be 10 


veniently deſcribedÞ that if the Jury find damages beyond hw * er 
and Value, it may be apparently, exceſſive, and they ſubject to the / | Plea ; 
and ſo on ſpecial Contracts they muſt be ſet forth ſo preciſely, rs | 

dence be given of an ther Contract, and not that in the e ee is 
yet the Jury find for the Plaintiff, they may he ſubject to an 83 , Gn 

Vaugh. 146. An Attaint does not lie in a Criminal Cale, as it does at p % Ne 

1 Hawk, the Reaſon of the Difference, according to Hawkins, is, that 7 

P. C. 191 | | 

But by Hal. 1 


Hiſt. P. C, 310. the King may have an Attaint ; for although a Man convicted e 
ment can have no Attaint, becauſe the Guilt is affirmed by two Inqueſts the : 70 

preſent the Offence on their Oaths, and the Petit Jury that 5 with Gon And log 
Pest Jury acquits, they ſtand as a ſingle Verdict; for they rm what 

welre Men haye upon their Oaths pretented, n 


F 
ind not his Liberty or Life; alſo, ſays he, it may be generally preſumed that a 
ſury is likely to be equally influenced with the Fear of an Attaint from 
either of the contending Parties z whereas if any ſuch Examinations of their 


Proceedings were allowed in Criminal Cauſes, they might be often in great 
Danger on one Side, by incurring the Reſentment of a powerful Proſecutor, 


ttaint and provoking him to call their Conduct in queſtion, ſor their ſuppoſed 
z bu Putiality; but they could have little to fear from an injured Criminal, who 
ity of would ſeldom be in Circumſtances to make his Proſecution formidable. Sh 
grant. Where the King is ſole Party againſt the SubjeR, and the Jury find for 4 Leon. 46. 
10n of the King, no Attaint lies; but it is otherwiſe where the Suit is tam pro mo = this 
$ only Domino Rege quam prs ſeiplo. ne O09: 0 
cable „ 5 | | he 

2 Jon. 14, 


No Attaint lies upon an Inqueſt of Office; theref re if a Recovery be in Co. Lit. 


being a Quare lmpedit by Default, and a Writ iſſues to the Sheriff to (2) in- 355. b. 
end; quire of the Damages and Plenarty, no Attaint lies upon this Inqueſt 3 for Vaugh. 
former It is but an Inqueſt of Office. : | 153, 11'Co, 
Eri. : . 455 6. A. Rol. 
5 ( | „ 3 | 3 Abr. 280. 
TY; and ſeveral Year-Books there cited. 10 Co. 119. S. P. () Therefore where the Matter 
given omitted to be inquired by the principal Jury is ſuch as goes to the very Point of the Iſſue and 
ered von which, if it be found by the Jury, an Attaint will lie againſt them by the Party if they 
e might lave given a falſe Verdict, thete ſuch Matter cannot be ſupplied by a Writ of Inquiry, becauſe 


hereby the Plaintiff may loſe his Action of Atraint, which will not ie upon an Inqueſt of Office, 
Garth, 362. Ld. Raym. 5g. 5 Mod. 76, 77, 118. Salk. 205 pl. 3. Skin, 595. pi. 8. 1a Mod. 85. 

But if the Inquiry be by the ſame Inqueſt that inquired of the Iſſue in py ot Abr, 
tbe Pure Impedit, an Attaint lies. | | 2 | 


of that 
Falſiy, 
did. 


alone i 10 Co. 119. 
% in an Aſſiſe, if they are at Iſſue upon the Plea in Bar and that is found Fitz. At- 
for the Plaintiff, and it is inquired over of the Seifin and Diffeiſin, if the int 1 
con: Diſciſin be found by a falſe Verdict, an Attaint lies thereon. RO Bo 
_ inen Action againſt Tenant in Tail, if he makes default, and he in the 119. Rot. 


Rererſion przys to be received, ſuppoſing him to be Tenant for Life, which Abr. 280. 
u Counter pleaded, upon which they are at Iſſue, and it is found againſt him 
o Reverſion, and the ſame Inqueſt taxes the Damages againſt the Leſſee, no 

Attaint lies upon this Verdict, becauſe the Judgment againſt the Leſſee is 

gg the Default; and ſo this is but an Inqueſt of Office for the 

| — Attaint lies upon a Verdict before the Sheriff in a Writ of Inquiry Co. Lit. 355. 
Ville, becauſe by the Statute the Sheriff is made Judge in this Caſe. cg 


- Attaint lies upon a Verdict given by twenty-four Rpt nor does 2.Rol. Abr. 
upon a Verdict given in an Attaint for the Thing of which the Jury 280. 


a Caſe a Man's Property only is brought into queſtion a ſecond Time, and page 279 


o 


+ 


it is unted z but if they find any col lateral Matter preter the Attaint, it 

jet | creupon, and they ſhall be attainted. | | ; 
ben; "WT... Wit of (5) Right, if the Grand Aſſiſe be taken upon the mere 12 H. 6. 6. 
be 10 0 n no Attaint lies thereupon; but if the Iſſue be taken upon a collateral (5) Whe- 

ch Quant el, and not upon the mere Right, an Attaint lies thereof. ther anAt= 
he Atta | 5 taint lay in 


ka rei becauſe he might have falſified in an Aion of an higher Nature, ei 2 lull 237, 


| 0, | 2 : . . Og : 
8 1 Deed with Witneſſes be pleaded, and the Inqueſt paſſes in the mn 
Civil 3 TY C2 no Attaint lies thereof, becauſe the Witnelſes have adjudged Rol. Abr. 


rue; but otherwiſe it is if it paſſes in the Negative, and Diſ- 285. 
Aol the Ded; (c) for the Witneſfes ought to teflify nothing but Le” 00 


be ar hear n S. P. be. 


on an [9 Gs ee : cauſe Wit- 
d boy T Ren a Negative, but an Affirmative. (e) An Attaint does not lie for not 
ſet ide jar aule that does not lie in their Conuzance, being a Record. Rol. Abr. 
and I! dee 10 J nd a ſpecial Matter which is not Part of their Charge, nor pertinent, 10 


"Uh taint lies for this. 11 Co. 1 W! it li ind; 
on' at 1 - 11 Co. 13.— Where it lies for finding falſiy a Matter of 
i the Þriucipal Matter being true, Keilw, 67, EO 
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| page 280 In an Aſſiſe, if the Jury find a Special Verdict, and refer it to the Court 
43 Aff. qr, Whether upon the Matter the Tenant be a Diſſeiſor, and upon the Matter 
Bro. At. the Court adJudge him to 5 though in Law he be no Diſſeiſor; 
taint 82, yet no Attaint lies againſt the Jury, (a) becauſe it is not their Fault, bu 
. Cro, "aro the Fault of the Court, | - | ml” 


366 YH. Þ, ET} 3 
fer Cur. (a) But following the Direction of the Court will not bar an Attaint; for if the Judge 
declares the Lay to the Jury erroneouſly, and they find accordingly, though this may excuie 
them from the Forfeitures, vet however upon the Attaint the Judgment is to be reverled, 
and a Man ſhall not loſe his Right by the Judge's Miſtake of the Law. Vaugh. 145. 


Rol. Abr. An Attaint lies before Execution ſued for the Danger of the Death of 
282. the Petit Jury in the mean Time; for after the Death of any of the Petit 
H. 6. 2. Jury, no Attaint lies. 7 2 1 5 

_ Abr. An Attaint lies for exceſſive Damages, as alſo where the Jury give too 
25. If the little; but if the Jury give exceſſive Damages, and the Court abridge them, 
Court and make them reaſonable, no Attaint lies againſt the Jury, though they 
hath any have made a falſe Oath; for ſuch Abridgment is made upon the Prayer 
wy Pow- of the Party, and therefore he ſhall not have an Attaint alſo. 


Rol. Abr. 80 if the Court increaſes f the Damages, and makes them reaſonable, 
294, - © Whereas before they were too ſmall, no Attaint lies. | | 


* 


2 | 
17 Du. ut ſu- | 5 
fra; unleſs in Caſe of Maybem, on View, where Conſequences have enſued after the Verdict, 


unforeſeen, or not provided for, in Point of Damages at the Trial, 


Rol. Abr. So if the Jury give exceſſive Damages, and after the Plaintiff, to whom 
284. they are given, releaſes art of the Damages, by which the reſt of the 

Damages which remain are reaſonable enough, no Attaint lies; for hereby 
the Defendant's Cauſe of Grievance is taken away. 

32 E. 4. 5. In an Attaint, if the Plaintiff aſſigns the falſe Oath in exceſſive Damages, 
Bro. At- he ought to aſſign it in this Manner, ſcilicet, that the Goods for which the 
tun. Damages were given were but of the Value of 405. and that in the Da- 
87 55 b. mages given over this Sum they made a falſe Oath. ; : 
2 7 I in Treſpaſs againſt two, one pleads Not guilcy, and this is found againſt 
Cale. him, and exceſſive Damages given, and after the other Defendant comes 
Hob. 66. and pleads Not guilty, and this is found againſt him alſo, he may hate 
Cro. Jac. an Attaint upon the firſt Verdict, becauſe bound by the Damages giwen 
351. 10 Co. thereby ; and though he is a Stranger to the Iſſue, yet he is privy in 


„Rol. ; 
Rep. 31, Charge. 
S. P. 


© = 


ce 


SSS SNF = w 2 


In a Quare Impedit againſt two, they make ſeveral Titles; and it is 
Rol. Abr. found 8 one 5 and that the Sos diſturbed him, the other ma) 
252. , have an Attaint upon this, for by this he loſes the Preſentation. | 
ee He who is Patty to the Recovery ſhall have an Attaint, although be 
Rererü. was not Tenant at the Time of the firſt Writ brought, not when the Judg- 


oner (by ment was given. 3 


the Com- | | | And du bi 
mon Law) after the Death of the Tenant for Life. Dyer 1. pl. 5. 3 Co. 4,——And ws 1 
ing the Liſe of the particular Tenant, per 9 Rich. 2. c. 3. | 7” ad 
48 E. 3.13. If an Action of Joint-tenancy be pleaded with a Stranger, and the > 
Godb. 378. Stranger joins with the Tenant in ihe” eines thereof, and this is 7 
found againſt them, yet the Stranger ſhall not have an Attaint, becauſe ic big 

8 is not Party to the Writ. | 6 
11H 4.27. 80 in an Action againſt 4. and B. if it be found againſt them upon 3 
2 ſcyeral Iſſues, A. ſhall not have an Attaint upon a falle Verdict agaialt 1 x) 
r. 283. : . | | 
becauſe he was not Party to this Iſſue. the 

. 7.30. 8 in Treſpals againſt two, if one pleads a Releaſe, upon which the) ue 01 
Abr. 383. at Iſſue, and the other pleads the ſame Plea as ſervant to him, if it be du 


found againſt the Maſter, the Servant ſhall not have an Attaint re, 
for he is not Party to the Iſſuu. 1 | 


5 


\ * 8 \ 


n 3 


So in Waſte againſt two, if one makes default, and the other pleads, and Rol. Abs. 
it it is found againit him, the other who made default ſball not have an At- 283. 
taint thereupon, becaule he is not Party to the Iſſue. The 1385 
» If a Villein be found free in a Homine Replegiando againſt the Lord, Page 281 
and after the Lord dies, the Heir ſhall have an Attaint; ſo if the Villein Rol. Abr 
were found free by a falſe Verdict, in an Action of Treſpaſs brought by 283. 
him againſt the Lord, and after the Lord dies, the Heir ſhall have an 
Auaint, becauſe hereby he loſes his Inheritance in the Villein ; but he can- 
not have an Attaint for the Damages, but the Executors may, becauſe they 
belong to.them. : og | 


The Petit Jury can plead no Plea but ſuch as may excuſe them of the 3 
falſe Oath; and by the 2 3 H. 8. cap. 3. it is enaQted, that after the taint 61, 65. 
a 


Plaintiff bath aſſigned the falſe Oath, the Petit Jury, if they be the ſame Keilw. 130. 


00 Perſons, and the Writ, Froceſs, Return and Afhiznment good, ſhall have ſame Rule 

| 8 8 agg 

m, no Antwer, but only that they made a true Oath; unleſs the Plaintiff, in 2 
ey an Attaint upon the ſame Verdict, hath before Nonſuit diſcontinued, or 

yer had Judgment againſt the Petit Jury, 6 

In an Attaint upon a Verdict in Treſpaſs, one of the Petit Jury pleaded eu 

1 an Award between the Plaintiff and Defendant, and whether this was a 774 6 Co. 

d good Plea dubitatur, Keile. 1 30. = . e 1 of . 

F 0g faid to be a good Plea, yet Q: vide Dyer 75. pl. 22. 

: - | 15 5 | 8 f 5 

; la an Attaint brought by the Ifſue in Tail, upon a Verdict in a For- Rol. Abr. 

neden againſt his Anceſtor, the Releaſe of the Anceſtor is not any Bar, for © 9. 
= he Attznt is intailed as well as the Land itſelf. e 
wy By the 23 H. 8. cap. 3. all Altaints muſt be taken (a) in the King's Bench (a) 1 
I or Common Pleas, and not elſewhere z but a Vi Prius may be granted, therefore 
| no Conu- 

ges, lince can be granted upon any Attaint, becauſe all Attaints are to be taken either before the King 
the in Fas Bench, or before the Juſtices of the Common Pleas, and in no other Courts, Ge. Co. Lit. 

Da- 294 b—— Where a Verdict and Judgment given in the Exchequer was removed by Certiorari in- 

| to the Common Pleas, and an Attaint. Yide Dyer 201. pl. 6s Moor. 17. pl. 60. N. Bendl. 

unt 132 Keijw. 210. & wide Dyer 81. pl. 65. Cro E iz. 645. in which Book, becauſe the Record 

| vu not removed ia Banco, it was adjudged againſt the Plaintiff, and the Court would not grant 

zmes tim a Day to bring in the Record, and ſaid, the Plaintiff at his Peril, ought to have brought it in 

have delore ; & vide Cro. Eliz. 371, 372+. — How to be removed, vide Rol. Abr. 394. But if 

zwen > Attaint be brought on a Judgment in Banco, and thereupon the Plaintiff aſligns the falſe Oath, 

y in = the Defendant pleads Bonum & Legale fecerunt Sacramentum, and thereupon they are at Iſſue, 
= wag the firſt Record is removed by a Writ of Error, yet the Proceſs againſt the Grand Jury 

15 Party ſhall not be ſtayed, but the Court may proceed. Dyer 384. pl. 38. 4.82 

it is — . | | out 

may . 7 I is 

TY Df the Judgment in-attaint, \ 

|udg- T HE Judgment at Common Law was very (6) ſevere ; and accord- Co.Lit.294. 

| ing to my Lord Coke, importeth eight great and grievous Puniſh» Rob Abr. 

[Fo "I 1. Qucd amittant Liberam Legem imperpetuum z that is, he ſhall be = ye q 
bo infamous as never to be received as a Witneſs, or to be of any Jury. 48 
* Nui ortsfaciant omni bona & Catalla ſua. 3. Quod terre & Tenementa few or no 

d the | menus Dominz Regis capiantur. 4. uod uxores & Liberi extra Domus] — ape 

his is — e * Yuod Domus ſue proflrentur, 6. Quod arberes ſuæ ex- null © 

5 £ 7 | ; 0 , re | 
uſe he "i 7 Lud Prata ſua arentur. 8. Quid Corpora ſua Carceri man- riged, 3. 

: . 5 | SW : ; I „ 6 * 
upon 5 75 N32 deverity of this Puniſhment was mitigated by the Statute 8 
inſt B. 5 + 9. (ap, 3. Which preſcribes the Methods of Proceeding in Attaint, 294. 

| nfliQs certain Pecuniary Puniſh h [ 5 zorei 
n Fecuniary Puniſhments on the Jurors, in Proportion to 
ue U Part ges ſuſtained by the Party by the falie Verdict, in which the 
it de ) recovering is to be joined. | AE 2 And by 
eupos, the Equity 


C te Statute t lies againſt th | graens 
3 againſt the Executors of the Party for whom Jud was given, . 
Hees R. Bendb 132, Keilw, 201- 4. And. 24 Dyer 201. ph 65. a 


— 


* 


_ 
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8 
2 wy — ines 


. FT. 4 a 
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: oo. Abr. 1th loſt by the Verdict, as well his Lands as the Meſne Profits ; as alſo 
Ante uring his Damage, if he loſt in a Perſonal Action. I 


de dead, or of Covin with the Demandant, the Reverſioner Oc. per 9 Rich. 2. c. 3. 


— NR — 
n —— — 
* 


| 3 18. So if the Iſſue in Tail recovers the Land in an Attaint upon a Recovery 


286. Death of the Anceſtor. 


6 OB SB —— — — 


8 Co. 38. b. In the former Capacity they are liable to be puniſbed in ſeveral lnftancer; 


_ aluſt 242. ſworn, or refuſing to be ſworn; for which every Court of Record may, 
P. C. aoo. Of common Right, impoſe ſuch a reaſonable Fine on any one returned on & 


KR _ - bs 4 * 3 ——— an 
_ n _ 8 — +4 
— — —— 
rr — — b * 5 n 
. 


c. 19. Perſons ſummoned on Juries in Courts of Record, in Cities, Corporations and Franchiſe 


2. Hauk. Verdicts; and firſt,” to offer one of them to the Court, and to ſtand to it 


Jac. al. or cat or drink, or otherwiſe refreſh themſelves, without Leave from th 


— 


| F RS. TT > 
If a Man recover in an Attaint, he ſball be (4) teftored to all that he 


the Life o 785 5 : . „ 
the Tenant for Life the Reverſioner recovers in an Attaint, the Tenant ſhall be reſtored to the | 
Poſſeſſion and Meſne Profits, and the Reverſioner to his Arrearages of Rent; but if the Tenant 


Page 282 ; * 80 if a Man brings Debt and is barred, and he brings an Attaint, and 
Rol. Abr. it is found for him, he ſhall recover his Debt. | 


Rol. Abr. àgainſt his Anceſtor, he ſhall recover the Iſſues of the Land from the 


2. How otherwiſe puniſhable, 


And herein we muſt conſider Jurors either in a Miniſterial Capacity, as, 

Perſons bound to attend the Court, to do the Buſineſs for which they are! 

> returned till they are diſcharged; or in a Judicial Capacity, as Judges of 
the Fact to be tied, 5 | 


41-2 as for (a) refuſing to appear, withdrawing themſelves before they ae 


2 Hal. Hiſt 

(% By Stat, Grand or Petit Jury, as ſhall ſeem convenient, 

29 Geo. 2 5 | | 

and not attending, may be fined. 

4c 2 49. Ss if after they are ſworn they refuſe to give any Verdict at all. 
3 47% | + | 3 5 
2 So if they endeavour to impoſe upon the Court; as where a Petit Jury 
Abr. 219. offer a Verdict to the Court as agreed by their whole Number, where it 
Cro, Eliz. Truth ſome of them have not agreed to it; or where they agree upon tv 


„„ ß I IE TPEIIS go rcp 


P. 


. if the Court ſhall expreſs no Diſſatisfaction to it; but if the Court all 
P. C. zog. dillike it, then to give the other. 6p 

4. and „ ; 3% | 
that in ſuch Caſe they ſhall be fined every one apart. 1 Burr. 274. 1 Stra 642. 


Dyer. 78 So for miſbehaving themſelves after their Departure from the Bar; 
. 213, Where they do not all keep together till they have given their Verdict, 0 


l, p . » a . . 
bl rs "oy where any of them carry any Thing (6) eatable with them in their Pocke 


Vaugh. 21. Court, before they have given their Verdict, wry hee were agreed ' 
28 6 it, and were alſo all the Time in the Cuſtody of the Bailiff appointec t 
(5) W hich take care of them, LS 
if it be at F 


the Charge of him for whom they give a Verdict, avoids the Verdict; otherwiſe if they 

or Trrak ar their own Charge, old Charge of him againſt A en they give their Verdi perf 
, ER 5, je 7 Dad | Go 
Paſch. 2 Alſo where a Jury, after they departed from the Bar, being late on 2. "yg 
B 2. in day Night, ſeparated and went every one to his own Houle without IF tho 
* a ptivate Verdict, or without conſulting upon the Evidence, and gave? ' . Y 
did; according to the Direction of the 3 but for this Miſdemeanot f Rea 
were fined each forty Shillings, and a new Trial granted: and IN Gal 

Chief Juſtice ſaid, that by ſuch Trial both Parties may be prejudiced } be 


dhe Jurors going at large, without conſulting together, may well forget: 
Evidence N Ws it is bs Right of the 1 5 Sabjeds to have a 
determined when the Evidence is freſh in the Memory of the Juron 


FF f 


the ſuffering the Jurors to go to their Houſes after a privy Verdict is only 
by Connivance, but by the ſtrict Rules of Law ought not to be ſuffered. 
Alſo where the Jury have been divided, or in doubt about the Evidence, 2 Lev. 140. 
and have agreed to determine the Matter by throwing Croſs or Pile, &c. 5 a Ys. © 
and to give their Verdict as the Chance happened z this has been held ſuch 3 Keb. 955. 
1 Miſdemeanor, for which they have been ordered to attend, and for which 12 
they ate puniſhable, and for which a new Trial will be granted on the 
common Rule of Juratores male ſe eſſerunt. n 4 þ 7 F 
* Jurors are likewiſe puniſhable for ſending for or receiving Inſtructions Page 283 
from either of the Parties concerning the Matter in Queſtion, - © n Hawke 
So if a Juryman have a Piece of Evidence in his Pocket and after the F. C. 147» 
Jury ſworn and gone together he (a) ſheweth it to them, this is a Miſ- 8 * 
demeanor finable in the _ 3 but it avoids not the Verdict, though the 2 Hal. Hig, 


Cale appear upon Examination. i P. C. 306. 
; () Butit is 


ho Offence in a Juror to exhort his Companions to join with him in ſuch Verdi& as he thinks 
right, Hawk. P. C. 250. N 1 V „ 


As to the Puniſhment of Jurots in their judicial Capacity, there are 2 Hawk. P. 

ſeveral Inſtances where Jurors acquitting great and notorious. Offenders, 9 

contrary to clear and manifeſt Evidence, and contrary to the Judge's F eee 

Directions, have been puniſhed in the Star-Chamber, and have alſo, not there cited. 

only in the King's Bench, but alſo by Juſtices of Oyer and Terminer and CD 

Gzol-Delivery, been fined and impriſaned, and bound over to their good | 

Behaviour z but theſe Methods were thought to be contrary to the Opi- de) 

nions in the old Books, and contrary to the general Reaſon of the Lawz Nö 

and being fully conſidered in'(5) Bu/belPs Caſe, it was there ſettled, and (i) Vaugh. 

hath been ever ſince agreed to, that Jurors are no way puniſhable, except 13. 

by Antaint, for giving a Verdict contraty to a Judge's directions, and. a+ AY: 

2painſt what may ſeem to others clear and maniteſt Evidence, for that 

thy are the proper Judges of the Fact to be tried, and may be reaſon- 

ably influenced by Matters known only to themſelves, as their own Per 

* Knowledge of the Fact, or of the Credit of the Witneſſes, or of the 

atties. wk | YET WET | 

And herewith my Lord Hale ſeems to agree, and ſhews the Unreaſon- 2 Hal. Hiſt, 

ableneſs of puniſhing a Jury for going contrary to the DireQion of the 2+: C. 160, 

Court, in Matters of Law, becauſe it is impoſſible any Matter of Law e. NET 

could come in queſtion till the Matters of Fact were ſettled and ſtated and 

apreed by the 3 and of ſuch Matter of Fact they were the only com- 

petent Judges ; alſo, ſays he, it were the moſt unhappy Caſe that could be 

tothe Judge, if he, at his peril, muſt take upon him the Guilt or Inno- 

cence of the Priſoner ; and if the Judge's Opinion muſt rule the Matter 

of Fact, the Trial by the Jury would be uſeleſs, _ | 5 5 
But it ſeems to admit, that the long Uſe of fining Jurors in the King's 2 Hal. Hiſt. 

Bench in Criminal Cauſes, may give poſſibly a JurildiQtion to fine in theſe Þ: C. 313. 

Caſes, yet that it can by. no means be extended to other Courts of Seſſions 
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« Gaol-Delivery, Oyer and Terminer, or of the Peace, or other inferior 
e F . ; 8 
o by Hawkins, if it ſhall plainly appear in any Caſe, that Jurors are 2 Hawk. 
perfeQly ſatisfied of the Truth! of \F 4 RS they wed Ton the P. . 
Coum, chat they find it in ſuch a particular Manner z and the Court . > Jon: 
direQly tell them, that upon the Fact ſo found, as they have agreed it 15 16, 
* the judgment of the Law is ſuch or ſuch, and therefore that Vaugh, _ 
} ought to give a Verdi accordingly, yet they obſtinately inſiſt upon 144-5. 
pet contrary to ſuch a Direction ; it ſeems agreable to the general Yalm- 363, 
2 the Law, that the Jurors are finable by the Court in ſuch a ED 
e, unleſs an Attaint lies againſt them z for otherwiſe they would not 
1 E for ſo palpable a Partiality in taking upon them to judge 
ters of Law, which they have nothing to do with, and are pre- 
ol HI. | A1 ſumed 


* 


r 
2 = — . INENFING 
* 


Un 


1 ſutned to be ignoratit of, contrary to the expreſs Direction of one, who. 
by the Law is appointed to direct them in ſuch Matters, and is to be 


- preſumed of Ability to do it. 


2 Hawk. Alſo if a Judge; for the better Direction and Information of a Jury, 
P. C. 149. ſhall aſk them their Opinions concerning ſuck a particular FaQ, and they 


ſball refuſe to anſwer him, and obſtinately inſiſt to deliver in their Ver- 

dict, as they think fr, contrary to his Direction, it ſeems queſtionable 
whether they may not be fined in ſuch a Caſe atlo, unleſs an attaint lie 

Page 284 * againſt them g ſor chat it is the Duty of Jurors to take the Advice and 


n Information of the Court, in order to be governed by it, as far as ſhall be 


th their Conſeiences. 


cConaſiſtent wi 


3. How Abuſes by others in relation to them are puniſhable y and therein 


< | Juror to appear and give a Verdict according to his Conſcience. 
Hawk. Alſo it is an Offence to give Money to a Jutor after the Verdict, unleſs 


rocure himſelf, or another, to be ſworn of a Tales, in order to ſerve one 
Side z alfo it is as criminal in a Juror, as in any other Perſon, to endea- 
vour to prevail on his Companions to give a Verdi& on one Side, by any 
other Arguments beſides the Evidence produced, and the general Obligati- 
ons of Conſcience, - i | 
The Offence of Embracery is puniſhable at (a) Common Law by In- 
2 Hawk. gjQment or Adtion; and if it were not known before the Trial, it will be 
P. C. 260. a good Cauſe to ſet aſide the Verdict. : | 


| reſtrained and puniſhed by Statute, vides E. 3. Cc. 10. 34 E. z. e. 8. 38 E. 3. c. 22.400 1 


Hawk. P. C. 7 Oe. 


2 Hawk. P. Abuſes by others in relation to Juries, are puniſhable by Fine and 
C. 58-9. Impriſonment; as if a Man aſſault or threaten a Juror for having given a 
Verdict againſt him, he may be indicted as a Diſturber of the Admi- 


x bo 


* 


Courts. 


5 Hil.10Amn. Alfo the Court of King's Bench granted an Information agaioſt a 


The — Town-Clefk, for publiſbiug an Order of the Court againſt Jurors who 
dn had found a Perſon guilty of Manſlaughter only, upon an IndiQtment of 
| Murder, by which Order che ſaid Jurors were declared to be juli) wF 


 peſtedof Bribery, | 


iſtration of Juſtice, and one who is guilty of a Contempt of the King's | 


SSS. 


22> 
2 


o) Who are qualified for the Office. 289. 


\ 


E ſeems to he clearly agreed, that before the Statute 1 E. 3 raft. 16. Lamb. book 
by 


* the Lord High Steward of England, the Lord Marſhal, the Lord 
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(4) Df the ancient Officers called Conſervators © |_| 
of the Peace, 285. OCT ne PR 
(B) Df the firſt Inſtitution, and general Statutes, _. .. 
which give Juſtices of Peace a Juziſdiction. 
(C) Df their Commiſſion, and Manner of appomt⸗ 
ing them. 288, CRT rs Com wy 
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(E) Df their Authozity and Jurifdiction pur- 
ſuant to their Commiſſion, and rhe general 
Statutes relating to them, Als ni 51.0] 25 v1.9 oe 


1 
1 


Aud bereis | 


1. What Juriſdiction they have in relation to Treaſon 
and Miſpriſion of Treaſon. 291. Th 
2. What in relation to Felonies. 291;  _ 
3. What in relation to inferior Offences. 292 
4. How far they have Power to proceed on Indict- 
ments not taken before themſelves. 292 
5, By what Juſtice the JuriſdiQtion myſt be exerciſed; 
and therein how far a Juſtice of a County may a 
out of it, or within a Liberty. 293. SEEM Jos 
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(4) Ot the ancient Officers called. Tonſezbatozs 
ei 1 of the Peace oh Oe eis 
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there were no Juſtices of the Peace, and that they were firſt inſtituted 1. c. 3. 
that Statute z yet by the Common Law there were certain Conſer- 2 Hal. Hiſts 
"tars of the Peace, which were of two Sorts: 1. Thoſe who in reſpect 1 7 
of their Offices had Power to keep the Peace, but were not ſimply called p̃. C. „ 
the Name of Conſervators of the Peace, but by the Name of ſuch po 
es. 2. Thofe who are conſtituted for this Purpoſe anly, and were | 
Ne W _ « Conſervators or Wardens of the Peace. | 
9 the firſt Sort, che King is undoubtedly the Principal from whom Pit chap- t. 
Authority af this King is originally derived; but it is ſaid, that he — be 
Vtat take a Recognizance forthe Peace, becauſe it ig a Rule that no Re- Bro. Recog- 
— can be taken by any one who is not a Juſtice either of Record . 14. 
Commiſſion; alſo the Lord Chancellor, or Lord Keeper of the Great 
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. he Conſervators of the Peace, ſimply fo called, were either Ordinary 
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Time of Memory, Salk. 406, pl. 2. 


JUSTICES os PRACE 


: of the Rolls, and, as ſome ſay, the Lord Treaſufer, have a general Au- 

| #Page 296 * thority to keep the Peace throughout the Realm, and to award Proceſs, 
and to take Recognizances for it x but a Peer, as ſuch, feems to have no 

; more Power in this Reſped, thama mere private Perſon. 

10 H.6. 7. b. Alſo all Coutts of Record, as ſuch, have Power to keep the Peace 
e NN Lion hoe own/PrecinQs.z and the Juſtices of Gaol«Delivery may tale 
1. chap. 3. Surety of the” Peace from a Perſon committed, ſot not finding fuch 


Su . 1 POE PPP 

10H. 3. 17. At ee steg is 4 principal Conſervator of the Peace within his 
d. County, and may ext officio awatd Proceſs, and take Surety for it; and, as 
Bro, Peace (ome ſay, the Surety fo taken is to be looked on as a ecognizance or 
28 26. Matter of Record, and not as a common Obligation, becauſe it is taken by 

F. N. B. 8x; Virtue of the King's Commiſſiii ogg. 
Fide Titi Alſo a Coroner is another principal Conſervator of the Peace, and may 
| Ceroner. bind any one to the Peace who ſhall make an Affray in his Preſence z but 
he is ſaid to have no „ to grant Proceſs for the Peace; and it ſeems, | 
ſat the Security taken by him for the Peace is not to be looked on as | 
atter of Record, but as Matter in Pais, only except where it is taken 
by him as Judge in his own Court for an Aﬀeray'in his Preſence. | 
Fide Tit. Alſo every High and Petit Conſtable are, by the Common Law, Con- 
Conflables ſetvators of the Peace within their ſeveral Limits, and may take Order 


for the Keeping of the ſame. 
St Extraordinary, p. Gt f 
Bro. Peace The Ordinary were either by Tenure, dis, ſuch as held their Lands by 


9 this Setviee, or by Election z ve, ſuch as were choſen by the Freeholders 
79. 22 E. 4. of a County, in purſuance of the King's Writ for this Purpoſe z or by Pre- 
35.b.Lamb. ſcription, vis, ſuch as claimed ſuch a Power by an immemorial Uſage 
book1.chap. in themſelves and their Anceſtors, or Predeceſſors, ot thoſe whoſe Eſtate | 
3- Co. Lit. they had; but the Power of none of thoſe Conſervators of the Peace 
e ſeems to have been greater than thut of Conſtables at this Day, unleſs it 
J. chap. 7. Were inlarged by ſome ſpecial Grant or Preſeription. : | 
Cromp. 6. The Extraordinary Conſetvators of the Peace were Perſons ſpecially com- 
Lamb. bock miſſioned in Times of imminent Danger, either from Rebels or foreign | 
1. chap. 3. Invaders, to take care of and defend ſuch a particular Diſtrict committed | 
to their Charge, and to preſerve the Peace within the Limits of it; and thele | 


had Power to command the Sheriff; with his whole Poſſe, to aſſiſt them. 


— 1 


* Fry EY —_ 


(5) Ot the krſt Inſtitution, and general Statutes 
which give Juſtices of Neaee a Juriſdiction, 


2 ws 4 of Peace were (a) firſt inſtituted by the Statute 1 E 3, cch. 
8 2 916. which provides in the following Words: That for the bettet 
3 ** i ane «© Keeping and Maintenance of the Peace, the King willeth, that in every 
tice of © County good Men and lawful, which be no Maintainers of Evil, of 
eace by  *© Burrators in the County, ſhall be aſſigned to keep the Peace.” 


Preſcrip- | ei 5 i 5 ö 5 
tion. 4 Leon. 149. And have no juriſdiction but what Statutes give them, being created within 
. JJ es VL TODD 


*Page 8) And by the 4 E. 3. cap. 2. it is further enaQed, „ That there (ball be 
© 66 affigned good and lawful Men in every County to keep the Peace, yu 5 
the Time of the Aſſignments Mention ſhall be made that ſuch as ſhal 
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Jus rIoeES os PEAR 


n Mainprize by the Sheriffs, nor by none other Mini n not 
« mainpernable by the Law and the Juſtices aſſigned to deliver the Gaols 
« ſhall have Power to delivet the ſame Gaols of thoſe that ſhall be indicted 
« before the Keepers of the Peace, and that the ſaid Keepers {hall ſend 
« their Inditments before the Juſtices, &. 1 

And it is further enacted by 18 E. 3. cap. 2. That two or three of the 3 
in beſt Reputation in the Counties fall be aſſigned (4) Keepers of the Peite ( Al. 
« by the King's Commiſſion, and at what Time need {hall be, the ſame, thoughthey 
with other wiſe and Jearped in the Law, ſhall be aſſigned by the King's WET 
&* Commiſſion to hear and determine Felonies and e K | 
« the Peace in the ſame Counties, and to inflict Puniſhment reaſenab y ac- Juſtices of 
« cording to the Law and Reaſon and the Manner of the Deed.” “ Tapas 

| : 4 


„ 
A 


ion, yet inaſmuch as by this Statute they are expreſsly called Keepers of the peace, and the Keeping 
_ Ye principal End of their Office, it ee . Caption of an Indictment 
aram A. B. & C. D. Cuftodibus Paci: & Fuſticiariis Domini Reg is is „ without 4 e 
them Juſtices of Peace. 2 Rol, Ahr. 95. r Alſo it has been reſolved, that the eſeription © 
Juſtices of Peace by the Name | Juſticiarii Domini Regi » ad "Pacem conſervandam, &c. is good, 
PPP ˙ ONT ns Fee ok N 


And it is further enacted by 34 E. 3. cap. 1. Fbat in every County of 
* England ſhall be aſſigned, for the Keeping of the Peace, one Lord, and 
„with him three or four of the moſt worthy in the County, with ſome 
Learned in the Law, and they ſhall have Power to reſtrain the Offenders, 
* Rioters, and all other Barrators, and to purſue, arreſt, take and chaſtiſe | 
them according to their Treſpaſs or Offence, and to cauſe them to be 
impriſoned and duly puniſhed according to the Law and Cuſtoms of 
* the Realm, and according to that which ro them ſhall ſeem beſt to do, 
Aby their Diſcretion and good Adviſement, and alſo to inform them; and 
* to inquire of all thoſe that have been Pillors and Robbers in the Parts 
beyond the Sea, and be now come again, and go wandering, and will 
not labour as they were wont in Times paſt ; and to take and arreſt all 
* thoſe that they may find by Indictment or by Suſpicion, and to put them 
* in Priſon, and to take of all them that he not of good Fame, 'where they 
* (hall be found, ſufficient Surety and Mainprize of their good Behaviour 
© towards the King and his People, and the other duly to puniſh, to the 
Intent that the People be not by ſuch Rioters or Rebels troubled nor 
© endamaged, nor the Peace blemiſhed, ner Merchants nor. other paſſing 
* by.the Highway ot the Realm diſturbed, nor put in the Pearl which may 
* happen of ſuch Offenders 3 and alſo to hear and determine at the King's 
* Suit all Manner of Felonies and Treſpaſſes done in the ſame County, ac- 
* cording to the Laws and Cuſtoms aforeſaid: © et | 

And it is enacted by 19 Rich. 2. cap. 10. ** That in every Commiſſion 
* of the Peace thruugh the Rezlm,. where Need ſhall be, two Men of 
P Law of the ſame County where ſuch Commiſſion ſhall be made, ſhall be 
l aligned to go and proceed to the Neliverance of Thjeves and Felons, as 
* often as they ſhall think it expedient. ? 4. 

_ And it js further enacted by 2 H. 5,' fat. 1. cap. 4. That the Juſtices - 
? of Peace jn every Shire named of the Quorum, except Lords, and the 

: Juſtices of either Bench, and the Chief Baron, and Serjeants at Law, 

„ nd the King's Attorney for the Time that they ſhall be occupied in the 

a King's Service) ſhall be reſiant in the ſame Shire, and ſhall make their 

5 *ſhons four Times by the Year, vis. in the firſt Week after Michaelmas, 

G ban, Eq/ter, and the Tranſlation of S“. Thomas the Martyr, and 
i, Altener if need be, and that the ſame Juſlices hold their Seſſions throughs . 

2 England in the ſame Weeks every Year.” | 

1 ſeem to be the moſſ general Statutes relating to the Authority of 

AE of Peace, beſides which there are a very great Number of ſubſe- 1 f 
hen dtatutes + which give them particular Powers, ſometimes to one Juſ- Barn fur, 
; 5 | Ts, i tice ice. ah 
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v. . Peace, it muſt be exactly purſued... _ 
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dook. T9 | miſſion, and ſuch Commiſſion mult be in his Name ; but it is not e- 
| _—_- lire that there ſhould be a ſpecial Suit or Application to, or Warrant from 
£m 2 be a-particulat Nature; as conſtituting the Mayor of ſuch a Town, and his 
Lev. 219. Succeſſors, perpetual Juſtices of the Peace within their Liberties, c. which 
0 f Nor can Commiſſions are (a) neither revocable by the King, nor determinable by 
a - 2 ig | A 81, NOS DL LN 
1 Tong of a Courſe by the Lord Chancellor according to his, Diſcretion, 
* t TH | 1 Cn 
on, created by Patent, reſign, Rol. Rep. 1333. | 
| 2 Hawk. The form of the Commiſſion of the Peace, as it is at this Day, was, 
P 3 _ according to Haw#ins, ſettled by the Judges about the 33 Elis. and is in 
e Cher Subſtance as followetli. | . . 


Ik. Beginning with a Salutation from the King to the ſeveral Perſons named WM 


| P. C. 38. which Number either ſuch or ſuch a particular Perſon among them is ſpe- 


f page 289 th y #ſhall not proceed to give judgment, except in the Preſence 0! 


— ; 


tices ſometjmes to tw, ſometimes in their Seſſions, ſometimes out of their 


1 Seſſions of, which in this Place I ſhall no otherwiſe take notice than 
2 Salk, 475. bbſctving, that where by Statute à ſpecial Authority is given to Juſtices of 
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(©)f their Commilton, and Banner of appointing | 


4 
* 


U STICES. of the Peace can only be appointed by the King's Com- 


e King for the granting thereof, which is only requifite for ſuch as we of 


uſtice of his Death, as the common Commiſſion for the Peace is, which is made 0! 


I. c. 9. 


. in it, it afterwards aſſigns them, and every one of them jointly and ſeve- 


rally, the King's Juſtices to keep the Peace in ſuch a County, and to cauſe 

to be kept all Statutes made for the good of the Peace and quiet Govern- 
ment of the People, as well within Liberties as without, and to puniſh all 

" "thoſe who ſhall offend againſt any of the ſaid Statutes, and to cauſe all thoſe 
to come before them, or ſome of them, who ſhall threaten any of the 
People as to their Perſons, or the Burning of their Houſes, in order to 
compel them to find ſurety for the Peace or good Behaviour z and if they 
ſhall refuſe to find ſuch Surety, to cauſe them to be ſaſely kept in Priſon 
*tiH they ſhall find it. | | | 
2. Hawk. Then it goes on, and aſſigns them, and evety two or more of them, (o 
cially required to be) Juſtices, to inquite by the Oath of good and lau fu 
Men of the ſame County, of all Felonies, Witchcrafts, Enchancments, Sor- 
ceties, Magic Art, Treſpaſſes, Foreſtallers, Regrators, Ingroſſers, and Ex 
tortions whatſoever, and of all other Offences of which Juſtices of the Pears 
may-lawfully inquire z alſo of all thoſe who ſhall £0 or ride armed, &c. « 
in Companies, to the Diſturbance of the Peace, and alſo of all Innholders, ane 
others, who ſhall offend in the Abuſe of Weights or Meaſures, or ſelling c 
Victuals, &c. and alſo of all Sheriffs, Bailiffs, Stewards, Conſtables, Gaolers 
and other Officers, who ſhall be faulty in the Execution of their Offices z and 
to inſpect all Indictments taken before them, or any of them, or other forme 
ſtices of the Peace for the ſame County, and to make and contmue Pre 
ceſs apainſt all the Perſons, ſo indiRed, till they ſhall be taken, or renc 
themſelves, or be outlawed, and to hear and determine all the Felonies - 
other Offences aforeſaid ; provided, that if a Cauſe of Difficulty ſhall arite 
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Juſtice of one of the Benches, or of Aﬀſize, 5 An 


And then it commands them ta make Iuquiries of the Premiſſes, and to K Henk 
hear and determine the ſame, at certain Days and Places, which they, gr any R C. 36. 
ſuch two or mare of them (hall appaint 3 and then it gaes on, cams 
mands the Sheriff of the County to return before. them, at certain Days and „ 
Places to be made known to him by them, ſuch and ſp many lawful Men op. 
his Bailiwick, by whom the Truth of the Piemiſſes may be beſt knawn ane 
inquired ; and then coneludes by aſſigning ſome one © them Keeper e eee 
the Rolls of the Peace in the ſame Caunty, and commanding him to cauſe 
to be brou aht before himſelf and his Fellows, at the ſaid Days and Places, 
the Writs, Precepts, Proceſſes, and Indictments aforeſaid, I 
My Lord Hale pie us the fame Commiſion, which az preſent, ſays he, W Hi 
cooſilts of two Claufes of Afiprawimus; by the firft of which each of them F · & 43+ 
is made a Juſtice or Conſervator uf the Peace ; by the ſecond Ag  - 
power is given to them, or two of them, , whereof one of the Muorum, to Stapf. P. C. 
bear and determine Felonies, aud other Matters for the hate waking them 5. 3» & 5 
Juſtices of the Peace, without this Clauſe, doth'not 3 them Power to hear 
and determine Indictments ; he alſa takes Notice gf, a Proviſq in the ſaid 
Commiſſion, vis. that in Caſe of Difficalty arifing, then 30 feſpite 
Judgment till the Juſtices of Aſſize come into the County, Sc. 
It ſeems agreed that Juſtices of the Peace may, by vixtue of pou Com- Lamb. B. r, 
miſſion, execute as well the Statutes made before the Reign 5 Rau. 3. for © 9. 
the bettet keeping of the Peace, ſuch as the Statutes of Miuch Aer and 22 Do ol 
ninfler, Ic. as thoſe made ſince that Time; and yet the Statutes hi hb er- %. 
din ſuſtices of the Peace, ſay nothing of the Execution of thoſe former 
deitutes; from whence, ſays Hauen, it appears, that the Ring may, by 
Commiſſion, authoriſe hom he pleates to execute the Statute, 5 a 
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0 Who are qualified for the Office, 


I Y the Statute 2 H. 5. Stab. 2, cap, I. it is enacted, That Juſtices of 
D © Peace ſhall be made in the Counties of England of moſt ſufficient 
* Perfons dwelling in the lame Counties by the Advice of the Chancellor 
and of the King's Councit, without taking other Perſons dwelling in 
* toreign Counties to execute ſuch Office, except the Lords and the Juſtices 
ol Alſizes to be named by the King and his Council, and except all the 
King's chief Stewards of the Lands and Seignories of the Duchy .of 114180 
* Lancaſter in the North Parts and in the South for the Time og 1 
By the i Mar. Seff. 2. cap. 8. it is enacted, That no Perſon baving or | "hf 
* uſing the Office of a Sheriff of any County, ſhall uſe or exerciſe the Of- 
* tice of a Juſtice of Peace, by force of any Commiſſion, or other wiſe, in 
any County where he ſhall be Sheriff, during the Time only that he ſhall 
* exerciſe the ſaid Office of Sheriffwick z and that all Acts done by ſuch 
* dheriff by Authority of any Commiſſion of the Peace, during the Time 
„ ahoveſaid, ſhall be void.“ „ ne a rn „„ TE tote 
By the Statute 18 H. 6. cap. 11. it is enacted, * That no Juſtice. of in an In- 
Peace within the Realm ot England, in any County ſhall be aſſigned or dictment on 


i deputed, if he have not Lands or Tenements to the Value of 20. per. 323 


* 


Annum, except in Cities, Towns Corporate, &c.. 


. „ 1 i 0 he had a 
Commiſſion, and did ſome Act purſuant thereto, not having Lands, i, Crg. Jac. 643, 644, 


4 
i 
7 


* 
& 
3 
2 
] 
Ty 
£ 
x 
1 
1 
a 
: 
4 
* 
5 
* 


„ And now by the 5 Geo. 2 cap. 8. it is enacted, That no Perſon ſhal |" Fage290 
* be capable of being a Juſtice of the Peace, or to act as a Juice of che e 
- Peace, for any County within that Part of GreatBritain called England, Power is 

12 5 JJ Gn: 5 LO R_ 
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JUSTICES! or PEACE. 


_ Sp 7 the Principality of Wales, who ſhall not have an Eſtate of Freehold | 

1 tersrelating of Copy hold, ro and for his on Uſe and Benefit, in Poſſeſſion for Life, | 

#* ed we. «cor for tome greater Eſtate" either in Law or 3 or an Eſtate for 

Pariſhes. Fears determinable upon one ot mote Life or Lives, or for a certain 
i 


- 


is 
2 „ 


|  By23Geo.z. © Term, originally created for twentysone Years, or more, in Lands, 
- on EE 1 Tenements or Hereditaments, lying in that Pare of Great Britain called 
[ 2 c.. they Bnelaud, or Principality | of Males, of the clear yearly Value of one 
3 dorf: hundred Pounds, over and above what will ſatisfy and diſcharge all In- 
: het yo „ *cumbrancts that may affect the ſame. .. 
. Per- | V es r of wn wr; 
* Tons that have eſcaped into their Juriſdiction. | By 24 Geo. 2- c. 44- and 30 Geo. 2. c. 24. . 23. 2 
. Month's Notice is to be given of ay intended Action againſt a Juſtice of Peace. By 24 Geo. . c. 
44. . 2. a Juſtice of Peace may tender Amends, iv, Bar of an Action. By ſ. 6 of the ſameStatute, 
Action not to be brought againſt a Conſtable acting under a Warrant unleſs he refuſes a Copy of 
it. By 5.0 the ſame Act, double Coſts to be given againſt a Juſtice for wilful and malicious Act: 


— 
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For their Clerks Fees ſee 26 Geo. Zo Co 14. . 
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And it is further enaQted, *© That no Attorney, Solicitor, or Prodor in 
any Court whatſoever, ſhall be capable to continue or be a Juſtice of the 
46 Peace within any County for that Part of Great Britain called Englard, 


—— — — Lt — — 6. 2 
N z 


— _ — == a _— A * — 
1 * , 

— — — _ — — 8 p 
P n . . I —— XR IIS IT — — = — 

0 1 you « x . ho — nn— ereenere ere RD. 

8 2 — * — — "I : Cana ae aan 2 bn i — RET - 
. 7 . x 
. . " 


or the Principality of Wales, during ſuch Time as he ſhall continue in l 
the Buſineſs and Practice of an Attorney, Solicitor or Proctor. p 
And it is further enacted, That if any Perſon, who ſhall not be qua- a 
e lified according to the Directions of this AQ, ſhall accept or take upon 1 
„ himſelf the Office of a Juſtice of the Peace, or ſhall do any AR as ſuch, 1 
- +, - the Perſon fo offending ſhall for every ſuch Offence forfeit and pay the 8 
um of one hundred-Poundsz one Moiety whereof ſhall be to the King's tf 
+ © Majeſty, his Heirs and Succeſſors, and the other Moiety to ſuch Perſon fo 
or Perſons as will ſue for the ſame, by Action of Debt, Bill, Plaint, el 
or Information in any of his Majeſty's Courts of Record at Weſtminſter, PI 
i} « in which no Effoin, Protection, Wager of Law, nor mare than one Im- M 
| % parlance ſhall be allowed, | | . th 
| [/ * Provided, That this Act ſhall not extend to any City or Town being 20 
| 4 a County of i:{elf, or to any other City, Town, Cinque Port, or Literty, 
i % having Juſtices of the Peace within their reſpective Limits and PrecinQs 1 
1 % by Charter, Commiſſion, or otherwiſe; but that in every ſuch City, ft 
| Town, Liberty and Place, ſuch Perſons may be capable to be juſtices I 
1 of the Peace, and in ſuch Manner only as they might have been if this 
| | 4 Act had rever been made. | 44 . ; 
= Provided al ſo, That nothing in this Act contained ſhall extend to in- — 
= «5 capacitate any Peer or Lord of Parliament, or the eldeſt Son or Heir E 
= ** Apparent of any Peer or Lord of Parliament, or of any Perſon qualifed 0 
ö to ſerve as Knight of a Shire by an Act intitled, n Al to ſecure the Free- f 
| *© dom of Parliaments, by the further qualifying Members to fit in the Hauſe "4 
| % Commons, to be a Juſtice of Peace for any County, or to act as ſuch. i 
« Provided alſo, That nothing in this Act contained ſhall extend, or be 5 
* conſtrued to extend, to incapacitate or exclude the Officers of the Board | p 
of Green Cloth from being Juſtices of the Peace within the Verge of his = 
% Majeſty's Palaces, or to incapacitate or exclude the Commiſſioners and 
'** principal Officers of the Navy, or the two Under Secretaries in each o tow 
the Offices of Principal Secretary of State, from being Juſtices of the 15. 
e peace, in and for ſuch Maritime Counties and Places where they uſually ow 
4“ have been Juſlices of the Peace. e Ag? . 
% Provided allo, That this Act ſhall not extend to any of the Heads o 
Colleges or Halls in eit' er of the two Univerſities of Oxferd * 
* bridge, but that they may be made Juſtices of the Peace of and in a 1 
„ ſeveral Counties of Oxford, Berks, and Cambridge, and the Cities "” "Ai 
«© Towns within the ſame, and execute the Office thereof as fully 10 


40 freely, in all Reſpects, as beretofore they have lawſully uſed to execute 
** the ſame, as if this AQ bad never been made.“ | 
3} 5 | (E) Ot 


JUSTICES os PEACE. 


0 Ok their Authority and Jurisdiction purſuant 9 
to their Commiſſion, and the general Statutes 
relating to them: And herein, © © 
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Treaſon. 


— * 


1, What juriſdiction they have in relation to Treaſon and Miſprifion ß 


T ſeems to be clearly agreed, that Juſtices of the Peace have not Ju- 2 
riſdition to (a) hear and determine Treaſon, Premunire, or Miſpri- Hal. Tiik. 
fon of Treaſon. | A e gow 
| C. 44. 1 Hawk. P. C. 39. /4) In Hal. Hiſt. P 3 is laid dow! 24. 

Hal. Hiſt. P. C. 44. 2 Hawk. P. C. 39. /a) In Ha . C 372. it is laid down as 
Opinion of Chief jute Roll, that juſtices of * Peace may take an Indictment of Treaſon, 
though they cannot determine ir.—Buc in another Place, vis. Hal. Hiſt. P. C. 305+ my Lord Hale 

ſays expreſaly, that they cannot take an Indidtment of it. | | | | 


- 2 L 5B, 
5 . 


But as theſe Offences are againſt the Peaceof the King and of the Realm, Arab 
uy Juſtice of the Peace may, either upon his own Knowledge, or the Com- P eg | 
paint of others, cauſe any Perſon to be apprehended for any ſuch Offence, DS 
ud ſuch Juſtice may take the Examination of the Perſon ſo apprehended, 3 
ud the (9) Information of all thoſe who can give material Evidence againſt 8 "4" OY 
lin, and put the ſame in Writing, and alſo bind over ſuch who are able to ations 

gie any ſuch Evidence to the King's Bench or Gaol-Delivery, and cer- taken upon 
tily his Proceedings to the ſame Court to which he ſhall bind over ſuch In- Vene as 
formers ; and this Doctrine ſeems to be. eſtabliſhed by conſtant Practice, 2 
epecially fince the Statutes of 1 & 2 Ph. & Mar. cap. 1 3. and 2 & 3 ſwora to by 
Ph, & Mar. cap. 10. which directing Juſtices of Peace to proceed in this the Juſtice, 
Mancer againſt Perſons brought before them for Felony, ſeem to give or his Clerk 
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Ai. 


them a diſcretionary Power of proceeding in like Manner againſt Pe that took 
xcuſed of the above-mentioned Offences. : 


888 them, to be 
truly taken, 


: : 3 | : | may be read 
n Evidence againſt the Priſoner, if the Informant be dead, or not able to travel, and ſworn 
htobe; alſo, ſays my Lord Hale, by the Opinion of ſome, if he were bound over, aud appear 
dat, they may be read; but this, he ſays, is queſtionable, 2 Hal. Hiſt, P. C. 305. But for this 
vide 2 Hawk, P. | 48 429. i ; : 


Allo by ſome Acts of Parliament, Juſtices.of Peace may take Indict- 2 Hal. Hift. - 
tents of particular Treaſons; but thoſe Preſentments they muſt certify P C. 44. 
uto the King's Bench or Gaol- Delivery, as the Caſe ſhall require ; as upon | 

tte Statute of 5 Elix. cap. 1. for maintaining the Authority of the See 

o Rome ; 13 Elia. cap. 2. for bringing in Bulls for Abſolution, Agnus Leon. 239. 
Dr, Sc. 23 Eliz. 225 I. for withdrawing and reconciling, or being 

nthdrawn from the King's Allegiance. | ER 

So by the Statute of 3 H. 5. cap. 7. as to Treaſon for clipping, &c. 2 Hah Hiſt, 
over was given to the Juſtices of Peace to inquire and make eſs F C. 45» 
lereupon, and anciently that Clauſe was put into their Commiſſion, but 
ui omitted; for by the Statute of 1 Mar. cap. 1. the Act of 3 H. 5. 
. 6. is repealed, and conſequently the Act 3 H. 5. cap. 7- that gave 
wer to Juſtices of Peace to inquire touching it. =” 


f 


2, What in relation to Felonies, 


N ſeems to have been a Matter of ſome Doubt, whether Juſtices of | 
dee, as ſuch, have Power to hear and determine Felonies, &c, and Oro. Jae. 33. 


Doub - | Fels. 46. 

Voubt ſeems to have ariſen from the general Words of 34 Z. 3. , 3 a 
Dyer 69. pl. 

29. 2 Hawk. P.C. 38. 1 Com. Dig. 579. 3 Com. Dig. 393. 
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JUSTICES of PEACE, 


Page 292 ® cap. I, which is expreſs, that the Perſons aſſigned to keep the p 
dave Power, Sao abby 'Things, to hear a —— Feldates og 
Scamf. P. C. But it ſeemt to be not ſettled, chat Juſtices of Pence have no Power to 
ft * hear and determine Felonies, unleſs they be authoriſed ſo to do the ex. 
= £944 P. preſs Words of their Commiſſion ; and that their Juriſdiction to hear ang 
| 2 Hal. Hi. determine Murder, Manſlaughter; and other Felonies and Treſpaſſes, is 
24 | PC 22 by force of the ſecond 0 e e in their Commiſſion, which given 
P. C. 38. them, or two of them, whereof one of the Suorum, Power to hear and 
4 | : 


| | PRE ravine Ec. MAPS , 5 | 
= Denia: And hence it hath been lately adjudged, that the Caption of 2 
ee dictment of Treſpaſs before rin rs Peace, 5 5 adding 42 
BE x. in ad diverſas Felonias, oc. aſſignat, is naught. PATE Gi gy: 
3. R But though Juſtices of Peace, by force of their Commiſſion, have Au- 
1779 thority to hear and determine ee Manſlaughter, yet they ſeldom 
exerciſe a Jariſdiction herein, or in any other Offences in which Clergy is 
taken away; and this, ſays my Lord Hale, is for two Reaſans :; 
| F.C. 46. = jt " Reaſon of the Monition and Clauſe in their Commiſſion, wiz, in 
F. F. 46, Caſes of Difficulty to expect the Preſence of the Juſtices of Aﬀize. 
| 2. By reaſon of the Ditection of the Statute of 1 & 2 Pb. & Mar. 
$ cap. 13. which direQts Juftices of the Peace, in caſe of Manſlaughter and 
| other Felonies, to take the Examination of the Priſoner, and the Infor- 
mation of the Fact, and put the fame in Writing, and then to bail the Pri- 
foner, if there be Cauſe, and to certify the fame, with the Bail, at the next 
Gaol-Delivery ; and therefore, in Cafes of great Moment, they bind over | 
the Proſecutors, and bail the Party, if bailable, to the next Gaol-Deli- 
very; but in ſmaller Matters, as Petty Larceny, and ſome Caſes, they bind 
vver to the Seſſions; but this is but in point of Diſcretion and Conveni- 
ence, not becauſe they have not Juriſdiction of the Crime, 


3. What in relation to inferior Offences. 


6 Mod. 128. The Juriſdiction herein given to Juſtices of Peace by particular Statutes 

= is fo various, and extends to fuch a Multiplicity of Caſes, that it were end- 

| leſs to endeavour to enumerate them; alſo they have, as Juſtices of the 

- _ Peace, a very ample Juriſdiction in all Matters concerning the Peace. 

Lev. 139- And therefore it hath been held, that not only Aſſaults and Batteries, 

Sid. 2 but Libels, Barretry, and common (a) Night-walking, and haunting 

os Er Bawdy-Houſes, and ſuch like Offences, which have a direct Tendency tc 

Poph. 208. cauſe Breaches of the Peace, are cognizable by Juſtices of the Peace, 
Cro.Jac.32. Treſpaſſes within the proper and natural Meaning of the Word. 

Yev. 46, But neither Perjury nor Forgery at Common Law, nor an) other ſuch 


f 8. 406. ke Offences, which do not directly tend to cauſe a perſonal Wrong 
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Þrompe. open Violence, are cognizable by them, unleſs it be by the expreſs Wore 
120. of their Commiſſion, or ſome Statute. 1 | 
Lamb. b. 1. i ; on 1 2 „ a ; -A 
e. 12. 1 | 4 go ö JetOorg 

* 4. How far they have Power to proceed on Indictments not taken fore 


18 Hiſt. Juſtices of the Peace may proceed upon Inditments taken before theit 


C. 46. Predeceſſors, which depends upon the Statutes 11. H. 6.cap. 6. _ — | 


Hawk. cap. J. par. 6. the former of which, reciting the Inconveniencies 
ch, rec 1 
and 5 had oſt 


48 roceſſes upon Indictments before Juſtices of the Peace 
been 8 by making of new Commiſſions of the _— wy 
t Loſs of the King, £9c. ordains that ſuch Pleas, Suits, ane © ©", 
before Juſticey of the Peace ſhall not be diſcontinued by new vr 


— 


JUSTICES of PEACE. 


Peace, but ſtand in Force, and that the neu Juſtices, after *Pageagy 
they have the Records of the ſame Pleas and Proceſſes before them may, 
continue, and finally hear and determine the ſame z and this is confirmed 3 


0 25 Peace have no Power to proceed on Indictments taken 2 Hal. Hilt, 


# of the 


* 


EX - . 
But Juſtices of 1 P. O. 466 
i | 1950 F or before JOUR of Oyer or Gaol-Delivery, or to de- ak S 5 
ig Perſons ſuſpected by Proclamation. - OT Op ee 
Ives | * if in Tee be taken before the Sheriff in his Torn, by the Hob BR. 
35 gute of, 1 E. 4 cap. 2. thoſe Indictments are to be delivered to E 
uſtices of Peace at their next Seſſion, and they may proceed on choſe | 
non 1 


Y 


and this Juriſdiction he has by virtue of his Commiſſion, which conſtitutes Comb. 200. 
War. him a Tali of Peace; but the Power of hearing and determining 
and Offences is by the Commiſſion given to two, or more, (a Quorum unus (a) bet 
hs Cr. and therefore if two Juſtices r unus, be impowered to do a p. SE 
Pri. Thing, it muſt appear that one was of the Quorum F. 5 without a 


the Quran 3 Mod. 14, | j 
Nell be 25: expecting obs of thern to be of the Quorum. 26 Geo, 2. c. 27. e vacated; 
bind Gif a Thing be required to be done by two Juſtices, . 


them, this is naught; 


examines, of aſks 


ut 
TOES © crabled to hull 


e end- 


of the 
mother. 


By what Juſtice che JuriſdiQion muſt be exerciſed 3 and there; 
far a Juſtice of a County may act out of it, or within a Liberty. 


to be by both, and it is not ſufficient that one of 4 
made a Report to the other ; but if they are both preſent, and one alone 21. ' 
ueſtions, it is well enough: So. where two Juſtices 1137, 1198. 


not one of them firſt to ſign the 


therein how 


Every Gogle Juſtice has regularly a JuriſdiQion through the whole 
County, which he alone may exercife for the Preſervation of the Peace; 


0 


152. 2 Ld. Raym. 1238.——+ Orders of Juſtices are not to 


be preſent at the Execution of it; as if two Juſtices adjudge a Perion the 2 Salk. 
Father of a Baſtard Child, and the Examination 1s faid to be by one of 


for the Examination being a Judicial Act ought 


em examined, and 


ought both to be preſent to do it, and 
Recognizance, and then ſend it to 


erſon, the 


5 Mod. 322. 


Juſtice of 


; il 


2 Hal. Hit, 
P. C. 44. 


- 


477. 
pl. 2% 
488. pl. 50. 


AA 


49 A ſingle Juſtice cannot bail a Perſon, that is committed by Order of Keb. 857, 
16/99 the Seſſions 3 for he that bails muſt have as high a Power as be who 8 Vids Ws: 
unting ke Lit. Fai 


ney te 
ce, 
r ſuch of 2 Collection of 
ong 
Word 

Juſtices of 
Pexce within the Cou 


n delo : @ a Judicial Act out 


1 . Therefore if a juſlice of Peace live or be out of the County wherein he 13 E. 4.8. b. 
re theit 1 . he cannot by his Warrant fetch a Perſon out of the County Flow. 37.4. 
1. E. 6 ubeteof he is Juſtice, to come before him in the County where he is. Platt's Caſe 
at Plc: dee u Juſtices of the Peace have no coercive Power out of their a Hawk. 
ad oftet unty, they cannot make an Order of Baſtardy, or ſuch like Orders, out P. C. 37, 
22 of the County. 5 8 | 3 3 
Ba : 


But whatſoever Powe 
Peace, by any Statute 
Juſtices, | | 

It has been held, that where a Statute ſays the next Juſtice, it muſt be 2 Keb. 559. 
tie next 3 but where it ſays the Juſtices of Peace in or near the Place, there 
uy Juſtice of Peace in the County will ſerve, 5 8 | 
the Peace are to execute their 


r is given to a Juſtice, or to two Juſtices of the 
„is given to the Seſſions of the Peace, which conſiſts 


ir Authority as Juſtices of the 


wherein they are Juſtices, and cannot regularly 


fuch County. 


of 


2 Keb. 78. 


2 Hal. Hiſt, 
2 Hawk. 
P. | Ho 27. 
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 JUSTHFCBS'&@ PEACE. 


Gio. c. But a Juſtice of Peace may do a Minifterial Act out of the Condi "fach 
211. as ezamine a Party robbed, whether he knows the Felons aptorditny wake 
Jon. 239. Statute or not. % Äͤ beds © 12 85 yerjoge 1 Mt 6 e tee oath Mage, 
Bull. N. P. 186, 3 Com. Dig. 477. Doug. 465. 85 3. 


- -% 


*Page 294. * Alſo by the better Opinion, Recognizances and Informations volunts 
2 3 rily taken before them in any Place are good ; for thole, ſays my Lord Chief 


. 3. Juſtice Hale, are Acts of voluntary Juriſdiction, and may be done out of 


2 Hal. Hiſt, the County, as well as a Biſhop may grant Adminiſtration, Inſtituti 

P. G. 61. Orders out of his Dioceſe. is | * 8 3 5 « wh Sits 4 

2 Hal. Hiſt. But a Juſtice of Peace cannot impriſon a Perſon for not iving a Re- 

P. C. 5 ** cognizance, or commit a Perſon for a Crime, for theſe are Acts of com. 

6 7 Hiſt. pulſory juriſdiction, which he cannot exerciſe out of his proper County. 

If 4. commit a Pelony in the County of B. where he lives, and goes 

into the County of C. and is there taken, a Juſtice of the Peace of the 

County of C. may take his Examination and Informations in the County 

of C. though the Felony were committed in the County of B. but my 

Lord Hale ſays, that upon his Atraignment in the County of B. be 

would never allow theſe Examinations to be given in Evidence, becauſe 

though he may commjt and examine, and give an Oath to the Informer, 

Hal. Hiſt. yea and bind them over to give Evidence, ot commit them, yet that is but 

5 Neceſhiey of preſerving the Peace, for he hath really no-JuriſdiQion in 
; the Cale. | x 2 EN SE; an „ 

If 4. commit a Felony in the County of B. and upon a Warrant iſſued 

a againſt him by a Juſtice of Peace in the County of B. he is purſued and 

flies into the County of C. and there is taken, he muſt not, by virtue of 

that Warrant, be carried to a Juſtice of Peace of the County of B, where 
he committed t!.e'Felony, but to a Juſtice of Peace in the County of C. 

% bon, 28 ĩ 1 POD Red es OD Hr 

Peace may + ; 


-indorſe Warrants 2gainſt Perſons that have eſcaped inta their Juriſdiction. 2g Geo. 2. c. 26, f. 11. 
24 Geo. 2 e. 3 | FO To Er en ded w! a of 


- 


Hal. Hiſt. But if 4. were taken by the Warrant in the County of B. and break 


F. C, ssi away into the County of C. and be there taken upon freſh Suit by them 


that fiſt took him, he may be either brought to a Juſtice of the County 

of C. where he was laſt taken, or before the Juſtice of the County of B. 
by whcte Warrant he was fiſt taken, for in Suppoſition of Law he was 
always in Cuſtody. F ; 


2 Hal. Hiſt. , But if he eſcape before Arreſt into another Countr, if it be a Warrant 


P. C. ifs. barely for a Miſdemeauor, it ſeems the Officer cannot purſue him into 


another County, becauſe out of the Juriſdiftion of the Juſtice that granted 
the Warrant z but in caſe of Felony, Aﬀray, or dangerous Wounding, 
the Officer may purſe him, and raiſe Hue and Cry upon him into an) 
County; but if he take him in a foreign County, he is to bring him to 
the Gaol or Juſtice of that County where he is taken, for he doth not rake | 
him purely by the Warrant of the Juſtice, but by the Authority which the 


a 117 - Law gives him, and the Juſtices Warrant is a ſufficient Cauſe of dal | 


| -. picion and Purſuit, , © + | | FS Wed | 
4 Hal: Hig, If A be a Juſtice of Peace in two adjacent Counties, though by ſevenl 
Commitſions, as the Recorder of ji a is, he, whilſt he lives in one 
County, may fend his Warrant to apprehend Malefactors in another, aud 
ſend them to Newgate, which is the common Gaol both for 
Middleſex. >. x; 5 NY 
Case. The Juſtices of the Peace have Juriſdiction of Felonies ariſing wWitdin 
2 Ht Hiſt, the Verge. jj 8 ; | 
E. C. 52 Juſtices of the Peace for a County have, by their Commiſſion, mo 
2 Hawk. preſs Authority as well within Liberties as without, and may _—_— 1 
Hal. Hig. Office within a Town which has a ſpecial Commiſſion of the Peace es 
C. 49, own Limits unleſs ſuch Commiſſion have a Clauſe that no other Jut . 


77 


acept 


* 


peace in Cities or 


„ us cn r NR A 
t thoſe named in it, ſhall any way concern themſelves in the Keeping | 


of the Peace within the Liberties of ſuch TW wm. 
Alſo it ſeems, that though ſuch Commiſſion have a ſpecial excluſive 2 Hal. HiR. 
Clauſe; of which the Juſtices have Notice, yet their Acts within a Li- F 1 47+ 
berty are not void, though perhaps they may be puniſhed for proceeding : Ps 
in Defiance of ſuch, reſtrictive Clauſe, as for a Contempt of the King's 
Prohibition. - Vw ey 46 ES | i 3-432 2429 
By the 9 Geo. 1. cap. 7. ſe. 3. it is enacted, That if any Juſtice *®Page 295 
« of Peace ſhall dwell in any City, or other PrecinQ, that is a County, 
« of itſelf, ſituate within the County at large, for which he ſhall be ap- 
« pointed Juſtice of Peace, although not within the ſame County, it ſhall 
« 2nd may be lawful for any ſuch Juſtice of Peace to grant Warrants, 
© take Examinations, and make Orders, for any Matters which any one 
« or more Juſtice or Juſtices of the Peace, may act. in, at his own. 
© Dwelling-houſe, although ſuch Dwelling-houſe be out of the County, 
« where he is authorized to act as a Juſtice of Peace, and in ſome City, or 
© other Precin& adjoining, that is a County of itſelf ; and that all ſuch 
© Warrants, Orders, and other Act or Acts of any ſuch Juſtice of Peace, 
«2nd the Act or Acts of any Conſtable, Tythingman, Headborough, 
* Overſeer of the, Poor, Surveyor of the Highways, or other Officer, in 
Obedience to any ſuch Warrant or Order, ſhall be valid, good and 
* effectual in the Law, although it happen to be out of the Limits of the 
proper Precin& or Authority; provided always, that nothing in this 
Act contained ſhall extend to give Power to the Juſtices of Peace, for 
* the Counties at large, to hold their general Quarter-Seſſions of the 
owns, which are Counties of themſelves, nor to im ĩb 
power Juſtices of Peace, Sheriffs, Bailiffs, Conſtables, Headboroughs, Ss 
“ Tythingmen, Borſholders, or any other Peace-Officers of the Counties 
at large, to act or intermeddle in any Matters or Things ariſing within 
Cities or Towns, which are Counties of themſelves, and that all ſuch 
Actions and Doings ſhall be of the ſame Force and effect in Law, and 
none other, as if this Act had never been made. Op 
Two, or more Juſtices, tho' not of the Quorum, impowered to 
carry certain Acts into Execution. 7. Geo. 3. cap. 21] 
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(a) Leaſes and Terms for Years. 


Leaſe for Years is a Contract between Leſſor and Leſſee, for the 
Poſſeſſion and Profits of Lands, Qc. on the one Side, and a Recom- 
pence for Rent, or other Income, on the other. 5 
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This is eſteemed in Law a middle Kind of Intereſt between an Eſtate Spelm, Rem. 
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ht and a Tenancy at Will; for thoſe who held large Diſtricts * 
Tradts of Lands, being unacquainted with the Arts of Huſbandry and 
* found it their Intereſt to leaſe out their Demeſnes, which for 
of Care and Cultivation, lay Waſte, and afforded them little or  * 
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0% That able Writer _ Jultice Plackfone „ n i 
a. . | Le relative to Leaſes, which he ſays is 
ery. and diffuſive, refers the Student to this ea where (he obſerves) the Subject is 
fir 0. 2 perſpicuous and maſterly Manner, being ſuppoſed to be extracted from a Manuſcript 
470 Gilbert, 2 Black, Com. 33%, 323, in Notes, ũͤ 
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| LEASES. axy TERMS you YEARS. 


0 Profit; and this Way of Letting for Years was thought beſt to anf 
the Defign and intentions of the Lord, as well as the c 
* © *-+ the Tenant; for if they had let them for Life, this had given the Te- 
gnants too great a Power over the Lord, becauſe then they would have 
bad a Property in the Freehold, and hy ſuffering Diſſeifins, or feigned 
Recoveries to be had againſt themſelves, might have ſhaken, or endan. | 
gered the Inheritance of the Owner; and on the other Side, if they had 
= _ _ | leaſed their Land only at Will, few would have been willing to beſtow 
= *Pag-296 * any great Pains or Induſtry upon ſo precarious a Poſſeſſion, which the 
#f | arbitrary Will and Pleaſure of a peeviſh Lord might have defeated, 
1 Originally Leaſes for Vears were but of little Regard, the Tenant 
| having only utile, not diredum Dominium, and was ſaid Tenere nomine 
| _alieno; and as he had only the Perception of the Profits, whoever reco- 
= |  vered the Freeholdreduced likewiſe the Poſſeſſion, whether ſuch Recovery 
4 voere true or feigned; and the Leſſee had no other Remedy but an Action 
| | of Covenant againft the Leffor ; and this, at leaſt, was thought a juſt | 
= | Conſtruction, that he who had diveſted himſelf of the Profits of his Lands 
1 for a Time, by giving them to another, ſhould be obliged to maintain that 
#4 | Gift, or be liable to make Satisfaction if he did not; and this was the 
. more reaſonable, becauſe the Leſſee was equally bound to anſwer and make 
* the Rent during the Term; and if he did not, the Law allowed the 
eſſor to maintain an Action of Covenant as well as of Debt againſt him, 
N for with-holding thereof; and as they made this Conſtruction for the 
Lide Tit. Leſſor upon the Words Yielding and Paying, which were no expreſs 
e, Covenant in themſelves, it was but reaſonable they ſhould make the like 
14% vl. 1. Conſtruction for the Leſſee upon the Word Dimifit, which in itſelf no 
more imported an expreſs Covenant on his Part ; but by making this 
Conſtruction mutual, they did Juſtice to both, and by making of it at all, 
they plainly ſhewed their Opinions of the Leaſe to be no other than a 
Contract or Agreement between the Parties, and not ſuch an Ad 2 
transferred any Property to the Leſſee ; and this is one Reaſon why Leaſes 


| 2 | arg for Years are conſidered as Chattels, and go to (a) Executors. 


Py Qq mmf, © en” .ovoo am we 


Leaſe be . | 
made to a Biſhop, Abbot, Parſon, or any other ſole Corporation, and his Succeſſors, for ſuch a 
Number of Years, yet it ſhall go to the Executors or Adminiſtrators of the Leſſee, and not to his 
Succeſſors, becauſe a Term for Years being looked upon as a Chattel, the Executors or Adminiſ- 
trators are the only Perſons the Law allows to ſucceed thereto ; and this Succeſſion to the Chat- 
tel cannot be altered or controuled by any Limitation of the Party; bur yet in ſuch Caſe it ſecws, Wa 
that the Executors or Adminiſtrators of the Leſſee ſhall hold it in the Right of, and as Truſtees Mi 
for the Succeſſors; for the Book ſays, they ſhall have it in Auter droit. Co. Lit. 9. a. 46. b. 90. 
2. —— But 537 as to the Succeſſion of Chattels, hath two 8 In deren 
King, who by his Prerogative may take any Chattels in Succeſſion, and conſequently a 
to Hin and his e For Years Haar and ſhall go — 1 124 to his aa 1 
Adminiſtrators. Co. Lit. 90. a. 11 Co. 92. a. —— The ſecond Exception is in caſe of the Cham ; 
berlain of Zondon who, by Cuſtom of the City, confirmed by divers Acts of Parliament, ma 
take Chattels in Succeſſion for the Benefit of Orphans; but Puere, it this Cuſtom extends te : 
Leaſes for Vears, for the Books only mention Recognizances, Obligations © which arc R 
or entered into the Chamberlain and his Succeſſors by way of Security for Oxphans Portions 
Quere therefore if a Leaſe may be made to the Chamberlain and his Succeſord for Years. | 
. 464. 4 Inſt. 249 4 Co. 65. Fulwwood's Caſe, Cowp. 476. | | 


Co. Lit. 45 Another Reaſon was, becauſe at firſt theſe Leaſes were made but "an 
. * * mall Number of Years, (for my Lord Coke tells us, that by the * 
93. 154, Law of England, no Man could have made a Leaſe for above forty Nen 
4 0h 53, at the moſt,) and the Reaſon thereof ſeems to be, becauſe they were 0 
made to ſerve the Occaſions and Exigencies of the 10 
improving his Demeſnes, not to borrow 23 on or raiſe here 
Daughters, or ſuch other I/ſes as are now. made thereof ; therefore th 
was no need to extend them to any great Lengt of TIRE, knee 
might be renewed as often as Occaſion required; beſides, Leſces 


o 
they were evicted, being only to recover Damages, it would have 4 


# 


LEASES ano TERMS SO YEARS. 


ruitleſs to prolong Leaſes for the Term of 1000 Years, when the Perſons 

who are to poſſeſs under ſuch Leaſes had no Remedy for their Damages 

byt by Recourſe to the Repreſentatives of the original Lefſor. 3 
Allo another Reaſon might be, becauſe theſe Leaſes for Years were % Title 
uder the Power of the Freeholder to deſtroy by a Recovery ; for the 5... he 
Perſon coming in by the Recovery, was ſuppoſed to come in by Title Pa- 1 
amount, and ſo was not bound or 52 by them, and by Conſe- 

*quence few could be willing to take Leaſes for any longer Term, which Page 297 
they might lo eaſily de defeated of. E 
But though in the Reign of H. 7. it was ꝛeſolved, that the Leſſees ſhould Bro. Tit. 
not only recover Damages as a Recompence for the Poſſeſſion loft, but F. N. B . 
ould alſo recover the Poſſeſſon itſelf; and the Statute 21 H. 8. cap. 15. 8 * 
ges the Termor Power to falſify all manner of Recoveries had againſt the Vaugh. 1 27. 
Tenant of the Freehold, upon feigned and untrue Titles; from whence 4 Co. 80. 
len began to limit long Leaſes, becauſe by ſuch Purchaſes they eſcaped 1 g. 
the Wardſhip, Relief, and other Burdens that were annexed to the an- 1 
cient Tenures, yet no Alteration was made in the Succeſſion to them, the 

rut been 1 as to that Point; and if they had not 

am ucceſſion in the Manner they formerly ey had loſt the 

And though at this Day Terms for Years. are multiplied to a much 

lager Duration than they were formerly, and there is now ample Remedy 

to recover the Term vg yet the Succeſſion continues the ſame ; for be- 

les the Reaſons already given, it would be inconvenient to have had one 

Rule of Property for ſhort Terms, and another for thoſe that were longer, 

being all of the ſame Nature, and ſtill no more than Leaſes for Years 3 

teldes the Difficulty of fixing the juſt Bounds to any preciſe determinate 

Number of Years, ſince one or two Years, more or leſs, would have 

nade very little Difference in Reaſon, were the Bounds affixed to Leaſes , 

if never ſo long a Continuance, and long or ſhort are only Terms of Com- 

priſon; asa Leaſe for forty Years is long with reſpect to one of eight or 

ten Years, and yet ſhort with reſpect to another of an hundred Years ; 

berrſore that there might be an Uniformity in the Law, all Leaſes for 

Ian re held to be of Jeſs Value than Eſtates for Life, as being originally 

« much ſhorter Duration, and alſo becauſe they were under the Power of 

tie Tenant of the Freehold to deſtroy, and therefore are conſidered only as 

Cut, and-caſt upon the Execntors. | WS 


+ Ve ul confider this Head under the following DiviGprs 
n 1 Things Leaſes map be made for 
f | 6 85 SE 5 

E (B) Of the Perſons by whom Leaſes may be 
MY _ and herein, firkt, of Leaſes vp Inkants. 
(Df Leaſes made by Huſband and ite. 305. 
And herein, 


1. Of Leaſes made by Hufband and Wife by the 
ng and Common Law. 305. | ; 


ons ol 2. Of Leaſes made by them purſuant to the Statute 
| 3a AM. 8. cap. ag. 3089. | 


(0) Ot Leafeg bp Conant in Tolle zie. 
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And 


, ou wb roland mualoay 67 ele 
1. What Leaſes Tenant in Tail might have made by 
tbe Common Law. 3100bbb0 
2. What Leaſes Tenant in Tail may now make to 
dind his Iſſue, ſince the 32. H. 8. cap. 28. 319. 
3. When and in what Caſes the Iflue in Tail, or 


LEASES AV TERMS o YEARS. 


= Strangers, ſhall be bound by yoidable Leaſes made 
1 by Tena in Tai!“ 3.0 f 


1 298 SF) Df Leaſes foz Lives oz Pears by Ettlel⸗ 


aſtital Perſons. 327. 
And herein, _ 5 
1. What Leaſes they might have made by the Com- 


mon Law, and of the ſeveral enabling and diſabling | 
Statutes, with ſome general Obſervations on them. 


„ SA | 
2. Of the Rules to be obſerved, and Qualifications re- 
aAuiſite to the Perfection of ſuch Leaſes. 336. 


And herein, 


Rule 1. Where an Indenture or Deed is neceſſary 336. 
Rule 2. When fuch Leaſes are to begin. 340. 


And herein, 


1. When ſuch Leaſes as have no Date at all, or 
void or impoſſible Date, are to begin. 340. 

2. Such Leaſes as have a good Date, and are deli 
vered om the ſame Day; in what Cafes the Day 
of the Date or Delivery is to be taken inclug 

_ five, and in what Caſes excluſive. 340. 
3. Such Leaſes as have a good Date, but are nc 
delivered *till a Week or Month, Oc. afte 
when they are to begin, and how the Declaratio 
on ſuch Leaſes is to be framed. 342. 


Rule 3. Within what Time the old Leaſe is to be ſung 
3 rendered; and herein of concurrent Leaſes. 34 
Rule 4. That ſuch Leaſes are not to exceed three Liu 
or Twenty-one Tears. 350. 4 
Rule 5. of what Things Leaſes may be made io bi 
i Sunn, I 

Rule 6. What ſhall be ſaid a uſual Letting to Farm 


0 


on the ſeveral Statutes, and by what Per jougy , 
Raule . What Rent is to be reſerved. 358. | 


k * 
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And therein, © 
1. That there muſt be a Rent e 3 58. 1 
2. That this Rent muſt continue due, and be pay- 9 
able to the Leſſors and their Succeſſors. 3 58. +440 
3. That ſuch Rent muſt be the ſame, or more in 
Quantity than hath been reſerved within twenty 


Years next before ſuch Leaſe made. 359- 
And herein, 


1. What ſhall be ſaid tobe the ancient Rent, 1 
Variety of Rents have been reſerved, or ſome- 
thing ormerly reſerved now omitted or varied, _ 
359. f 

2. In what Manner ſuch Reſervation is to be made. 

361. 

3. Where the Addition of more Land, 0 or 
without the Addition of more Rent, ſhall avoid 
ſuch Leaſes, 363. 

4. Where a Reſervation of the whole Rent, or on- 
ly pro Rate on a Leaſe of Partſhall be good. 364. 


Rule S. That ſuch Leaſes muſt not be made without 
In peachment of Waſte. 365. 


K) Ot Leaſes by Parſons, Uicars and others N 299 
with reſpect to other Qualifications, 366. 
(6) If the Conſent or confirmation of others to 
_ Leaſes made bp eccieffaſtical Perſons. 374. 
And herein, | 
1. Where Contrmation 4 is We either in reſpect 
of the Leaſes or Eſtates made, or of the Perſons 
making the ſame. 374. | 
2. What Perſons are to confirm ſuch Leaſes or El- 
tates, and in what Manner. 375. 
3. What Eſtates they who make ſuch Genfirmation 
are to have. 385. 
4. At what Time ſuch Confirmation is to be made. 
- 388, 
4 How far a Regard is to be had to the true Nam- 
ing of the Corporation of Perſons who do con- 
firm. 390. 


(h) Df void or voidable Leaſes by eccleſiaſtical 
Perſong, 390. 
And herein, 


15 Againſt whom Leaſes not purſuant to the Sta- 

. utes, or otherwiſe 1 are ein or Tr 
Vvoidable. 390. 

* * By what Means and in what Caſes fuck voidable | 
Leaſes may be made . 395. : 
Vor. ul, B b 3. The 
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3. The Manner of avoiding ſuch Leaſes as are only 
| voidable. 396. * 4.0; 1 124 Fog 
( Df Leaſes made by thofe wbo have but a pazti- 
cular Eſtate or Intereſt inthe Lands leafed, 397. | 
"Ap Beren, „ 1 
1. Of Leaſes made by Tenant in Dower or Curteſy. 
A 4] | 
12 "Of Leaſes made by Tenant for Life. 397. 
Of Derivative Leaſes, or by ene who is but a 
Leffee for Years himſelf. 398. 1 
4. Of Leaſes made by a Diſſeiſor or Diſſeiſee. 399. 
F. Of Leaſes made by Joint-tenants or Tenants in 
Common. 401. : | | 
6. Of Leaſes made by Copyholders. 402 
7. Of Leaſes made by Executers or Adminiſtrators. 
405. 0 
8. Of Leaſes made by a Bailiff of a Manor. 406. 
9. Of Leaſes made by a Guardian. 406. | 
10. Of Leaſes made purſuant to Authority. 408. 
11. Of Leaſes made purſuant to Powers in private 
Conveyances and Settlements. 411. = 
(K) By what Form of Uords Leaſes map be 
made. 419. en | 
(L) What Certainty is requifite to Leaſes for 
Bears as to their Beginning, Continuauce, 
und Ending. 424. | . 
„„ ͤ v 
1. With regard to the Date of the Leaſe. 424. 
2. With regard to other Circumſtances taken notice} 
of in the Deed of Leaſe, whereby to aſcertain the W 
_ Commencement thereof. 429. ; e 
3. The certainty of Leaſes for Years as to their 
Continuance. 430. ks 7 
4 The Certainty of Leaſes for Years as to their 
| Duration and Ending. 434. | 
page zoo (M) In what Cafes and to what Refpects an Entry 
19 5 "hpi Letlee is requiſite to the Perfection of his 
Tear, 430. _ . | I 
(N) Leaſes for Pears, when to take Effec as a 
Be verſion, when as a future Intereſt, and whes 
neither the one noz the other. 438. 5 
(o) Leaſes for Bears bp -Eſtoppel, how faz a. 
againſt whom ſuch ILeaſes are good. 441. . 
(P) Leafes for Bears and future Interen g, how f. 
then map be bazzed or deſtroped, and hom 1. 
not, an Letra an (COME the Term begun 
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LEASES ANDY TERMS rozx YEARS. \ 

| (0) bow far, and by what Means, Leaſes for 9 
Peazs in Tzuſt to attend an Inheritance map be |. 
barred or deſtroped. 448. BURL 26-06, Us 
(8) Leaſes for Years, when merged by Union with "Jl 
the Freehold of Fee, 45r _ IT 55 
6) Of Surrendezs of Leaſes for Yeazs. 457. Lt, 
And herein, I 
. Of Surrenders in Fact or Expreſs. 4 . gd 5 
And here agai n, ; 1 0 
1. By what Words ſueh Surrender may be made. 4 57. 4 
2. Upon what Eſtate ſuch Surrender may operate. 458. Wo 
5, Of Surrenders in Law, or implied Surrenders. 459. MY 
And herein, | 50 
1. With regard to Leaſes in Poſſeſſion. 459. 1 
2. With regard to Leaſes in Futuro. 462. | b 5 
3 With regard to the Thing itſelf ſo ſurrendered. 462. _* s 
() Leaſes, when determined bp cancelling the TRY 


* 


* 12 — 8 2 — PP 
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(4) Df what Things Leaſes map be made for 
Vears, 


12 ſuch Time as Leaſes for Years began to be looked upon as Godb. 112 9 
. fixed and permanent Intereſts, and that the Leſſees were ſufficiently Leon. 42 _ 1 
ponded to defend themſelves, and their Poſſeſſions, againſt the Acts and trig 1 
lewachments as well of the Leſſor as of Strangers, Men found it their Dyer 56. is - 
tereſt to improve and encourage this Sort of Property, and therefore 110. a. 12. 
cuended it to all Sorts of Intereſts and Poſſeſſions whatſoever, being led Þ. _ 1 
lereto by that known Rule, that whatſoever may be granted or parted vn e 
"ith for ever, may be granted or parted with for a Time ; and therefore : Bull. i 
W only Lands and Houſes have been lett for Years, but alſo Goods and 4 
Cattels, though the Intereſt of the Leſſee therein differs from the In- Wh 
"2 he hath in Lands or Houſes ſo lett for Years ; For if one Leaſe for _ 
432 Stock of live Cattle, ſuch Leaſe is good, and the Leſſee hath _ 
Wy the Uſe and Profits of them during the Term; but yet the Leſſor 
* not any Reverſion in them to grant over to another, either during 
de Term or after, till the Leſſee hath re-delivered them to him as he | 
wud have of Lands in caſe of ſuch Leaſe for Years, for the Leſſor _- 1 
alben a Poſſibility of Property in cafe they all outlive the Term; for page 301 
uy of them die during the Term, the Leſſor cannot have them again 
* Term; and during the Term he hath nothing to do with them, 
; nlequently of ſuch as die, the Property reſts abſolutely in the Leſſee; 
las they live or die, yet all the young ones coming of them, as 
Calves, Qc. belong abſolutely to the Leſſee as Profits ariſing and 
hg | ſevered 


5 * 


LEASES ans TERMS nos YEARS, 


ſevered form the Principal, ſince otherwiſe the Leſſee would pay his Rent 
for nothing ; and therefore this differs from a Leaſe of dther dead Goods 
and Chattels ; for there if any Thing be added for the repairing, Meng- 
ing or Improving thereof, the L:flor bal have the Improvements and Ad- 
ditions, together with the Prineipil, after the Leafe ended, becauſe they 
cannot be ſevered without deſtroying or ſpoiling the Principal; neither is 
the Succeſſion: of young ones, tn caſe any of the old ones die, to be te- 
ſembled to a Corporation Aggregate, whereof when any die, thole thit 
. Tuceeed ſhall be ſaid Part of the 48 Corporation, for the Corporation, in 
its public Capacity, never dies; but this being a Leaſe of ſuch and ſuch 
individual Cattle, whem any of them die, the Poſſibility of reverting Pro- 
perty, which was left in the Leſlor, is determined and at an End; but the 
Leſſee in ſuch Caſe cannot kill, deſtroy, ſel], or give them away, during | 
: the Term, without being ſubje& to an Action of Treſpaſs, as it ſhould 

Lit. f. 71. ſeem; but in caſe of a Leaſe of a Houle, together with Goods, it is uſuat 

82 Lit. 57. to make a Schedule thereof, and affix it to the Leaſe, and to have a Cove- 
nant from the Leſſee to re- deliver them at the End of the Term, and with- 
out ſuch Covenant the Leſſor could have no other Remedv, but Trover or 

WE Detinue for them after the Leaſe ended. | = kl 

. Tit. f one hath a Corody for Life, he may let it to another, or to the 

e 4. Grantor himſelf 3 ſo may the Grantee of Houſe- Boot, or Hay- Boot; but 
in caſe ſuch Leaſe be to the Leſſor himſelf, rendering Rent, he can only 
have them by way of Retainer, being to ariſe out of his own Proviſion, or 
his own Land. „ „„ 

Hard. 357. But as to Lands, or other Things of Inheritance, as they may be 
granted or departed with for ever, fo they may for a Time, and conſ:- 
quently may be leaſed for Years in all Caſes where no Inconvenience | 
or Injury to the Public is like to enſue z for then Mens private Intereſts 
muſt give me to the Public, and what might otherwiſe in its own 
Nature be good and allowable, muſt upon that Account be difallowed and 
ſtand condemned; wherefore it having been ſettled, that all Leaſes for | 

| Years were but Chattels, and as ſuch ſhould go to Executors or Ad- 
miniſtrators: The firſt Caſe wheerin we find any Objection to a Leaſe for 

9 Co. 97. Yeats is, that of the Othce of Marſhall of the King's Bench Priſon, for 

Kol. Abr. that being an Office of great Truft, concerning the Adminiftration of 

1 Abr. Juſtice in the Keeping of Priſoners, if it ſhould be granted for Years, 

153. sir might be injurious to the Public, by being in Suſpenſe till Probate of 

George Rey- the Will or Adminiſtration taken out; and if the Officer ſhould die in- 

cafe, debted, ſo that none would prove his Will, or take out Adminiſtration, f 

Cro. Car. then there would be na Officer at all, and Executors or Adminiſtrators 

Fon: 863. would be in by AR of Law, without Allowance of the Court; allo it 

7 . on might he a Queſtion, if ſuch Office ſhould not be forfeited by Outlawry, 
3Mod. 145. or be Aﬀets in the Executor's Hands; and many other Inconveniencies 

Doug. 398. would follow, if ſuch Grant for Years were allowed; for the ſame Rea- 

2 Term ſoons it was held Likewiſe, that the Offices of Cuff Bret ium, Chirogra- 

Reg, #8 Fo r, Clerk of the Pipe, of the King's Silver or of the Crown, Remem- 

ancer or Chamberlain of the Exchequer, Prothonotaries, and other 
Offices in the ſeveral Courts of Juſtice, cannot be granted for Years; 
and though the Offices of Sheriff and Coroner were granted for Years till 
reſtrained by 14 E. 3. cap. 7. yet it was never debated what on 
might enſue by allowing thereof; and theſe Reafons held _—_ 

page 302 * againſt granting the Office of Wardem of the Fleet, ot any ot (4) 

3 Cha. Gaolerſhip. 1 | ; 4 | 

70. it is : „„ N ary 

ſed by my Lord Chancellor, that he thought the Caſe of a Gaolerſhip not grantable for I 

Kn ˙ 5 „ 


Ly ; 
; - 
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And although jt hath been reſolved, that the Office of the Marſhal of 6 Mod. 35. 
the King's Bench Priſon cannot be granted for Years, yet it hath been held Sutton'sCaſe 
chat a Leaſe thereof for Years during the Life of the Grantee is good g But ſee H ob 
for hereby the Danger of the Office's going to Executots is avoided, which 153: 


the Book ſays is the ſole Reaſon why the Office is not abſaluecly grantable _ _— 
for Years. eg 1 1 175 , 


: f a Ld. Raym. 
. e ö | | I0os, 1038. 
1248. 12 Mod. 516, 11 Mod. 42. Pl. 1. 2 Salk 387. pl. 2, 


Alſo it appears that the Dean and Chapter of e, minſter made a Leaſe Raym. 216. 
fu Years of the Gatehouſe Priſon, and the Leſſee had committed ſeveral ? 25 71. 
Offences which amounted to a Forfeitute, for which the Office was ſeized, The 2 
but no (5) Objection made to its being let for Vears. ver, Lady 
i Broughton 

(5) Note There ſeems a Difference between Sir George Reynold:'s Caſe and this, becauſe in Sir Geo 
noldr's Caſe the Grant for Years was from the Crown, in whom all Offices, it relation to th 
pen: iſtration of Juſtice, are originally and inherently lodged; and therefore for the Crown to 
t out ſuch Office for Years may be liable to the Gbjeckions before mentioned; but in this 
Caſe the Dean and Chapter arę the immediate Grantees of the Crown, and they have the Office to 
them and their Suceſſors for ever in Fee, and are perpetual Gaolers themſelves, and anſwer 

to the Crown, notwithſtanding any ſuperior Leaſe to another ; and therefore they always take 
Security of ſuch Under-Leſſee for their own Indemnity. e bs | 
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But ſuch Offices as do not concern the Adminiſtration of Juſtice, but Hard - 46, 
only require Skill and Diligence, may be granted for Years, becauſe they * and 
may be executed by Deputy, without any Inconvenience tothe Public: oy 
Therefore where a Grant for Years was made of the Office of Gathler of 
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Court, but required only the Skill of writing after a Copy: So the Office of 


ce | 
fis Spices in Lendon, it was adjudged to be a good Grant or at leaſt a good 1 
un Appaintment for Years, within the Intent of the Statute, 1 Fac. 1, cap. 19. 14 
ind The Office of Printer was granted for Years, 6 Car. 1. and held a good Hard, 352. Wi 
for Grant, being but an Employment; So the Office of Poſt-maſter was | 
BR granted to the Lord Stanhope for Years, and heid good. HA ; | WW 
for The Office of Regiſter of Policies of Aſſutance in Londos concerning Hard. 351, Wl 
for Merchants was granted by the King for Years, and adjudged to be a good 354, 357» nl 
of Grant, becauſe it did not concern the Adminiſtration of Juſtice in any 9 
ol making and ſealing Subpenas granted for Years, and allowed to be good; Wil 
in- and there ſeveral Precedents are «cited of Offices granted for Years ; as, 1 
ion, belt, Offices in which the Safety of the Realm was concerned, as the Office 1 
aten of the Warden of a Haven or Port by H. 6. of Gunpowder 1 Car. 1. of N 
ſo it nating Gunpowder by Car. 2. Alſo Offices concerning the Trade of the Dyer 30 Wh | 
ary Realm have been granted for Years; as 1 H. J. of the Exchange of Mo- Hob. 1 1 
nctes | e 18 H. 8. of uger 17 Rich, 2, of Aulnager, though a Seal belongs 3 Keb. 89. | 
Rea- wit, with which the Officer is intruſted ; of the Letter-Office, 3 Car, 1, 

ogra- Allo Offices in Courts of Juſtice have been granted for Years ; as the Of- 

nem- fre of Surveyor of the Green Wax, of the Sixpenny Writs in Chancery 

other nd Shea, of Comptroller and Cuſtomer, and of making out Procef, 

ears C. B. All theſe, and ſeveral others, have been granted for Yearsz but 

rs till 1 Diſpute having been made of the Validity of them, how far ſome of 

ences item would hold at this Day, may be a Queſtion. e | 

good Bl But where one made a Grant for Years of the Stewardſhip of a Court- 2 Lev. 245- 

; „ rt and Court-Paron, this was held void as to the Coutt-Leet, being a 2 Jon. 126. 


Judicial Office, but good gs to the Court-Baron, being only miniſterial we 
na the $uitors Judges thereof ;; but the Grant ap 5 — eee . 
Years determinable upon the Death of the Leſſee, it was held good for 
a 1 0 there was no Danger af its coming to Executors or Admini- 
ki One Mrs, Dennis was found by Office to be an Ideot @ Nativitate, the Page 303 
bas deants the Cuſtody of Body and Eftate to Sir Aerander Frazier, his 1 
eutars and Adminiltrators, during the Ideocy z Sit Alexander dies, _ Lady e 

N 4 tet. 
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LEASES an» TERMS 50x YEARS. 


Vern. 9. then the King grants the Cuſtody to Mr. Prodeers 3 and whether | 
: 127. 98 Executrix of Sir Alexander had the better Tide ma the Queſtion. tha 
+ Jaid to be a Truſt in the King, and therefore not grantable to Executors or 

A dminiſtrators, and that if the Grantee die inteſtate, there would be none to 
take care of the Ideot. On the other Side it was ſaid, that the King had 

not only a Truſt, but an Intereſt, and might have diſpoſed of the Profits 

to his own Uſe, or grant them over as he thought fit, in caſe of an Ideot 

- though it was otherwiſe in caſe of a Lunatick ; and that it being a Chattel 

 _ __ ſhould naturally go to Executors z and to this Opinion my Lord Chan- 
©.  .._, cellor inclined, but directed the Validity of the Patent to be tried at Law; 

(a) 3. Mod: and (a) in B. R. the Grant to Sir Alexander was held good ; for the King 
: 212 has the ſame Intereſt in an Ideot that he had in his Ward, which alwazs 

915, 1104, Went to the Executor of his Grantee though it was otherwiſe in the Calc 
2208. Vern, of a Lunatick. 


(ss,) 118. 3 Will. Rep. 168, or ng Rep 103, ( Ne e "ob "17 ö 


2 Rol. Rep. The Office of Park-keeper was granted for Years, and no Objection 
4 made to it z for this does not concern the Admi niſtration of Juſtice, but 
| 2 only requires Diligence and Care. - NE ag. 
| Co. Lit. 16. Dignities or Honours cannot be granted for Years ; as to be Ear, 
.. Duke, Baron, &c. becauſe then they muſt go to the Exec utots or Admini- 
. ſtirators, whilſt the Eſtate that ſhould ſupport them would go to the Heir, 
and ſo introduce Confuſion and Abſurdity. | 
By the 23 H. 6. cap. 10. it is provided, ** That no Sheriff ſhall let to 
«« Farm in any Manner his County, nor any of his Bailiwics, Hundreds 
4 or Wapentakes;“ which proves that before this Statute it was not unu- 
ſual to let them to Farm. | 1 
By the 12 Car. 2. * 23. ect. 27. the Lord Treaſurer or Commiſ- 
| fioners of the Treaſurer for the Time being have Power to let to Farm all 
or any the Rates or Duties of Exciſe upon Beer, Ale, Cyder, and other 
Liquors therein mentioned, ſo as the ſame exceed not the Term of three | 
| Years; without which Clauſe the Treaſurer or Commiſſioners of the 
Treaſury could not have made ſuch Leaſe, though perhaps the King him - 
ſelf might, having the abſolute Intereſt and Ownerſhip therein. 
By the 12 Car. 2. cap. 25. ſet. 3. Power is given to the King's Agents 
for granting of Wine Licences to any Perſon or Perſons for any Time or 
Term not exceeding twenty-one Years, if ſuch Perſon or Perſons ſhall ſo 
long live, upon ſuch Rent as ſhall be agreed on, to be paid half-yearly; | 
and ſuch Licence not to be granted to any but thoſe who perſonally ule the 
Trade of ſelling by Retail, or to the Landlord of ſuck Houſe, nor (all the | 
ſame be aſſignable, or of any Benefit but only to the firſt Taker. / 
By the 12 Cor. 2. cap. 25. ſeck. 16. it is provided, that his Majeſty, bi: 
Heirs and Sueceſſors, may grant the Office of Poſt-Mafter General, with all 
Profits, Fees, Cc. to any Perſon or Perſons for Life, or Term of Years | 
not exceeding twenty-one. Years, under ſuch Rents and Covenants as ſhall 
be thought beſt for the Good of the Kingdom. L | 
By the 22 & 23 Car. 2. cap. 14. ſed. G. Power was given to the Maſler | 
and Chaplains of the Sawey, to encoutage the Rebuilding thereof, to demie 
any of =o Lodgings for any Term not exceeding forty Years, under ſuch 
Rents as tþcy could procure, without renewing, | 
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*(B) Df the Perſons who map make Leaſes; and Page 304 Þ 
herein, firſt, of Leaſes made by Jnfants.  _ 1 
5 8 to Leaſes made by Infants, or ſuch as are under the Age of twenty- 9 $ 
| A one Years, what ſeems moſt conſiderable is, whether any, and what % ; 
; Leaſes for Years made by tuch are abſolutely and 160 alta void, or only = 4 
| voidable by chem z about which the Opinions of the Books ſeem a little 0 
uulettled. FVV | — 4500 
; Some Opinions are, that all Leaſes for Years made by Infants (a) wich- , tes. 
; out Reſervation of Rent, are abſolutely void, and not merely voidable. 2Leon. 8. Wo 
80 ; : . + 1 | | utton IOF, 9 1 
Rol Rep. 441. (a) So if a Trifle only had been reſerved, as a Pepper Corn. Mod. 263. Secs ne 
Fitzgib. 30 1. 10 Mod. 421, 424, 436, 533. 12 Mod. 162. — But that a Leaſe made by an n 
lulant to try his Title is good, though no Rent be reſerveil. Moor. 10S. 2 Leon. 316. Noy. 130. by Tt a1 
; Other Opinions there are, that Leaſes for Years in general by Infants Lit f. 37. 
are only voidable, and not void, without taking notice whether any Rent Co. Lit. . __ 
n were reſerved on ſuch Leaſes, or not; and ſome even ſeem to hold, that b: 308. a. N TH 4 
It though no Rent at all be reſerved, yet the Leaſes are not thereby abſolutely 3 g We 
void, but only voidable by the Infants when they come of Age, and that ak Wo 
l, they may confirm the ſame at their full Age by accepting of Fealty, which n 
i- is at leaſt incident to eyery Leaſe, _ : HE We 
by Allo moſt of the Books agree, that if a Rent were reſerved on ſuch Whew 
Leaſe for Years, then it would be only voidable by the Infant at full Age, Bro. Tit, Ws. 
to without ſaying how it would be if np Rent at all were reſerved, unleſs by SO 50, 1 VS 
& Implication that it would be void in ſuch Caſe, Rel. ax 4:8 
3 Mod. 307. And ſee 10 Mod. 29, 85, 67, 139, 277. Perk. ſ. 139. March att Cs 4 
iſ- 275, 16. 277, Wc, Lit. . 259. Will. Rep. 389, pl. 103, $58. pl. 162, 559, 734. Pl. 734 2 _ 
all Will. Rep. 244. 3 Will. Rep. 308, 206, pl. 51, | | ; 28 jo 7 
1 ; 18 * 8 I e 
0 But all the Books agree, that if an Infant make à Leaſe for Year he ;, co. 119. Wl 
| : 3 . 3 , Win 
he carinot plead New eft factum, but muſt avoid it by pleading the ſpecial à Inſt. 483, 
m- Matter of his Infancy ; which ſeems to favour the Opinion of thoſe who Moor, pl. 1 
- held that the Leaſe is not abſolutely void; for if the Leaſe were abſolutel y 13% Cro. Wl 
ats void, there does not ſeem to he any good Reaſon why he might not plead 8 127. Wl 
_ Non eſt factum, as a Feme Covert certainly may do in ſuch Caſe, whoſe bots 178. 8 
10 leide is abſolutelg void, ſo that no Acceptance of Rent after her Huſband's 10 Co. 3. 
y; Death can make it good. | |  PFid:Heados WM 
the An Infant Copyholder without Licence of the Lord made a Leaſe for {fancy and 
the Years by Parol, rendering Rent, and at full Age was admitted, and accept- . 
ed the Rent, and then ouſted the Leſſee ; and in this Caſe, though it was _— 199. % 
his agreed, that a Leaſe for Years, rendering Rent, by an Infant, of Freehold * an 1 
all Lands was only voidable, yet it was urged that in Caſe of a Copyhold it At 5 
ears would be otherwiſe, hecauſe the Leaſe not being warranted by the Cuſtom Noy 92. and 
Nall would be a Di ſſeiſin to the Lord, and conſequently a Forfeiture of his Copy- Jon. 157. 1 
wid, which being a great Miſchief to the Infant, the Court ought rather to re in = 
fler help him, by adjudging ſuch Leaſe to be abſolutely void z but not w ithſtand- ſays, thatii Ml 
miſe Ing this, 1t was adjudged that the Leale was a good Leale till avoided, and ns ee to Ml 
ſuch that a Leaſe for Years by a Copyholder without Licence is not a Diſſeiſin; benoFortei- Mi 
ad admitting it ſhould be a Forfeiture in this Caſe, yet if the Loid enters tureas tothe Ml 
rad a Ci may re-enter upon him, and fo is at no Miſchief, and 8 ae 48 
any: e accepted the Rent at full Age, bath made it good and tingit were, 
| | . | pet it was a Wl 
; a 6 | | 8 good LN 8 
2 2 5 ö as to A 1 
Of Rrangers, and that for this Reaſon principally it was adjudged ſuch Acceptance made it good, i 


I an Infant takes a Leafe for Years of Lands, rendering Rent, which re, fac, 
J. Kettley and Elliot. Codb. 120. 2 Bull. 69. Rol, Abr. 731. S. C. adjudged, 
| 2 Pg, 


. 
eee 
*. _ 

3 
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3 Com.Dig. ig in Arrear for ſeveral Years, then the Infant comes of Age, and ſtill 
107. „ continues the Occupation of the Eand, this makes the Leale good and 
*Page 305 unavoidable and by conſequence. makes 'hinz,chargeable with all ibe Ar. 
$8 Burr. rears incurred during his Minority z for though at full, Age he might bare 
D 794. departed, from his Bargain, and thereby have avoided Payment of the 
8. 33s Arrears which the Leffor ſuffered to incur during” his Minority, yet his 
Continuance of Poſſeſſion after his full Age ratifies and affirnis the Contrat 

ab Initio, and ſo gives Remedy for the Arrears of Rent incurred from the 
TAO ne ... 008 R903 Eg gt, 

. 64 But if an Infant poſſeſſed of a Term for Years ſells it for Money, and 
Curiam. after he comes of full Age receives Part of the Money for it, he ſhail 
» avoid the Grant notwithſtanding ; for the Contract, as ſaid, being void in 


| the Commencement, it cannot be made good by any ſublequent AQ, 
Co. Lit. 45.b. By Cuſtom in ſome Places an Infant ſeiſed of Lands in Socage may at 
the Age of fifteen Years make a Leaſe for Years,. which ſhall bind him 
von 4 comes of Age; for the Cuſtom makes fifteen his full Age for that 
+» - 7 Purpaſe. - | 14 antinit) ante 

4 Lean. 4. Xo infant made a Leaſe for Years, and at full Age ſaid to the Leſſee, 
So give you Foy of it; this was held by Mead a good Affirmation of the 
. Leaſe for this is a uſual Compliment to exprels one's Aſſent and Appro- 

Pho! a; bation of what is done. 2 935 „ 
: Dyer. fg If the King within Age makes a Leaſe fort Years, this is binding pre- 
Caſe of the ſently, and cannot be avoided by him, either during his Minority or when 
Duchy of he comes of Age; for the Politic Rules of Government have thought it 
Laxcofter, neceſſary that he, whois to govern and manage the whole Kingdom, ſhould 
never be conſidered as a Minor, incapable of governing himſelf and his own | 


| Affairs. 


— 
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* 
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(C) Df Leafes made by husband and Ulie 
| - And herein, | 


+, of Leaſes made by Huſband and Wife by the Common Law, 


Tit Leaſes Wife, make a Leaſe thereof by Indenture or Deed Pol!, reſerving 
| 24:Cro. Jac, Rent, that this is a good Lzaſe for the whole Term, unleſs the Wiſe by | 
332. Jordan ſome AQ after the Huſband's Death ſhews her Diſſent thereto 3 for if the | 
and Wilkes. accepts Rent which becomes due after his Death, the Leaſe is thereby be- 


2 And. 42. come abſolute and unavoidable ; the Reaſon whereof is, that che Wife after 


Bro.Tit. Aa- I; is clearly agreed, that if a Huſband ſeiſed of Lands in Right of his 


Co-Lit.45.b. her Intermartiage being by Law diſabled to contract for or make any Dif- 4 
* % 237 poſition of her hs Poſſcſlions, as having ſubjected herfelf and cor 01 ; 
3 179. ill to the Will and Power of her Huſband, the Law thereupon trans lers 4 Mit 
Cowp. 2 1. Power of dealing and contracting for her Poſſeſſions to the Huſband, P Car 
Doug. 452. cauſe no other can intermeddle therewith, and without ſuch Power in! lign 
2 Term Huſband they would be obliged to keep them in their own Manurance 9f the | 
Ag. Occupation, which might be greatly to the Prejudice of both 1 but = the | 
prevent the Huſband's abuſing ſuch Power, -and left he ſhould e fe B 

to the Prejudice of his Wife's Inheritance, the Law has left her at mY of th 

after his Death either to affirm and make good ſuch Leaſe, or to defeat a Pao 

avdid it, as ſhe finds moſt ſubſervient to 2 own Intereſt. ade that | 

3 So if the Wife join in ſuch Leaſe for Years by Indenture, if not 3 Ws A 
Oro. Jac." Purluant to the 32 H. 8. cap. 28. + ſhe is after ber Huſband's mo, | ough 
Cro, Jac, | thi 


105. bh Cro, Jac.617. Velv. 1. Cro. Elia. 269. Rel, Abr. 35. Vit n 09. 31. 


* 
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liberty * either to affirm it by Acceptance of Rent, or to difſent to and 
uaid it by bringing of Treſpaſs, Sc. in the ſame Manner as if ſhe had 


bern no Party thereto ; for her joining during the Coverture, when ſbe was 
not ſur Juris, but under the Power of the Huſband, will not bind her after. 


is Drath; and if ſhe chuſes to avoid ſuch Leaſe, notwithſtanding her 
joining therein, then it is ſo abſolutely defeated 46 initio as to her, that 
ſhe may plead Ven demiſit, becauſe as to any Intereſt that paſſed from 
her ſhe did not demiſe, nor in Truth had any Power to contract, but the 
whole Intereſt paſſed from the Huſband, and the Leſſee is in merely by 
inue of the Huſband's Contract, and yet, becauſe the Leſſee by his 
Acceptance of ſuch. Lraſe admitted them both to have Power 2 
therein, he muſt accordingly during the Coverture declare of the Leaſe by 
them both, as an eſſential Part of the Deſcription of the Leaſe whereby he 
makes Title. 1 p 
But the Indenture or Deed Poll, whereby ſuch Leaſe was made, bein 
no eſſential Part either of the Deſcription or Leaſe itſelf, becauſe the Hul- 
band during the Covercure might have made it by Parol only; therefore 


it ij neither neceſſary nor uſual for the Leſſee in his Declaration to make 


ay mention thereof, 


jvining therein would have no Effect to help the Deſcription of the Leaſe, 
then the Leſſee ought in his Declaration upon ſuch Leaſe to leave out che 


\ife, otherwiſe his inſerting of her as one of the Leſſors will vitiate his %s Caſe; 
Declaration; there fore where the Huſband and Wife ſealed a Leaſe for and the S. C. 


Years of the Wife's Lands, and at the ſame time executed a Letter of 
Attorney to a third Perſon to deliver ſuch Leaſe as their Deed to the Leſſee, 


which he did accordingly, and then the Leſſee brought an EjeQment, and f 


Geclared of this by Baron and Feme z to which Not guilty being pleaded, 


this ſpecial Matter was found; and the Court, after Argument, gave de | 


ment that the Plaintiff had failed in his Declaration, becauſe, as this Caſe 
vas, it was only the Leaſe of the Huſband ; for the delivery of the Deed 
being eſſential to make it a compleat Deed, this ought to. have been done 
by the Wife herſelf in Perſon ; for ſhe not being ſui Juris, could not by 
luc Letter of Attorney delegate any Power or Authority whatſoever to 
nather, but ſuch Delegation was merely null and void z and by conſequence 
the Attorney's delivering it in her Name was to no Purpoſe, but it was 
al the Leaſe of the Huſband, as being only effeQually delivered by him; 
and therefore the Plaintiff ought to have declared accordingly z for upon 


be Matter it was no Leaſe by the Huſband and Wi fe, and then the Plaintiff 
leclering upon it as ſuch, hath failed in his Deſcrigtion of the Leaſe where - 


On he was io recover, 


Accordingly in another Caſe, where in Ej ment the Plaintiff declared Cro-Jac.617. |, 
01 a Leale hy the Huſband only, and Not guy pleaded, the like ſpecial e 


Vater was found as in the foriner Caſes and Byception taken to the De- 
Uaration, becauſe the Wife was omitted; yet th 

01 good, and diſallowed the Exception, becauſe her Manner of joining in 
tie Leaſe was merel y void, as if ſhe had not been named therein, and then 


le Plaintiff in his Deſcription of ſuch Leaſe did well to omit her. 


But now if the Huſband and Wife join in a Leaſe for Years by Parol 8 
MW | | E: s Cro, Eliz. 

1 the Wife's Lands, rendering Rent, or if the Huſband ſolely make ſuch hes. 1 
uol Leaſe, ee this determines abſolutely by his Death, to Wag and 


no Acceptance of Rent, or other AR done by the Wife, will prevent 


which wi 


A very indifferent Reaſop, when in the Caſe of a or” for 
> 5 N eus 


Say, 109, 110, 113. Cro. Car. $27. Comp. 207. Doug. 57, 349. 


So alſo if the Wife's Part in ſuch Leaſe were merely void, and 3 


e Court held the Declara- | 


Heath, 


"Avoidance the Reaſon whereof given in the Books is, that her Aﬀent Brel 21 
ut (0 appear to be given at the Time when the Leaſe was made, 12 14 


without ſome Deed or Inſtrument in Writing it cannot do but 204. 
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LEASES and TERMS your. YEARS. 


1 0 * Years by the Huſband, ſolely by Deed, her Aſſent appears not | 
fit, after his death, as well as if ſhe had joined therein; therefore a 
better Reaſon for this DiſtinQion ſeems to be, that the Inheritance and 
Right of the Eftate continuing ' ſtill in the Wife, notwithſtanding the 
Intermarriage, if the Huſband does nothing to diſcontinue, or deveſt tha 
 Eſiate, all Charges of his chereout fall off with his Death, which deter. | 
mines his Power and Intereſt over the Eſtate z but a Leaſe for Years | 
being an immediate Contract for or Diſpoſition of the Land itſelf, if 
the ſame appears in Writing duly executed, ſo that there can be no 
Variation or Deviation therefrom attempted by the Leſſee after the 
Huſband's Death; the Law ſo far gives Countenance to ſuch Leaſe, for 
the 1: ug; oangur of Farmers and Huſbandmen, that the fame (þall 


1 r 1 


_ continue in Force till the Wife's actual Diſſent or Diſagreement thereto; t 
| but becauſe there can be no ſuch Certainty of the e of a Parol b 
+. Leaſe, when nothing appears in Writing to manifeſt them; therefore h 
0 they, like other Charges of the Huſband, tall off and drop with his Eſtate h 
a, ntereſt therein. To. | 1 
" Os _ If the Huſband and Wife make a Leaſe for Years of the Wife's Land, n 
112. without Reſervation of any Rent, yet it hath been adjudged, that this 10 
— and is a good Leaſe by them both during the Coverture, and that the Wife, du 
Meran. after the Huſband's Death, may affirm the ſame by Acceptance of Fealty, | th 
odr bringing an Action of Waſte ; ſo that the Reſervation of Rent is not A 
ee.üſſential to the Exiſtence, or Continuance of ſuch Leafe after the Huſ. : 
band's Death, but only a Wfiting atteſting the ſame, and the Wife's 6 
Allcwance and Approbation thereof; for as the Huſband made ſuch N 
Leaſe at firſt, without any Reſervation of Rent; fo the Wife, if ſhe -d 
thinks fit, may continue the Leſſee in Poſſeſſion, after his Death, upon the tip 
© © ſame Terms, 1 Th 
2 Rol. Rep. The Huſband being ſeiſed of Copyhold Lands in Right of his Wife in 
an Arr. , Fee, makes thereof a Leaſe for Years, not warranted by the Cuſtom, | 
Saveru and Which is a Forſeiture of her Eſtate z yet this ſhall not bind the Wife, or the 
Smith, her Heirs, after the Huſband's Death, but that they may enter and avoid le 
Cro. Eliz, the Leaſe, and thereby purge the Forfeiture z and the Diverſity ſeema fury 
149. between this AQ, which is at an End when the Leaſe is expired or de- ty 
> ana feated by the Entry of the Lord, or the Wife, after her Huſband's Death, _ 
„ and ſuch as are a continuing Detriment to the Inheritance; as wilful Waſte the 1 
4 Co. 27. 0 8 f 
by the Huſband, or ſuch Acts as tend to the Deſtructi on of the Manor, 2 com: 
Non-payment of Rent, Denial of Suit or Service; ſuch Forfeitures as thele had 
bind the Inheritance of the Wife after her Huſband%s Death; but in the for 
other Caſes the Huſband cannot forfeit by his Leaſe more than he can grant Wi 
| which 1s but for his own Life. „ | . dat e 
' Cre. Eliz, If the Huſband, ſeiſed of a Copyhold Manor in Right of his Wife 1 
27. lets Copyhold Land, Parcel thereof for Years, by Indenture, and dies bran 
Ver. Ve, this ſhall not deſtroy the Cuſtom of demiſing by Copy, becauſe the Wil mn 
0 may enter and avoid that Leaſe, the Hufband having no Power by his ov wen 
5 Act or Diſpoſition to bind the Inheritance of the Wife, be 
Cro. Eliz. A Man ſeiſed of Lands, in Right of his Wife, makes a Leaſe EZ Wn 
216. Years thereof by a Parol, and then he and his Wile levy a Fine y then | 
Leon. 247. Stranger, and die; it was adjudzed that the Conuzee of the Fine ſhou! a i 
7 77- avoid this Leaſe ; for being made by Parol only, it was abſolutely + ud b 
| Thing, as to the Wife, ſo that nd Acceptance, or Act of hers, aiter his Death Hu 


: 7 : . 
could make it good + ; and then the Conuzze, who came in wholly by 
Rt Cale in] Wife, ſhall take advantage thereof as the Wife herſelf ſhould have do 
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# But where the Huſband and Wife by Indenture made a Leaſe for Ninety» * Page 308 
"nine Years of the Wife's Lands, though without Reſervation of Rent, and L on. 155, 
iter joined in leyying a Fine of the Reverſion to a Stranger; the better 154. 
Opinion was, that the Conuzee ſhould hold ſubje& to this Leaſe, for being Cro. Eliz, 
by Indenture, it was not abſolutely void, but only voidable by the Wife 2 
after her Huſband's Death; and then when ſhe Joins in a Fine of the Re- TANG ; 
verſion, before her Time of Election for Avoidance thereof comes, this 
deſtroys her own Power of Election, becauſe now ſhe has nothing more to 
do with the Eftate z and it cannot transfer a like Power of Election to the 
Conuzee, becauſe that was a Thing merely in Action, and peculiar to the 
Wife, in regard of her Coverture, and conſequently the Leaſe is become 
ablolute, and the Conuzee ſhall hold ſubje& thereto, N | 

A. and B. Joint-tenants for their Lives, 4. takes C. to Huſband, and Oro. Jac. 
they, by Indenture, let their Moiety for twenty-one Veats, reſerving 4413. 
Rent; then the Wife dies, and B. the ſurviving Joint-tenant, would Rol. Rep, 
me avoided this Leaſe, as the Wife might have done if ſhe had ſurvived 2 Bolr 6 
her Huſband 3 but it was adjudged, that the Leaſe being only voidable, Hop. * 05 
and not void, quoad the Wife, by her Death this Power of avoiding it is Rol. Abr. 
yone, and cannot be transferred to the ſurviving Joint-tenant, who claims 592. 
not under, but paramount her; and then the Leaſe is become unavoidable 3 Mod. zoo. 
during the Life of the other Joĩnt- te nant, for the Leaſe being good at firſt, tho 
the Wife's Diſagreement to make it void, was more neceffary than her this Cafe has 


* 


Agreement was to make it good. | | ny, and 

| „„ 5 whatReme- 
6 for the Rent incurred after the Wife's Death, far the Reverſian to which it was incident goes 
to the ſurviving Joint-tenant, but he being in of that by Title Paramount, the Leaſe has nothing 
to do with the Rent, and the Huſband, for want of a Reverſion, can neither diſtrain nor avow 
forthe ame. But * if he may not maintain an Action of Debt or Covenant in Law, or 
apreſs Covenant for Payment of the Rent, if there were any; vide Bro. Tit, Leaſes 4. Det. 3. 
Der 28. b. 29 a. Rol. Rep. 44% | ee 1 | 


Huſband and Wife, Joint-tenants for ſixty Years, if they, or either of oro. Eliz. 
them, lo long live, the Huſhand by Indenture lets the Land for fifty 287. 
Leas, to commence immediately after his Neceaſe, and dies, the Wife Moor, pl. 
luyivesz and if this was a:good Leaſe to bind the Wife, was the Queſtion, 9 ee, 
ben obje&ted, that it could not bind the Wife, becauſe it was not to Co, 155. 
commence till after the Huſband's Death; that he might have outlived S. c. 
the whole Term; and therefore it was as if he had granted the Term to 
commence after his Death ; which being but a Grant of bare Poſſibi lity, 
lud been clearly void. 2. It was obzedted. that the Huſband dying be- 
ire the Leaſe took effect, the Intereſt in the whole Term veſted in the 
Wife by Survivorſhip, and then the Huſband's Diſpoſition, which took 
dot effect till his Death, came too late to prevent it but notwithſtanding 
* v3 adjudged to be a good Leaſe, and not like the Caſe put of a 
Grant of his Term after is Death, for there nothing paſſed till his 
beach but a bare Poſſibility only z but here a good Term is created in | 
Intereſt preſently, to take effect in Poſſeſſion after his Death, 3. That 4 
® Huſband having an Intereſt tq diſpoſe of, he might in his Life-time, | 
we diſpoſed of the whole Term, and it would have bound his Wife 

here when he hath, by an Act executed in his Life-time, diſpoſed 

a Intereſt in Part of the Term ; this, by the ſame Reaſon, wut be good, 
ud binding upon his Wife. | „ Fo 
Wend and Wife made a Leaſe for Years, by Indenture, of the Dyer 139. 

len Land, reſeving Rent; the Leſſee enters; the Huſband, before Rol. Abr. 
uy Day of Payment, dies ; the Wife takes a ſecond Huſband, and he 475- 
ry ay accepts the Rent, and dies z and it was held, that the Wife _ Rep. 
15 not now avoid the Leaſe, for by her ſecond Marriage ſhe transferred * 
e of avoiding it to her Huſband, and his Acceptance of the Rent 
h A* as her own before ſuch Marriage would have done; for be 

de Marriage ſucceeded into the Power and Place of his Wife, — 

W 
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Page 309 * what ſbe-might have done, either as to Affirming or Avoiding ſuch Leaſe, 
hs | before Marriage, the ſame may the Huſband do after the Marriage. 
\'Plow. 293». BP Woman, Guardian in Socage, marries and Joins with her Huſband, 
Jay rn and, by Indenture, in making a Leaſe tor Years of the Ward's Lands, yet after 
i. 8 her þ Huſband's Death ſhe may avoid the {ame 3 for though the Huſband 


* 1 


Popper at all, Pe Ee | 5 | . | 
3Bulf. 274- As the Wife's Acceptance of Rent or Fealty, +. will make good and 


Rol. Rep. unavoidable Leaſes lor Years, made by her and her Huſband, or by her | 


495 | Huſband ſalely, if it be by Indenture or Deed Poll; fo if the Wife die 
| before her Huſband, the ſame Election and Power of affirming or avoid- 
ing ſuch Leaſe deicends to her Iſſue or Heir; for ſuch Leaſes are good, 
till thoſe who ſucceed to the Eſtate defeat and avoid them by their Diſ- 

: agreement thereto. _ | 4 495] | 
Yelv, 78, "Therefore where a Woman Tenant in Tail, having Iſſue by a former 
59 Huſband after his Death married a ſecond Huſband, and they, by Inden- 
7 ture, joined in a Leaſe for Years of the Wife's Lands, rendering Rent, and 
then the Wife died without Iſſue by the ſecond Huſband, ſo that he was 


not intitled to be Tenant by the Curteſy, yer it was held, that till the | 


Iſſue by the firſt Huſband entered, this Leaſe remained good ; and there- 
fore the Huſband there recovered in an Action of Covenant againſt the 
Leſſee, upon Iſſue found for him, that there was no Entry made by the 
Wite's Iiſue, becauſe till then the Leaſe was till ſubſiſting, and conſe» 
| quently the Eeſſee bound by his Covenants in ſuch Leaſe, 

85 6.43 So where a Man ſeiſed of Land in Right of his Wife makes a Leaſe 
. Tit. for Years, rendering Rent, and then his Wife dies without Iſſue by bim, 
Hvowry whereby he is not Lenant by the Curteſy, but luis Eſtate detetmined; yet 
Valgh. 46, he may avow for the Rent till the Heir hath made bis actual Entry, 
becauie the Leaſe was at firſt good, and drawn out of the Seiſin of the 
Wife; and therefore, till the Entry of the Heir, remains good between 
the Leſſor and Leſſee, ſo that the Lefſee may maintain an ARion of Co- 
wer and the Leſſot diftrain and avow for the Rent, till the Heir bath 

JJ ĩĩ ; | 


Of Leaſes made by Huſband and Wife purſuant to 32. H. 8. c. 380. 


32 H. 8. c. This Statute hath made an Alteration in the Common Law, and enabled 
2 


all Huſbands, ſeiſed of Lands in Right of their Wives, to make Leaſes 
for Twenty-one 'Ycars, or three Lives, obſerving the DireQions thercl 
mentioned; and ſuch Leaſes tc bind the Wives and their Heirs, ſo that 
they cannot now, after the Huſband's Death, avoid ſuch Leales as they 
might have done at the Common Law; but if the Directions in that dia, 
tute are not obſerved, then the Common Law takes place, and the Wives 
and their Heirs are ar liberty to avoid ſuch Leaſes in the ſame Manner #8 
they might have done before. Eh 5 5 13 
But as to the ſeveral Qualifications requiſite to make ſuch Leaſes go 
and binding, they being treated of at large under the Head of 5 p 
Eecle ſiaſtical Perſons, Letter (E. 327, ) we ſhall here only inſert, one C. 
for the bettet Underſtanding of the Statyte, _ Hob 
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* Huſband and Wife, the Huſband - purchaſed Land to him and his r 
N N 3 : ee nip age 3 10 
Wiſe, and their Heirs, and afterwards he, without his Wife, lets this Land Co. ee 
for fixty Years, ( a) if they ſhould ſo long live, rendering 280/. per Ann. Smith ver. 
Rent at the two uſual Feaſts, during the Term, then the Huſband dies; Trinder. 
nd if this Leaſe ſhould bind the Wife, by the 32 H. 8. cap. 28. was the () Note! 
ueſtion ; and it was held by three Juſtices that it ſhould ; for the Words Qeetion 9 
of the Act are. That all Leaſes to be made by any Perſon or Perſons having made vpon 
any Eftate of J. nheritance in Fee-fimple' or Fee-tail, in the Right of their theſe Words 
Ver, or jointly with their Wives, of an Eſtate of Inheritance, made before if, We. as to 
the Coverture or aſter, ſhall be good, provided that the Wife be made a Part ELIE 
j every fuch Leaſe to be made by her Huſband of 'any Manors, &c. being the the Leaſe, 
Inleritance of the Wife ; and that every ſuch Leaſe be made by Indenture in which, as it 
the Name of the Huſband and Wife, and „ . the ſame, and that the Rent ſeems, as 
ke reſerved to the Huſband and Wife, and to the Heirs of the Wife, according binge 
iu ber Eflate of Inheritance therein; ſo that the Wife is appointed to join by the 
only when ſhe hath the ſole Inheritance by the Appointmeut of the Rent, Death of 
to be reſerved to the Heirs of the Wife, and not when ſhe hath a joint either of 
Eltate, as in this Caſe ; and then clearly, by the Body of the Act, the em. Pro. 


Leaſe by the Huſband ſolely is good, and the Proviſo does not extend to it. oy es 
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(D) Df Leaſes by Tenant in Tail: And berein, 


1, What Leaſes Tenant in Tail might have made by the Common Law. 


F Tenant. in Tail after the Statute de donis had made a Leaſe for Co. Lit. 45. 
Years, and died, this Leaſe was not abſolutely determined by his b. | 
Death, but the Iſſue in Tail was at Liberty either to affirm or avoid it 
w he thought fit ; and the Reaſon why ſuch Leaſes for Years were not 
held to be abſolutely determined by the Death of the Tenant in Tail, who 
made them, was, either becauſe they were drawn out of an Eſtate of 
lnheritance, which by Poſſibility might continue for ever, and therefore 
vs capable of enduring ſuch a Leaſe for Years thereof; or becauſe bein 
executed by the Entry of the Leſſee, there ought to be an Act of equal 
Notoriety to defeat and undo it; which if the Iſſue in Tail thought fit 
to wave, the Leſſee then continued his Poſſeſſion in virtue of the firſt 
Contract and Entry; and this was but a reaſonable Liberty given to the 
[ſve in Tail, becauſe it might well be ſuppoſed that his Anceſtor was not 
Qulified to keep all his Poſſeflions in his own Manurance and Occupation, 
but muſt neceſſarily let them out to Farmers and Huſbandmen, who 
by their Skill and Underſtanding in the Arts of Agriculture and Huſ- 
badry, would be beſt able to preſerve and improve the Soil; and by 
tteir yielding an annual Rent or Income to the Leſſor or Tenant in Tail 
elf, would enable him equally to provide for the Neceſſities and 
Exigencies of himſelf and his Family; and fince the Iſſue in Tail, who 
Was to ſucceed to the Inheritance and Puſſeſſions of his Anceſtor, might 
be ſuppoſed equally ignorant of the Way and Manner of improving 
ud managing them to the beſt Advantage, and would therefore be under 
the like eceſſity of letting them out to others, and yet, perhaps, not 
able to get ſo a Rent or Income for them; therefore ta pre- 
tt the Charge and Trouble of renewing ſuch Leaſes, or the Difficulty 
C finding ut dew Tenants upon every Death, the Law thought fit not 
| | | to 
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* Page 311 * to intermeddle one way or another therewith, but left itto the Choice of 


the Iſſue in Tail, whether he would continue them or not. Another Rea- 
ſon why the Law would not condemn: fuch Leaſes as abſolutely void by 
the Death of the Tenant in Tail, might be the Diſcouragement that would 
thereby ariſe to Farmers and Huſbandmen, who would not be eaſily in. 
_ duced to take Leaſes, or beſtow any great Pains or Labour upan Poſſeſ 
Tons which they were to hold by ſo precarious a.Title as the Life of the 
"Tenant in Tail only 5 and therefore for theſe and other Reaſons, ſuch 
Leaſes for Years were not looked upon to be abſolutely void and determined 
by the Death of the Tenant in Tail who made them z but the Iſſue in Tail 
lucceſſively, as each came into the Eſtate, was at liberty either tocontinue 
or avoid them, as they found convenient z and by this Liberty the Iſſue in 
Tail was ſufficiently ſecured againſt any Injury or Inconvenience ariſing 
:from the Contracts or Leaſes of his Anceſtor, and the Statute de dais in 


6a) 5 Co. no Danger of being impeached, ſince it was in the Iſſue's own Choice to 


35, 36. conſider thereof, and to govern himſelf accordingly, either in the Affim- 
oy of ance or Avoidance of ſuch Leaſes, as he found moſt- for his Advantage; 
_ therefore (a) Acceptance of the Rent, or Fealty, or bringing an Addon 
Caſe. | ; j Sing 
Bro. Tit. Ar- for Recovery thereof, or an Action of Waſte, were ſuch Ads as amounted 
exptance 10. to a Confirmation of the Leaſe, becauſe theſe plainly manife ſted his Intent 
Dyer 46. a. to continue the Leſſee in Poſſeſſion upon the Terms of his Leaſe ; and by 
. anions ſuch Iſſue could never afterwards avoid it during his own 
5 Life. | 


Bro. Tit. Ar- If Tenant in Tail makes a Leaſe to A. for Twenty Years, and the 


ceptance 13. Leſſee makes a Leaſe to B. for ten Years, and then the Tenant in Tail 
| dies, and the Iſſue accepts the Rent of B. this is no Affirmation of the 
Leaſe, becauſe B. was under no Obligation of paying bis Rent to him, 
and is anſwerable for it over again to A. and-therefore his Payment to 
the Iſſue in Tail was voluntary, and in his own Wrong, and the Ifſue's 
Acceptance thereof not concluſive more than if he had received it of a 
mere Stranger: And by conſequence the Iſſue in Tail, notwithſtanding 
ſuch Acceptance may enter and avoid the Leaſe z but if the Iſſue had ac- 
cepted the Rent from A. this had amounted to a Confirmation of the Leaſe 
made to 4. and by conſequence he could not after avoid the Leaſe 
to B. which was derived thereout z but if A. had aſſigned five Acres of 
the Land in Leaſe to B. for the Reſidue of twenty Years, and the Iſſue 
in Tail had accepted the Rent from B. this would amount to a Confirm- 
ation of the intire Leaſe to A. becauſe the Rent iſſuing out of the Whole, 
and out of every Part of the Land, B. as to thoſe five Acres, ſucceeded 
in the Place of A. by having his whole Intereſt therein; and then the Iſſue 
in Tail, by Acceptance of the Rent from one, whoſe Part, as to him was 
equally chargeable with the whole Rent, hath given his Conſent, that the 
whole Eſtate chargeable therewith ſhall continue, though he choſe to take 
his Rent out of Part only; for otherwiſe he would do Injuftice to 4. who 
would be liable to make Recompence to B. for the Overplus of the Rent, 
and yet have no Recompence himſelf, if the Iiſue night defeat the Reſidue 
of the Leafe remaining in his Hands. 3 1 
Dyer 51. b. Tenant in Tail, before 2) H. 8. cap. 10. of Uſes, made a Feoſfment in 
7 Co. 37. a. Fee to the Uſe of himſelf and his Heirs : And after he and bis Feoffers 


ney ps made a Leaſe for Yeats, rendering Rent, and after the Statute made, Ie. 


Lech. 154. dant in Tail dies ſeiſed, and bis Iffue aliens the Land by Fine before Ent] 
2 Bulſ 44. upon the Leſſee, or Receipt of the Rent ; and the great Queſtion was, ' 


4 Mod. 5. be might after avoid this Leaſe z and by the better Opinion of the Juſtices 


of both Benches, preter Sanders, the Alience could not avoid it, whether 
he received the Rent or not, for the Leaſe was not abſolute}y void bf 
the Deach of the Tenant in Tail, bat" only voidable | by the lie by by 
Entry ) then when the Iſſue, before-ſuch Entry, conveys over de %, 


pig. 5M 
4 * 
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# to 2 Stranger, the Leaſe being not then avoided, continues ſtill a Chatge 4 
upon the Eftate, and the Stranger cannot enter to avoid it, becauſe a 
| Right of Entry can no mote. be transferred to a Stranger than a Right of 
ARion, and by conſequence the Conuzee muſt hold ſubject thereto, having 
no Means to avoid it, ; i +. OT Gt | 
If Tenant in Tail enfeoffs his. eldeſt Son within Age, and he after full Co. Lit. 349. 
Age makes a Leaſe for Years, and then the Father dies, whereby he is a. Moorg 18. 
remitted to the Eftate-tail, yet he ſhall not avoid the Leaſe z ſo if the Dyer 31. b. 
Son had diſſeiſſed his Father, and had made a Leaſe fot Years, and then | 
the Fathet had died, by which the Diſſeiſin was purged, yet the Leaſe 
' would continue good and unavoidable, becauſe in theſe Caſes the Eſtate, 
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| out of which the Leaſe was derived, is not defeated, but only the Nature 

; of it altered and changed; and the Leaſe for Years being an immediate 

Diſpoſition of the Land itſelf, ſo long as that continues in the ſame Perſon N 

ä that made the Leaſe, ſo long thete is an Eſtate capable of enduring the 1 
5 Leaſe, and conſequently the Leſſor ſhall not avoid it z but if the Son after OHA 
ſuch Feoffment or diſſeiſin had at full age granted a Rent-Charge, Com- 1 

1 mon of Paſture, Sc. and then the Father had died, this Remitter and WES 

| Alteration of the Nature of the Eſtate would — the Land of thoſe * 

t Charges, becauſe being granted at firſt out of a defeaſible eſtate, they wete „ 

, ol courſe liable to be defeated with that Eſtate, and when that Eſtate is 1 
q defeated and gone, ſuch collateral Charges drop and fall off with it; but N 

the [Leaſe for Years, in the other Caſe, carries the very Poſſeſſion of the 1 

e Land itſelf, and then the Alteration that is made by the Remitter can only : hs I 
1 work upon the Reverſion which was left in the Leſſor, not upon the Pol. ö {5 files I 
e ſeſſion of the Leſſee, which was divided and taken out of the Eſtate before 11 
5 that Remitter took Effect; and the Leaſe being made when he was at full 1 
0 tt ang the Operation of the Remitter as to that Leaſe, which was e 
4 . 1 

2 Tenant in Tail made a Feoffment in Fee to the Uſe of himfelf and his Moor, pl. LIT 
g Heirs, and after made a Leaſe for Years, rendering Rent, and died; the 1143 · "TRIS 
8 Iſſue accepted the Rent, and it was held that this did not affirm the Leaſe, „ 
ſe becauſe the Iſſue was remitted to the Eſtate-tail by Deſcent, and lo the $115 
le Leaſe utterly void, being made by the Father, then Tenant in Fee-ſimplez WER 
of and the Niffetence between this Caſe and the Caſe next but one above- ARE 
We mentioned, ſeems to be, that the Leaſe there being before 27 H. 8. cap. 10. 1 
. the Poſſeſſion paſſed from the Feoffees, and. not from the Tenant in Tail + 8 
e, himſelf, and then when that Statute came, it could not exeeute the Poſſeſ- 3 
ed ſion to the Uſe, as to the Reverſion which was left in the Feoffecs z and WE 
i ſo the Poſſeſſion of the Lefſce continued untouched by that Statute, and 4151 
as dawn out of the Legal Poſſeſſion of the Feoffees, and then the bare Re- 58 
he nitter of the Iſſue, as to the Reverſion, could not defeat the Poſſeſſion of 1 
ke the Leſſee, which was not drawn out of any Eſtate his Anceſtor had then in 8 
ho Polieſſion, but he muſt avoid it by Entry upon the Aid and ConſtruQi- bs 
nt, on of the Statute de donis z but in this the Leaſe for Years is drawn out of REI 
lue 8 Fee-ſimple and Eſtate, which the Tenant in Tail had in Poſſeſſion REY 

; umlelf; and then the Remitter, which is wrought by the Deſcent, defeat- [8 
in 1 that Eſtate, avoids the Leaſe likewiſe. - f 8 
es 3 Tenant in Tail makes a Leaſe for ten Years to begin ten Years 1 
fe- : ace, and dies, and the Iſſue within the ten Years enters and makes a TT 1 
17 roy; in Fee, the Feoffee, at the End of the Ten Years, ſhall have Dyer 279. a. 133M 
1 a eitheir to affirm and make good ſuch Leaſe, or to avoid it ; for Plow. 436. al 
ces = the Death of Tenant in Tail the Poſſeſſion was become vacant, Mo 
| L had a Right to enter but the Iſſue in Tail, for the Time of the $i 


The: Entry was not yet come; then, when the Iſſue enters generally, 
4 mary Right was, in reſpec of the Inheritance, deſcended to him 
ie in Tail, and he had no occaſion 10 direct his Entry 5 
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Page 313 * Time to any other Purpoſe; and therefore his Entry ſpall be intended, ig 
„ reſpect to the Eftate-tail deſcended to him z and when after fuch Ente y he 
makes a Feoffment in Fee to a Stranger, this transfers the Poſſeſſion juſt 
in the {ſame Plight as the Iſſue in Tail himſelf had it, without any. Thin 
done to determine his Eledtion one Way or another : and then the . 
Power of Election paſſes incorporated in the Feoffment; and the Feoſfee. 
- when the Time for making uſe thereof is come, may ule it either to deter. 
mine the Leaſe by ouſting the Leſſee, or to affirm or make it good by Ac- 
ceptance of Rent from him. | | 5 


| Dyes 279%, . If Tenant in Tail makes a Leaſe for Years, ia begin after his Death, 


© | 
me. | 
{s 


\ 


bs ah rendering Rent, and dies, and the Iſſue accepts the Rent, yet Mano wis 

of Opinion, that he might notwithſtanding enter, and avoid the Leaſe; 

and the Reaſon he gave was, becauſe the Leaſe did not take effect in Poſ- 

ſeſſion during his Life ; . Catlyn hoc negavit; and it ſeems with good 

Reaſon ; for ſince the Eftate-tail is am Eſtate of Inheritance, capable of 

enduring ſuch a Leaſe, where the Difference is between letting it to begin 

preſentiy, and letting it to begin after his Death, or, as it is in the neit 

eding Cifſe, to begin ten Years hence, when he himſelf dies in the mean 

ime, does not at all appear; for the Leaſe binds from the Time of the 

making in one Caſe, as well as in the other, though the Time of their 

Commencement in Foſſeſſion be different; and fince the Iſſue in Tail is no 

more bound by the one than the other, it ſeems hard and inconſiſtent to take | 

from him his Power of Election to continue the one Leaſe, and yet allow 

a) But it him in the other ; therefore it ſhould ſeem the Leaſe in either Caſe is 

agg 6 og (a) abſolutely void, but that the Iſſue hath Election to continue or avoid 

258. in the its às he himſelf thinks fit, and by conſequence his Accepuance of the Rent 

Caſe of Sy- bath determined his Election to continue the Leaſe, and then he can neyer 
2 and enter aſter to avoid it. 36 ta 2 „ 
udmore, h | | 

it is ſaid to be agreed and reſolved by the Court, that if Tenant in Tail makes a Leaſe of any of 

the Lands intailed to commence after his Death, this is void ab initio; and ſo is Cro. Jac. 45% 


7 Co. 4: [f a Tenant in Tail makes a Leaſe for Life, by which he gains a new 

Do. Lit. 349. Reverſion in Fee during the Life of Tenant for Life, and after he grants a 
9 147. Rent- charge, or makes a Leaſe for Years, and then the Tenant for Life 
Moor 325. dies, whereby he is become again Tenant in Tail, and the Reverſion in Fee, 

_ * out of which the\Rent-charge or Leaſe for Years were to take effeR, de- 

feated, yet ſball the Leaſe or Rent continue good againſt himſelf, becauſe 

though they were granted out of a defeaſible Poſleſſion, yet they were 

ranted likewiſe by him who had the true and ancient Right in him, and 

ſuch grant or Leaſe would have bound both, if the defeaſible Poſſeſhon 

had been in one Hand, and the ancient Right in another, and both had join- 

ed therein z ſo by the ſame Reaſon, when ſuch defeaſible Poſſeſſion and 
ancient Right are conjoined in one Perſon, and he makes ſuch Leaſe or 

Grant, though the one fails, yet the other will be called in tu ſupport them 

ſo if ſuch Tenant in Tail had made a Feoffment in Fee upon condition to 

; the Uſe of himſelf and his Heirs, and then had made ſuch Leaſe, or granted 

ſuch Rent-charge, and after the Condition were broken, yet the Leaſe or 

Grant would ſtiſl continue good againſt him during his own Life, becauſe 

made by one who had all the Right, both ancient and new, in him at be 
Time of making or granting thereof. n 
Vent. 355, . Tenant in Tail, Remainder to B. in Tail, A. makes a Leaſe for - 
4nerymous. Life of the Leſſee not warranted by the Statute of 32 H. 8. cap. 28. - 
dies, leaving B. in Remainder his Heir, B. by Indenture makes a Leaſe for 
99 Years, to commence after the Death of the Tenant for Life, rendering 
ent, then the Tenant for Life ſurrenders to B. upon Condition and - 

B. ſuffers a Common Recovery with ſingle Voucher, and dies, the | 7 "No 

for Years'enters, and the Heir of B. difirains for the Rent z and! 

Diſtreſs was lawful, was the Queſtion. For the Leſſee it was * 


* 
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what it was not; for either B. was remitted by the Surrender, or he was page 314 
oy he was remitted, then the Leaſe for 99 Years, which was derived f * 
ut of the new Reverſion in Fee, and deſcended to him from A. was by ſuch. 5 
lemitter determined; the Reverſion out of which it was derived being "OG 
nuſhed and gone; and then he couid not diſtrain for Rent where no Leale 
win being; or if he was not remitted, the Acceptance of the Surrender 
king his own AR, and but upon Condition, then he was ftill in of the 
bſeafible Eftate deſcended to him from A. and by conſequence his Reco- 
en with ſingle Voucher could not bind his Intail, nor the Remainder ove 
ndthen when he died without Iſſue, (as to make {it a Caſe it ſhould ſeem 
be nut) both his defeafible Eftate by the Death of the Tenant for Liſe, 
wd his own Eftate-Tail were determined and gone; and conſequently, ad- 
niting the Leaſe continued, (which it did not) yet his Heir was not intitled 
vthe Rent; but thoſe in Remainder; but it was adjudged in C. B. that 
te Diſtreſs was lawful; for the Leaſe for Life made = A. could be a Dul- 
watinuance no longer than during the Life of the Leſſee; then when B. 
ferthe Death of A. made a Leaſe for 99 Years by Indenture, he having 
ken the Right of the Intail in him, clothed with a defeaſible Fee-ſimple, 
tis Leaſe when the Diſcontinuance was at an end, (as it was by the Sur- 
mer of the Tenant for Life, or at leaſt by his Death) is good againſt 
lnflf by Eſtoppel, if not in Point of Intereſt, and then, he being Tenant 
aTzil, the Recovery with fingle Voucher binds that Eſtate - tail and Re- 
znder, and by conſequence his Heir has a good Title to the Rent, and 
ks Difireſs well taken for it. Arte; A Writ of Error was brought of 
lis judgment in Y. N. and the Cale is argued, but no Judgment appears, 
wr are the Reaſons before-mentioned taken notice of in the Report; but 
tt they ſeem eafily deducible from the Report, and are the chief Reaſons | 
witſhould ſeem) upon which the Judgment in C. B. could be founded. 
“ Tenant for Life, Remainder to F. in Tail, B. lets to C. for Years, Dyer gt. b. 
bcommence after the Death of A. then B. ſuffers a Recovery to D. and in Margins 
s the Leaſe for Years holds good againſt D. In this Cate it muſt be | 
pended that the Recovery was ſuffered atter the Death of A. for during 
& Liſe J. was not Tenant to a Præcipe; then admitting the Recovery to 
Raſter the Death of A. this was after ſuch Time as the Leaſe took 
Rt againſt B. ſo as to be abſolutely binding upon him; and when he 
gervards ſuffers a Recovery, this bars the Eſtate-Tail, in reſpect of 
kh only the Leaſe was voidable, and by conſequence the Recoverer, 
10 has Io that Eſtate-Tail, muſt hold ſubject to the Leaſe, and can no 
WS 210d it. | : 1 
„ Tenant in Tail, with Power to make Leaſes, &c. made a Leaſe for 
Ri7-one Years not purſuant to his Power, and then levied a Fine, and Lan 20h ; 
* leaving Iſſue; and if the Conuzee ſhould avoid this Leaſe, as the Iſſue Raym. 142. 
Wit have done, if the Fine had not been levied, was the Queſtion; for Keb. 778. 
& Leaſe did not take effect during the Life of the Tenant in Tail; and it % and 
reed that 2 if Tenant in Tail grant a Rent, or acknowledge a 1 8. 
Rt, or make a Leaſe for Years to begin after his Death, that theſe are &. and 
is to the Iſſue, and not merely 3 but if Tenant in Tail makes a there ſaid: 
it for Years without Reſervation of any Rent, this is not void, but only by Juſtice 
u cauſe the Iſſue may affirm 85 by Acceptance of Fealty; and by ?* ben, that 
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*% it was nei- 
| v therwellſta- 
"Mi 3 et a 2 5 ted nor well 
N Ns the Books: for upon the Roll it was thus; A Man ſeiſed in Fee made a Leaſe for 99 
n turee Perſons ſo long lived; then he ſettled the Reverſion upon himſelf in Tail, with 
We Leaſes for 21 Years, and then he made ſuch a Leaſe, and died ; the Som, who 
5 in Tail, and not the Father, (as it is reported in the Books) levied a Fine, and 
"= yr ag} the firſt Leaſe determined, and the Court thought the Conuzee might avoid 
7 aſe, becauſe it never was in the Ele ion of the Tenant in Tail, or his Iſſue, to 
e e having conveyed away their Eſtates before this ſecond Leaſe was to commence ; 
ms Tail makes a Leaſe to commence in 5 and conveys away his Eſtate by 

| mee muſt hold it charged with ſuch Leaſe: ſecur where it is to commence in 
1 i cannot be avoided before its Co ntrencement ; but no Judgment was given» 
Jac. 455. Griffin aud Star oe. : | 55 
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page 313 All, except Twiſden, the Leaſe in the principal ad 
8e ; 9 abſolutely void upon the Death of the — 2 155 8 5 5 
i becauſe it was an immediate Diſpoſfition of the Land itſelf bd he "4 
differed from the Caſes of collateral Charges granted thereout : ors ve 
held it to be for the Benefit of the Iſſue to have ſuch Leaſes on] ; able 
and ſo indeed it is, as appears by all the Caſes and Reaſons before , 
tioned; then this Leaſe not being abſolutely void, but only voidabl; Ny 
the Tenant in Tail levi þ * 
| Tail levies a Fine, by which he binds the Eftate-Tail, 

bars the Iſſue before the Time of Election for Avoidance thereof is - 
this does not make the Leaſe indefeaſible, but transfers the Estate — 
ble with the future Leaſe juſt in the ſame Manner it was in the Hs of 
the Tenant in Tail, without any Act done either to affirm or avoid it td 
then the Conuſee, when the Leaſe is to commence in Poſſeſſion, muſt . 
the ſame Election of avoiding or affirming it, as the Iſſue in Tail wk 
have had; for if the Leaſe was voidable, and the levying the Fine defy | 
„ Commencement had no Inflnence upon it one way or other, then it wu | 
continue voidable ftill, and it muſt continue ſo only as to the Conuzee; fo 
the Tenant in Tail, or his Iſſue, have nothing to do therewith and bj 
_ conſequence, if it does not continue voidable as to the Conuzee then h 
may uſe his Power either to affirm or avoid it, as he ſees moſt convenient 
and a Diverſity was taken between a voidable Leaſe by Tenant in Taj 
= which is to commence ia præſenti, and ſuch voidable Leaſe as is to com 
| (OForwhich __ 2 Futuro; for 0 if Tenant in Tail makes a Leaſe for Years t 
/ vide 2 Lev. begin preſently, which is not warranted by 32.8. cap. 28. and conſequen 
27, 28. ly is voidable by his Iſſue, if he in the mean Time conveys over the Lat 
Mod. have. by Fine, the Conuzee ſhall hold ſubject to that Leaſe, and ſhall never aft 
Bas ang avoid it, becauſe the Leffee was then actually in Poſſeſſion of his Leaf 
and ſo that Poſſeſſion divided and taken out from the Inheritance which t| 
Conuſee purchaſed; and then the Right of Entry, which would have con 
to the Iſſue, and was neeeſſary to the avoidance thereof, cannot by t 
Fine be transferred to the Conuzee, who is a Stranger; and the Iflue 
bound by the Fine from making any uſe of that Right of Entry, and 
conſequence the Leſſee ſhall take Advan thereof, and hold his Le 
without Avoidance from either; but where fuch voidable Leaſe is to col 
mence bene and before the Commencement of it the Tenant in 
levies a Fine to a Stranger, there the Election to avoid or continue it pak 
incorporated in the Fine, and it cannot be ſaid to be either a Night 
Entry or a Right of Action; ſor the Leſſee not being yet in Poſſeſſion, 
Entry is needful or can be made to avoid his Leaſe, and the Fine has 
ffect upon it one Way or other, but leaves it juſt as it was; and by ct 
fequencè being voidableafter the fine as much as it was before, the Conv 
| only can uſe the Power of avoiding or continuing it, fince the Iſſue is bo 
by the Fine, and has nothing to do with it, and it muſt continue 
fame after the Fine as it was before, becauſe the Time for its Commet 
ment was not then come; and it could not be either affirmed or avoi 
before it had a Beginning, and ſo it ſhould ſeem to be; and for the f 
Reaſons, where Tenant in Tail makes a Leaſe for Years, to begin exp 
(3B ds aſter his Death, this is not abſolutely (c) void by his Death, but c 

bn. 9 * voidable, notwithſtandin the Opinion at the Beginning of the Caſe. 
Rell ew... Tenant in Tail of a Manor before 27 H. 8. cap. 10. made a Feoffme 
4. x Log Fee to his own Uſe, and died, and in the Time of the Iſſue the Statut 
Brideman Uſes is made, and after the Iſſue makes a Leaſe for Years of a Tenem 
 andCharten. Parcel of the Manor, rendering Rent, and dies, whereby his Iſſue was 
mitted by the Deſcent of the Fee and Freehold in Law, without Er 
though the firſt Iſſue was not remitted, by reaſon of the Statute of U 
which executed the Poffeſſion in the ſame Manner as he had the Uſe 
that was in Fee) before Entry, and his Iſſue makes a Feoffment in Fe 
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to be dhe Manor, and Liveryin another Part, not in +} 


| | 
2 e ee, eee, ., 5 of this Tenement 
d they who made the Leaſe granted it out-of the Fee png 8 the Iſſue 
idab le; which Was in himſelf at the Time of the Leaſe made ight of the Tail, 
men- the Remitter of his Iſſue the Leaſe was not void befo} and therefore by 
when roidable; tor he might have made it good by Accepta ore Entry, but only 
il, and 4 Lag and by N if th Ptance of the Rent from 
come; ae Feoffment of the Manor, this | | 
harge lizery made in another Part of the ee rg 2 8 paſs by the 
nds of __ on 1 paſſed by the Feo 3 e 3 Court 
it; and + ö de the Leaſe for Fears was abſolutely, defeated a 4 9 © Kemitter 
ſt have aſide Tenant at Sufferance ; and if the Iſſue nd gone, and the 
' would ent, this would not have made the Leaſe good, becauſe th accepted the 
befon laheritance, out of which it was derived, was by : u1e 1 e Reverſion and 
it mul Fe and then the Continuance in Poſfeſſion Fe nag vaniſhed 
ee; fo 0 5 at the Time of the Feoffment of the e 5 the Tenant at 
and b vthe Operation of the Livery upon that Tenemen, u he Impediment 
hen h r deſtroyed the Leaſe in this Caſe. ent, 'and that the Remit- 
enient Tenant in Tail, Reverſion in the Crown, makes : 


n T. 
en B. commits Treaſon, and 


tiereof, and by Act of Parliament all his La 


ereof, aric | is attainted p: 
kd and given to the King; and if the King was ad, Pefteffons are for- 


td could not avoid the Leaſe fo 
o | x 
veſtion; and it was ehadzed CON 
* determined, and the King in, in poj 


Mallow; and this may be od R | 
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ular 5 1115 ain 0 ; me Book» that if T 
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gs i ing had mad 8 
eyied a Fine to the Kin S that the King W 5 me 
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Hat where the Reverſion 


a is in the Croun, the Crown 


0 onor, and give out the E Fa: by con ſequence 
ul en ure between the Donor and Don Sail: Now all Donations 


ence and Service, whe 
, reto the Tena 
| Conditions Upon whichthe Kino at 5 — obliged, as the 
and, and which he, when +> revailed upon 


by the Solemn ity of an Oath lth 18 weren, under- 
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or they eing derived out of his TIO eee 


Ve it; and h 
t are nd by conſequence all derivat "was | 
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= \ Remainder 
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Page zy * Remainder in Fee, there is no i diat 

WEE x Fee, there is no immediate Tenure e 
= . obliged to any particular Duties or N . Toy he 
Subjects Lib x ra annexed to his Donation, more than 5 ealty 
e 2 SOT.1Þ had not his Eftate of the Gift of the King, 49 42 
| 1 Donor; and then though the Law has given che For ie 
yi 3 2 for Treaſon to the King, of whomſoever held, yet th 
e ee eee but Jately, and the King in ſuch Cafe is in, under 
ning gk ber eg of the Eflate-Tail, and his Title thereto bevins 

om the Time of the Treaſon committed, and by eee 


2 hint 8 bc wt 2 


{ſhall hold ſubject to all Leafes or Charg ; 
ae qe png harper committed, as the 'T e 201 N ould — ; 
done; and in the principal Caſe, where the Iſſue in Tai en 
of the Rent had made good th pines eee wre 
Himſelf, if the Remainder in Fee Kr _ 15 = og Fi — f 
in Tail had been after attainted of Treaſon, though the Kin Ader 0 f 
| BY Forfeiture, yet he ſhould hold it ſubjeR to the 15 = _ | 
flue by ſuch Acceptance had made good againft himſelf: nn 5 8 
ſeem likewiſe, that the K ing being a tranger and coming e b 
| Eftate-Tail, ſhall be bound by that Leaſe, not onl | or: ig on - | 
the Iſſue who accepted the Rent, but alſo as long . s _—_ F 
| 1 me eee _ the King being a e cn — fo 
| | the ſucceedin ue to avoid it; and wheth 
: Entry or Action, which ſuc cir Penne ib whe 1 
: 2 be 24 409957 to the Om 1 gi e on 4 Han . 
ruction of the Act of Parliament which gives th in ſuch 
Caſe; ſo in the Caſe of the Fine, wher he 1 f 
Leaſe for Years, and after conveys th Lands b Sogn goa mg hi 
Sai as Caſo was the immetiate 1 pete Ee Re | 
in him at the Time of the Fine levi waar Ex Peas ih 10 
Leaſe, becauſe the Fine was only e Nr ny 5 10 
the Eſtate to the King, as it would do to any other Perfon, and 5 ter 
_ quently the King ſhall take ſubject to that Leaſe, as an other Perſon ao 
muſt do; and in the principal Caſe, where the Reviic Bon ws 6 * ind 
Crown, though the Leaſe for Years had been in every Thins e by 1 1 
32 H. 8. cap. 28. and the Iſſue in Tail after the Death of his Anceftor ha Leal 
accepted the Rent, and then been attained of Treaſon, yet the Kin that 
ſhould hold diſcharged thereof; becauſe by the Attainder a Eftate-Tai it we 
was forfeited, determined, and gone, as if the Tenant in Tail had die by E 
255 | without Iſſue, and the King was in of his old or immediate Ae out; 
$ Co. 34. If Tenant in Tail makes a Leaſe for Years, and dies without Iffuc Pol 
3 133. the Leaſe is abſolutely determined by his Death, though it were in al ſig 
at ble: er purſuant to the 32 H. 8. cap. 28. ſo that no Kedepmace of th be I 
Gro. Elis. . y him in the Remainder or Reverſion can make it good; fort (eter 
G02. - Eſtate, out of which it was derived, being determined that likewiſe mu Bu 
Bro. Tit. fall off with it; and the I 5 | 
ah heal ntent of the Statute was only to enable the TW der 
39. e Þ . yy nr to bind his Iſue, which in no Caſe before ite ( 
: | 0, an A . 4 F 
573. 5 „ ee elend aß wo We 2 
Comp. 502. if Tenant in Tail makes a Leaſe for three ives H. ich 
i cap. 28. this is no Niſcontinuance, but. ambit rather rept 7B ang 
SY As 8 Co. and where Cro. Car. 156, Salwin and Clerk holds that it is 2 Diſcontin bil t 
"5% Bil 5 all the other (2) Books are againſt it; and (b)YVaughan fays, a Sr 
Cro. Eliz. ay is all falſe, and CR, and that ſuch Leaſe being warran Tod t 
8 y the Statute cannot be a Diſcontinuance; becauſe the Parliament, the Ni 
5 333. which every Man is Party, allows of ſuch Leaſes; which if they ue ve If 
Noy 66. tortious, as all Diſcontinuances are, the Parliament would never he Eng 
S. >» allowed; and therefore if a Warranty was annexed to ſuch RR 2 
e it 


(5) Vaugh. would | . | : 
8 aug Leni - no Diſcontinuance, becauſe that determines with 
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| hut if ſuch Leaſe for three Lives were not warranted by 32 H. 8. *Page 318 tf 
5 ap. 28. then it would be a Diſcontinuance, becauſe it was a greater 3 Co- 50. , = 
7 Elate than the Tenant in Tail had Power to make, and paſſed by ivery, 9 O0. oo 7 
15 hich took out the Eſtate from the Tenant in Tail, and turned it into a IF 
© uhic 00 2 g 7 s 2 Rol. Abr. 14 
0 Reverfion in Fee, determinable upon three Lives, ſo if ſuch Leaſe for 5g Walter 3k 
" 'kree Lives, not warranted by that Statute, were made of Parcel of the and Jackſon 
3 Demeſnes of a Manor, and then the Tenant in Tail ſhould Leaſe for Life, _ 
er or con ey the Manor in Fee to another, and the Leſſee attorn, yet the 2 
= »<fion thereof would not paſs, becauſe the firſt Leaſe was a Diſconti- BE 
h Revel | 2 1 
; wance of that Parcel, ſo as the Reverſion thereof for the Time was no > 


Parcel of the Manor. | 
Tenant in Tail, the Remainder in Fee, the Tenant in Tail makes a Godb. 9. pl 

Leaſe for Lives, according to 32 H. 8. cap. 28, and after dies without Iſſue, 7 

20d before any Entry he in the Remainder grants over his Remainder by 

Fine; and if the Conuzee of the Fine might enter upon the Leſſee and 

moid his Leaſe, was the Queſtion. Fenner argued that he could not, be- 

cauſe where a Freehold is given by Livery, it cannot be defeated without 

Entry; and cited a Caſe where a Man made a Leaſe for Life, Re- 

mainder in Fee, the Tenant for Life granted over his Eſtate; then a 

Frmedon was brought againſt the Grantee or Aſſignee, and the Tenant 

for Life died, pending the Suit; and it was held by all the Juſtices, (ex- 

cept Littleton and divers Serjeants,) that the Writ ſhould not abate, un- 

Kb he in the Remainder Nad entered; ſo here, and then when before 

Entry, he in the Remainder grants over his Remainder, the Grantee 

hall have it but as a Remainder, for ſo is his Grant, and ſo the Eſtate 

of the Tenant for Life, which was not voidable, is made good; and of 

this Opinion were Wyndham and Periam ; but Mead and Dyer held, that 

by the Death of Tenant in Tail without Iflue, the Leaſe made by him, 

though for Life, was abſolutely void, and not merely voidable, becauſe by 

his Death without Iſſue, the Eſtate, out of which the Eſtate for Life was 

(rived, is determined and gone; and ſo muſt the Eſtate for Liſe be 

alſo, for ceſſante cauſa cefſat & ectus; and this ſeems the better Opinion 

ard moſt conſonant to the Caſes before put; for the Death of the Tenant 

in Tail, without Iſſue, was, in Law, as much a Determination of the 

leaſe for Life, as if it had been expreſly ſo limited; and then, when 

that Time comes, the Operation of the Livery, and the End for which 

it was made ceaſes, and then there needs no Entry to avoid that which 

br Efluxion of Time and Operation of Law is already ſpent and run 

vt; and therefore the Conuzee of the Fines comes immediately to the 

Pollefion both in Law and Right, and the Leffee's Continuance of Poſ- 

{ſion after is a Wrong and Treſpaſs to him, and cannot be by Force of 

le Leaſe which is run out and expired, and by conſequence muſt have 

kermined the Operation of the Livery with it. : | | 
but if Tenant in Tail makes a voidable Leaſe for Years or Life, and Jon. 61, 6z 
Ges, and the Iſſue, before Entry on the Leflee levies a Fine to a Stranger, 2 Rol. Rep. 
ite Conuzee ſhall not avoid the Leaſe, becauſe ſuch Leaſe being only 498. 

\adble by Entry, when the Iffue beſore Entry conveys over the Land 

n Fine, the Power of Entry, which was the only Means of avoiding . 

ich Leaſe, is by the Fine deftroyed and gone; for a Right of Entry 

not be transferred to a Stranger, any more than a Right of Action; 

bil the Tenant in Tail himſelf, after ſuch Leaſe, had levied a F ine to 

* ranger, or even to the Reverfioner, and died, yet they could not 

oo the Leaſe ever after, becauſe if ey could, it muſt be by reaſon of 
7 of Entry transferred by the Fine, which would have come to 

3 if no ſuch Fine had been levied; and the Law abſolutely con- 
us all Alienations of Right only, whether it be Right of Entry or of 

", and conſequently in theſe Caſes, by ſuch Alienation, the Leaſe is 
me abſolute and ynavoidable, ö ; 
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Dyer 46. b. 32 H. g. cap. 28. and after takes Huſband, and they have Iſſue, and then 
8 3 the Wife dies, the Iſſue cannot avoid this Leaſe during the Life of the 
8 Huſband; becauſe he is Tenant by the Curteſy of the Freehold and Re- 
363. b verſion expectant thereupon; and though he ſhould ſurrender his Eftate by 
Co. Lit. 326. the Corby to the Iſſue, yet this would not help him to avoid the Leaſe 
2 333, a. b. till his Death, becauſe his Eftate, as Tenant by the Curteſy, is a Con- 
8 tinuance of his Wife's Eftate, and ſo long as that laſts, the Iſſue's Time 
for avoiding the Leaſe is not come, and notwithſtanding the Surrender 
yet as to the Leſſee, who is a Stranger, the Eftate by the Curteſy has 
ſtill an Exiſtence and Continuance, as if no Surrender had been made; 
for he being a ſtranger ſhall not ſuffer by ſuch voluntary AR of the 
92 in 2 Tenant by the Curtely ; and () 1/41/4 was of Opinion, that the Poner 
ndl. 63. of avoiding ſuch voidable Leaſes runs ſo in Privity to the Iffie in Tail, 
but . that if ſuch 


Anceſtor in Tail, be endowed to the Reverfion. of the Lands in Leaſe, 


might have done; becauſe tho ſhe be in, in Conſequence of the Eftate-tail 
yet ſhe is not privy to her Huiband as to that Purpoſe ; alſo it was fur- 
ther held in the principal Caſe, that if the Woman, "Tenant in Tail, had 
before Marriage acknowledged a Statute, and then married, and died, 


Curteſy, and of the Iſſue too, if he came in by Surrender of the Tenant 
by the Curteſy during his Liſe; but if after ſuch Statute the Woman 


died leaving flue, the Statute ſhould not be extended upon the Leſſee; 

for as the Statute was abſolutely void and determined as to the Iflue, 
and the Leaſe voidable by him likewiſe, the Statute ſhall never be ſet up 
againſt the Leſſee, thovgh the Iſſue in Tail thinks fit to wave his Power 

of avoiding the Leaſe; for then that would take away from him the 
Rent, which might be the chieſ inducement that prevailed on him to 
affirm ſuch Leaſe; or if ſuch Leaſe were in all Reſpects warranted by 

32 H. 8. cap. 28. and ſo not voidable by the Iſſue; yet ſince the Statute 

fell off, and became void by the Death of the Tenant in Tail, as to the 

Iſſue it ſhall never take place againſt the Leſſee, becauſe that would take 

from the Iſſue the Rent, which 32 A. 8. cap. 28. never intended to per. 

mit, but on the contrary, made the Iffue's Enjoyment of the Rent the 
principal Reaſon of their inveſting the Anceſtor with Power by ſuch 

| 1 7 5 by bind the Iſſue. . . 

i od: ut if Tenant in Tail grants a Rent-Charge, and after makes à Lea 
7 * 5 for Vears, or Lives, ae A by 32 H. 8. ba. 28. the Leſſee ſhall hold 
1 Mod. 110 the Land charged during the Leaſe, not only in the Life-Time of the 
Leffor, but alſo after his Death; by Fones and Tulvertim : For this Rent- 
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does; and therefore the Leſſee, in reſpect of the Poſſeſſion which he hath, 
ſhall be liable to pay the Rent reſerved to the Iſſue; whereas in the othe 
Caſe, if the Statute ſhould prevail, this would deprive the Iſſue from dil 


the Diſtreſs ought to be made. 


2. What Leaſes Tenant in Tail may now make to bind his Iſſue, ſince the 
h 32 H. 8. cap. 28. 
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others) Power by obſerving the Directions therein ſpecified, to ind bit 
Iſſue; ſo that they ſhall Not now, after his Death, avoid ſuch Ln 


Page 319 | A Woman, Tenant in Tail, makes a Leaſe for Years, not warranted by 


Hue ſhould marry, and his Wife after the Death of the 
that he ſhould not avoid the Leaſe, as her Huſband, the Iſſue in Tail, 


that this Statute ſhould be extendible in the Hands of the Tenant by the 


had made a Leaſe for Years, rendering Rent, and then married, and 


— —. tra FF" 


Charge meddles not with the Poſſcfhion, as the Statute in the other Caſes] 


training tor the Rent, by deveſting the Leſſee of the Poſſeſſion whercon 


Co. Lit. 44 Here we Gall remiſe, that the Statute 32 H. 8. cap. 28. is an enabling | 
Statute, and wad "ane purpoſely to give the Tenant in Tail (ama 
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| they might have done before by the Common Law, which was found to Page 328 
de very inconvenient, and à great Diſcouragement to Farmers and | | 
Leſſees, who after they had paid great Fines, and been at great Coſts 
and Charges 1n building, and otherwiſe improving the Lands and Tene- 
ments ſo leaſed to them, were after the Death of their Leſſors, cruelly 
expulſed and put out (as the Statute ſpeaks) by the Heirs of the Leffors, 
by reaſon of private Gifts in Tail, Cc, to their great Impoyeriſhment 
and Undoing ; therefore to prevent ſuch Miſchiets for the future, that 
Statute provides, that all Leaſes to be made of any Manors, Lands, Te- 
nements, or other Hereditaments, by Writing indented, under Seal for 
Term of Years, or for Term of Life, by any Perſon or Perſons being of 
fall Age of Twenty-one Years, having any Eſtate of Inheritance, either 
in Fee imple or Fee-Tail, Ec. ſhall be good and effeQtual againſt the 
yrs their Heirs, Er. provided that the ſaid Act ihall not ex- 
tend to any Leaſes to be made of any Manors, Lands, &c.” being in 
he Hands of any Farmer or Farmers, by virtue of an old Leaſe, un- 
if the ſame old Leaſe be expired, ſurrendered or ended, within one 
Year next after the making of the ſaid new Leaſe ; nor to any Grant to 
be made of any Reve1fion of any Manors, Lands, &c. nor to any Leaſe 
of any Manors, Lands, Cc. which have not been moſt commonly letten 
0 Farm, Sc. by the Space of twenty Years next before ; nor to any 
Leaſe to be made without Impeachment of Waſte, or which ſhall exceed. 
the Number of Twenty-one Years, or three Lives, from the Day of the 
Making thereof; and that upon every ſuch Leaſe there be reſerved 
rearly, during the ſame Leaſe, due and payable to the Leſſors and their 
Heirs, fc, to whom the ſame Lands, Cc. after the Death of the Leſſors, 
would have come if no fuch Leaſe had been made, ſo much yearly Farm or 
Rent, or more, as had been moſt accuſtomably yielden or paid for the 
Manors, Lands, &c, ſo letten within twenty Years next before ſuch Leaſe 
thereof made, Ec, # Re | 5 
Theſe are the ſeveral Qualifications requiſite to all Leaſes to be made 
by Tenant in Tail to bind his Iſſue within the Statute, the particular 
ranches thereof being confidered under the next Head, letter (D). I 
hall here only mention ſome ſcattered Caſes, not ſo eaſily reducible to 
the Method there uſed. | | 5 5 
Tenant in Tail, to him and the Heirs Male of his Body, had Iflue Hard. 89. 
two Sons by divers Venters, and died, the eldeſt Son entered and made a mom 
Leaſe for Twenty-one Years, reſerving Rent generally to him and his . 
leis and Aſſigns, and died without Iſſue, leaving two Siſters, his Heirs 
Law; and if by this Reſervation the Rent belonged to the ſecond A" 
brother, t6 whom the Reverſion deſcended as Heir Male of the Body 
of the Father, was the Queſtion ; for if not, then the Leaſe could not 
bind him within 32 H. 8. cap. 28. and it was ſtrongly urged, that the Rent 
could not go to him, becauſe he was neither Heir General nor Special to 
the Leſſor, that the Reſervation being to the Heirs of the Leſſor could 
0t go to the Brother of the Half Blood; but notwithſtanding it was ad- 
Judged to be a good Leaſe, and that the Rent ſhouln go along with the 
Keverſion ; for the Words of the Statute are, that the Rent be re- 
(crved to the Leſſor and his Heirs, or 70 Phe to whom the Lands 
m— £2 4 no ſuch Leaſe had been made; and Judges are to expound 
wr es. o as not to fruſtrate the Deſign and Intent of them; and here 
_ {ntent was, that che Rent fhowld go along with the Renews and ſo 
Y ay here, for Rent naturally follows the Reverſion, and the ſecond- 
ber is Heir to the Intail and Reverſion, though not to the Leſſor, and 
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a 2 icuntur ab Heæreditate, and therefore ſhall be taken ſecundum ſub- $440 0h 
3 ana 2 maps oe comply with the TR 7, the AY 
mar, and they cited (a) Auffen's Caſe as a Cale in point, and fo Judg- ©2460 
KU: Was given accordingly. b 85 1 @Drer 125) | 1 
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may not happen to be the Iſſue inheritable by force of the Giſt, becauſe 
he may have Iſſue a Son by a former Venter, who would be Heir of his 
Body; and therefore this ſeems to differ from the former Caſe, becauſe 
the ſame Word Heirs being applied to both indifferently, cannot be in- 


= Godb. 102. 


Nrer 123. | 
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for Years, rendering Rent to them and their Heirs; this was held no 
good Leaſe within 32 H. 8. cap. 28. becauſe it is not reſeryed to the Do- 
nee and his Heirs, but to the Tenant by the Curteſy, jointly with the other, 
for Rent goes ſtriftly as it is reſerved by the Leffos and not otherwiſe; 
and perhaps as this Reſervation is, if the Tenant by the Curtely ſhould 
ſurvive, the whole Rent would go to him by Survivorſhip, and ſo the Iſfie 
of the other Coparcener have no Recompenſe for his Part of the Lands 
leaſed; or if the Rent ſhould not ſurvive, in regard of their ſeveral Intereſts 
in the Lands leaſed, yet ſince Heirs, in caſe of the Coparcener who Joined, 
muſt be intended Heirs of the Body, to bring it within 32 H. 8. cap. 28. 
So muſt it likewiſe be in the Caſe of the Tenant by the Curteſy, and that 


tended to mean one Sort of Heirs in one Caſe, and another in the other ; 
and the 'Tenant by the Curteſy can haye no Heirs of his Body inheritable 
as heirs of his Body to the Intail, for he had no Eſtate-Tail in him; and 
therefore Heirs of his Body, if it ſhould be ſo conſtrued, cannot be re- 
ſtrained or governed by the ſame Reaſoning as will prevail in the Caſe o! 


the Coparcener. 


So if Tenant by the Curtecy, and the Heir in Reverfion in Tail join in 
a Leaſe for Years, rendering Rent to them and their Heirs; this Leaſe is 
not warranted by 32 H. 8. cap. 28. by reaſon of ſuch general Reſervation, | 


which will carry a Moiety of the Rent, at leaft, to the Heirs general of the 
Tenant by the Curteſy, and ſo may cut off the Iſſue in Tail from that Re- 


compenſe the Statute intended them as the Conſideration of their Anceſ- 


tors being allowed by ſuch Leaſes to bind them. | 

Lands were given to Baron and Feme, and to the Heirs of their two 
Bodies; the Baron dies, leaving Iſſue by his Wife, who makes a Leaſe for 
Years according to 32 H. 8. cp. 28. and if this Leaſe was good by that Sta- 
tute was the Queſtion. The Objection againſt it was, that the Statute ſays, 
the Leaſe ſhall be good againſt the Leſſor and his Heirs, and the Iſſue does 


not claim as Heir to the Wife only, but as Heir to them both; but yn: | 


ham and Rhodes, Tuſtices, agreed clearly that the Leaſe ſhould bind the 


Iſſue within the Intent of that Statute, for between Baron and Feme there 


are no Moieties, and the Wife ſurviving is perfect and abſolute Tenant in 
Tail, and conſequently may make all ſuch Takes as that Statute impowers 
Tenants in Tail to make. | | 

Tenant in Tail makes a Leaſe for Years, rendering 208. Rent, and aſter 
releaſes all the Rent except 124. and dies, and his Taue accepts the 12d. 
and the Queſtion was, if thereby he were concluded to diſtrain for the other 
198. reſerved upon the Leaſe; and Sanders and Catlyn were of Opinion that 


he was concluded, but Fhiddon and Dyer contra; and put this ſe, that it 


the Leſſor aſter ſuch Leaſe, ſhould grant to the Leſſee that he ſbould hold 


his Leaſe without Impeachment of Waſte, yet the Iſſue may maintain 5 
Action of Waſte againſt him, of which there ſeems no Doubt; or ee 
Iſſue, if he had not accepted the 12d. might have diſtrained for the Whole 


20s. for if ſuch Releaſe, either of Rent or Waſte, ſhould prevail, the Statute 


32 H. S. cap. 28. would be totally eluded ; but it ſhould ſeem, the Iſſue | 
own Acceptance of the Rent hath concluded him, for his own Time, t 
diſtrain for any more. Fo ; 3 

If Tenant in Tail makes a Leaſe for Years, reſerving the uſua — 
to his Iſſue, without any Reſervation to himſelf, this is not purſuant to | 


5 


the Words of the Statute; yet Fleming, Chief Juſtice, held it to be a good 


Reſervation, 


arceners Tenants in Tail, the Huſband of one 9 them, aſter 3 
her Death, being Tenant by the Curteſy, joins with the other in a Leaſe | 


2 
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* Reſervation, and the Leaſe not voidable, for this Reaſon within 32 H. 2. Page 322 
ſe cap. 28. becauſe the Hue, for whom the Statute chiefly intended to pro- 

0 vide, fi ſtains no Prejudice. a | „„ | 

)- n IUſtate is made to Huſband and Wife, and the Heirs of the Body of 3 Co. 64. b 
1 the :iuſband, the Huſband makes a Leaſe for forty Years, rendering Rent, 

1 and dies, the Iſſue accepts the Rent, yet this ſhall not bind him, becauſe 

id hi: Time for Acceptance thereof was not come, the whole being veſted in 

ie the Wite for her Life by Survivorſhip. 1 

is Tenant in Tail makes a Leaſe for zwenty Years, rendering the uſual Rent, Dyer 246. a 
is Fiber cum from Michaclmas next enſuing; this ſeems a good Leaſe, tho Leon. 148. 
d, it did not begin from the making of the Leaſe, according to the Proviſo d Re dl. 74. 
8. 32 H. 8. cþ.28. for the Intent of the Statute was only that the Leaſe ſhould pl. 58. | 
at not excetd the Number of Twenty-one Years from the Making, which this Wi. 
ſe Leaſe dd not; and in the Margent a Caſe is of (2) Thompſon and Trafford (a) Poph. . 
is 4 Elis. in B. R. was cited to be adjudged per tetam Curiam that it was | „ 


29 d Leate, and well warranted by the Statute; though my Lord Cite 
lays it don for one of his () Rules, that Leaſes upon that Statute are (6) Co. Lit. 
not £0cd, if they do not commence from the Day of the Making, which 44. a. 45. b. 
perhap« may ve reconciled upon the ſame Diverſity, where they are under 
Tventy-one Years,” and where not ſo; that from the Time of the ſealing 
aud executing the Leaſe, till the Expiration thereof, there does not inter- 
rene more than 'I'wenty-one Years; for if the Commencement of the Leaſe 
be at ſuch a Diſtance, that between the Time of the ſealing and executing 
thereof, and the Expiration, there do not intervene above Twenty-one 
Years, then ſuch Leaſe ſeems to be without any Aid from this Statute, 
though the Time for Continuance thereof in the Poſſeſſion of the Leſſee 
be under Twenty-one Years; for otherwiſe the Tenant in Tail might! ſo 
pacraltinate the Commencement of the Leaſe, as to have always the 
neateſt Part of the 'Twenty-one Years running out in the Time of his 
Ie, which the Statute never intended to countenance, 
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wo do where one made a Leaſe for ten Years, and after made another Leaſe Leon. 148. 
for ireleven Years, both theſe Leaſes are good, becauſe they do not in all 
ta- iced Twenty-one Years, and ſo the Inheritance not charged with 

ys, wore than a Leaſe for Twenty-one Years, which the Statute allows. 


Leales by Tenant in Tail, or Huſband ſeiſed in Right of his Wife of Cro- Car-44 
Cprhold Lands, are not within the Statute of 32 H. 8. cap. 28. but re- 

wn perfectly as at Common Law. | | 

Tenant in Tail made a Leaſe to a Feme Covert for Life, the Huſband Moor, pl. 
kmenders, and then the Tenant in Tail makes a Leaſe for three Lives be 45 
da dies the Wife, after the Death of her Huſband, entered, claiming Ee. 5 
Leaſe, and dies; and (e) held, that the Iſſue ſhall not avoid the Leaſe () 5 Co. 2. 
* three Lives, and yet a conditional Surrender of a former Leaſe Co. Lit. 44 
K good any Þ: 
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a been expreſly held not to be a ſufficient Surrender to make 
en Leaſe to be made by virtue of this Statute ; Qvere therefore the 
nce, 2 | 


hen and in what Caſes the Iſſue in Tail, or Strangers, mall be bound 
| . by voidable Leaſes made by Tenant in Tail. 


ute „ ; | 
. | * has already been in ſome meaſure cleared under the firſt Branch 


Baro Head, there remains but a few Caſes here to be inſerted. : 
b and Feme, Tenants in Special Tail, with Reverſion in Fee to 2 Bull. 42, 


[ or : . . 8 
(5 burden. the Baron dies, A. his Son and Iſſue in Tail having alſo the * 
a in Fee, by Indenture, in the Life-time of the Wife, makes a 5 
| | Leaſe 4 Mod. 3. 


8. C. Cited. 


n 8 n 
F or ie IR 


LU f 5 . 
n 
N © . W. 

c 


*Page 323 


verſion deſcended in the Lite-time of her Mother, levies a Fine c u. ces, | 


becauſe this Leaſe; at firſt, took its Effect out of the Eltate-Tai 
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. Leaſe” to B. for forty Years, to begin aſter the Death of the Wife 
rendering Rent, and dies without Iff.e; C. his Sifter, to whom the Re. 


Se. with Proclamation to J. S. then the Wie, Lenant in Tail, dies; and 
if J. S. the Conuzee of the Fine, was bound by this Leaſe, was the Quel- 
tion: no Judgment is given in the Caſe, but the Op. nion of the Court 
upon the firſt and ſecond arguing of the Caſe, ſeemed to be, that the 
Conuzze could not avoid this Leaſe; and the Reaſon they went 15 was, 
by va 

of Concluſion, and out of the Reverſion in Fee by way of eee 5 
the taking Effect by way of Concluſion was at an End by the Leath of 
the Iſſue who made it, becauſe he died before the Eſtate- tail came to him, 
and ſo it reſted barely upon the Reverſion in Fee, which was wel charged 
therewith; then when C. the Sifter, inheritable likewiſe to both the Intail 
and Reverfion in Fee, levied a Fine in the Liſe-time of the Mother; this 

aſſed the Reverſion in point of Intereſt charged with that Leaſe, and it 
ikewiſe carried the Eftate-tail; (no: as an Eftate tail, for that none could 
have but the Donees and their Iſſne, inheritable by Force of the Giſt; 
much leſs when the Iſſne who levied it had then nothing in the Intzil, 
her Mother who had the whole Eſtate-tail in her, being then living; but 
it paſſed the Eſtate-tail by way of Bar or Extinguiſhment, fo that the 


1 
( 
Leafe which would have taken place out of the Eftate-tul by way of Con- 
cluſion, if it had ever come to the Leſſor, and which did take place ut 
of the Reverſion in point of Intereſt, now that the Eftate-tail is put out : 
of the way by virtue of the Fine, the Leaſe then takes place out ef the | 
Reverſion preſently, and by conſequence the Conuzee, who has that Re- s 
verſion by "Ao ſubſequent to the Leaſe, muſt hold it ſubject thereto, , 
and the Siſter could not by the Fine convey over the Poſſibility of avoid f 
ing the Leaſe, which ſhe herſelf would have had if the Eſtate tail had N 
come to her; and ſome held, that if either the Brother or Siſter, aftet h 
the Fathers Death, had acknowledged a Statute, and then after levied the 
Fine, and then the Mother had died, that the Eftate-tail would be! b 
barred and gone, 9524 the Conuzee of the Statute, that he might lay cq 4 
his Statute againſt the Conuzee of the Fine, who hath the Fee-ſimpl : N 
abfolute in him, out of which the Leaſe or Statute were to take place 1 
and the Iſſue in Tail only is inheritable to the Privilege of avoiding lucl A 
Charges by virtue of his Eftate-tail, not the Conuzee, who is a Stange by 
and cannot have that Eftate. But afterwards when CH came to be Chue - 
Juſtice, he was clear of Opinion, that the Conuzee of the Fine was ne 7 
bound by this Leaſe, for he held the Leaſe to be clearly and abſolutel 1 
void as againſt the Siſter and her Conuzee, and not merely voidable; inde I 
if the Son had come to the Eftate-tail, it would have bound him, an 1 
ſo it would his Conuzee; if he had levied the Fine in the Life of a 'h 
Mother; but he dying in the Liſe-time of the Mother, who was per 10 bo 
Fenant in Tail the Siſter was not at all bound by this Concluſion, b. 10 
the Leaſe, as to her, was abſolutely void; and then of all 974 Charge . 
Stranger may take advantage, though of ſuch as are only Ws Hi 12 
only, and n.t Strangers, can take advantage: And he, divided the Ci xy, 


and put it as if the Reverſion in Fee had been in the Donor, 2nd » ; 


— 3 


* 2 * 2M 4 


a * 


LEASES h TERMS vox TEARs. 


* + ſhall be diſcharged of the Leaſe during the Continuance of the Eſtate- tail, Page 32 
e- i it had not been barred, and the one Fee-fimple ſhall not determine or | 

2%, drown the other, but both ſhall have Continuance quad Strangers, as if 

nd they were in ſeveral and diſtinct Perſons; and he alſo beld, that if the 

e- Daughter in this Caſe had entered, and accepted the Rent, yet clearly this 


Acceptance would not have bound her, or made good the Leaſe, becauſe, 


he 25 to her, it was abſolutely void, and not merely voidable; and this ſeems 

as, the moſt reaſonable and beſt Opinion; but no Judgment was given, but 

ay the Caſe ended by Agreement. | TO 

but J. Tenant in Tail, with Reverſion to himſelf in Fee, makes a Leaſe for 4 Mc. 1, 2. 
1 of 9g Years, if two Lives ſhould ſo long live, w commence after the Deter- dalk. 338. 
im, mination of a Leaſe for Years then in Being; A. dies, leaving B. his eldeſt 8 1 
Sed Son and Heir, who being the Iflue in Tail levied a Fine ſo the Uſe of 258, 
tail hin ſelf and his Heirs; the firſt Leaſe determines, then B. enters upon his Show. 370. 
this Father's Leſſee; and if his Entry was lawful, was the Queſtion; and it was S. C. Sand, 
id it judged, that it was not; for this was an Intereſt derived out of the LC 
uld Eftate-tail, and alſo out of the Reverſion, and being made by Tenant in pi. 10, 1 5 
Ut; Tail was not abſolutely void as againſt his Iſſue, but only voidable; then Skin. 284. 
tell | vhen the Iſſue, without taking the Advantage the Law gave him in reſpect pl: 3, 317. 
but of his Eſtate- tail to avoid this Leaſe, levies a Fine of the Eſtate, his Eſtate- Pe : 

the tail by ſuch Fine is extinguiſhed or barred and gone, and by conſequence Gaſes * 

on. his Power to Avoid this Leaſe in reſpect of that Eſtate-tail is gone likewiſe, 22. 

uh and the Conuzee has no Power to avoid it, becauſe he is a mere Stranger, Helt 666. 
bout ind no ways in Privity of the Eſtate-tail; nor could this Power to avoid E. 

the the Leaſe be transferred to the Conuzee, when the Iſſue in Tail had ijt 

Re- only in reſpect of his Eſtate- tail, which is now barred, or rather extinguiſh- 


ed, aß it was held to be, and ſo the Leaſe took place of the Reverſion in 
Fee. Mee; This Caſe ſeems to differ from that of Erringten s ſupra, where 
the Son, who had made the Leaſe, died without Iſſue in the Life - time of 
bis Mother, who was perfect Tenant in Tail. | | | 

Huſband and Wife Tenants in ſpecial Tail, with Remainder to the Huſ- Rol. Abr. 
band in Fee, by Conveyance made by the Huſband, during the Cover- £4% OY 
ture have Iſſue a Son, the Huſband dies, the Son in the Life-time of his ente 
Mather levies a Fine to the Uſe of himſelf and his Heirs ; the Wife after Cre. Jac. 
makes a Leaſe for twenty-one Years without reſerving the antient Rent, 688. 


e ind ſo not warranted by 32 H. 8. cap. 28. and dies, the Son hath Iſſue, and 2 Rol. Ner- 19 40 
Cie by his Will deviſes theſe Lands to the Defendant, and dies, the Defendant 490, 49% WY. 


enters upon the Leſſee, who brings Ejectment; and it was adjudged in Xe. 
. F. for the Plaintiff, and that Judgment afterwards affirmed in Error Sid. 62. 
in the Exchequer Chamber, after divers Arguments; and in the Caſe tuo Leb. 182. 
Points were made : 1. Tf this Leaſe, being made by a Jointreſs within e _ 
11.7. cap. 20. and not warranted by 32 H. 8. cap. 28. be voidable by the 3 8 Dig 
be in Tail, upon the Statute 11 H. 7. cap. 20. in caſe no ſuch Fine had 234. 
1 levied. 2. If the Conuzee of the Fine ſhould have the ſame Power to 
mm 09 the Leaſe, either in reſpect of the Eftate-tail or the Remainder in Fee, 
de [fc ſhould have had, if no ſuch Fine had been levied. As to the 
Point it was reſolved, that this Leaſe was not within the 11 H. +. 
1. 20, for it was no Diſcontinuance, but only an ordinary Leaſe for 
ars, which the Wife might ſurvive; and therefore this differs from a 
e for Life or Lives made by a ſole Jointreſs, not warranted by 32 H. 8. 


as nd 
olutel 
inder 


he Fi Sg {or that makes a Niſcontinuance preſently, and is expreſly within | 
r dur * 7. cap. 28. alſo this differs from the Caſe put in (2) Sir Ge rpe (4) Co. 51. 
> i ns Caſe, that if a Woman Jointreſs in Tail accepts a Fine came cee, * ob Ho 
toge © Md grants and renders the Land for 500 or 1000 Years, to evade the pgs 3 
Conu yet this is an Alienation within the Meaning of that Act, as 436, 448 i 


1 if ſhe had expreſly levied a Fine for 300 or 1000 Years, becauſe 
Cafes, after her Death, ſuch Fine would bind the Iſſue in Tail, 


which 
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Page 325 which that Statute * intended to prevent; but becauſe ſuck Fines paſſing 


— 


her for Years; but after her Death the Iſſue in Tail may avoid them, be- 


by 11 H. 7. cap. 20. but not before; but this- Leaſe for twenty-one 


for Years made by Fine, and Leaſes for'Years made only by Indenture or 


_ Eftate-tail or the Remainder in Fee, as the Iſſue himſelf ſhould have had 


only an Intereſt for Years, and not meddling with the F reehold, make no 


Diſcontinvance, nor can be forfeited with collateral Warranty, therefore 


during the Life of the Jointreſs they continue good, the continuing ſtill 
'Tenant in Tail, as ſhe was before, at leaſt in caſe of the Fine levied by 


cauſe otherwiſe they would be prejudicial to him in binding his Inherit- 
ance, and ſo would be equivalent to a Diſcontinuance, and therefore after 
the Death of the Jointreſs in ſuch Caſe the Iftie in Tail may avoid them 


Years being made in the ordinary Form, by Indenture, is not within the 
Statute 11 H. 7. cap. 20. and therefore if the Jointreſs in this Caſe had 
made a Leaſe for 100 or 1000 Years by Indenture only, this would be no 
Alienation within 11 H. 7. cap. 20. becauſe the Iſſue might avoid it by 
the Statute e Donis; ſo that there appears a manifeſt Difference between | 
Leaſes for Life or Lives, and Leaſes tor Years, and alſo between Leaſes 


Deed Poll; but if ſuch Leaſe, either for Lives or Years, were in all T hings 
warranted by 32 H. 8. cap. 28. then they would be good and binding upon 
the Iſſue. As to the ſecond Point, if the Conuzee of the Iſſue in Tail 
thould have the ſame Power of avoiding the Leaſe, either in reſpect of the | 


if no ſuch Fine had been levied; it was reſolved, that he ſhould not, 
but that the Leaſe was . d, and unavoidable; for notwithſtanding the 


| 
; 
Fine levied by the Son, the Mother continued perfect and abſolute Tenant 
in Tail; and therefore the Leaſe made by her would not have been abſo- t 
lutely void againft the Iſſue, but only voidable, if he had levied no Fine; ] 
but now having levied a Fine, this hath barred the Iſſue and the Entail, fo | \ 
that the Iſſue himſelf cannot avoid this Leaſe; for he hath nothing to do h 
with the Intail, and the Conuzee cannot avoid it, becauſe he is a Stranger | 1 
to the Entail, which could not be transferred to him by the Fine, but only 1 
be extinguiſhed as an Eſtate - tail; and the Statute de Donis helps only 1 
the Iſſue and thoſe in Reverſion or Remainder; and though the Fine car- 1 
ried likewiſe the Remainder in Fee, and after the Death of the Wife the th 
Entail was not i» E, but determined; yet this was only between the Co- ſe 
nuzor and Conuzee; for as to the Feme, and all Strangers, the Eſtate-tail 
continues ſo long as there is any Iſſue, and no Diverſity when the Fine 1 
of the Iſſue is precedent to the Leaſe, and where ſubſequent; for the Leaſe Y 
is good againſt all but thoſe who were aided by the Statute Je Donis; and U 
when the Iſſue in Tail by his own Act hath extinguiſhed or barred the 
Eſtate-tail, and deſtroyed the Privity, the Leaſe continues good and Ing 
unavoidable ſo long as any of the Iſſue in Tail are in being; and if the 10 
Feme in this Caſe, after the Fine levied by the Iſſue, had made a Feoff- is] 
ment in Fee, and died, the Feoffee ſhould have held the Land againſt the or 
Iflue and his Conuzee, ſo long as there were any Iſſues in Tail; an e 
Tenant in Tail makes a Leaſe for Years, and aſter levies a Fine to him 4 
in the Reverſion, and dies, leaving Iſſue, though in this Caſe he in 1 pe 
nion ſhall be in of his antient Reverſion, yet he ſhall not avoid the le Le; 
during the Lives of the Iſſues in Tail; for as to Strangers, the . a 
hath Continuance in Right, though as to other Purpoſes he ſhall be in of the 
Eftate in Fee; and therefore the Difference between this and Sir Gang be; 
Brown's Caſe is, that the Leaſe there for three Lives was a e th 
ance, and then 11 H. J. cap. 20. gives Title of Entry to him to whom 3 and 
Intereſt after the Death of the Feme ſhould appertain, to avo ee f but 
here this Leaſe for Years was no Diſcontinuance, nor at all wy " * at 
| Statute; and then it remains at Common Lau, where none but . 7 en 
in Privity of the Eſtate-tail, or thoſe in Reverſion or 3 Ry tiny rp 


avoid it; and here the Eſtate-tail, as to all Strangers, 


apce, and then the Iſſue cannot avoid it, becauſe he hath no Eflate- . 
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2 nor the Conuzee, becauſe a Stranger to the Entail; and ſo the Leaſe re- Page 326 
0 meins abſolute and unavoidable. | "qi Ft | 

e If Tenant in Tail makes a future Leaſe, and dies beſore it is to com- Carth. 26. 
* mence, ſuch Leaſe is merely void, without more Circumſtances; but the in the Cale 
I.e in Tail has his Election to make it good by accepting the Rent, or of Ne 
by Diſtraining and Avowry, which amounts to an Admittance of the Leaſe, ? 
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and ſo eſtops and concludes the Iſſue to deny it; ſo that the Election of againſt the 


the Iſſue in that Caſe is only to ſupport and make good the Leaſe of ſome three others , | 7 


AR of his own Concluſion, and not an Election to avoid it by his own who doubt- 
Act, becauſe there is no ſuch Act neceſſary; for the Law Eſteems it void ed. 
io; facto by the Death of the Tenant in Tail, unleſs the Iſſue doth by 
ſome Act make it good. A 4 a 

Where Leaſes are voidable only, the ſame may in ſome Cafes be avoid- 
ed by one Perſon, and yet revived and made good by another; and in 
{me Caſes an Avoidance of ſuch Leaſes; by one Perſon concludes all 
others to revive or ſet them up again; wherein the Diverſity is between 
thoſe who at the Time of the Avoidance have the abſolute Fee and Inhe- 
ritance in them, and thoſe who have only a temporary and particular 
Eſtate or Intereſt therein. | | a 

Therefore if Tenant in Tail, or Biſhop make a Leaſe for Years not 7 Co. 35. 
warranted by the Statute, ſo that the Iſſue in Tail or Succeffor may avoid C9 Lit. 46. 
them, if during theſe Leaſes the Temporalties come into the Hands of 
the King by the Vacancy of the Biſhoprick, -or the Wardſhip. of the Tflue, 
and his Lands come to the King, or any other, upon the Death of the Te- 
nant in Tail, by reaſon of a Tenure by Knight's Servive ; in theſe Caſes 
the King, or other Guardian, may avoid theſe Leaſes in Right of the 
Biſkoprick or Iſſue, whether made by the Anceſtor within Age, cr by the 
Ward himſelf; but yet the Succeſſor, or Iflue, when they come to the ac- 
wal Poſſeſſion of theſe Lands themſelves, may by the Acceptance of the 
Rent, Cc. and Waver of the Poſſeſſion, re-eſtabliſh and ſet up ſuch Leaſes 


main; ſo where the King for his Primier Seifin avoided a Leaſe for Years 


made by a Tenant in Tail, yet it was adjudged, that after Livery had, the 
Ive in Tail had Election either to defeat or abide by ſuch Avoidance; and 
therefore if he accepted the Rent from the Leſſee, and waved the Poſ- | 
ſeſſion, this ſet up the Leaſe again. | | | | 
So if the Wife of Tenant in Tail being endowed of thoſe Lands, avoids 7 Co. 36. 
a Leaſe made by her Huſband during the Coverture, for thirty or forty Oo. Lit. 46. 
Years, yet after her Death the Iſſue in Tail, by Acceptance of Yong and ; 
Varer of the Poſſeſſion, may ſet up ſuch Leaſe again. | | 
Soif Tenant in Tail makes a Leaſe for thirty or forty Years, render- 7 Co. 3. 
ung Rent, and dies without Iſſue, his Wife privement enſeint with a Son, Sdp. 325 
ud the Nonor enters, and as to himſelf avoids the Leaſe : then the Son 
born, and the Leſſee re- enters; the Son at full Age may either affirm 
avoid ſuch Leaſe, as he thinks fit; for the Leaſe was not abſolutely 
mined or avoided, more than the Eſtate-tail itſelf out of which 
t ws derived, but only ſecundum quid, and ſubject to be ſet up again 
pon the Birth of the Iſſue, which revived the Eſtate- tail; but if ſuch: 
© were made by the Tenant in Tail before Marriage, rendering Rent, 
men he married, and died, leaving his Wife privement en/eint, and 
nor enters, and as to himſelf avoids the Leaſe, yet if the Wite 
| aſter endowed, the Leaſe is revived as againſt her, becauſe her 
arp guadam modo a Continuance of the Eſtate-tail of the Huſband, 
merefore revives all Charges made by him before the Marriage; 
1 the Wife be after delivered of a Son, and dies, now the Iſſue may 
wa avoid that Leaſe or affirm it, as he thinks fit; or if ſuch Leaſe 
"oy e after Marriage, and the Wife, being endowed thereof, avoids 
Au ſe, yet aſter her Death the Iſſue in Tail may revive it; for in 
wh © Caſes the Avoidance of ſuch Leaſes being only by thoſe who 
temporary te or Intereſt in the Land, cannot bind thoſe who 
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re-eftablith and ſet up ſuch Leaſe again, which, as to them, was at firf 
only voidable, and not abſolutely e | 

» Oo. 36. But if a Woman be endowed of an Advowſon, which was appropri- 
Co. Lit. 46. ated, during the Coverture, and ſhe preſents, and her Preſentee is ad- 
d. mitted, inſtituted and inducted, though the Incumbent dies during the 
Life of the Dowreſs, yet is the Appropriation defeated and diſſol ved ſor 
ever; becauſe the Incumbent, who came in by her Preſentation, had the 
whole Fee and Eſtate in him, as much as any Incumbent ever can have, 


. Ee nn nn 95 rage p — — — a want — . 
_ — 3 — ů eee. xr . K — 


to revive the Appropriation; but if the Wife in this Caſe had died before 
any Preſentation, then the Appropriation had remained untouched; for 


able; for the actual Preſentation only defeats and diſſolves the Appro- 
riation not the bare Power of Preſenting, without it be reduced into 
xecution. ot | | | 
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D) Df Leaſes 


— * _ 


Perſons: And herein, 


1. What Leaſes they might have made by the Common Law, and of the 
_ enabling and diſabling Statutes, with ſome general Obſervations 
on them, „ „ 


— — 


1 2 - 
roy 
— 
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415 we ſhall but briefly obſerve, that all Eccleſiaſtical Perſons had in 
„ ſormer Times as full Power and Authority to leaſe, grant, or alien their 
N | | Poſſeſſion, as Temporal Perſons had, that is, if the Grant, &c. made 

tion was in ſuch Caſe neceſſary; for though Deans and Chapters, Maſters 
and Fellows of Colleges, Maſters and Brethren of Hoſpitals, and ſuch 
like Corporations Aggregate, might of themſelves alone, without the 
Conſent or Confirmation of any, have made long Leaſes for Lives or 


 feiſed in Right of their Biſhopricks, Deanries, Sc. ſo Archdeacons, Pre. 
bendaries, Parſons, Vicars, Sc. if they aliened or leaſed, muſt have had 
the Conſent and Confirmation of others, that had the Power of confirn- 


by Aggregate Corporations. 
But the Law as to the Capacity of Clergymen in granting, Jeat- 
ing, Se. being greatly altered by divers Acts of Parliament, and thoſe 
not a little intricate and perplexed, it will be neceſſary to ſet down the 


and intelligible. ” | 8 
32 H.8. The firſt Statute concerning Leaſes by Eecleſiaſtical Perſons, which is 
= 5 alſo the only Statute that gives Directions concerning Leaſes by Tenant 


in Tail, or Huſbands ſeiſed of Lands in Right of their Wives, is 32 Hl. . 
cap. 28. which provides as followeth : © Whereas great Numbers of the 


„and other Hereditaments, for Term of Years, and divers of them -a 
« Term'of Life, and have given and paid great Fines and Sums for = F 
« ſame, and alfo been at great Coſts and Charges, as well in and a - 
great Reparations and Buildings upon their ſaid Farms, as | lei 
© concerning their ſaid Farms; yet notwithſtanding the ſaid * 
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*Page 327 * ſucceed to the Inheritance thereof, but that they may, if they think fit, 


and conſequently there can be no reverſionary or contmgen: Intereſt leſt 


then nothing had been done to defeat or alter it, and make it preſent- | 


fo2 Lives oz Years by Eccleſiaſtical 


Comp, Tacumb. S to Leaſes made by Ecclefiaftical Perſons, by the Common Law, 


by a ſole Corporation was with the Conſent of others, whoſe Confirma- | 


Years, or Gifts in Tail or Fee, at Pleaſure; yet Biſhops, Deans, &. 


ing in that Behalf, and then their Grants, Sc. were as good as thoſe made | 


Statutes themſelves, to render the Caſes reducible to them more clear 
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King's Subjects have heretofore taken Leaſes of Lands, Tenement, | 


after 
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« « after the Deaths or Reſignation of their Leſſors, have been, and be *Page 328 
„ daily, with great Cruelty, expulſed and put out of their ſaid Farms 
„and Takings by the Heirs or Succeſſors of their ſaid Leſſors, or by 
„ſach Perſons as have Intereſt therein, after the Deaths or Reſignations 
« of their ſaid Leſſors, by reafon of Privy Gifts of Intail, cr for that 
« the Leſſors had nothing in the Lands, lenements, or other Heredita- 
« ments ſo letten at the 'Time of the Leaſes thereof made, but only in 
« the Right of their Wives, or ſuch other like Cauſe, to the great Im- 
« poveriſhment, and in'a Manner utter Undoing, of the ſaid Farmers; for 
« Reformation whereof, be it enacted, Sc. 'T hat all Leaſes to be made af 
„any Lands, Tenements, or other Hereditaments, by Writing indented, 
„under Seal, for Term of Years, or for Term of Life, by any Perſon _. 
« or Perſons, being of ſull Age of Twenty-one Years, having an Eſtate 
« of Inheritance either in Fee-fimple or Fee-tail - in their own Right, or 
in Right of their Churches and Wives, or jcintly with their Wives, 
« of an Eſtate of Inheritance, made before the Coverture or aiter, ſhall 
* he good and effectual in the Law againſt the Leſſors, their Wives, 
« Heirs and Succeflors, and every of them, Sc. Previded that the ſaid 
„Act ſhall not extend to any Leaſes to be made of any Manors, Lands, 
« Tenements or Hereditaments, being in the Hands of any Farmer or 
„ Farmers, by virtue of an old Leaſe, unleſs the ſame old Leaſe be 
" expized, ſurrendered, or ended, within one Year next aſter the making 
" of the {aid new Leaſe; nor ſhall extend to any Grant to be made of 
any Reverfion of any Manors, Lands, Tenements, or Hereditaments, 
* which have not moſt commonly been letten to Farm, or occupied by 
" the Farmers thereof, by the Space of twenty Years next before ſuch 
* Leaſe thereof made; nor to any Leaſe to be made without Impeach- 
* ment of Waſte, nor to any Leaſe to be made above the Number of 
" Twenty-one Tears or three Lives at the moſt, from the Day of the mak- 
"ing thereof, and iat upon every ſuch Leaſe there be reſerved yearly, | 
during the ſame Leaſe, due and payable to the Leſſors, their F Heirs f dee the 
and Succefſors, to whom the ſame Lands ſhould have come alter the re of. 
* Deaths of the Leſſors, if no Leaſe hæd been thereof made, and to B ante 
vhom the Reverſion thereof ſh21l appertain, according to their Eſtates 320. 
and Intereſts, $2 much yearly Farm or Rent, or more, as hath been : 
© moſt accuſtomably yielden or paid for the Manors, Sc. ſo to be letten 
within twenty Years next before ſuch Leaſe thereof made, and that 
* every ſuch Perſon or Perſons, to whom the Reverſion of ſuch Manors, 3 
Ec. ſo to be letten ſhall appertain, as is aforeſaid, after the Deaths of 
boch Leflors or their + Heirs, ſhall and may have ſuch like Remedy + See the 
end Advantage, to all Intents and Purpoſes, againſt the Leſſees thereof, Caſe of 
ticir Executors and Aſſigns, as the ſame Leſſor ſhould or might have C, 
againſt the ſame Leſſees; Provided alſo, that this AR extend not 4, 
give any Liberty or Power to any Perſon to take any more Farms, 
leaſes or Takings, of any Manors, Cc. than he ſhould or might lau- 
a fully have done before the making of this Act; nor extend to any Li- 
berty or Power to any Parſon, or Vicar of any Church or Vicaridge, 
bor to make any Leaſe or Grant of any of their Meſſuages, Lands, Te- 
, aements, Tythes, Profits or Hereditaments, belonging to their Churches 
n Vicaridges, otherwiſe, or in any other Manner than they ſhould or 
might have done before the making of this Act. FI 1 
s Act extends only to ſole Corporations, as Biſhops, Deans, Sc. '* Co. £048 
date Corporations Aggregate, as Deans and Chapters, &c. though they 
ter 8 in Right of their Churches, this is no enabling Statute; ſor 
* 7 the Conſent of the major Part of them, _—__ have made any 
3 Or Grants of their Eſtates without Limitation before this Statute, 
9 they might have done after, till by other ſubſequent Statutes they 
"oi ned, this being merely enabling, and not at all eee. 5 
and though by this Statute the Sole Corporations before has 
c cou 
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| LEASES ax» TERMS rox YEARS.” 


Page 32d could not, without the conſent and Confirmation of others, have made 
Leaſes for three Lives, or Twenty-one Years, yet with Confirmation they 
might have made longer Leaſes, or Abſolute Alienations, of any of their 
| Poſſeſſions; and therefore to reſtrain Biſhops, and other Ecclefiaſtical Per- 
More 107. ſons, where the Statutes of 1 & 13 Elis. made, which are as follow: _ 
= For reſtraining of Biſhops, the 1 E1:z. cap. 19. ſays, That all Gifts 
« Grants, Feoffments, Fines, and other Conveyances, or Eſtates from 
the firſt Day of this preſent Parliament had, made, done or ſuffered, or 
to be had, made, done, or ſuffered, by any Archbiſhop or Biſhop, of any 
* Honours, Caſtles, Manors, Lands, Tenements, or other Hereditaments, 
„ beingParcelof the Poſſeſſions of his Archbiſhoprick or Biſhoprick, or 
„united, appertaining or belonging to any of the ſame, to any Perſon 
-;. (other than the (2) Queen, her Heirs and Succeſſors) whereby any 
83 ay. © Eftate ſhould or might paſs from the Archbiſhop or Biſhop other than 
ing Biſhops * for Term of Twenty-one Years, or three Lives, from ſuch Time as any 
their former © Leaſe, Grant or Aſſurance ſhall begin, and whereupon the old ccc ed 
Power of ( yearly Rent, or more, ſhall be reſerved payable yearly during the ſaid 
1 the Open, Term of Twenty-one Nears, or three Lives, ſhall be utterly void; any 
ber Heirs Law, Cuſtom, Cc. notwithſtanding,” 1 
and Succeſ- | | | 8 | 
ſors to little Effect, for that many Eſtates were granted to the Queen, upon Deſign that ſhe ſhould 
grant them over to others, to prevent which was the Statute 1 Jac. 1. c. 3. made, which diſable, 
all Archbiſhops and Biſhops from granting any of their Poſſeſſions to the King, his Heirs or Suc- 


ceflors, and makes all ſuch Leaſes, Grants, Cc. to the King, his Heirs or Succeſſors, utterly 
void and of none Effect. Co. 71. Gibſ. Cedex 679. | | 


The Statute which diſables all other Eccleſiaſtical Perſons is 13 Elia. 
cap. 10. which is as followeth : And for that long and unreaſonable 
« Leaſes made by Colleges, Deans and Chapters, Parſons and Vicars, and 
„ others, having ſpiritual Promotions, be the chiefeſt Cauſe of the Dila- 
« pidations and the Decay of all Spiritual Livings and Hoſpitality, and the 

utter Impoveriſhing of all Succeſſors, Incumbents of the ſame, be it 
* enacted, © That from henceforth all Leaſes, Gifts, Grants, Feoffments, 
« -Conveyances or Eſtates, to be made, had, done or ſuffered, by any 
„ Maſter and Fellows of any College, Dean and Chapter of any Cathedral 
or Collegiate Church, Maſter or Guardian of any Hoſpital, Parſon, 
* Vicar, or any other, having any Spiritual or Eccleſiaſtical Living, or any, 
„ Houſe, Lands, Tythes, Tenements or other Hereditaments, being any 
Parcel of the Poſſeſſions of any ſuch College, Cathedral, Church, Chapel, 
* Hoſpital, Parſonage, Vicaridge, or other Spiritual Promotion, or any 
„ ways appertaining or be longing to the ſame, or any of them, to any 
«* Perſon orPerſons, Bodies Politic or Corporate (other than for the Term 
« of Twenty-one Years, or three Lives, from the Time as any ſuch Leaſe 
or Grant ſhall be made or granted; whereupon the accu/ffomed yearly 
Rent, or more, /hall be reſerved and payable during the ſaid Term) all 
* be utterly void and of none Effect, to all Intents and Purpoſes what. 
« ſoever; any Law, Cuſtom, Sc. notwithſtanding: Provided, &c. that 
nothing herein extend to make good any Leaſe, or other Grant, 2 
be made by any ſuch College or Collegiate Church within either or bot 
the Univerſitiesof Oxford and Cambridge, orelſewhere, within the Realm 
« of England, for more Years than are limited by the private Statute of 
the ſame College: Provided alſo, that this Act ſhall not extend to an 
« Leaſe hereafter to be made, upon Surrender of any Leaſe heretofore 
made and now continuing, ſo that the Leaſe to be made do not contain 
* more Years than the Reſidue of the Years of the former Leaſe, 
„continuing, ſhall be at the Time of ſuch Leaſe hereafter to | 
nor any leſs Rent than is reſerved in the ſaid former Leaſe. 
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| LEASES aun TERMS roa YF ARS. 
+ On tlicſe Statutes we ſhall obſerve, 1. That the Statutes of 1 Elis. cap. Page 330 


10. is but a priate or particular Stat..te, ind muſt be ſpecially pleaded, 5 Co. 2. 
elle the Court will take no notice of it; but 13 Elis. cap. 10. is a general 4 Co. 76. 
Law, whereof the Judges are bound ex eie to take notice, though it be Dy 253˙ 
not pleaded, becauſe it extends to all Hecleſiaſtcal Perlons whatſoever, fig. . 
except Biſhops, who were before provided for by the 1 Elis. cap. 19. 2 Rol. Abr. 


466. 
Bull. N. P. 223. 


2. It has been adjudged and held in Parliament, that the King was Leon. 306. 
bound by 13 Elia. cup. lo. though not named, becauſe the Statute was Yelv- 106. 
general and for the public Good; but for ſome Time the Law was held rs ag” 
ctherwiſe, and therefore where a Leaſe waz made to the King by a Dean 80 12 
and Chapter, and the King had aſſi ned it over, after that, the Law came 11 Co. 75. 
to be held that the King was bound, the Aſſignee had his Leaſe made good Rol. Abr. 
to him in Chancery againſt the Statute, becauſe he could not know the 378. R 
Law in a Matter ſo dubious. 3 f py ep. 
3. That all Leaſes made according to 13 Elis. cap. 10. by any ſingle Comp. In- 
Corporation, if not warranted likewiſe by 32 H. 8. cap. 23. muſt be cons curb. 417. 
fired by thoſe who by Lay are to confirm the ſame. | a 

4. That theſe Statutes of 1 Elia. cap. 19. and 13 Elia. cap. 10. are Comp. In- 
merely reftraining, ſo that though Biſhops, and other Eccleſiaſtical Per- cuub. 419. 
ſons, might, with the Confirmation of thoſe req ired by Law, have made 
any Leaſe or perpetual Crant, yet now no Confirmation whatever will 
make them good for above three Lives, or Twenty-one Years, . 

5. That no Leaſe by an Archbiſhop or Biſhop for three Lives, or 10 Co. 60. 
Tuenty one Years, made according to the Exception of 1 Hlix. cap. 19. b.. 
900d to bind the Succeſſor, if it be not in every Thing pi rſuant to 32 H. Co. Lit. 45, 
| 8. cap. 28. unleſs it be confirmed by the Dean and Chapter; for Leaſes for gieor 149. 
Tventy-oneYears, or three Lives, being only exempted and taken out from | 
tie zeneral Diſability impoſed on Biſhops by the firſt Part ot the Act, re- 
ze no Sanction at all from that Act, but as they are taken 01t to reſt up- 

0 32 H. 8. cap. 28. and therefore though they are for Twenty-one Years, 
or three Lives, yet if Part of the Land were not in Poſſzflion, or that the 
0d Leaſe were not ſurrendeted or expired within one Year before the 
tes Leaſe made, or in any other Reſped, ſuch new Leaſe was not war- 
nated by 32 H. 8. cap. 28. to bind the Succeſſor, there muſt be the Con- 
tion of the Dean and Chapter, becauſe at Commen Law ſuch Con- 
unation was neceſſary; and theſe Leaſes not being warranted by 32 H. 8. 
a, 28. which is the only Statute that enables Biſhops ſolely to make 
es to bind their Suceeſſors, remain at Common Law, and by Conſe- 
fence without Confirmation, are veidable by the Swcesſſors as much as 
* ey were made for one hundred Years or Lives. 1 | | 
1 That 13 L ig. cap. 10. hath been always conſtrued largely and hene- 11 Co. 76. 
Kull to prevent all Intentions and Evs ſions againſt the true Intent Magdalen 
deitof, therefore where the Statute ſays, M:fter and Fellows of any Col - Colleges 
et it bath been often held, that be the College incorporated by that 
11 or by the Name of Warden and Fello xs, or Warden and Scholars, 
eden, Fellows and Scholars, or Maſter Fellows and Scholars, or 
rand Scholars, or Provoſt, Fellows and Scholars, or by any other 
p he een naten. and be the College Temporal for the Advancement 
bt weral Arts and Sciences, or mere Eccleſiaſtical or Mixt, that all 
„e within the Reſtraint of this AR; ſo where the Statute ſays 
bg Wardens of any Hoſpital, be th2 Hoſpital incorporated by any 

{ ne, and be it a fole Corporation, or Corporation Aggregate of 

h Jet the Statute extends to them. 1 | | 
3. r. Statute that made any Alteration in theſe Things was 14 Elis. 14 Elia e. 
ks as to Houſes in Cities and great Towns is as followeth :; 11. 

For Tk an Act made 13 Elis. c. 10. there iz no Branch to acid cer- 

. Dd. 1 "tan 
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: LEASES Ap TERMS rox YEARS, 

4P 1“ tain Leaſes to * be made by Maſters and Fellows of Colleges, Deans »+ 
age 33 10 nies 1 of Cathedral or Collegiate Churches, Maſters 5 ar log 
e oſpital, or by any other Parſon or Vicar, or any other having any 
Spiritual or Ecceſiaſtical Living; Be it etiaRted, that the ſaid Branch 
« norany Thing therein contained, ſhall not extend to any Grant, Air. 
ance or Leaſe of any Houſes belonging to any Perſons or bodies Politic 
ox Corporate aforeſaid, nor to any Grounds to ſuch Houſes a pertaining 
which Houſes be fituate in any City, Borough, Town Corporate or 
„ Market-Town, or the Suburbs of any of them; but that all ſuch Houſes 


« and Grounds may be granted, demiſed and aflured, as by the Laws 0 
„this Realm and the 8 50 Statutes of the ſaid or ty l dy 
Churches and Hoſpitals they lawfully might have been before the Makino of 
of the ſaid Statute, or lawfully might be, if fuch Statute were not ſo 15 
* always that ſuch Houſe be not the Capital or Dwelling-houſe uſed for 1. 
_ * the Habitation of the Perſons aboveſaid, nor have Ground to the fame I 
belonging above the Quantity of ten Acres; vided that no Leaſe ſhall l3 
be permitted to be made by Force of this Act in Reverſion, nor without Pi 
< reſerving the accuſtomed yearly Rent at the leaſt, nor without charęing 4 
the Leſſee with the Reparations, nor for longer Term than for forry a 
Fears at the moſt; nor any Houſes ſhall be permitted to be aliened, un- iC 
£11 Jeſs in Recompence thereof there ſhall be a good and ſufficient Aſſurance Wi 
made in Fee-ſfimple abſolutely to ſuch Colleges, Houſes, Bodies Politic ſly 
© or Corporate, and their Succeſſors, of Lands of as good Value, and of Wn 
as great yearly Value at the leaſt, as ſhall be aliened; any Statute to the uhe 
g & contrary notwithſtanding,” fi ö e this 
Comp. In- Mete, This Statute makes no Alteration of the Statute 1 Elia. cap. 10, Gan 
eumb. 423. nor has any Relation to it, but only to the Statute 13 Eliz. cap. 10. and bor 
therefore g. ves no Power to Biſhops to let Houſes, otherwiſe than accord- (an 
| ing to 1 E/iz. cap. 19. 5755 | th 
Cto. Eliz- MN3te al, That this Statute need not be found by Verdict, being 2 ge 12 
564 - neral Law. hi Plata | | 2 
By this Statute it is expreffy provided, that no Leaſe fhall be made o lat 
ſucht Houfes in Eon: bin by 13 Elia. cap. 10. no Reſtraint being made rs 
| of ſuch Leaſes, it was found neceſſary to provide againſt them by anothe Gale 
Statute, viz. the 18 Elix. cap. 11. PD ga 
18 Eli. . Which reciting, that fince the making of the 13 Eli. cap 10. divers Ec by 18 
: 11-continu- cleſiaſlical and Spiritual Perſons, and others having Spiritual or Ecclehafti Fry : 
2 eal Livings, have from Time to Time made Leaſes for Term of Twen! wich 
Nite; This ONE Years, or three Lives, long before the Expiration of the former Year * 
Statute is a Contrary to the true Intent and Meaning of the ſaid Statute; © Be it then fl- 

eneral fore enacted, That all Leaſes to be made by any of the ſaid Ecclehaft ind 
40. « cal Spiritual, or Collegiate Perſons, or others, of any of the ſaid Ec . 
120. « faſtical, Spiritual, or Collegiate Lands, Tenements or Hereditamen * 
2 Rol Abr. whereof any former Leaſe for Years is in Being, not to be expilt 1 
465. * ſurrendered or ended within three Years next after the making of 2 - V. 
„ ſuck new Leaſe, fhall be void, fruſtrate, and of none Effect, and t dg 
« all and every Bond and Covenant for refiewing or making of any Zeal I 
« or Leaſes contrary to the true Intent of this AR, or of the f ak aß 
« made itf the ſud 13th Year, ſhall be utterly void; any Law, Stats th i 
a Fe. Provided that this Act, nor any Thing therein contained, Aﬀ 
« extend or be prejudicial to, make, fruftrate or void any Leaſe or = 
< heretofore made LF any of the ſaid Spiritual or Eccleſiaſtical 5 * 
„any of them; but that the ſame, and every of them are of the 1 wick. 
Force and Effect as they, or any of them, were before tlie making a Prek, 

| this prefent Statute.” | | | | 

Hob. a9 The Statute of 18 Eliz. cap. 11. has Relation only to the Statute 76 a 15 
Jae and Alis. cap. 10.to reſtrain Leaſes in Reverſion where above three Years o a . — 
,'. Firſt Leaſe is then to come, but leaves the Statute of 14 Elis. af ad . — 


bee at large as to Houſes in Cities, without making void ſuch Lese, 


* 


— 4 
* = 
5 . 


| LEASES anv TERMS 50x YEARS: 


4 "ite of 14 Eliz. cap. 11:15 a new Law, and ſets Iooſę the 13 Elia. cap. 
ff 1 where an Action of Een was brought againſt the Ran 
0 o Lincoln and one of the Prebendaries, upon a Covthant made by the 
h, Dean and Chapter, by their ſpecial Names jointly and ſeverally, $0 mak 
15 1 Leaſe of a Houſe in London, though it was argued tb be void upon the 
is Statute 18 Blia. cap. 11. that Statute extending only to 1 8 Elix. cap. 104. 
. and not to the 14 KEliz. cap. 11. which, as to Houſes in Cities, repeale 

or 13 Eliz, cap. 10. and makes all Leaſes thEreof good, ſo they do not excet 

ſes ſorty Years, Sc. and are not made in Reverſion, which was not prohibit 


of by 3 Elia. cap. 10. Alſo the Statute 14 Elis. cap, 11, forbids Alienations 
ral of ſuch Houſes, except there be full Recompence given to the Church 
ing x the fame Time, ſo as with ſuch Recompence they may alien ſuch 
Houſes in Fee, which was not permitted by 13 Elizi capi 10. and 

e ? 


5 13 Elia. caps 10. as to Houſes in Market Towns, was to make tho 

ha Places more populous. . | 0 
ous But to avoid the Force of thoſe Statutes of 13 Elixi capi 16: ahd 18 Elia. Moor 585 
im, 6% 11. and the Clauſe making void Bonds and Covenants againſt them Dean ar 


a Wirdf.r, in the 35th Year of Alia. made an Agreement among them- ger. dir Git 
inc ſelves by Lots to have an Aſſurance of a Leaſe to each of them) of cer- ver; Feria, 


un Part of the Poſſeſſions of their Church, which after the Lots caſt; 
whereby every one knew his own Leaſe, they executed the Aſſurance in 
this Manner: The Ccrporation enters into an Obligation of 500/7. to every 
Canon that was to have a Leaſe, and the Payment limited to be within a 
don Time before the Expitation of the oid Leaſe in Being, and the 
Canon the ſame Day entered into an Obligation to pay the College 5104. 
the ſame Time, if they did make a Leaſe according to a Schedule an- 
rexed, which Schedule was verbatim the Demiſe agreed to be made; and 
tuns farther proved, that the Intent and Agreement betwixt them was, 
that one 500 /. ſhould be ſtopped for the other 5601: and that the Corpo- 
ion ſhould have only the 10/. for the Leaſe; which Matter being diſ- 


jothe! toled in Chancery, the Lord Keeper Egerton made a Decree, that the Ob- 
eon of $607. made by the Dean and Canons to each Canon was void 
= df 18 Elia. cap. 11. and in the ſame Caſe a Precedent was ſhewn betweefi 
faſt h and the Dean and Canons of Wells, decreed 44 Elis, in Chancery, 
br duch was thus: Fry gave to the Dean and Canons of Wells 1006). and 
Yea bok an Obligation of 26007. with Condition to repay ths 10007: and for 
55 N brought an Action of Debt againſt the Dean and Prebends, 
efal ud obtained a Judgment, and made a Defeaſance thereof; that if they 
Ecel de a Leaſe to him of Land then in Leaſe to Sir Amias Pawlett fot 
amen tren Years to come, then the Judgment ſhould be void; and the Truth 


if the Caſe was, that the 1000/. was paid, and 666/; thereof employed 
a Payment of Tenths due by the Church; yet by the Opinion of Pzp- 


W void by 18 Eiz. cap. 11. which makes void Bonds and Covenants for 
Wing Leates againſt that Statute or 13 Elis cap. 10: but by way of Ar» 
ment they awarded to Fry the 600/: that was paid and etnployed in. 
he Affairs of the Church, and after the 43 Ez; cag. 9. ect. 8: was made 
®*Xend to ſudgments in ſuch Caſes | | 1 


che e es and the Colleges of Winchefter and Eaton, Is 18 Flic. cap: 6. 

aking Auch adds one Thin e as Fr eg That no Maſter, Drovolt 
 Prefident, Warden, Dean, Governor, Rector, or chief Ruler of apy Col- 

le of e Cathedral Church, Hall or Houſe of Learning n any of the 

rs oft ; ie of Cambrige and Oxford, nor any Provoſt, Warden, or 

11. , ver Head Officer of 1 Colleges of WWinchefter or Halen, nor the oy | 

eaſes, nition of any of the ſame, by. what Title, Stile or Name ſocver they 


I 


27 Bonds or Covenants * concerning them; for as to. ſuch Houſes the Page 332 


Uo i was adjudged accordingly; and it is (a) ſaid, the Reaſon of repealing (% i Ven 


N 
1 Contrivence was ſet on Foot to this effect; the Dean and Chapter vf Sue 


an, Anderſon and Periam, it Was decreed in Charicery, that the Judgment 


Another tatute concerning Leaſes made by Coll ges in the two Uni⸗ 
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TD, 00 now be, ſhall or may be called, after the End of this preſen Seffior, of 


33 ks 5 
Page 333 « except that the one Third Part at leaft of the old Rent be reſerved in | 


the Rents that are to be paid to the Uſe of the Hot ſe or Houſes there, 


Hr 


— 


LEASES axy TERMS e YEARS, 


* Parliament ſhall make any Leaſe for Life, Lives or Years, of any Farm, 
or any their Lands, Tenements, or other Hereditaments, to the which 
Hany Tythes, Arable Land, Meadow, or Paſture deth or ſhall appertain, 


Corn for the ſaid Colleges, Cathedral Churches, Halls and Houſes that 
* is to ſay, in good Wheat after the Kate of 6s, and 8s. the Quarter 
or under, and good Malt at 5s. the Quarter, or under, to be delivered 
„ yearly upon a Day prefixed at the ſaid Colleges, Cathedial Church, 
* Halls or Houſes; and for Default thereof to pay to the ſaid Colleges 
„Cathedral Church, 'Balls or Houſes in ready Money, at the Electien 
of the ſaid Leſſees, their Executors, Adminiſtrators, and Aſſ ens, after 
the Rate of the beſt Wheat and Malt in the Market of C:mbrize, for 


“(and ſo for Oxford and Wincheſter, in t tidem Verdis) and in the Market 
* of Mindſer for the Rents that are to be paid to the Uſe of the Houſe or 
** Houſes at Eaton, is or ſhall be due, without Fraud or Deceit; and that 
* all Leaſes otherwiſe hereaſter to be made, and all collateral Bends or! 
* Afſvrances to the contrary by any of the ſaid Corporations ſhall he veid 
in Law to all Intents and Purpoles; the ſame Wheat, Malt, or Money 
« coming of the ſame, to be expended to the Uſe of the Relief cf the 
Commons and Diet of the ſaid Colleges, Cathedral Church, Halls and 
« Houtes only, and by no Fraud or Colour let or ſold away from the Prefit 


« of the ſaid Colleges, Cathedral Church, Halls and Houſes, and the [ 
„Fellows and Scholars in the fame, and the Uſe aſoreſaid; upon pain of T 
« Deprivation of the Governor and chief Rulers of the ſaid Colleges « 1 
« Cathedral Church, Halls and Hoyſes, and all cther thereunto conſent- 7 
ing: But this Act or any Thing therein contained, ſhall not extend o P 
« be in any wiſe prejudicial to any Leaſe to be made of a Barn called = 
% Munchen Barn, with a certain Portion of Tithes rifing, growing, and 12 
« being in the Pariſh of Sauthuarꝶ in the County of Su x, being Parcel ther 
of the Poſſeſſions of Maualin College in Oxfird, fo that the Term ce Leif 
„ miſed in and by the ſaid Leaſe exceed not the Number of ten Yean ie 
from and after the Feaſt of St. Michael the Archangel next coming ud ( 
„ neither fhall this Act extend to any Leaſe to be made by the Prefiden Ine 
* and Scholars of the College of St. John Baptiſt in Oxford, to any Hei Ordin 
„ Male of Sir Themas J/hite, Founder of the ſaid College, which Leaf 101 
*© ſhall be made according to the Meaning of the Foundation and Statute Gant 


« of the ſaid College, of the Manor of Fiſeld, and no other Hereditaments. ton. 
In the Conſtruction of this Statute it hath been holden, that it is a Pp! 
vate Act, becaufe it concerns only thoſe particular Places; and thereto | 
muſt be pleaded or given in Evidence, or found by a Jury, otherwiſeth bro / 
Court is not bound to take notice of it, | 
Alfo it is ſaid; that in a Declaration upon a Leaſe made by any of the 
Colleges it ought to be ſhewed, that the Corn was reſerved 2ccording t 


the Statute, otherwiſe this may be good Cauſe to move in Arreſt of Judg Tes 
ment; but of this it may be doubted; for in the Caſe itſelf, cited in 1 as li 
fr that Purpoſe, it appears that that Exception was diſallowed; for thous bu. 
ir does not appear in the Declaration that Corn was reſerved, yet ut Wh © f 
in 


be that it was reſerved in the Leaſe; and if not, yet the other Party * | 
to thewit; and therefore the Exception to the Declaration for not the 
ing it was diſallowed. _ | 3 W 

By the Statute 22 Car. 2. cap. 11. it is enacted,“ That for ever on ! 
« the Mayor, Commonalty, and Citizens of London may and od 
„ Market, to be kept three or four Days in the Week, as * wn *n the 
„ ſhall ſeem convenient, upon the Ground now ſet'out by the Allen J | 


the Dean and Chapter of the Cathedral Church of St. Paul, arg | yh 
a Markt Place within Newegar:, and that the ſaid Dean and Chapter ye ©, 


\ 


| LEASES | AND TERMS rox YE ARS. 


« make and give one or more Leaſe or Leaſes of che ſaid Ground to the 
« ſaid Mayor, Commonalty, and Citizens, and alfo of the Wall of the 
„dul Church-yard, abutting ſeverally upon Pater-nofter-Row and the 


four Pounds for the Ground of the ſaid Market-place, and 'iwo-pence 
« for every ſuperficial Foot of the Ground or Soil of the ſaid Wall, as it 

„is now; et out. by the Surveyors of the City and of the ſaid Dean and 
Chapter, and fo from forty Years to forty Years for ever, at the like 
„peally Rent, and one Years Rent, after the Rates aforeſaid, to be paid 

bs way of Fine for each of the ſaid Grounds reſpeQively, UPON the 
„making every new Leaſe thereof; which ſaid Leaſe and Leaſes ſhall 

de 900d and effectual in the Law, as againſt the Dean and Chapter, and 

« their Succeſſors, and all Perſons claiming by, from or under them, 

« and that no Fo::ſe, Shed, or other Building, ſhall ftand, or hereafter _ 

* he erected and fixed upon the ſaid Market-Place, other than the Market- 
« Houſe already built with the Conſent of the ſaid Dean and Chapter; 
„any Thing in this or any other Act to the contrary notwithſtanding: 

« And -hezeas the ſaid Parſons or Vicars, or ſome of them, (within tlie 

lid Ci of Landis) are intereſted in ſeveral Glebe Lands or Grounds, . 
che which they cannot rebuild themſelves, nor let ſuch Leaſe or Leafs” ©. 
« 3 may be an Encouragement to others to rebuild the ſame; Be it 

s enadted, that the ſaid Parſons, and Vicars, and every of them reſpec- 
« rely, be impov ered, and are hereby jmpowered to let ſuch Len or 
Leaſes of their ſaid Glebe-Lands or Grounds, with the Conſent and 
„Approbation of the Patron or Patrons, and Ordinary, for any Term 

* net exceeding forty Vers, and at ſuch yearly Rents, without Fine, as 

* an be obtained for the ſame.” | : 

ting tatute, it may be neceſſary to take Notice, That at Common Law Sore 4 
{aParſen had made a Leaſe for Years of his Glebe-Land, to begin Rol- Rep, 
ter his Death, or granted a Rent. Charge in that Manner, and ſuch 83. 
leaſe or Grant were confirmed by the Patron and Ordinary, this would 

we bound the Succe ſſor of the Parſon; becauſe here was the Conſent 

ud Concurrenceof all Perſons intereſted, and the Leaſe or Charge bound 

aneciately from the perfecting of the Teed by the Parſon, Patron, and / 
(nary, though it was not to take effect in Poſſeſſion till after the Par- 

in Death; but now no Confirmation whatever will make ſuch Leaſe or 

nt good againſt the Succeſſor, by reaſon of the Statutes made to avoid 

wel, 


© 0:4 Change, for the Term of forty Years, reſerving the yearly Rent of "Page 334 


@ : 2 7 r 
1 v 5; lr — * 222 pu" 2 2 = 2 
— l 2 ms . 5 p : — K , Y 
2 [Oe © 7 — — e pretty * q TSS . > 
1 4 4 « 4 „ undo, e rr 2 1 4 0 3 = 
« .. 4 ** — 2 22 — — — a > 2 2 2 4 22 — 
2 ** 2 ks 2 — — 2 Em - - 4 — * _— E No * 7 - 6 I wy + AM Tt Wee -- 
AE i EL. CREWS $ E 2 9 4 Hh A 2 NS 
— nt. x Nen du r * 4 + h NES f ., 5 
nl 9 3 7 5 * 4 3 * * <X 


. 


beßhre ve mention any Caſes, or make any Obſervations. on the fore- Dyer 69. a. 
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la Perſon obtain a Grant to build Houſes on Church or College Lands, Het!, 8. | 6 ; 
| tix is confirmed, (in caſe where Confirmation is neceſſary,) yet this Grant Mayor: ape. BY: 
iſe th 89 Alienation againſt the Statutes, but is only a Covenant or Licence, CE Wine N 
wwhing elſe; for the So; i n IP ee * 
nothing elſe; for the Soil remains in the Grantor, and by Conſequence ©; 1 
f the 9 Houſes built thereon are in him. | E = Gaſs, l ** 
ww \ WPariſh be upon the Deſign of incloſing Lands, and a Parſon hath Comb. Is SEA 
Ju *1n Kind, and Common for Beaſts thereout, the Chancery may de- . 334- Tus 


2 
T0 pe Al 
CH 2 


3 2 
e 
N . 1 bo 


n 1 p ® lim to take a Quantity of Ground elſewhere, in lieu thereof, 
thous | where one had a Leaſe of Tithes in Kind, it was ordered in Chan- Cm, In 
tit wa AR a Commiſſion ſhould go forth to ſet out other Meadow and cumb. 334; a 
y oug! "nd in lieu thereof; the Reaſon of which Caſes ſeems to be, either 
pt the b Prejudice the Public might 1i:ffer, it ſuch recompence in no 
* would be allowed, or ſor that the Succeſſor of the Parſon have no 

os ö I bend. being recompenced in other Lands; ſed guære why an 

* ba, clament in ſuch Caſes ought not to be procured; for it ſhould 
1 1 = Chancery, as well as the other Courts, are bound by all Acts 
Sl * e vhich are poſitive Laws, and have no Liberty of breaking 
er l "* upon any Pretence of Convenience or Neceſſity, more than 


41 66 * 


4 Preys: 
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By 


l 


8 j 
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__- LEASES axv TERMS rok YEARS. 
Hob. 26g- By the Statute of 14 Elie. cap. 11. as appears before, all thoſe who were | 
Ney 5 feſtrained by 13 Elis. cap. 10. have liberty given them to alien kN 
| Cities abſolutely, ſo as at the Time of fuch Alienation there be a Recon. 
pegnee in Lands vivento them, and theirSucceffors, of as great Value as the 
Page 335 Houſes aliened are; but this Liberty of aliening, upon ſuch Recompence 
„„ 'F be given, extends oply to Houſes; for as to Lands they have no ſuch 
Power, nor can they exchange them, to bind their Succeſſors, upon any 
Recom 7 whatſpever; and uære whether ſuch Houſe may be exchang. 
* for Lands of greater Value, without Licence, againſt the Statutes cf 
or tman,. 1 | ut | CA Es 
Sid. 162. Tt is agreed, that Corporations of Mayor and Commonalty, Bailiffs and 
. Burgeſſes, and fuch other Lay Corporations, axe out of all eee 
_ tiofed Statutes, and may make Leaſes, and other Eftates, as they might 
| ever have done. N | | 
Deg, 133. It hath beenadjudged, that a Spiritual Perſon not Beneficed is not within 
iich Cat. the 21 H. 8, cop. 13. which prohibits Spiritual Perſons from taking Leaſes 
550 Scecrax'; to Farm, Sc. for Life, Lars, or at Will, in their own Name, or in the 
2 Name of any other Perſon or Perſons to his Uſe, &c. 
e . .g A Leaſe being made to a Spiritual Perſon = 109 2 5 H. 8. cap. 13, anda 
Dyer , . edt th. (+ aug. | 70 : | 
58. a. , Bond or Oblipatzon taken for Perfarmance of Covenants, the Obligec 
eon. zog. brought an Action of Debt upon this Bond, and had Judgment; which 
J Keb. 486. proves that the Leaſe was not abſolutely void between the Leffor and Leſ- 
ſee as the Words of the Statute are; and though in Dyer, where this Caſe 
is reported, this is not mentioned to be any Cauſe of the Judgment, ye! 
Arlam in 1 Leon. held it o be the greateſt Cauſe of the Judgment; and 
ſo it appears to have, been adjudged in another Place; for the Statute 
inflicts a Penalty of 101. far every Month that the Clerk ſhall occupy 
fuch Farm, and therefore it cannot be void; but the Leaſes made void 
by that Statute ate only thoſe which Spiritual Perſons before that Act. o 
after, had, and before Michaelmas then next following were not bargaived 
' fold, or granted away. | * 5 | 
Bro. Ti In an Action upon 21 H. 8. cap. 13. againſt a Parſon for taking 0 
Action fur i: Farms, it is a good Plea to fay, Non habuit ſeu tenuit ad firmam contri 
Geaſs * "Portman Statuti; and the Defendant may give in Evidence, that the Fam 
1 was for the Maintenance of his Houſe, &c. according to the Proviſo in t! 
I wouldnot Statuts for that Purpoſe 7. 1 
the general! = 5 
Hue M. debt, be as good, if not more eligible ? 


Ke de, Alſo the Writ grounded on this Statute ought to be Qi tan for! 
li St & King and Party; and therefore a Writ, which denianded the Whole, » 


8 Wel not to be good; but that the Statute need not be mentioned in tl S 
J b 


By an 

" Working Houſes fer the Poor, it is (amongſt other Things) provided, I 
All Leaftes; G Cu ede or] Eat be made 575 e 
ſo to be founged exceeding the Number of Thenty-one Years, and that 
.  Poffeſfion, and whereupon the accuſtomable yearly Rent, or more, byt 
greater Part of twenty Years noxt before the taking of ſuch L 
5 not be reſerved, and/ yearly payable, ſhall be void. N 
4 Leon. 51. As to the Perfons who may by aid to be ſeiſed in Right of t 
Acton and Churches, ſo as to be jmpowered by the Statute of 32 A, 8. . 28. 
Leaſes for three Live 155 twenty-one Years, to ind their Succe 


| gSEliz e. 5; other AR, intituled, An Af for 3 of: Hoſpitals, or ng, 
„ Þ TIT a * ö 


Pritcher. boo 
Cro- Elis. CCC e e 446: „ * 7 1 F his P 
Fil, it appears to have been adjudged, though he be ſeiſed in Right of his!“ 
Naur. Nene and not in Ri dab his Church, he may yet within the cry 
and Munn, that Ack make Leafes for three Lives, or twenty-one Years, to fir | 
Y _ Sucteffor, obſerving the ſeveral hay inn required by the 2 1 
Co Lit. 4.5 the Words of the Act being general, all Perſons having an my wo 
Bull; gc, Titange in Right of their Church, with a ſpecial Exception of Parſons 
ICs V 23 bm "4 8 . . 


Le [iy 9 


& 1 


| | , | 
LEASES axd TERMS xox YEARS. 
Vicars only, ſhew the Intent of the, Act to include and take in? 1 but Palm. 10g. 
thoſe ſo excepted; and Pipham ſaid, that in Dr, Dal.'s Caſe, for an Houſe Comp: In- 
near St. Pauls it was ſo adjudged, and ſo had been twice adjudged in“ 535 
his Experience; and Fenner ſad, it was ſo adjudged in the Caſe of a 
Treafurer of a Church, and Prebendaries are Ecclefiaſtical Perſons, for 
they are admitted and inſtituted, and have Locum in Choro, & Focem in 
„ | 5 In | | 
750 likewiſe it hath been adjudged, that à Chancellor of a Cathedral Page 336 
Church may make Leaſes for Twenty-one Years, or three Lives, within Ley. 113. 
this Statute, to bind his Succeſſor; ſo of a Treaſurer, Archdeacon, and 3 
precentor; for they are Prebendaries, and more, for they are generally „ | 
choſen out of the a e ee and have thoſe Dignities ſuperadded or Palm. 10g. 
annexed; and though Chancellors and Treaſurers are in ſome ſort Miniſte- Bſclen ver, 
Tial, yet are they not iter mincris Ordines, as the Ofiiarii ang Pergers are, Penn. 
who are only Servants to carry Candles and Wax, keep the Doors, Ge. 
but cke others are ſeiſed in Fee in Right of their Church, Sc. and have 
mcreover theſe Dignities ſuperadded; but a Caſe was cited to have been 
2divdged in the Exchequer, that Leaſes made by the Chanters of St, 
Pauls muſt be confirmed; for it was ſaid, they are not properly Chanters, 
but Singing Men only, and minoris Ordinis; but the Chanters, properly ſo 
called, Precentors, Sc. are majoris Ordinis; as the Biſhop of Sarum, in 
Right of his Biſhoprick, is Præcentor Anghg ; which ſhews it to be Ho- 
norary, and a Spiritual Dienity. ens 5 | : 

If a Parſon, Prebend, Mayor, Dean, Abbot, &c, or any other ſole gro. Tit. 
Corporation make a Leaſe for Years, either upon theſe Statutes, or at Age 64, fge 
Common Law, though the Leſſor be under the Ago of Twenty-one Years, 
et he ſhall not avoid ſuch Leaſe for that Caule; for ſince they are ad- 
mitted to exerciſe ſuch Offices or Functions, though within Age, they are 
likewiſe by Law ſuppoſed capable of doing all Things belonging thereto, - 
as other Perſons of Fall Age may do; and therefore ſuch Acts as are done 
by them in their Politick Capacity, which is ſubjeR to no Age or Infirmity, 
zs the Body natural is, are valid and effectual, notwithffanding their Mino- 
rity, which in ſuch Caſe is not material, | | 


Of the Rules ta be obſerved, and Qualification Teguiſite to the Per- 
fection of Leaſes hy Eccleſiaſtical Perſons ; And therein, | 


Rule 1. Where an Indenture or Deed is neceſſary. 
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The firſt Thing to be obſerved upon the ſeveral Statutes before - men- it. [ 
twned concerning eaten is, 79 as well 7 the Statutes of the 1 Elis. "ap F008 
44. 19. & 13 Elis, cap, 10, as upon 32 H. 8. cap. 28. the Leaſes to be 3 Keb. 37% 
made by Virtue thereof muſt be hy Indenture ; for though the Statuts 
Elie. cap. 19. & 13 Elis. cap. 10. do not require it, yet in FI and all 
aher Qualities and Properties required by the 32 H. 8. cap, 28. (except 
concurrent Leaſes Cie bare. muſt tollow the Pattern thereof; and (a) if @)s Co. 25. 
the Deed be indented, whether it beg n This Jndenture or not, is not mate- Wies Caſe. 
; for notwithſtanding that, it is an Indenture ; on the contrary, if it Co. Lit. 145. 
be not idented, the calling it an Indentuye will not make it N Gro. liz. 


| 4, 1 1 3 i 47% 

fink 672. 2 Rol. Abr. 22.—j If only the Form of W the Parehment or Paper 0 wanting 
ns not material, it might even be done in Court, and refore no Exception is noi taken on 
«hz trifling Omiſſion. EY | 


. 
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But the moſt obſervable Thing under this Head is, how far a Parol Comp. L- 
de or Agreement by the Parſon with his Pariſhioner or a Stranger for 2 
is Tithes ſhall be good, and how far and in what Caſes not; 1 A 
| | „ „„ 
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which there are various Cates and Opinions in the, Books, many of which 
br have no Foundation from the Statute, but ſtand entirely on their oun 
OL, SOR. TENETS 4 5 | 
Godb. 374. And herein all the Books agree, that if a Parſon leaſe or grant over 
38 1 his Tithes to a Stranger for Life or Years, or even ſor a Year, that ſuch 
188, 240. Leaſe or Grant muſt be in Writing; and if it be not, it will be abſo- 
Perk. f. 62. lutely void; the Reaſon whereof is, becauſe Tithes are Things which 
Oro. Jac: lie merely in Grant, and whereof no manual Occupation can be; till they 
8 are actually collected, they are not Things ſubſtantive, whereof the Pro- 
beg por * perty.can be changed by the Notoriety of Livery and Seiſin, or any actual 
Leon. 23. taking of Poſſeſſion; but their whole Eſſence before they: re ſevered and di 
2 Brownl. vided conſiſts only in Notion and Idea; therefore without Deed the Grantee 
11, 17 or Leſſee can make no Manner o: Title to them; for without that, there is 
2 Keb. 17. nothing can be done to in eſt him with the Property thereof, but the Eſſence 
and Subſtance of his Title is to be derived from the Deed, granting or leaf- 
ing them to him; and for this Reaſon it is that he muſt not only hare a 
Deed thereof, but muſt alſo in pleading ſhew it with a Pr rt hic in Curia; 
for otherwiſe the Court, which is to judge ſecundum allegute & probata, can 


| (al. on. 22, no more adjudge his Title good, than it he had no Need at all; but yet () 


Hlitiy ver, if ſuch Grant or Leaſe be made of Tithes without Deed, and the Grantee 
Suden. or Leſſee ſues for them in the Spiritual Court, the Detendant muſt pled 
that all the Title the Plaintiff has is by Leaſe without Deed; nor can he 

ſuggeſt this Matter to ground a Prohibition on; but he ought either to ſet 

out his Tithes' without regarding who hath the Title to them, w hich vill 

diſcharge him, or he ought to preſcribe in modo Decimand?, and ſurmiſe 

that the Tithes belong to J. S. with whom he hath compounded to pay 

ſuch a Sum for all Tithes. ö „ tal 

2 Rol. Abr. But if a Parſon leaſe his Rectory or Parſonage for Years, in this Caſe the 
63 Tithes and Offerings will paſs as incident to the ReRtory, though there be no 
Latch: 177» Deed, becauſe the Rectory is the Principal, and the Leaſe of that being 


1 — 5 5 good, without Deed, the Tithes and Offerings, which are but as Part oſ or 


Tit. Leaſes, acce ſſory to the Rectory, muſt paſs likewiſe, though they are not named; 


15, 29 and ſome hold, that by ſuch Parol Leaſe of the Rectory the Titles will 
tit. Grant, paſs, though there be no Houſe, but only the Church and Church-yard. 
fad Ia Portion of Tithes hath been long uſed with a' Chapel, by Grant 
2e. or Leaſe of the Chapel, with all the Tithes thereunto belonging, this is a 
Bran rds ſufficient Deſcription to paſs the Tithes, though generally a Portion ct 
Caſe  Tithes ought to be ſo named; but it does not appear whether in this Caſe | 
puma a 25 the Grant or Leaſe of the Chapel were by Deed or not. | | 
„„ concerning Leaſes of Tithes to the Pariſhioner himſelf, u ho ought to 

pay them, there are Variety of Opinions in the Books, how far ſuch Leaſes 

or Agreements ſhall be good without Writing, if they are made for the 

Life of the Parſon; or for Years, or for one Year only, and how far, and 

in what Caſes, the Affienee of the Pariſhioner ſhall take advantage of, or 


be bound by ſuch Leaſes or Agreements. 


_ Cr10-Jac.137- Firſt then, mcſt of the Books agree, that if the Parſon, in Cofideraticn 


Ge. Elis. of ſuch a Sum then paid, or ſo much annually to be paid, by the Pariſh- 


n+ joner; do contract or agree by Parol with him, that he ſhall retain his 


Nov. 121. 


Velv. 94. Tithes, or ſhall be diſcharged of the Payment of his. Tithes during the 


2 Leon. 29. Life of the Parſon, or for 10 many Years as he ſhall be incumbent, 1 
1 57- ſhall be void; and the Reaſon given is, becauſe as a Leaſe this cannot 
e good without Writing, and as a Compoſition or Agreement it cannot 
2 Brovn!. good, becauſe, it is uncertain at the making of it. 
Lev. 24. 3 Burr. 1873. 

But yet ſome Books hold ſuch Parol Agreement for the Liſe or _ 
2 Rol. Abr. hency of the Parſon to be good, and that if he demands Tithes ag 


| ; i ab. 323. in the fpiritual Court, a Prohibition ſhall be awarded to ſtay his Suit f. * 


Pal n. 377. I | 
M.tle; 31. 107, 122— dee the nent Caſe: and ſee infra 339, 9, Ce. 


It is held in ſeveral Books, that though ſuch Parol Agreement with the Yelv, 94. 
Pariſhioner for the Life or Incubency of the Parſon be not good, yet if it Noy 121. 


er Writing; becauſe it is in Nature of a Compoſition or Agreement 2 Rol. Abr. 
with the Pariſhioner himſelf, who ought to pay them; and that therefore 63: 
if he ſues in the Spiritual Court for Tithes, againſt ſuch Agreement, that Codb. 358. 
a Prohibition ſhall be awarded to ſtay his Proceeding. _ 5 

80 it is likewiſe held, in purſuance of that Opinion, that if the Pariſh- Page 
joner, after ſuch Agreement to retain his Tithes for Years, makes a Leaſe Hetley 
of thoſe Lands to another, that the Leſſee alſo ſhall be diſcharged of the 
payment of Tithes, becauſe the Diſcharge runs along with the Land; but 
e others held the contrary; and that if the Aſſignee be ſued in the Spiritual ye1 94. 
Court he ſhall have no Prohibition, becauſe by ſuch Parol contract no In- Hauer and 
tereſt was transferred to the Pariſhioner, but it was only a Perſonal Pef4 


o e 


. Agreement between the Parties themſelves, and cannot extend to Strangers. 
4 But all that hold ſuch Parol Agreement for Years to be good, hold like- 2 Rol. Abr. 
T viſe, that, if the Agreement were with the Pariſhioner, his Executors and S. Jac 
0 Aſſians, there the Executors or Affigns of the Pariſhioner, or even their ge. * 
0 Liſſee & Will, ſhall take advantage thereof; and if they are ſued in the Godb. 233. 
ee Spiritual Court, ſhall have a Prohibition, and compel the Parſon to take his Palm. 377. 
4d Remedy upon the Contract; and that if the Executors of the Pariſhioner 
he hare made a Leaſe over at Will, they ſhall have their Remedy overagainſt the 
ſet Tenant at Will, who came in under the Benefit of ſuch a Niſcharge, and 
Fil therefore ought to be contributory to the Charge of it; and that granting 
iſe ſuch Prohibition is a Means to compel the Parſon to ſeek his true Remedy. 
pay Andyet we find ſome Caſes where ſuch Agreement was by Deed with the palm. 36. 
fo Pariſhioner and his Aſſigns, that the Pariſhjoner, or Aſſignee, being ſued in 4lariche's 
the the Spiritual Court, would have no Prohibition, betas as they held, the Caſe- 
no Corenant or Agreement paſſed no Intereſt in the Tithes; an therefore, F rn 37% 
ing fr Breach of ſuch Covenant, the Aſſignee had no Remedy, but by Ac- Wella, 
for ton of Covenant on the Deed. oro oor 0 ye Ca 
ed; accordingly alſo feveral Books held, that though ſuch Parol Agreement | 
will for Life or Years, be not ſufficient Foundation for granting a Prohibition, 2 Leon. 29- 
16. ſet ſuch Suit in the Spiritual Court is a Breach of the Contract or Agree- „ TO [+ 
rant vent, for which the Party may have Remedy by Action upon the Caſe, — ver. 
is : won the A um tis, that he ſhould hold diſcharged, © Godb. 383. 
n C „ | „ Palm. 377. 
Caſe | 9 Rol. Abr. 43- Brown verſus 2 
ht to H likewiſe it is held, in ſeveral Books, that though ſuch Parol Agreement Lev. 24. 
aſes b ieum for Life, or Years, be not good by way of paſſing an Intereſt, yet Ram. 14- 
r the tn Adtion of Debt be brought upon the Statute 2 & 3 E. 6. cap. 13. and Kg. 5, 2. 
, and de Agreement be pleaded; and found for the Defendant, that this ſhall be ; * Tot 
{, or : . ent to bar the Plaintiff of the treble Damages given by that Statute ; 1 
N p Vikil debet be ere and ſuch Agreement be given in Evidence, it 
aticn $ luficient to excuſe the Defendant from the Penalty of treble Damages. 
riſh- ut the beſt Opinion ſeems to be, that ſuch Parol Agreement with the 2Brownl-17. 
n his nſhuoner himſelf for more than one Year is void; and even to make good n 
the * toupht not to be entered into till after the Corn is ſown, becauſe when bog „ 
this we the Corn is ſown, then it is ſuppoſed to be in eſſe, and rowing all that 188. 249.  \ 
t be "ok and then ſuch Agreement is in the Nature of a Sale of a Thing or 2 Leon 29. 
ot be "he atwually in eſſe, which, like ſales of other Goods and Chattels, = Hang aki 
lake Go "a 15 = ” " may e =_ oy _ it is in Nature of a Lev. Ph 
tne Farion's Right or Intereſtin the Tithes, which before Raym. 14. 
1 eſe, conſiſts only in Notion; and therefore, to bind the Parſon, Keb. 5. _ 
ae * Toy 9 * be a Deed or Writing; and if there be not, he may ſue 2 333. 
:oft it bl fu der, Spiritual Court, and ſhall not be tied up by a Prohibition; Latch 176. 
4. 6 ol Grant or Agreement, for more Years than one, is not oy 
| | void 


be for ſo many Years certain, that this is good, though it be not by Deed ? Leon. 25% 


2 Brounl.11. 


Cro. Jac. t 
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* Comp. In- But a Diverfity ſeems to be taken in ſome Books, between the Parſon or 


92 8 LEASES axy TERMS ren YEARS, 
Xoy 8g. void for all the Years after the firſt, but in the Whole; for the Cantrag 
Co np- In- being intire, muſt be void in all, or good in all, and ſhall not be « 
Eumb. 340 · void by Parcels. | 1 1 
DTunb. 338. Vicar, and the Impropriator; the Parſon or Vicar, they ſay, may leaſe his 

Page 339 *Tithss for one Year without Deed, but the I mpropriator cannot, but it will 
25 176. be abſolutely void; and it is {aid ta be ſo ruled in Bennes and Fuels Caſe, and 
Noy aig in the Cafe of Bellamy and R2lthorp, it appearing that the Leafe ſor one Year 
; by the Improptiator, which was held void, being to a Stranger of the Tithes 
of the whole Pariſh, by the Oppoſition that follows in ſaying otherwiſe Its, 

if it be a Leaſe of the Tithes for a Year, by the Paxſon himfelf, it muſt alſo 

be meant of a Leaſe to a Stranger, ani not ts the Pariſhjoner himſelf, who 


ought to pay them; and then it follows, that a Parſon, or Vicar, may leaſe | 
the Tithes of their whole Pariſh for one Year to a Stranger, without 
| Deed, which it ſeems, they may do, . the Books above· wen. J 
tioned, as is proved by conſtant Practice; for perhaps it would be difficult 
and troubleſome for the Parſon himſelf to collect all the Tithesin Specie, and ( 

it may be ſeveral of the Pariſhioners will not take Leaſes, ar agree or com- 
pound for their own Tithes; and therefore, if the Parſon can find one wha A 

will take all that Trouble off his Hands, and leave him more at liberty to 

- ajtend his Cure, it ſeems reaſonable he ſhould be at liberty to ſet his Tithe 

5 they call it) to ſuch Perſon for that Lear; and it would be too trouble- 
Tome and unreaſonable to expect, that upon every ſuch yearly ſetting of his 1 
Tithes, ha ſhould be forced to be at the expence ofa new and formal Leafs t 
in Writing, eſpecially fince ſuch Setting or Leafing is generally made about I 
Bafter, when the Corn is actually growing, and in a good Forwardneſs; and, b 

therefore ſuch Setting or Leafingis rather a Sale of Chattel in eſſe, than a leal- 

ing or making over of a Thing only in Potentiality or Idea, and then ſuch 

Sale may be good without Deed, as it would he of any other Gaods or Chat- 

tels; and why the Impropriator himfelf, in the like Caſe, ſhould not have 
the fame Power, ſeems hard to be accounted for; though, perhaps, in the . 
Caſe where this Difference is taken, the Vendee, or Leflee, ſtrictly ſpeaking _ 
could not juftify in Trover againſt the Owner, as by virtue of the 157 qui 

_ _ Leaſe without Deed. But Q»@re, if he had pleaded it as a Sale for a va 
luable Confideration, if that would not have altered the Caſe, and mad 
| | ood his Juſtification in taking them after they were ſevered, — _ nd 
" Latch xrs ' AParſon by Parol, leaſed his Tithe Hay to the Vicar, and the. Vicar pai b 
Vicar Ae the Rent for the firſt Year, but finding that the Rent was more than th Ih 
E. e mn Tithe was worth, refuſed to hold the Bargain any longer; and being fu wp 
Fer by tho in the Court of Requeſis (which, was a Court of Equity) and then 1 
Name of pleading there any Notice of his Refuſal, and Sente ice and Decree 10 E 
Barris and given for the Parſon, the Vicar prayed a Prohibition; and it was ben d Ti 
Dal. the Court that if the Vicar had received the 1 he was ſuab e mY for 
Court of Requeſts for the Rent; and that if he had given Notice of yy ; lhe 
+ It is Time fuſal of the Harkain, he had been diſcharged of the Rent from 5 i = 
nough to of the Notice F given, becauſe he had no Remedy for the Tithes, Gale ar | 
| 83 it was a void Contract in Law; and by Dodderidge and Fortes the frox 
4 Compoſiti- the fame, though he hath not given Notice. | Sar 
r tg gut oh an 
Taping the Cora oz picking the Hops, hut npt after. Fer Price, B. Bunk, 15. Sed que Tu 
Cornp. In- By all the Caſes before-mentioned, it appears how unſettlec a Point}! be ( 
cud. 339, is; and it is faid now to be the conſtant Practice of the Courts at Wit Da 
Ae ga ler not to grant 8 the Suggeſtions 2 oo. -— age Ce 
REES but to leave it to lee "ourt to determine; and 0 24 fill, . pet! 
by way of Himſelf there aggrieved, he may appeal; and this ſeems to hold iH tin 

etainer, by 


Parol, is good only for one Year ; and that a Leaſe of Tithes by Parol, even for ene Ve" 
Etddington ver. Bridgeman, 1715. in &. Bud „ „ | 


the Reft. Reynel v. Rogers. T. 1717. in Sc. Bunb. 18. 


1 


LEASES Ap TERMS ron YEARS. 


ſoch Parol Leaſes under the Term of three Years; for if they be above 


three Years, then by the Statute of Frauds and Perjuries, they are made to 
have the Force only of Leaſes at Will; and if under three Years, yet'by 
mat Statute there muſt be yearly reſerved two Thirds, at leaſt, of the full 
improved Value of the Thing demiſect. | „ 
A Compoſition cannot be determined as to Part, and continued as to 


* Rule 2, When ſuth Leaſes are to begin. Page 340 
And herein the Statute of 32 H. cap. 28. is different from the Statutes Co, Lit. 45- 


of 1 Elie. cap. 19, & 13 Eliz, cap. 10. for the 32 H. 8. cap. 28, requires 2+ 
ſuch Leaſes to begin from the Day of the making; but by the Exceptions 2855 ; 


in 1 & 14 Elis, they are to begin from the making there; and the Diver- ©, 


ſey between theſe Expreſſions will a more fully by the following 3 Keb. 379- 
Cafe, which we will reduce under the fallowing Heads: LOT ELSY | 2 


| k When ſuch Leaſes as have no Date at all, or a void or Impoſſible — © 


Dua te, axe to begin. 


As to ſuch Leaſes as have no Date at all, or a void or impoſſible Date, O0. Lit. ak. * 


4 the 46th Day of February, or the 4oth of March, theſs muſt begin from b. 

the Delivery, for there is no other certain Indicium of the Time of their tak- 2 Co. 5- 
ing Effect; and therefore the Delivery, which is ſolemn and notorious, 8 
zires them from thenceforth a Sanction, and binds the Parties thereto. Ib. 194 


_ Hob. . 
Hy 2 Rol. Abr. 
21. Plow. 492. Rol. Abr. 48. Latch 61. 


2 Such Leaſes as have à good Date, and are delivered on the ſame Day; 
in what Caſes the Day of the Date or Delivery is to be taken incluſive, 
and in what Caſes excluſive. : 1 | 


Where Leaſes have 808 Date, and are delivered on the ſame Day, a- Cc: Lit. . 


\ b 


tendum tor twenty-one Years, without ſaying from what time or when they be ag He 
hall begin; the 1 8 in this Caſe ſhall begin from the Delivery, for the Rol. A. 


| Delivery makes it preſently to be the Deed of the Leſſor, and when nothing 84g. 


appears to the contrary, the Lands contained in ſuch Deed ſhall paſs to 
the Leflee at the ſame Time: ſor otherwiſe it would be the Deed of the 


lor to no manner of Purpoſe; and there can be no Reaſon to affix the 
Tine when the Lands ſhall paſs after one Day more than another, there- 
fore the Delivery, which in this Caſe makes it the Deed of the Leſſor, ſhall 
llewiſe fix the Terminus à quo the Contract or Leaſe ſhall begin. 

So if a Leaſe be made for twenty-one Years Habendum from the makin ro TOs 
a from the Sealing and Delivery, or from henceforth, this ſhall take effect f boy 08 
from the Delivery, whether there be a Date or not, for the Delivery gives 2 Inſt. 654. 
dandtion to the Deed, and before Delivery it is no Deed at all; and, by Moor 879. 
conſequence from henceforth, or from the Making, muſt relate to the d · ac · 
Er of its taking effect as a Deed, and not from any other Time; and in Cr. Car. 
b Caſe the Day of the Deſivery is taken inclufive; ſothat if ſuch a Leaſe 263. 
Deere the zoth Day of June, the Leaſe ſhall determine on the 19th Dyer 286, 
6 of Jan acſuline; and though the Leaſe was delivered at four of the 3977 „ 
beck in the A rnoon, or at any Time after on the ſaid 20th Day of June, , 0 1 5 
= whole Day 155 1 be taken inclufive, to prevent Clamour and Incer- 520. | 
Were by making Fractions and Diviſions in a Day; and yet in (2) Latch (a) Latch 

rd one declared of a Leaſe of 25 March, Habendum abinde for a Year, 4, cg 


—— 1 — — 


3 * 


_ LEASES AND FERMS rox YEARS, 
rendering Rent at Micſiaelmas and the Annunciation; and objected thy 
the laſt Annunciatian was not within the Year; gfe nn allacatur; for 
 abinde Thall be taken a Cafectine, and excluſive of the Day, _ 

page 341 , But it a Leaſe be made to begin à Oi, Confectionzs, or à Die Datus 
5 Co. 1, 94. there the Day of the Delivery, or the Day of the Date, is to be talen 
Co. Lit. 46. excluſi e, becauſe the Prepoſition à is Privative of the whole Day before 


Moor 839. which it is prefixed; and therefore if the L:iT:e in ſ. ch Ciſe ſhould de- 


Cro- Jace clare of an Ejectment the Day of the Delivery or Date, it would be againſt 


Cro. lic, him, becauſe that was before his Litle began. 


766. c g g 
1 Wilf. 176. 2 Wilf. 165. Comp. 189, 714, 723. Powell on Powers 433 to 508. 


Co. Lit. 46. So if a Leaſe be dated and delivered the ſame Day, and the Halend' be 
d 22 Datu, or {rom the Date hereof, it has been held, that the whole Day of 
Lyer 218. the Date is to be taken excluſive; and by conſequence, that from the 
- = „if there be none, then the Date ſhall be taken for the Day of the Deli- 
2 Rol. Abr. Very, and that whole to he excluded. „„ 
820. | | 8 


Woor 41. Pate, and from the Day of the Date, are all one, if there be a Date; but 


ho, Rep. 137. 3 Bulſ. 203. 


155. Eje ment was brought on a Leaſe made 1 Frnuary 3 Fac. Habend' a Du- 
4 "agg ind os [denture predic? and the Ejectment was the ſame Day, and afterVer- 


BuYf. 175. dict for the Plaintiff it was moved in Arreſt, &c. that this Leaſe being made 
Habend a Datu Indenture predict, was as much as from the Day of the 


Conp- Jg. Date, as in 5 Ca. 1, and then the EjeRtment being alledged the ſame Day, 


Powell on is ill; but all the Court reſolved that the Date is the Time of the Deli- 
Powers 499. very, and it differs from the Time or Day of the Date, and therefore the 
2Term-Rep. Ejectment being alledged p2/eq the ſame Day was good enough, and the 


023. Plaintiff had Judgment. 


4 „ 


Moor 1 So where the Archbiſhop of York 6 Novem, 18 Ez. by Indenture made 
_ a Leaſe for Twenty-one Years Habend' a Datu Fndenturæ, no Exception was 
Collier, taken to it, which proves that 2 Datu Indenturæ is the ſame as from the 
mmaking, and that the Day of the Date, or Day of the making, is not te 
be taken exclufive in ſich Caſe, becauſe then the Leafe would not be war- 

ranted by the Exception in 1 Eli. cap, 19. which ſays other than for 

three Lives, or Twenty-one Years from the making, which is inclufive of 

| the Day of the making. | hf 2 

e ni Ejectment by the Succeſſor of a Prebend upon a Leaſe made for Life 
44% ant Hohend' a Datu; and if this ſhould bind the Succeſſor was thrice argved, 
2 Salk. 473. and for the Plaintiff urged, that it ſhould not; that à Datu is all one with 
1. x. C. S. 2 Die Datus, and then livery being made the ſame Day that the Indenture 
d. Ray- hears Date was void, becauſe it cannot expect. 2. That this was a Leaſe in 
mones 84 Reverfion, not being to begin in point of Intereſt till the Day after the 
making or Date, which is not good by 13 Elie. cap. 10. for here the Day 
of the Pate is excluded. But it was anſwered and reſolved, that in Pro- 
riety of Speech Datus, or dated in Eagliſh, is the very AR of the De- 
fiery of the Deed; for Datus in Latin, being taken participly, is given x 
delivered in Eng1:/4; and Datus fubſtantively taken in Latin is the Date 0 


Delivery in Engliſi, which ſigniſies all one; and in Cs Caſe, the fix | 


Months were taken the moſt extenſively to make good the Deed by ow 
ment, but to make a Word of an equivocal Senſe as this is (which my : 
taken either incluſive or excluſive of the Day of the Delivery or Date "ef = a 
to make the Leaſe void is unreaſonable, therefore it ſhall rather be 5 
in ſuch Senſe as may make it good, ur res magis valeat quam pens jul 
therefore it was adjudged good by the three puiſne Judges, the Chie Jr 
tice Treby diſſenting, though he was at firſt of the ſame oh py hg 
| alſo was Poell, but afterwards changed it for the Defengant; whic hs 
the Nicety of theſe Diſtinctions. i I Such 


1 


Cro. Jac. But yet the contrary. to this has been adjudged in one Caſe where an | 


hat 


for 


us, 
Len 
ore 
de- 
inst 


* it was adjudzed, that the Declaration was good, becauſe when he declares 


the Day of the Date ſhall be taken incluſive, the Date and Delivery being 


LEASES Ax TERMS for YEARS, 


z. Such Leaſes as have a good Date, but are not delivered till a Week Page 347 
or Month, Sc. after, when they are to begin, and how the Declara- | 


tion on ſuch Leaſes is to be framed. 


And it is to. be obſerved, that every Deed ſhall be intended to. be deli- 2 Inſt. 674. 
rered on the ſame Day it bears Date, unleſs the contrary be proved; and 5 Jace 
+ is the beſt Courſe (as the Law intend-) to deliver it on the ſame” Day that 4. 
bears Date: theretore where in an Ejectment the Plaintiff declares of a 
Ps : | : n + OP > 
Leafe dated 1 Nowerme Habend' u Confectione, Or a Die Datus, Sigillationis 233. 
G Deliverationts Indenture predict, and lays the Ejectment 2 Novem. Co. Jace 
though it was objeRed that the Declaration was not good, becauſe it did 646. 

D : . £ A : Fe : Dyer 167. 
wot 2ppear when the Leaſe was ſealed and delivered, and it might be de- 2. p. 
lrered long after the Date; and the Courſe is to ſay, that ſach a Day ang 
Year dimifit per Inden tu ram, bearing Date the ſame Day and Year; yet 


that he let by Indenture of ſuch a Date, it ſhall be intended to be deliver - 
d on the ſame Day, unleſs it be ſhewn with a Prims Dliberatum at ano- 
ther Day; and he, who plead3 a Deed of ſach a Date, cannot by Replica- 
uon, or other Pleading, maintain it to be delivered at another Time, tor 
that would be a Departure. | | | | | 
But if the Truth be that the Leaſe was ſealed and delivered at another Cro. Jac. 
Time than it bears Date, then the Plaintiff ought to ſhew it in his Decla- 2 
ration; or the Defendant, if it be material for him, may ſhew in his Plea 
the Delivery at another Time than the Date, and traverſe, that it was d2li- 
ered on the Day it bears Date. | | 
Accordingly an Ejectment was brought of a Leaſe made 12 December 5 Jace \ 
Habend' a Primo Die, and upon Not guilty, the Jury found the Leaſe dated ha KN 2. 
December, Habend' from henceforth, but delivered 12 December, which Williams. 
proves that where the Date and Delivery were at ſeveral Times, they ought Rn. on E- 
to be diſtinguiſhed in the Declaration; but the Queſtion therein was, whe- Jett. 90. 
ther this Leaſe was the ſame whereof the Plaintiff declared, that is, whe- oo 7 
ther being limited to take Effect from henceforth, the Day of the Date Pong 446. 
(19214 be taken excluſive, ſo as to warrant the Declaring of a Leaſe a Primo _ 
bir; for it was objected, that this did not warrant the Declaration, becauſe | 
rom henceforth, and from the Day of the Date, are ſeveral Commenc2- 
nents, the one beginning on the Day it is ſealed and delivered, the other 
the Day after. But it was reſolved p.r Curiam, that they are both one, be- 
ag a Computation up to a Time paſt; and when the Leaſe is ſealed at a 
yaſter the Date, whether it be limited to begin from henceforth, or 
rom the Day of the Date, yet in Pleading it ſhall be alledged to begin 
om the Day on which it is dated; and Serjeant Mor took this Diverſity 
another Cafe, that if one leaſes Land in NS Hobend' a Datu, there 


oth on the ſame Day; but where it does not begin in Intereſt at the Tim: 
*sdated, as where the Date and Delivery are ſeveral, 2nd the Habend is 
t Pats, there the Day of the Date ſhall be taken excluſive, becauſe it is to 
"mence from the Date, that is, from the Day of the Date, for the Date 
"that Caſe can mean nothing elſe, ſince it is not delivered till after; and 
. the Computation of its Commencement being from a Day back- 
= 5, that whole Day ſhall be excluded; and perhaps this Diverſity: may 
js the Caſes of Clayton, 5 Co. and Ofburn and Rider; Cre. Fac. 135. 
ri put; for in Ofburn's Caſe the Leaſe was made the ſame Day it was 
-n and ſo began then in Intereſt; but the Caſe cited in Clayton's Cafe, 
ae the Date and the Day of the Date to be all one, was from a 
Putation backwards upon the Statute of Inrolments, v-hich * 


* 


3 
4 


. LEASES ap TERMS tox YEARS. 


Page 343 them to be inrolled within fix Months after the Date; and there it was 
adjudged that a Deedinrolled upon the laſt Dayof the fix Months, account. 
ingthe Day of the Date excluſive, was yet well inrolled within the Statute: 

dut this, as has been obſerved, was a Computation backwards, and that 
from the Date and from the Day of the Date, is all one, is only an Un; 
ſequitur of my Lord Cake s own, from the Caſe of the Inrollment; and in 
his 1 7. 46. b. where he mentions it again, yet he cites for it Glaytin's 
Caſe and Dyer, 286: where that Caſe of the Inrollment is reported: And 
though the Caſe of Bacos and Waller, 3 Bulſ. was adjudged according to 
Clayton's Caſe, that the Date and the Day of the Date wereall one, and the 
Day to be taken exclufive; ſo that a Leaſe there dated and delivered 26 

May, Habendum from the Date, did not begin till 27 May; yet it appears 

s Bull. both by (a) Bulf. and Rolls, that the Judgment therein given was founded 

. Rep. on the Caſeof Lerbellin and Williams, where the Date and Day of the Date 

887. Bacon were held all one; yet, as it appears, the Reaſon of that Caſe was upon a 

and aller. Computation from a Time paſt, and that the Leaſe therein did not begin in 
pint of Intereſt upon the Day it bore Date, and by conſequence was no 
Warrant for the Judgment that was given in Bacon and Nalles Caſe; 

and then that Judgment being foundedon the Authority of the former Caſe, 


can be of Authority no farther than as it agrees with that former Caſe, and 
then it is of none at all, becauſe, as appears before, it varied materially 0 
8 : . s 1 0 

from it; and ſo the Diverſity taken by Serjeant Moor, which is likewiſe 
(5) Cro: Jac. varranted by the Caſe of (h O/burn and Rider, ſeems to remain unſhak- ] 
$35. en, and to be the true Diſtinction for ſettling the Books, i 
Cro. Jac. In Ejectment the Plaintiff declares of a Leaſe 7 Jan. by Indenture dated s 
645% - 6 Decemb, Habend a Die Datus Indenturæ prædict, and gave in Evidence a 4 
Ay and Leaſe dated 6 Decemb. Habend a temprire confectionis Indenture, and it ws 
2] was held not the ſame Leaſe whereof the Plaintiff declares, becauſe; ſays | 8 
the Book, à Die Datus excludes the Day; but a better Reaſon ſeems to . 
be, becauſe it does not agree in point of Deſeription with the Leaſe whereof 05 
he declares; for if the Declaration had been of a Leaſe 7 Fan. Habend a 1 
6 Die Decembrie, then by the Authority of Lewellius Caſe this had been by 
00d; yet being upon a Computation from a Time paſt, the Day of the WW b. 
1 456 muſt be pleaded excluſively; but when he declares of a Leaſe ) Far. 55 
by Indenture dated 6 Decemb. Habend' a Die Datus, this muſt be intended P 
2 Deſcription of the Leaſe as it is compriſed in the Indenture; and when 11 
he aſterwards ſhews an Indenture, containing a Leaſe Habend a temprr: . 
confectionis, this is a Deſcription of another Leaſe, and not of that which a 
Hob. 973. was to begin 4 Die Datus; and this likewiſe ſeems to be the Reaſon, that _ 
Moors pl. in ancther Caſe, where the Plaintiff, in Bar of an Avowry, pleads a Leaſe bin 
ings BY zo March, Habend from the Feaſt of the Annunciation next before, and of 
Geer. upon Traverſe of the Leaſe med & 33 the Jury found a Leaſe to the 4 
: Plaintiff on the 25th Day of March tor one Vear from thence next enſuing: [Ih 
and though held not to be the ſame Leaſe the Plaintiffpleaded; becauſe this 5 
begins on the 25th of March inclufive, and the Leaſe pleaded from the 2510 for 
of March excluſive, yet the Plaintiff had Judgment, being found ih Sub- 4 
tance that the Plaintiff had ſuch a Leaſeas by Forte thereof he might have bs 
Common the 11th of April following, Sc. but agreed clearly, that if be wk 
had declared ſo in Ejectment, it would have been againſt him, becauſe there A 
he demands and recovers the Term, and therefore muſt ſet out his Tit n ery 
truly, which appears to have been by a Leaſe dated and executed pay as ind 
of March, Habend from thenceforth; and therefore a Leaſe execut « on 
the zoth of March, aid dated the 25th ſof March; Halend from _ 0 Ope 
| forth, could not be the ſame, not agreeing in point of Deſcription; but lan 


9 1 
the Truth had been that the Leaſe had been executed but the zoth. 0 
March, then, it ſeems; he might have declared of a Leaſe then -_ 
Habend from the 25th Day of March; beinga Computation from 4 ry 
le 


paſt, though the Leaſe were fas 25th March, Habend from 1 


LEASES h TERMS ven YEARS. 


„ komfe it did not then begin in Intereſt: But Qr@7e if the better Way in page 344 
M's Caſes, to prevent iny Miſtakes, be NS declare of a Leaſe dated T 

ſich a Day, Habend from henceforth, or from the making, or from the MN) 

Day of the Date, or Day of the making, Sci exactly as it is in the Leaſe j in <a 
with a Primo deliberar” ſuch a Day, if the Truth be ſo, rather than to take Form cons: 
upon him to judge when the Day ſhall be taken incluſive, and when exclu- ſtantiy uſed 
fre and ſo as in this Caſe to declare of the Halend a 25 Die Marti when by good 

in Truth the Haberd' was worded from henceforth; though if the Leaſe Pleaders 
had been executed but 30 March, it ſeems that if he had declared of a 15 
Leaſe zo March Habend a 25 Marel, this had been good, for the Rea - 

ins before - mentioned. | | Ci ; 

A Leaſe in Reverſion was made to commence ad Fefum Annunciatienis Cro. Car. 
after the former Leaſe ſhould be determined; and it was obſected, that it oa 555 
oucht to be 4 Fefto Annunciationis; yet the Court held it to be all one, for e 
tat there ſhall be no Fraction of a Day: But Q pare how this would have 
made a Fraction of a Day; for there ſeems to be a whole Day's Difference, 
ad including the Feaſt-Day, and à excluding it. 9 

A Parſon leaſes by Indenture the Tithes of 200 Acres of Land to the Yelv. 13t- 
Owner of the Land, of which he, and his Wife, and his Heirs were ſeiſed ee Ve 
Habendh from Mich. next following to him and his Heirs, during the Life 8 
ol the Parſon: the Leſſee dies, and his Wiſe had the 200 Acres for her 
Jointure, and married B. who let the 200 Acres to the Plaintiff; the Heir 


of the firſt Huſband grants alſo to the Plaintiff the Tithes of thoſe Lands at | 3 
Will, and he being ſued for Tithes by the Parſon againſt his own Leaſe ; / BY 

brought a Prohibition; but a Conſultation was after granted; for by Flem- =_ 
ning, Fenner, and Williams, the Leaſe being for Life, and to begin at a Day 1 


to come, was void; for though Tithes are Spiritual, and are not extinct in 
the Land, yet in the Conveyance of them they ought to follow the Nature | 
of Land, Rent or other Hereditaments in eſſe, which cannot be granted 1 
for Life at a Day to come. But Yelverton and Croke thought, that this | | 
Leaſe being to the Owner of the Land did not enure by way of Intereſt, ” 
but by way of Di/charge; ſor the Plaintiff hath pleaded, by Force of which 
the Lefſee was ſeiſed of the Tithes to him and his Heirs for the Life of the | 
Parſon; they, as Judges ; could not intend it to be otherwiſe; and beſides, 
it cannot be intended by way of Diſcharge, becauſe there are'rio ſuch Words 
in the Leaſe, and it was more for the Leſſee s Benefit to have it by way of 
ntereſt than by way of Diſcharge; ſor then this would be ſuch a Privilege 
annexed to the Land as could not be granted over; whereas here the Wiſe, 
was Owner of the Land, but the Son and Heir of the Leſſee took upon 
him to be Owner of the Tithes; and Zelverton inclined, that tlie pleading 
of the Leaſe, and of the Seiſin by Force of it, was not good. 5 | 
A Leaſe of Houſes within 14 liz. cap. 11. may be made for Years ph. 9. 
rom a Time to come; for that Statute does not require them to begin Thomp/o1 v. 
m the making, or Day of the making, but only that they do not exceed TT HI 
forty Years from the making. 5 | | 
And it is ſaid, that a Leaſe for Lives being avoided at Common Law, Comp. In- 
r that it was made to commence from a Time to come, an Injunction cums. $$1/ 
"as 3 out of Chancery to continue Poſſeſſion: | | 
A Leaſe to three for their Lives, Habend' a Die Datus, is good, if Li- Moor 63% » 
ery be made after the Day of the Date, becauſe till Livery norkivg N _— 
nd being made ofter the Day of the Date, it may then opperate preſently; 
exif Livery had been made on the Day of the Dice, honiilh then the 
[Fention of it muſt have been ſuſpended till the next Day, which the 
will not allow. | 
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Co. Lit. 44. 
b | 


5 Co. 2. 
Moor, pl. 
1084 


Rol. Rep. 
2. 
d. t George 


Frevil ver. 


Co.np. In- 
sanb. 346. 


ſuch Suit muſt be againſt ſome of them by Name, as the Dean in parti- 


Corporation or ſingle Perſon, becauſe in the Action at Common Lay, 


Foph. o. 


Plow. 105. 
Comp- In- 
cunb. 345 
. 


* 


Degg 1 | 
aaf Cale. Years from a Biſhop, the Biſhop made a 
and before Livery the Tenant ſurrendered his former Term; and it v3 


- In- = 


cara. 343- 


Which requires all Surrenders to be in Writing; it is uſual to have a Co- 


but by Acceptance of ſuch ſecond Leaſe the firſt is immediately deter- 
| be diffolved or ſurrendered in Part, and therefore muſt be ſurrendered for 


LEASES AND TERMS 70 Y EARS. 


Time the old Leaſe is to be ſurrendered ; and heriih 


. of concurrent Leaſes. 


Another Rule to be obſerved in making of Leaſes upon theſe Statutes 
is, thaj if there be an old Leaſe in Being, it muſt be ſurrendered, expired 
or ended within 4 certain Time after the making of the new Leaſe: and 
ſuch Surrender muſt be abſolute, and not conditional; for then the Intent 
of the Statute might be eaſily evaded, by ſetting up all ſuch old Leaſes 
again upon Breach of the Condition. | 4 PE 

And ſuch Surrender may be ſafely made either to a Corporation Sole 
or Aggregate, upon their Promiſe to make a new Leaſe; for it any fingle 
Perſon or ſole Corporation makes ſuch Promiſe, and retuſes after to make 
the Leaſe, an Action on the Caſe ſhall lie againſt them; and if ſuch Pro- 
miſe be made by a Corporation Aggregate, tho' no Action will lie againſt 
them, becauſe being a Corporation they caunot be bound without Deed, 
yet the Perſon who ſurrendered may ſue in Equity, and compel them 19 
a dpecifick Performance of their Promiſe, and to make a new Leaſe; but 


cular, and the Chapter of the ſame Place generally; and ſuch Suit in 
Equity ſeems the beſt Way in caſe the Surrender was made to a {ole 


Damages are to be recovered only, but no new Leaſe made, as they will 
decree in Equity ; but now ſince the Statute of Frauds and Perjuries, 


venant from the Perſon or Corporation, to whom the Surrender is made, 
that they will within ſuch a Time make a new Leaſe under ſuch and ſuch 
Terms; but as it ſeems, that Statute does not extend to Surrenders in 
Law, by taking of a new Leaſe in Writing. 

The Statute of 32 H. 8. cap. 28. provides, that ſuch old Leaſe ſhall be 
expired, ſurrendered, or ended within one Year next after the making the 
new Leaſe; and the Statute 18 Z/:-. cap. 11. enacts, that all Leaſes to be 
made by anyof the Ecclefiaſtical, Spiritual, or Collegiate Perſons, or others, 
within 13 {1:-. cap. 10. of any Lands, Sg. whereof any former Leaſe 
Ge. for Years is in Being, and not to be expired, ſurrendered, or ended 
within three Years next after the making of any ſuch new Leaſe, ſhall be 
void, and of none Effect. | 1 
- And a Surrender in Law by taking of a new Leaſe, either to begin 
preſently, or at a Day to come, ſeems a good Surrender within theſe Sta- 
tutes; for by taking ſuch new Leaſe, though it be to commence ata future 
Day, the firſt Leaſe is preſently ſurrendered and gone, and ſhall not 
continue good till the Day on which the ſecond Leaſe is to commence , 


mined; becauſe both Leaſes cannot conſiſt together, and the firſt cannot 


the: Whole. | ; | | 
One Small being poſſeſſed of the Manor of Paddington by a Leaſe ſor 
Leaſe to another for three Lives, 


held, that this Surrender was made in Time, and the ſecond Leaſe 1 
becauſe it was no compleat Leaſe till Livery and be ſore that, the fir 
Leaſe was ſurrendered and gone. LO 

And this Rule, that if there be any old Leaſe in Being, it muſt © 
ſarrendered, expired or ended within the Times before-mentiones, 5 
neceſſary not only when Biſhops, and other ſole Corporations, Rene” 
in 32 H. 8. cap. 28. make Leates by Authority of that Statute for 1 
one Years, or three Lives, without the Aſſent or Confirmation of _ 


ww * 


0 - ͤ B ̃ ⅛ ᷑Vꝙ ]U]JÿJ̃ ÜZC— EET i On BO nr So et nan 


— 


- 


LEASES AND TERMS FOR YEARS. 


but alſo when any Spiritual or Eccleſiaſtical Corporation Sole (other than "Page 346 
Biſhops) do make Juch Leaſes, though with the Conſent and Confirmation 
of thoſe who by Law are to confirm the ſame, and alſo when any Spiri- | 
tial, Eccleſiaſtical, or Collegiate Corporation Aggregate make ſuch Leaſes 

„ hereto no Confirmation of others was ever reguiſite: For the better Un- 

deittanding whereof, it will be neceſſary to conſider the Learning of con- 

current Leaſes, and what Perſons, upon the ſeveral Statutes before- men- 

tioned are capable of making them, and in what Manner, 

To begin then with Biſhops ; it is to be obſerved, that at Common Moor 107. 
Law, Biſhops with the Confirmation of their Dean and Chapter might And. 65. 
have aliened the Poſſeſſion of their Church for ever, or have made Leaſes e 
for vhat Term of Tears they thought fit; and this would have bound Loca. a 88 
their Succeflors, though it were for 5000 Years; but a Biſhop without ſuch 3L&on! 131. - 
Confirmation could not have made a Leaſe to bind his Succeſſors, though Palm.-464, | 
but tor one Year; both of which. being great Miſchiefs, were remedied by _ 467: 

3: H. 8, cap. 28. and 1 Elie. cap. 19. for whereas before 32 H. N cp. 28. Leon. dog AMS 
biſkops could not make any Leaſe at all to bind their Succeſſors, unleſs it Co. Lit. 452 x 
vere confirmed by the Dean and Chapter; naw. that Statute enables the Ley 78. | 
Biſhops alone, without ſuch Confirmation, to make Leaſes of all or any of 

their Poſſeſſions, ſo they do not exceed three Lives, or twenty-one Years; 

but if Biſhops had a mind to make Leaſes or Grants for any longer Term, 

or in any other Manner, than this Statute warranted, then ſuch Leaſes 

0: (:rants were out of the Protection of this Act, and remained perfectly e 
a Common Law, as they were before, and by conſequence muſt have — 


the like Confirmation of the Dean and Chapter, in order to bind the RI 
Succeflor, as they muſt have in all Caſes at Common Law; and becauſe © _ wr 
x vas found by Experience, that many Biſhops made an ill Uſe of this 1 
Power, and choſe to make Leaſes for long Terms of Years, rather than dts 
keep within the Bounds this Statute had preſcribed them, and ſometimes Th 
to make abſolute Alienations of their Poſſeſſions, and then get the Dean | 1 5 


and Chapter to confirm ſuch Leaſes and Alienations, whereby the Suc- 
crcſſor vas oftentimes left without ſufficient to keep up Hoſpitality, or 
ſuſtain their Dignity; therefore to Remedy this Miſchief was the Statute 
of 1 Ali. cap. 19. made, which makes void all Gifts, Grants, &c, or Eſtates 
of any Honours, Caſtles, Manors, Lands, Tenements, or Hereditaments, 
being Parcel of the Poſſeſſion of the Biſhoprick, (other than for twenty- 
one Years or three Lives,) fo that now, after this Statute, no Confirma- 
won whatever will make good any Biſhop's Leaſe, if it exceed that Term, 
becauſe then the Statute makes it void, and by conſ.quence not capable 
0 receiving any Sanction from a Confirmation: But upon theſe Statutes 

vas the concurrent Leaſe invented, which has generally obtained, and 
deen held good, and is in this Manner, | PS” - 
If a Biſhop ſolely makes a Leaſe for twenty-one Years according to the Moor 105. 
Haute of 32 H. 8. cap. 28, 5 within four or five Years, or more before And. 68. 
the End of that Leaſe makes a he- Leaſe to another for twenty-one Years, 9 31 
bein from the making, Sc. this ſecond Leaſe, if it be confirmed by N « 5 
the Dean and Chapter, and be in every Thing elſe purſuant to the Ex- G. 
cepuon in the 1 Ali. cap. 19 is good as a concurrent Leaſe, for theſe Reaſons: Latch 241 
l. Becauſe ſuch Leaſe, though it be not good within 2 H. 8. cap. 28. by 
reaſon the firſt Leaſe is not ſurren or expired 1 Year aſter the 
Mins thereof; yet being confirmed by the Dean and Chapter, it remains 
i 200d Leaſe at Common Law, and then if it be not void within the Ex- 
<puon of 1 El:z. cap, 19. the Succeſſor ſhall be bound; and that it is not 
void vithin that Statute, appears both from the Letter and Meaning of the 
*Kception ; ſor the Word: are, other than for- twenty-one Nears, or three 


Lat frem ſuck Tir x" Leaf: hall begin; now this ſecond =... 
f 


5 * does not extend twent e Years from the Time it begins, being 
m None Years only from. the Making, and ſo within the expreſs 
| 1 3 of the Exception. 2. This is not void within the Meaning of 
SE III ; | E 2 n : he 
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*Page 347 the Exception, becauſe for ſo many Years as were to come of the fi 
Leaſe this is good only by Eftoppel, and not in Intereſt; for the ſecond 
Leſſee can have no Ben- fit of it ſo long as the firſt Leaſe endures, and 
then againſt the Succeffor there is in Effet no more than a Leaſe for 
twenty-one Years'that are to come of the ſecond Leaſe rata in effect void 
for all the Years that are to come of the firſt Leaſe, thoſe Years that are 
to come of the firſt Leaſe and thoſe that will then remain of the ſecond 
Leaſe make in all no more than twenty-one Years at one Time, and ſo 
not againſt the Meaning of that Exception. 3. Such ſecond Leaſe is ſo 
far from being prejudicial to the Succeffor, that it is rather for his Benefit; 
for now he vat have the Rent reſerved on the firſt 'Leaſe during the 
_ Refidue of that Term, and may alſo at the ſame Time recover the Rent 
reſerved upon theFecond Leaſe, being only for Years, becauſe the Leſſee 
is eftopped to ſay he did not take ſuch Leaſe under ſuch Reſervation; 
and ſo the Succeſſor will have two Rents inſtead of one; though if the 
fecond Lefiee ſhould enter, and be evicted by the firſt Leſſee, this would 
- cauſe a Suſpenſion of the Rent reſerved on the ſecond Leaſe; but how- 
ever, the Succeſſor ſuffers no Prejudice, becauſe though he cannot diftrain 
for the ſecond Rent during the Continuance of the firſt Leaſe, and though 
the Re- Entry of that firſt Leſſee ſhould amount to an Attornment, and give 
the Rent thereon reſerved to the ſecond Leſſee, yet the Biſhop, or his Suc- 
cefſor, may always maintain an Action of Debt againſt the ſecond Leſſce 
for the Rent, and ſo will in all Events be fure of one Rent. 
10 Eo. 6 But this Leaſe, though it be not either againſt the Letter or Meaning of 
b. the Exception in 1 Elia. cap. 19. yet fince it is not warranted by 32 H. 8. 
Moor roy. cap. 28. it muſt be confirmed by the Dean and Chapter, as before the 
FR SHS Elie. cap. 19. all Leaſes not purſuant to 32 H. 8. cap. 28. muſt have 
Barone been, to bind the Succeffor, and ſuch Confirmation muſt be in the (a) Life 
eas ſays, of the Biſhop who makes it. 8 


that Confir- ' | 5 . 5 
mation of ſueh eoneurrent Leaſe in the Vacaticn of the Biſhoprick, is good enough. 4 Leon. 78. Quer, 


. ELD 


Co. Lit. 44 But after ſuch Leaſe for Years the Biſhop cannot make a Leaſe for 
as three Lives to be good by way of concurrent 2 though it be confirmed 
85 466, by the Dean and Chapter; but ſuch ſecond Leaſe, whether it be made 
5 Co. 2. to begin preſently, or by way of Leaſe or Grant in Reverſion, and 
Moor 253» Attornment upon it, is againft the Exception in the 1 Elia: cap. 19. and by 
Leon 59- conſequence ſhall not bind the Succeſſor; for the Words of the Excep- 
Tach 241- tion are, ther than Leaſes for three Lives, or twenty-one Years, in the 
Dis junctive; fo that there ought to be only one, or only the other in 


"a Eliz. Being at a Time againft the Succeſſor, and not both together; for which Ch; 
141. Reaſon alſo, aſter a Leaſe for three Lives, the Biſhop cannot make a or 
pg 3 Leaſe for twenty-one Years to bind the Succeſſor, though with the Copfir Ws 
Gro Eliz. mation of the Dean and Chapter, becauſg; then there would be both 2 by : 
* 0% ö : 4 wall 2 > i hich a 
111. CLéeaſe for three Lives and twenty-one Years' in Being at a Time, wh tir 
3 Con. Dig. that Statute does not allow of; and if the Leaſe in Reverſion for three bir 
251. Lives ſhould be good as a concurrent Leaſe, then would the Succeſſor 5 
hape ho Remedy for the Rent thereon reſerved during the firſt Leaſe ; | ende 


not by Diſtreſs, becauſe the Poſſeſſion was only a Pledge for the Rent 
reſerved on the firſt Leaſe; not by Action of Debt, becauſe that dots 
Fice Tit. not lie for Rent reſerved. on an Eftate of Freehold during the 2 
Ars. nuance thereof; nor by Aſſiſe, becauſe he had no Sein of it; and thous i 
. er d Termini the Rent is payable, becauſe after the Leaſe for ex 
dctermined the Leſſor may diffrain for all Arrears; yet that is jo a 
Poſſibility or Contingency; for the Leaſe for Years may outlaſt he are 
-Lives, and then they, by Reaſon of A Reverſionary Intereſt, havin; 


the preſent Rent of the Leſſec for Lear hey all die before — 
mination of the Leaſe for Years, the Bifhôß and his Succeſſor 1. in 
the 


all that Rent, and fo have nothing to maintain Hoſpitality, or 
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chiefly to provide for; and though the firſt Leaſe were for three Lives, and 
the dnt only for twenty one Years, yet that will not bind the Succeffor; 
becauſe though an Action of Debt might be maintained againſt the Leſſee 
for Years for the Rent reſerved on his Leaſe during the Leaſe for Lives, 
+ ſuch Leaſe for Lives and Years at the ſame Time is againſt the 
Words of the Exception of 1 lis, cap. 19. which are in the Disjunctive; 
and alſo it may happen that the Leſſee for Years is worth nothing, and. 
then if the three Lives ſhould outlive fuch ſubſequent Leaſe for Years, the 
Succeffor of the Biſhop would loſe all that Rent, and ſo ſuffer in his 
Revenues, againſt the Deſign and Meaning of the Act; which proves, 
that cke concurrent Leaſe holds place only where both are for Tears; 
{ that the certain Determination of the firſt, aud Commencement of the 
ſccond are known immediately upon the making thereof, and that the 
Succeſſor will in all Events be ſure of a Remedy by way of Diſtreſs, for 
the one Rent and the other, as they reſpectively commence; and alſo - 
by Action of Debt or Covenant upon the Fama in the mean Time, if 
ſuch concurrent Leaſe ſhould be conſtrued to paſs a Revei ſionary Intereſt, 
and intitle him to the Rent reſerved upon the firſt Leaſe by an unwarß 
or wilful Attornment of the firſt Leſſee. And this concurrent Leaſe for 
Years has not eſcaped the Cenſure of ſome leaxped Men, though being 
adjudeed at firſt in the Hxcheguer Chamber, by a Majority of ten Judges, 
it has been ever fince allowed for Law; but my Lord Chief Juſtice 
ſargl an ſays, that this concurrent Leaſe is neither within the Letter or 
Meaning of the Statute -1 Elis. cap. 19. the Words of which are, other -* 
nan for twenty-one Years, or three Lives, and in that Caſe there is another 
Leaſe in Efe than for twenty-one Years,. or three Lives; for there are 
two Leaſes in Be, and ſo more than the Statute warrants; and that the 
Statute intended, when the firſt Leaſe expired, the Biſhop who ſhould then | 
be, ſhould have the Advantage to make a new Leaſe, which by allowing , 
ſuch concurrent Leaſe may be prevented perpetually, except by way® 
Remainder; and as for the Intent of the Statute, he ſaid, though the 
Party is eſtopped in pleading, yet the Jury are not, but may find the 
Truth of the Caſe; and if the Party dies to whom ſuch concurrent Leaſe 
b made, neither his Executors nor Adminiſtrators are eſtopped; for other- 
wiſe they would pay a Rent for nothing, which would be in their own 
Wrong, and againſt the Right of the Teſtator. A, 55 
It appears by the aſes before-mentioned, how and in what Manner Cent, E. 
Lillops may make concurrent Leaſes, not being reſtrained therefrom by . 243. 
the.1 Elis. cap. 19. In the ſame Manner likewiſe might Deans and 
Chapters, Maſters and Fellows of any College, and other Perſons men- 
woned, in the 13 Elis. cap. 10. not being reſtrained therefrom by that Sta- 
te; but that being found a great Mifchief, was remedied and qualified 
by 18 El:-, cap. II. which makes all Leaſes by any'of the ſaid Eccleſiaſtical, 
"tual, or Collegiate Perſons, or others of any of their Eccleſiaſtical, 
eMinitual, or Collegiate Lands, Tenements, or Hereditaments, whereof any 
mer Leaſe for Years is in Being, not to be expired, ſurrendered, or 


45 
Keb. 378, 


WE 


. 
* 


txced within three Years after the making of any ſuch new Leaſe, to be 


ici, and of none Effect; ſo that within theſe Bounds they may likewiſe 
tele concurrent Leaſes ſor Years. | 7 | 
The Dean and Chapter of Norwich, 8 Elia. made a Leaſe to A. for 2 Brownl. 
mety-nine Years, to begin after the End of a former Leaſe then in 134, 188, 
a”, and which happened 35 El:z. afterwards in 42 £Eli-. the Dean zd, 875 
10 napter made a Leaſe to the Plaintiff for three Lives, rendering the 55 
"ws Rent Quarterly, and covenanted to acquit and ſave harmleſs the 
Rs and the Lands demiſed to him, during the Leaſe, by reaſon of 
LOO made by them, or any of their Predeceſſors; and Livery was 
by upon it; but it did not appear whether it was the ſame Dean 
wade the Leaſe to A. nor that A. had then entered; and now the 
29 : Plaintiff 


d. 


Degge 111. 


he Dignity of their Sees; which this Statute of 1 Elix. cap. 19, intended s page 338 ; j 5 


Co. Lit. 45 · 
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11. becauſe there werethen above three Years of thefirſt to come; but Che 
\; __ HHd, that though there were fouror five, or more, Years of a former Leaſe 
* to come, yet if that former Leaſe were ſurrendered within three Years after 


f 


F 


_ Cokedays in the ſame Caſe muſt be a Miſtake, that if the Plaintiff (whoſe 
| Leaſe was for three Lives) had procured A. within three Years to have 


Comb. In- 


oro. Elz. In Treſpaſs upon Special Verdict it was found that the Dean and Chapter 


a 


Singleton. 


Doug. 367. 


3 vent. 246. 


Larter 9. 
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349 Plairtiff beingeviAtal bythe Aſſignee of A. broughthis Action of Covenant 
agàgainſt the Dean and Chapter, and had Judgment by reaſon of the expreſs 
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Covenant; and alſo, becauſe it did not appear that the Dean, who was 
Party to the Plaintiff s Leaſe, was dead; for it was agreed, that the Leaſe to 
the Plaintiff would be void againſt the ſucceeding Dean by the 18 Elia. cap. 


the making of a ſecond Leafe for Years, ſuch ſurrender would make good 
the ſecond Leaſe; but if the firſt Leaſe were for Years, and the ſecond for 
Lives, then, though there were but two Years to come of the firſt Leaſe 
yet the ſecond would be void, which perhaps may be for the Reaſons men. 
tioned in the concurrent Leafes by Biſhops; but if ſo, then what my Lord 


ſurrendesed his Leaſe to him, that this would have made good his own 
Leaſe, whith cannot be if what he ſaid before be true;- 720 Q., 

But for ſuqh Houſes, and ſo much Land, as by 14 Eliz. cap. 11. they 

may let for forty Years, they cannot make Leaſes in Reverſion or concur- 
rent Leaſes, becauſe that Statute expreſsly forbids Leaſes in Reverſion there- 
of; and the 18 E/:z. cap. 11. relates only to the 13 Elia. cap. 10. as ap- 
pears by the following Caſe. | 15 


of Pauls made a Leaſe for forty Years, of a Houſe in London, to begin pre. 
ſently, there being then ten Years of a former Leaſe to a Stranger to come; 
and the Court held this ſecond Leaſe merely void by 13 Elia. cap. 10. and 
not warranted by 14 Elis. cap. 11. which makes good Leaſes of Houſes in 
Market - towns for forty Years, ſo they be not made in Reverſion; and this 
Leaſe, though it be made to begin preſently, yet there being another Leaſe 
2n eſſe, is a Leaſe in Reverſion; for ſo much as remains of the former 
Pale; and fo it was reſolved in C. B. 14 Car. 2. in the Caſe of Mynn and 
B14, of a Leaſe of the Dean and Chapter of Weſiminſter; and though | 
this was properly a concurrent Leaſe, yet being a Leaſe in Reverſion, it is 
forbidden within the expreſs Words of the 14 Elia. c. 11. and fo void 
Againſt the Succeſſor. 0 | | | | 
"A Vicat having made a Leaſe for Years of a Houſe in a Market-town, 


N n 


1. and of Lands thereunto appertaining, Anno 7 when there were but two 
* 40, Tears of that Leaſe to come, let it to another for twenty-one Years from 
Michaelmas then next, reſerving the ancient Rent during the Term payable | 

at the four moſt uſual Feaſts, or within ten Days after, and this Leaſe va . 
confirmed- by the Archbiſhop, (Patron of the Vicarage) and the Dean and q 
_ | ,Ghapter of Canterbury; if the ſucceeding Vicar was bound by this Leaſe, b 
unde Queſtion. And adjudged by all the Court, that he was not. 1. It A 
Was adjudged, that the Death of the Vicar, by eighty Days, did not make 5 
-Fuch Non-reſidence as would avoid the Leaſe within the Statute-of Non. N 
5 reſidence. 2. That though the Rent were reſerved at the uſual Fealts, o , 
Within ten Days after; and therefore as it was urged, the Term ending 2! A 
Miichaelmas, would be expired before the laft Day Payment; though ivr 1 
the other Days it was agreed to be for the Suech flor s Advantage, becauis L 
the Predeceſſor might die within the ten Days, and then the Succeffor wol 10 
"Have that Whole Quarter s Rent; yet the Court reſolved chat the Refers? | - 
tion was good in the whole, and that being reſerved during the Term, thery * 

ſhould be no ten Days given to the Leſſee for the laſt Payment, accom 

tt Barwick and Fafler s Caſe, Gro. _ 227, 233. + It was adjudge 

that this was a Leaſein Reverſion, and ſo not warranted by 14 Klis. cf. 1 
which, as to Houſes in Market-towns, repeals the 13 lis. cap. Io. oy cr 8 
eepte Leaſes in R&erfion; and this L b being to commence a Mi wh 
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mas next * was properly a Leaſe in Reverſion, and differs from a Grant of a pagę 350 112 
Reverſion; and alſo they all, but Hale, held, that if this Leaſe, in this Caſe, * NM 
had been made to commence preſently, yet it would have been void, there 

being another Leaſe in Being, ſo that tor ſo many Years as were to come of 

the former Leaſe,” it would be'a Leaſe in Reverſion; and they held, that 

the 18 Elis. cap. 11. which permits concurrent Leaſes, ſo that there be not 

above three Years of the former Leaſe, c. extend only to 13 Elis. tap. 

10. and recites that, but not the 14 Elia. cap. 11. nor makes any os 5 
thereof; but Hale doubted of this, and inclined rather contrary, that if 

the Leaſe had been made to commence preſently, it had been good; be- 

cauſe there were not then three Years of the former Leaſe to e and he 

thought the 18 Elis. cap. 11. was a Qualification as well of Leaſes upon 

the 14 Elis. cap. 11. as upon 13 Elis. cap. 10. 1, Becauſe the 14 Elis. 

cap. 11. is an Appendix to 13 Elis. cap. 10. and only enlarges it as to 
Houſes in Cities and Market-towns; and therefore the 18 Elis. cap. 11. 
reciting the 13 Bliz. cap. 10. does, by conſequence, recite alſo the 14 Elis. 

cap. 11. 2. Bectuſe there is ſuch a Connection between all the Statutes 
concerning Eccleſiaſtical Perſons, that they have been generallytaken in the 
Conſtruction of one another; and that though 32 H. 8. _ 28. is not recit- 

ed either in the 1 Eliz. c. 19. or 13 Elia. c. 10. yet a e is not warranted 

by thoſe Statutes, unleſs it hath: the Qualifications required by 32 H. 8. 

cap. 28, 3. From the great Rummage it would make 1n Leaſes, if they 

ſhould be void, when there was ever 10 little of a former Leaſe unexpired. 

The Prefident and Scholars of Magdalen College in Oxford made Tenſe Poph. 8, 

of a Houſe, c. for twenty Years, and ten Vears before the Expiration 
thereof made a Leaſe to another for twenty Years, to begin after the Ex- 


* 


A 


everfion, yet it was ſaid to be good, and to ſtand well within 14 Klix. cap, | 
111. becauſe theſe Contracts or Leaſes do not intermix, but the one ſtands well | 
with the other, and both togetlier do not exceed the forty Years compriſed | 
in the Statute, which doth not hinder Leaſes to be made frozn a 3 | 
come; but this Opinion is (2) denied to be Lau, and ſeems alſo to be ex- (a) 1 Vent. Wi 2 
preſsly againſt the foregoing Cafes, where ſuch Leaſe to begin at a Day to 246-1 1 
come, there being then another Leaſe in efſs, is condemned, though both 3, Keb. 10% es 
did not exceed the 'Term of forty Years in the Whole. Ys TOO 1 


| Ruleg. That ſuch Leaſes are not to exceed three Lives or 7 wenty-one 


4 cars. 
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A fourth Rule to be obſerved for making theſe Leaſes good in Law, is, 10 Co. 61, WAY 
dat they do not exceed three Lives, or twenty-one Yeare, from the making b. 63. 3. 

thereof; therefore if a Biſhop makes a Leaſe for ſour Lives, and one of | 

them dies in the Life of the Biſhop, ſo that at his Death there are but three 

Lives in Being, yet tlie Leaſe is void againſt the Succeſſor, becauſe being 

void by 1 Eliz, cap. 19. at the Time when it was made, no ſubſequent 

Accident can make it good. F #Þ 
Soif a Leaſe be made for three Lives in this Manner, 92s. to one for Cro, Cat 
ife, Remainder to à ſecond for Life, Remainder to a third for Life, this 95. 14 

le is void againſt the Succefſor; becauſe otherwiſe the two firſt would We and 

be diſpuniſhabley f Waſte during their Lives, by reaſcn of the intermedi- ietler 23, 

ae Remainder; and ſo Dilapidations, and other Miſchiefs, which the Sta- Cowp. 7 14. 

tutes intended to provide againſt, would be let in f. + Qu. Ne- : 


vertheleſs if the two firſt would not be puniſhable for Waſte ? See infra 368 
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5 if an Archdeaoon makes a Leaſe for three Lives, according to the Ley 74. 
k tutes, and the Leſſees make a Leaſe for 100 Years, which is con- Ma of |} 
dan by the Archdeacon, Biſhop, Dean and Chapter, yet ſuch Leaſe me” ae; ? 
Wl not bind the Succeſſor; or if a Biſhop makes a Leaſe for 1 5 Co. 16 of 
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TAS ES any TERMS ron YEARS. 
Bags 35% Lives, reſerving the ancient Rent, and they make a Leaſe for 100 Years, 
5 if three Men ſo Jong live, which is confirmed by the Biſhop and Chapter; 
yet may the Succeflor avoid this Leaſe, and yet theſe are but of the Word 
of the Statutes; but if they are not to be conſtrued to be within the Mean. 
ing thereof, the Statutes would fignify nothing, and all Edglefiaſtical Per- 
| | + ſons, by ſuch Evaſions, might get out of the Acts, and maſte what Aliena- 
tions they pleaſed. | VJ 
ere. jac. Tf a Leaſe be made to 4 for the Lives of B. C. and D. this is a good 
276. 3 Leaſe; for a Leaſe to one for the Lives of three others, and a Leaſe to 
| "+42 "Sada three for their Lives, is all one, within the Intent of theſe Statutes ; for 
" _ © * three Li are the Meaſure of the Eftate, which is all the Statutes require; 
but a Leaſe for ninety-nine Years, determinable on three Lives, ſeems not 
good within the Statute of the 1 Elix. cap. 19. & 13 Eliz. cap. 10. which 
make void all Eftates, Gifts, Grants, tc. (other than for three Lives, or 
+ - twenty-one Years) ſo that a Leaſe for ninety-ninę Years, determinable on 
three Lives, being neither of thoſe, falls within the Diſability and Void- 
| - ance of the firſt Part of thoſe Acts. | 5 TP 
to. Car, © But a Leaſe by Huſband ſeiſed of Lands in Right of his Wife, or joinly 
| 825 joke with his Wife, of an Eſtate of Inheritance for ſixty Years, if they ſhould ſo 
ie, long live, was held ſufficient to bind the Wife ſurviving, within the 32 H. 8, 
Cop. 201. c. 28. and no Queſtion made of it; the only-Ditpute there being, Whe- 
| Doug. 53- ther the Wife ought to have joined in the Indenture of Leaſe; and that 
| ſuch Leaſes for ninety-nine Years, determinable on three Lives, are good 
; (2)8 Corpo. within that Statute, appears from the Reaſoning in (a) Mhitloch's Caſe; 
| & vide where it is adjudged, that if a Man has Power to make Leaſes abſolutely 
| 3 Keb. 595: or generally (as the ſeveral Perſons compriſed in the Statute of 32 H. 8, 
| c. 28. have) and a Proviſo or Reſtraint comes after, as in that Act it does) 
| that ſuch Leaſes ſhall not exceed the number of twenty-one Years, or 
* three Lives at the moſt; there a Leaſe for ninety- nine Years, determina- 
| ble on two or three Lives, is good within the firſt Part of the AR, and not 
made void by the laſt Part thereof, becauſe it does not exceed the three 
| Lives thereby allowed, though it be not directly for three Lives; but now 
| QA Leaſe for ninety-nine Years, determinable on three Lives, upon the Sta- 
1 tutes of 1 Eliz. cap. 19. & 13 Elis. cap. 10. is juſt the Reverſe of this; 
for the firſt Part of theſe Acts makes void all Eſtates, Gifts, Grants, &c. by 
the Perſons therein mentioned, and the laſt Part ſaves only Leaſes for 
twenty-one Years, or three Lives, &c. ſo that this Leaſe being void by the 
| firſt Part of theſe Acts, and not within the Saving of the laſt Part, being 
neither for twenty-one Years, or three Lives, ſhall not bind the Succeſſor | 
| within theſe Acts; ed Qrare de hoc. | C 
Leon. 306- But though theſe Statutes provide that theſe Leaſes ſhall not exceed 
| 18 6. b. twenty-one Years, or three Lives, yet ſuch Leaſes for fewer Years, or 
co. o. b. Tives| are good; for the Intent of the Statute was only to abridge the 
| Power of making long and unreaſonable Leaſes, by reducing them to fu 
= _ a determinate Number gf Years or Lives, which they ſhould not exceed, 
but might be made as much under as the Parties pleaſed. —_ \/ 


"At 


„ \ , 
93 


' Rule 5. 07 what Things Leaſes may be made to bind the Succeſſor. 


| Co. Lit. 44. A fifth Rule to be obſerved in making of Leaſ®# . theſe Statutes 
P. FR. bind the Succeſſor, is, that they muſt be made of Lands or Tenements 
gh 44. % Corporeal and Manurable, whereto Reſort may be had for the Rent be. 
2 Co. 51. ſeryed thereout by way of Diſtreſs; for otherwiſe the Succeffor may 5 
Leon. 333» without any Remedy for the Rent, and ſo Dilapidakions, Poverty, ar 
Bro, Tit. all the other Miſchiefs the Statutes intended to provide againſt, be let 


| 4 | 4 . 4 . . * 
* 175 in; therefore Leaſes of Fairs, Markets, Liberties, Franchiſes, 1 14 
Tit, Grant, 3 | | | 5 8 


$4, 59. 
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Faurls Cafe, for ſome Books expreſsly hold ſuch Leaſe for Years to be 113. 


n reſpect thereof, andthe Sueceſſor has his Remedy forthe whole Rent upon Vaugh. 203, 
; the Lands, or other Corporeal Inheritances let therewith ; ſed quere, if 
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LEASES Ap TERMS ron YEARS; 
* ſons, Commons, Piſcaries, Offices, Hundreds, Tithes; or any other incor- page 352 


real Inheritance, though with Confirmation ot the Dean and Chapter, 
or other Perſons required by Law to confirm the ſame, will nggbind the 
For the better underſtanding of this Rule, it will be neceſſary to take 


notice of ſome Diſtinctions, which plainly ariſe out of the Books. 


1. All the Books agreethat a Leaſefor three Lines of Tithes, or other in- f Co. 3. 
corporeal Inheritances before-mentioned, will not bind the Sueceſſor, though ee 
the ancient Rent be reſerved, and the Leaſe or Grant confirmed; the Reafen Caſe. 


| whereof is, that if ſuch Leaſe or Grant ſhouldbe goodaga.nftthe Succeffor, ro. Jac. 


he would then be without the Tithes, Sc. and have no Remedy forthe Rent rs. 
thereon reſerved; for diſtrain he could not; becauſe there would be no Place Palm 175. 
wherein to take any Diſtreſs, the Things leaſed or granted being perfectly in- Aper: y 3035 
corporeal and inviſible; an A ſe he could not have, becauſe either he had 4 Wil 8 
not Seifin, or, if he had, yet there would be nothing to put in View of the Shep. Touch, 
Recognitors : and an Action of Debt he could not maintain during the Leaſe 286. 

becauſe, being for three Lives, that is an Eſtate of Freehold, which will en- Term 


dure no Action of Debt To long as it continues; and fo the Succeſſor would, Rep. 423 4 1 0 


in ſuch Caſe, have no Manner of Remedy for the Rent reſerved, which 
would be againſt the expreſs Proviſion and Intent of the ſeveral Acts. 
2. It is held likewife in ſome Books. that a Leaſe of twenty-one Years of ; Co. 3. 


ſuch incorporeal Inheritances, though they have been uſually demiſed, and Cs. Lit. 44. Wl 


the ancient Rent be therebut reſerved, that yet this is voidable by the Suc- b» 47+ a. 

ceſſor within theſe Statutes ; becauſe though the Rent reſerved be good by 

way of contract between the Leffor and Leſſee, and that Debt may be main- 

tained for Recovery thereof; yet, they ſay, it is not ſuch a Rent as is incident 

to the Reverſion, nor ſhall paſs with it to the Succeſſor; and therefore the 

ducceſſor having no Remedy for the Rent, ſhall not be bound by the Leaſe, 8 
But this Point ſeems to have been ſh ken by contrary Reſolutions ſince oro, Jac, 

prod againſt the Succeſſor; becauſe, they ſay, he has Remedy for the Rent Moor 778. 
Action of Debt, and ſay, it has been ſo adjudged, and take the Diverſity 3 p 

between ſuch Leaſe for Years and a Leaſe for Life; alſo they ſay, that the Hard. 228. 

Rent iſſues out of the Tithes in point of Render, though not in point of Re- Raym. 18. 

medy, becauſe no Diſtreſs can Ras for it; but that is ſupplied by the Lev. 108. 


Addion of Debt which lies for ſuch Rent, and ſhall devolve on the Succeſ- rig 304. th, 1 


for ; and that ſuch Rent does not lie only in Privity of ContraR, as a Sum , 2 


in groſs, but is incident to the Reverſion, otherwiſe the Succeſſor could not Poug · 573. 
have it, being only privy to the Eſtate, not to the perſonal Contracts of 
his Predeceſſor; and to this Opinion the Court inclined, but thought it a 
Point of great Conſequence, and therefore, to avoid it, gave Judgment | 
on another Point which was clear. | 33 5 

3. All the Books agree that a Leaſe for three Lives, or twenty-one Years, Cro, Jac. 
of a Manor, with the Advowſon appendant, or of Bands or Houſes, and of 453 
Tichesuſually let therewith, reſervingthe ancient Rent, Ge. is good, and ſhall Moor 20. 
bind the Succeſſor within theſe Statutes; forthough the Rent does not iſſue? 


8 5 2 Rol. Ab 
out of the Adyowſon, Tithes, &c. in point of Remedy, yetthe Rent isgreater 451. 


204 
de Tithes ſhould be worth 2 or 300l. per Aun. and the Lands not above 2 BY 


40151. Sc.) and Fauglian proves this from the expreſs Words of 13 Elis: The 1 


a 10. xhich are, That all Leaſes, byany Spiritual or Eccleſiaſtical Perſons, andDiffical- {3 a 


ling any Lands, Tenements, Tit es or Hereditaments, (other than for V here 1et 


wenty-one Years, or three Lives, Sc.) ſhall be void; ſo that the Statute fort) is now Wy 


remedied by 


Geo. 3 e. Stat. 5 


Tk, 4 1 which ſee By this Stat. Leaſes made, or to be made, by Eccleſiaſtical Perſons of ; 


lots och incorporeal Hereditaments, for Lives or Years, are declared good in Law—And hy 


| ame Stat, Maſters and Fellows of Colleges, & are difabled from granting Leaſes for 
"TP Terms than their dtatutes allow. * a | £1 6% 5 
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| LEASES and TERMS ron YEARS, + 


*Page 363 plainly ſhews, that ſome Way or 6ther Tithes may be leaſed for twenty 

| ' one Years, or three Lives ; and if they cannot be leated fively, it muſt be 
with Langs uſually letten therewith. FEY ET oo ene 

Lev. 333 Therefore wheie the Dean and Chapter of Norwich leaſed a Purſonage 

Cerber and and Common of Paſture, rendering Rent, and 1 E. 6. ſurrenden ed their 

Ale, eited. poſſeſſions to the King, and afterwards the King granted the Parſonage, 

- *-* without ſpeaking of the Common of Paſture; and it was held, that the 

Patentee of the Parſonage ſhould have all the Rent, and no Apportion- 

ment ſhould be in reſpect of the Common; becauſe all the Rent iflucd 

© BR ont of the Parſonage, and nothing out of the Common. © IR 

| Gro: Elz. A Biſhop, having an Advowſon appendant to a Manor in Right of his 

oo _"Biſhoprick, grants the Advowſon for twenty-one Years, and this was 

Biſhop of « confirmed by the Dean and Chapter, yet held within the Reſtraint of 

| Nruichara 1 Elia. capi 19. and vbid againſt the Succeflor; becauſe, as was ſaid, it was 

Hallam not ſuch an Hereditament whereout a Rent could be reſerved: but a better 

Reaſon ſeems to be, becauſe no Rent was at all reſerved, and then, to 

be ſure, neither the Predeceflor nor Succeſſor could have any Benefit 

thereof by way of Contract, Vor otherwiſe ; nor did it appear to have been 

palm. 174. The Biſhop of O rd, having primam Yefluram five Tonſuram of certain 

$i/iop of Lands, after 1 Elia. cap. 19. lets it to the Plaintiff for three Lives, render. 

Oxford's ing the ancient Rent, and dies, and his Succeſſor, the now Defendant, en- 

. 44. ters upon him, and takes the Hay; and it was urged, that this was not like 

144.4. 180.b. the Leaſe of à Fair, becaule this concerned Land, and was to be taken 

: pon the Land, and ſo the Succeſſor was not without Remedy, becauſe 

he might diftrain the Graſs when it was cut; but per Curizm it was held, 

that if the Biſhop had had Yfuram, or primam [efturam, or Tinſuran, 

from ſuch a Day to ſuch a Day, this had been ſuch an Hereditament as 

might have been leaſed ; for there the Biſhop, or his Leſſee might have 

mowed, and after fed it, during that Time, and then the Succeſſor 

might have diſtrained the Cattle; but here the Biſhop had only priman 

Heſiuram, via. only the cutting of the Graſs once within fuch a Time, and 

then his Intereſt is at an end, and he cannot after feed it; ſo that it is no 

Hereditament within the Statute, whereof any Leaſe can be made to bind 


the Succeſſor. * | | 2 
5 Co. 18. a. If a Biſhop, Dean and Chapter, or any other Perſon reſtrained by 
10 Co. co. b. theſe Statutes, grant the next Avoidance of any Church which they 
Cto. Eli:. have in Right of their Biſhoprick, Deanry, Sc. though with Confirmation 


N of all Perſons intereſted therein, yet the Succeſſor ſhall avoid it ; for this 


Mod. 204. is ſuch an Hereditament as the Statutes intended to reſtrain them from 
2 Mod. 56. binding their Succeſſors by, and no Rent can be reſerved out of it; for 
wa Rer. ſuch — 4 of the next Avoidance can bring no manner of Benefit to the 
x oo or 8 ; 7 „ 
4 It hath been ſeveral Times held, that Biſhops, or other Eccleſiaſtical 
Ley 8-.. Perſons, are notreftrainedeitherby the 1 Elia. cap. 19. or 13 Elis. caps lo 
| Comp. In- from making Grantsof Copyhold Lands in Fee, in Tail, or for Lives, or for 
| 5 any Number of Years, according to the Cuſtom of the Manor, and that no 
| 2 c. , Confirmation is neceſſary to make ſuch Grants good, though they dle 
| Moor. pl. made by a ſole Corporation, as by a Biſhop, Prebendary, Go. 


1 


%% - | ; 


Sav. 66, Leon. 4+ 4 Leon. 117. Derden $ Caſe. | 
V VVV = 
Dyer 3 18 The Bi ſhop of IWinchefeer, 5 liz. with Confirmation of the Dean and 
1 * Chapter, granted an Annuity or annual Rent out of Lands, Parce! 6 
Hob. 9 . the Poſſeſſions of his Biſhoprick, with Clauſe of Diſtreſs to it, 7 Cor 
Rol. Rep. filio impenſo S im pendendo pro Termino Fitz u , and dies; the _ 
164. 141, brought Debt againſt the Executors of the Biſhop for Arrears incufr in 
8 his Life-time; and the only Queſtion was, Whether upon the 1 E/, 4 
on 69. 19. this Grant was roidggain the Succeſſor, ſothat the Grantee could n | 
maintain a Writ of Anmnty againſ him, but only an Action 2 


=” 
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A adged, but it is cited in ſeveral Books, that the Annuity was determined 
be che Death of the Grantor; for though this was not Parcel of the Poſ- 
ns of the Biſhoprick, but only iſſuing out of them, yet if the Suc- - 
celior ſhould be charged with it, this would tend to his Prejudice and Im» 1 
poveriſhment, which the Statutes intended to prevent. | 
So where a Wiit of Annuity was brought againſt the Succeſſor upon a 10 Co. 61+ 
C:2nt made by his Prdeceſſor, and Confirmation by the Dean and Chap- B of 
tr; yet it was adjudged that it would not lie, becauſe it was not aver- ts wget 
rd that it had been uſually granted, though it was averred to be reaſon- 3 2 5 
able; and it appears by theſe Caſes, that if to avoid this Act a Writ of gr. 346. 
Antuity were brought againſt a Parſon or Vicar, who prayed in aid of Ley 72. 
the Patron and O:cinary, and upon Default Judgment is given for 2 10 
Vaintiff, this likewiſe is within the Equity of the faid Act, and void . 
xainſt the Succeſſor; ſo if a Writ of Annuity were brought againſt Aa 
biſhop upon Title of Preſcription, or otherwiſe, and Judgment given 
zuin him by Verdict or Confeſſion, yet this is reſtrained by 1 liz. cap. 
1% becauſe the Biſhop is charged with the Annuity in reſpe& of the 
Eboprickz and therefore the Succeſſor would be charged with the Arrears 
incurred in the Life of the Predeceſſor, as it is held, 48 E. 3. cap. 26. and 
{tend to the Diminution of the Revenues, and Impoveriſhing of the 
Ehureh, dt ; OR 8 5 
& if a Rent charge be granted by any Corporation reſtrained by theſe 56 Co. 18. 
$:tutes, though this Rent-charge be not Parcel of their Poſſeſſions, yet Rol. Rep. 
it is againſt the Equity of the Statutes, and void againſt the Succeſſor; for 7. 
i Biſhops, and other Eccleſiaſtical Perſons, were at liberty to grant 
vhat Rent-charges they thought fit, and that theſe ſhould be good and 
binding upon the Succeſſor, he might have his Poſſeſſion ſo clogged and 
incumbered, as not to be able to keep up Hoſpitality, or ſuſtain the 
Tic of his Function, and ſo the good Deſign of theſe Acts be wholly 
eluded, ET : | ES 
In Covenant Plaintiff declared of a Leaſe by the Predeceſſor of the vent. 223> 
D:fendant, in which was a. Covenant, that he and his Succeſſors would 2 Lev. 68. 
pay all Taxes during the Term, and aſſigns for Breach, that ſuch a Tax 33 69. 
iz made by Parliament for the Royal Aid, and that the Plaintiff WAS yer. BY N 
frced to pay it, the Defendant refuſing to diſcharge it, unde Actio accre- of Saliſtuy. 
„c. and the only Queſtion was, . de this were ſuch a Covenant 
s ſhould bind the Succeſſor as incident to the Leaſe by 32 H. 8. cap. 28. 
or it is clear, if the Biſhop had made a Covenant or Warranty, this had 
ot bound the Succeſſor at the Common Law, without the Conſent of the 
dan and Chapter; and if it ſhould now be taken that every Covenant 
wild bind the Succeſſor, the Statute of 1 Eliz. cap. 19. would be of no 
ect: But it was held, this Covenant would not bind the Succeſſor; 1. 
ſe it is not averred that ſuch Covenants had been uſed in former 

ſes as it ought to have been, to prove it an ancient Covenant. 2. 
i this Covenant had been in former es, yet it could not bind to pay 
al new Tax by Parliament; but it muſt have been intended only of ſuch 
. vere then in uſe, viz. Synodals, Penſions, Tenths granted by the 
£135, Procurations, Se. but it was held however, that this Covenant 


* 
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*ud not avoid the Leaſe. 


1 of Offices by Biſhops, &c. within theſe Statutes, vide Tit. 
Rel, 6. 


nozint the Executors of the Grantor; the Caſe does not appear to be *Page 354, 
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90. Lit. 44. Con ruction that prevailed was, that this letting to Farm within the twenty 


NW: Part of twenty Years, will not impower the Iſſue in Tail, when he comes 
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page 355 * Rule 6. What fall be Jes T7 a uſua] Letting to Farm upon the Meth 
| | . Statutes, and by what Perſons, 


_ Afixth Rule to beobſeryedin the Conſtruction of Leaſes upon theſe dla. 
tutes ariſes upon the Words of 32 H. 8: cap. 28. that that Act all nut ix. 
tend to any Leaſe of any Manors, Lands, Tenements, or Hereditaments which 
have not moft commonly. been lotten to Farm, cr occupied by the Parmar fi 


the Space of | twenty Tears next before 5 Leaſe t hereqf made. The fig 


5 KS, Years ought to be by ſome Perſon who had an Eſtate of Inheritance 
Degg. 306. therein; and therefore if the Heir in Tail were in Ward of the King for 
| twenty Years, and, during that Term the King, or his Grantee, made 
Leaſes of Lands of the Ward which had not been uſually letten or occu- 

pied in Farm for twenty Years before, this letting them to Farm by the 

King, or his Grantee, during the twenty Years Wardſhip, is not ſuch a 

letting to Farm within the Intent of the Statute, as will enable the Heir 

in Tail, when he comes of Age, to make a Leaſe for twenty-one Year, 

or three Lives, of thoſe Lands, to bind his Iffue. So if ſuch Leaſe vers 

made by Tenant by the ' Curteſy, Tenant in Dower or the like, of 

Lands which before that Time had not been moſt uſually letten to Farm 

for twenty Years, their letting to Farm of ſuch Lands for the greater 


into Poſſeſſion, to make a binding Leaſe of ſuch Lands within the Intent 
of the Statute; for the Intent of the Statute was only to make good 

| Leaſes of ſuch Parts of the Land as had been before uſually letten by 
thoſe who were Owners of the Inheritance, and beſt knew what was ma 
5 r to be let out, and what not, and therefore did not intend to eſta- 
bliſh Leafes made of any other PofſeMons than thoſe, which the Owners 

| of an Eftate of Inheritance therein had, for the greater Part of tent) 
Years, thought fit to leaſe to Farm; for if the Leaſes wof Tenant in 
Jower, Tenant by the Curteſy, Guardian by Knight's Service, or ſuc 
like, who, having only a particular Eſtate therein, would be for making 
Money of it all, and letting out the Whole for Rent; if Leaſes made by 
ſuch for eleven or "twelve Years, or more, according to the Time they 
lived or had Intereſt therein, ſhould be a letting to Farm within this Sa 
tute; then might the Iſſne in Tail, when he came into Poſſeſſion, mile 
Leaſe for twenty-one Years, or three Lives, of the Capital Meſſuage 0 
Manfion-Houſe, or, perhaps, of the whole Eſtate, becauſe thoſe 74 
cular 'Tenants had fo done for eleven or twelve Years, or more; an thef 
if ſuch Tenant in Tail ſhould die the next Day, his Iſſue would no 


* 7 


have a Houſe to put his Head in; which never was the Intent of tl 


Statute. | | 
Palm. So where the Temporalties of a Biſhoprick come into me Hands L . ” 
175-6. King, and he keeps them twenty Years, or more, and during that Im * 


Biſhop of lets to Farm for eleven Years, or more, Lands which had not been befo 
Oxford's | ; > | d ſtores him th 

1 acuſtomably letten, and then appoints a Succeffor, and reſtor * 
Temporalties, he cannot by any Leaſe bind his Succeſſor, ſor t 1 
Lands which had no other Warrant for his leaſing thereof, than = 
that the King, whilſt the Temporalties were in his Hands, had iba q 
to Farm for eleven Years or more; and he might have let the - " P 
Palace, or the Demeſne about it; and then if the Succeffor might wu 
make a binding Leaſe thereof for twenty-one Years, or three i 
ſhould die, or Fo removed ſoon, the Miſchief intended to be = 2 
the Statute, in giving the Farmers a ſecure and laſting Poſſ- 1 151 . 
their Leaſes, would introduce a much greater upon the Succeſſor, by 1 


. ick 10 
. ting him out of all the Houſes and Lands belonging to the Biſhoprict | 


Mi g . 
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+ twenty-one Years, or three Lives; and ſo inſtead of maintaining Hoſ- Page 356 
ality, as the Books ſpeak, would occaſion nothing but Quarrels and Con- 5 


a ſo, for the ſame Reaſon, a Letting to Farm by a Diſſeiſor or an 


ral 


«Her who has not a rightful Eſtate of Inheritance, though it be for the : 
G greater Part of twenty Vears, is not a letting to Farm by ſuch a Perſon as _ HE 
"| enable the Tenant in Tail, Biſhop, or other Perſon intended to be. po | 


provided for by this Statute, to make any binding Leaſe of Lands which 
gere not accuſtomably letten to Farm for the greater Part of twenty "x 
Years, by thoſe who had a rightful Eftate of Inheritance therein. GE 1 

But as the Miſchief would be great, on the one Hand, to conſtrue if 4 


CE — — : 
* >: * , 2 * 0 
. N 

3 8 n 
7 . DE 5 8 


I the Statute in Juch a Manner, as would impower the Perſons before- | 
15 mentioned to determine of what Parts and Poſſeſſions Leaſes might be i 1 
be made good and pe againſt the Succeſſors, Iſſues in Tail, and other 5 "$I 
N Ferſons intended to be bound by the Act; ſo, on the other Hand, a 85 1 
1 Conſtruction not leſs hurtful to them ſeems to have obtained upon the "Hi 
A lame Words of the Statute z which provides, That it Jhall not extend 10 - 9 1 
Heir 8} Leaſe of any Manors, Lands, T. enements, or Heredita ments which have . | Fs, 
10 n mf communly bean Ietten to Farm, or occupied by the Farmers for the . pO. 
* Here f twenty Years next before ſuch Leaſe thereof” made; upon which 1 ; 
I Words it is held, that the Lands to be leaſed within that Statute muſt Co. Eit. 44. i 
Ro te fuch, and ſuch only, as have been letten to Farm, or occupied fort. | Kun 99 


leren Vears, or more, at one or ſeveral Times within the twenty Years 


eater : ; : 25 
3 text before the Leaſe for twenty - one Years, or three Lives, to be made; Mallet and 15 
Te that if Lands have been formerly let to Farm never ſo long, or often, Mallee. | 2s 


if the Tenant in Tail, or Biſhop, ſhould keep them in his own Hands Ar. %, 


> feen or twenty Years, theſe Lands cannot be leaſed for twenty-one 6.4. Tr 
11 Tears, or three Lives, to bind the Iſſue or Succeſſor, till they have un- Doug. 5 1 
n &rzone a Probation of twenty Years longer, and within that Time 573. $A 
wners tare been letten to Farm, or occupied by Farmers for eleven Years, or wh” 
ore; ſo if the Temporalties come to the Hands of the King, and he | 38 
nt in kould keep the Lands uſually letten in his own Hands forty or fiſty 5 
55 ears, more or leſs, and then reſtore the Temporalties to the Sueceſſor, 3 
ating it muſt then begin to let them to Farm, till they have run out in Farmers 13 
de el eleven Years at leaft, otherwiſe he can make no Leaſe for twenty- 4 298 
; the me Years, or three Lives, within this Statute. So if a Diſſeiſor after a 1 
s Sta aſe for twenty-one Years, or three Lives, expired, enter upon the _ 
ke 4 lcp or Tenant in Tail, and hold the Lands twenty-years, or more, 9 
wy ru then the Biſhop and Tenant in Tail, or their Iſſue or Succeffor, enter, 3 
. yh theſe Lands were demiſeable, and actually demiſed, within the Sta- 7 


ag, but juſt before the Diſſeiſor entered, yet now they cannot be again 
Wed for twenty-one Years, or three Lives, till they have been in Far- 
&r Hands for eleven Years at leaſt; and ſo it is in the Power of the 
lug, the Diſſeiſor, nay of the mR or Tenant in Tail himſelf, to 


whe = Defendant : and whether theſe Lands, not having been let ſince 1630, could be leaſed 
wht Le e Queſtion; and Twiſden and Keeling, for the Reaſons herein mentioned, held they 
Þ . 212, Sid. 316, 416. Raym. 165. 2 Keb. 313. Pemble verſus Stern. 


8 — <- Hh $4 


72 


oft] ate and elude the Intent of the Act, y keeping the Lands ten or twelve i 
Tim 43 in their Hands; and though they die, or are removed preſently, yet 1 
oy 8 Iſſue can have no Benefit of the Statute till aſter eleven 9 9 ; 
mth eaſt, ee | | | | 1 
thot _ — and Inſtances were prefſed and urged in a (2) Caſe by (a) Where 74 
n On) */01 and Chie Juſtice Keeling, againſt Vindham and Moreton, and they the Caſe 2 =" 
then git them ſo conſiderable, that it put them upon finding out a more . chat I'S 
ſhop 7 ad natural Conftruction. 1 | 1 eng” 4 al 
kew! Wer Leaſe f 4 | Ewe Fork in1604, 2 5] 
s, an i Land; 10 three Lives, rendering the ancient Rent, in 1630, this Leaſe was ſurrendered, and * FI 
ied b = Pers BY ales till 1662, when the Archbiſhop made a Leaſe thereof to the Plaintiff's Leſ- 4 5 
durin *7 s the lame Rent as was reſerved in 1604, and died, and the then Archbiſhop entered, $ 1 
1 


For 


LEASES Ap TERMS ron YEARS. 


Page 357 For they held, that the Clauſe conſiſted of two Parts in the Disjungize 
 _____ * andif either of them were obſerved, it was ſufficient to warrant the Leafn, 
for three Lives, or twenty-one Years, within the Intent of the Status. 

the Words are, that h. Act all not extend to any Leaſe of any Mann 
Lands, &c. witich haus- not moſt commonly been letten to Firm; this is the 
firſt Part of the Disjunctive, and is general; the other Part is, o- ccenpird 
by the Farmers thieregf by the Space of twenty Tears, &c. and they thought 
chis the moſt natural and genuine Meaning of the Words, that the Land; 
to be leaſed muſt either be ſuch as have been moſt commonly letten, that 
is, ſuch as are not reputed Part of the Demeſnes of the Biſhoprick, or ſuch 
as have been occupied by the Farmers thereof by the Space of tren 
Years, Sc. that is, if the Biſhop. has let out Part of his Demeſnes to Fam 
and the Occupation of the Farmer has been approved for twenty Years to- 
gether, as not any ways inconvenient tothe Biſhop, the Statute will preſume 
that they are Lands fit to be let; and for the Authorities againſt this Opi 
nion 7 wiſden ſaid, in Mallitis Cale, that Point came in unneceflarily; and 
Leeling, that it came in on a fooliſh Argument, and therefore was of ng 
great Weight; and ſo in Sir Fu Mervin s Caſe, the Point never came it 
Queſtion, but only dictum fuit pro Lege; and for my Lord Cote, (thouzh 
he were a grave and learned Man) yet he was not infallible, nor did he de 
ſica to be accounted ſo, and this Opinion of his was not judicial, that if i 
had come to an Argument he might poſſibly have thought otherwiſe ; fe 
Keeling ſaid himſelf was of that Opinion, till he came to conſider the Ca 
and weigh the Inconveniencies of that Conſtruction; and it was ſaid, tha 
Queen Elisabeth kept the Temporalties of the Biſhop of Ely above tent 
Years in her Hands, and yet no Queſtion of his Leaſes after; and they fa 


likewiſe, that the Lord Cees Inference was falſe, and not warranted bytly A: 
Statute, viz. that if it had been leaſed for eleven Years it would be ſutfcient there 
for the firſt Part of the Statute, as to Leaſing, ſeems to refer to a mo Keſe 
antient Time; alſo it was held, that if the other Conſtruction prevaile wi. 
theſe Lands, or any other which continued unlet for eleven Years, coul r P! 
never after be let again ſor twenty-one Years, or three Lives, becauſe tht 4 
were not moſt accuſtomably letten, Sc. by the Space of twenty Yea 4 
which makes it the more reaſonable to reject ſuch Conſtruction; /ed Qu. n i 
if by letting them again to Farm tor 6 Years, or more, the Po on 
given by the Statute to leaſe for twenty-one Years, or three Lives, be n 
ſet up again; but Q re whether ſince as it ps mr before, the Jett; Th 
Farm by the King, or a Diffeiſor, Sc. is not ſufficient within this Statut 2 
whether likewiſe their keeping it in their Hands for eleven Years, or mf 
he of any Prejudice to the Biſhop, or his Succeffors, or to the Tenant | 
Tail, or his Iſſue; for if the Statute only intended letting to Farm by K Th; 
Biſhop or Tenant in Tail himſelf,”then all the objections before- menu {yy 
ſcem to loſe their Force, unleſs where the Biſhop, or Tenant in Tail, uy 
the Lands undemiſed in their own Hands for eleven Years or mot. td 10 
Cro Eliz. A Leaſe made by the Predeceffor of the Plaintiff for three 1 875 ; . 
874 dering Rent, and conſirmed by the Dean and Chapter, and the De _ ane 
| . ef claimingunder it avers, that it was the uſual and antient . e b 1 
. e Land uſually demiſed; the Plaintiff replies, that it was uſually be = fouls 
20 2592 Leaſe retained in the Hands of his Predeceſſors ſor Hoſpitality, as” fre 
; verſes abſ/que hoc, quod fuit magis uſualiter dimiſſa, &c. and it s bm is 
good Traverſe; for fince 32 H. 8. cap. 28. appoints that the gs . ler 
ſhall be reſerved, it is thereby implied that the Land ſhould have d wich 
uſually demiſed, otherwiſe the antient Rent canndt be reſerved. | due! 
Oo. Lit. 44. Another Thing required by the Statute is, that theſe Leaſes | 
- of Lands uſually letten to Farm, Ec. upon which Words it A 
SCs zb . hay ; hs 
* 5 Jac. | | 


n. 29+ Moor 759. Ray, 167. Say, 66. Leon. 4 4 Leon. 117% Powell o Powers 39% „0 


— 


% 
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. that a Demiſe by Copy of Court-Roll is ſufficient; for that is 
N of Law but an Eſtate at Will; and without Queſtion, Lands 
D 


ve . 7 
wi : Will by thoſe who have the Inheritance, rendering Rent, are 
5 e letten to Farm within the ſaid Act; and ſo it was ruled 


Eli. in Sir Fames Mer vin s Caſe, where Tenant in Tail let a Copyhold 


e. rendering the ſame Rent as before, and held a good Leaſe 
ms Un cap. 28. and Williams ſaid, he had known it thrice fo 
hs adjudged in his Time, in the Caſe of Tenant in Tail. | . oy 
nb But where Tenant in Tail had Power, by a particular Act of Parliament 
hat 0 make Leaſes for Life, Lives, Years or at ill, after the Cuſtom of the 
uch Manor, yielding the true and ancient Rent, Sc. and he made a Leaſe both 


hold and Copyhold by a Deed at Common Law, reſerving ſuch a 
wing this was held not to be warranted by the Statute as to the Copy- 


Page 358 


Moor 199. 
S Co. 5 b. 


Lord ATA. 
Joy's Caſe. 


hold, becauſe the Statute ſpeaks of Leaſes at Will by the Cuſtom of the 


4 Mor; which imports, that the Statute did not intend that Copyholds 
Opi ould be demiſed otherwiſe than they were before the Statute, and that 
; and zz by Copy of Court-Roll, not by a Leaſe for Years, and the Rent to be 
# ng reſerved thereon was cuſtomary Rent, not Rent upon a Leaſe tor Years at- 
ne it Common Law. © © S - | 


- 


* 


Rule 7. What Rent is to be reſerved: And herein, 


1. That there muſt be a Rent reſerved f. 
Reſervation of any Rent, though it was but to try a Title, yet it was held 


wid. the Statute being expreſs and poſitive; and therefore no Conſtruction 
coll it Pretence can be urged to avoid the Statute ; but in that Caſe it did not 


ſe the wpear that no Rent was, reſerved, but only the Plaintiff had not 
"Tos denn that there was any reſerved, and yet there might be, in the Leaſe; 
0 nd if not, the Defendant ought to ſhew it; and ſo the Exception diſ- 


328, 9. 


s to this the Statute is expreſs that a Rent muſt be reſerved; and Moor $93- 
therefore where the College of All Souls in Oxford made a Leaſe without Leon. 306. 


Carter ver- 


ſus Claytolr. 5 


Sav. 128. 


Pon Wlowed. : 

TT 3 DS 
M111? Be 7 : : p : 4 | 

Staty & That this Rent muſt continue due, and be payable to the Leſſors and 
Ir wol their Succeſſors. 3 


enam | | f 
2. ; This alſo is ſo ſtrictly required by the Statute: that it hath been held, 
ail, U. Anif a Biſhop, Tenant in Tail, Sc. make a Leaſe of Land, the ancient 


ſent whereof was 107. and reſerve: but 51. per Annum during his Life, 


Laſe ſhall not bind, becauſe the Rent originally reſerved was not pur- 


5 Co. 6 4, 


ed 100. per Annum after his Death, to the Iſſue or Succeſſor, yet this 


95 K to the Statutes; though there can be no Pretence or Prejudice to 
or ü ſue or Succeſſor, more than if the Biſhop, or Tenant in Tail, &c. 
jet : on releaſe the Rent, or any Part of it, during their own Lives, which 
as he ag they may do; idee Ruere (And yet perhaps the Determina- 
cont Hs more conſonant to the Statute, and more advantageous to the 
ave b wr, than by a Different Conſtruction, permitting to take a Fine, 


h he may ſoon 


ſquander away, and leave himſelf without an ade- 
ath Þ | 
adjucl „„ | | 3. That 


. 
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Page 359 3- That ſuch Rent muſt be the ſame, or more in 9 7 5 than hath been $f 

| | reſerved within twenty Years next before ſuch Leaſe made: And be 
1, What ſhall be ſaid to be the antient Rent, where Variety of 5 

Rents have been reſerved, or ſomething formerly reſerved now # 

| omitted or, varied. 8 3 | ets in 
1 Hard- 325, As to this, where Variety of Rents have been reſerved, as formerly 10 » 


326. Aarice then 201, then, zol, and laſtly 409. per Ann. or e contra formerly gol. then 7 
ver. Antro- 301. then 201. and laſtly 107. per Ann. the 107. in the one Caſe, and the | 


3 oe gol. per Ann. in the other Cafe, are the Rents to be reſerved on any new 5 
| . Leaſe to be made; but with this Diverſity between leaſes made by virtue ah] 
| of the ſeveral Statutes before-mentioned, and Leaſes by virtue of Powers in 8 
5 private Conveyances and Settlements; for upon Leaſes made by virtue of * 

f the ſeveral Statutes before-mentioned, this was the Meaſure immediately Af 
| after theſe Acts paſſed, and muſt continue ſo ſtill; becauſe the ſame Ads 5 

| being to warrant every ſucceſſive Leaſe as well as the firſt, there can be no of 

| | Variation of the Rent in any other Leaſe to be 'made from the Rent, that, 51 
1 upon Conſtruction of thoſe Statutes, was in the firſt Leaſe, made by tho 

=: virtue thereof, ſettled to be the ancient and accuſtomed Rent, and conſe- 

uently the Variety of Rents in ſuch Leaſes muſt have been only before the Qu: 

Statutes; but upon Leaſes made by virtue of Powers in private Convey- 75 

ances and Settlements at this Day, reſerving the old and accuſtomed yearly 051 

Rent, or the moſt ancient and accuſtomable yearly Rent, there the Rent * : 

reſerved on any Leaſe then in Being, or upon the Leaſe made laſt before 22 00 

ſuch Settlement or Conveyance, ſeems to bethe Meaſure of the Reſerration Toſs 

| upon any Leaſe after to be made by virtue thereof; for the Intent of ſucl 0 

| 7 Power, as well in ſuch Settlements as upan the ſeveral Acts before-men Wi dbu 

| tioned, was only that they, who were to make Leaſes by virtue thereof .... 

ſhould not put the Eſtate in any worſe Condition than it was at the Tim 1... 

of ſuch Settlement, or of thoſe Acts made, but keep it in the fame Pligh e » , 

and Condition as it then reſpectively was; and the Rent reſerved laſt before the | 

the making of ſuch Settlement, or of thoſe Acts, may well be called jd Mer 

or ancient in reſpect of the new Rent to be reſerved on ſuch Leaſe, to b |... 

La. . made after ſuch Settlement, or aſter thoſe Acts; but the Lord Chr, i the 1 

(2) 2 Vern. the Cafe of Lord (2) Mohn and Orby, ſeemed to make a Doubt of thi * 
a 531, 542. Conſtruction of the Words ancient and accuft,mable Rent, and thought thi Lav, 

, Preced. laſt Rent no certain Rule to go by; for ſuppoſe it were leaſed once at If 

3 Cham asg. greater, and twice at a leſſer Rent, he thought the ancient Rule muſt b narab 

: . that reſerved on the firſt Leaſe, for the two laſt may be made by a Tenan may | 

in Fee, who was not bound to reſerve the ancient Rent, but might let bang 

for nothing, if he pleaſed; but upon the 32 H. 8. cap. 28. or the ſam * 

Words in private Powers, viz. ſo much yearly Rent, or more, as hath bee ul the 

| moſt accuſtomably yielded or paid within twenty Years next before ſuc W 
* | Leaſe thereof made; if a greater Rent had been reſerved before the twen! Bu 
| Years, yet the reſerved within the twenty Years, though it were leſs 5 nate 
| the Meaſure of the Reſervation upon Leaſes to be made by virtue of thi tion is 

| | Statute, or of private Powers, worded in the ſame manner; butif ow U Words 

| twenty Years it had been let once at a greater, and twice at a leſſer Ro Ap 

| then the Queſtion will remain, which of the Reſervations will be the * In 

| | ſure of the Rent to be reſerved on any two new Leaſes to be mace "or U der 
1 how far the Opinion of my Lord Chancellor Cowper will 1 che uſes 

1 Opinions of my Lord Ch. Juſt, Hale and Holt is W e Meat 

| 9775 T | Nom 
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been let twice formerly at a leſs Rent, and once on the laſt Leaſe, at a 
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Opinions ſeem to fix a ſtanding Rule to go by, whereas his leaves it at *Thn: 
at Uncertainty, from which no Rule can be formed; for it may have 


eater ; and if the firſt Reſervation in this Caſe, being greater, ſhall be 
che Rule, why ſhould not the two firſt, in this Caſe, though they are leſſer; 
ſor his Reaſon ſeems to turn upon the Priority and Antiquity of the Rent, 
{0 that the firſt Rent, according to his Opinion, and the laſt Rent, accord- 
ing to their two Opinions, are to be the Meaſure of the Reſervation. | 

In ſome Caſes, Leaſes, by virtue of theſe Statutes, will be good, though go, 32. 
there be an Omiſſion of Things formerly reſerved, or a Variation in the Cro. Fo 
Rent reſerved in point of Time; therefore where the Dean and Chapter of 26. 


W:rcefter, were ſeiſed of the Manor of H. in Fee, inRightof their Church, Ce. Lit. 44 | 


of which Manor one E. was Copyholder for Life, under the antient Rent Nioor 
of 8s. and 84. payable at the four Quarter-Days of the Year, and heriot- Dean 0 
able at the Death of the Tenant, and the Copyholds of that Manor were Chapter of 
grantable by Cuſtom ſor three Lives; the Dean and Chapter 24 Elia. by f refers 
ndenture under their common Seal, demiſe the ſaid Lands to G. and his 5 2 
Aſſigns for che Lives of A. B. and C. and the Survivor of them, rendering 97% * 
9, and $4. Half-yearly, and without Reſervation of any Heriot; and 
after this Leaſe made the Dean dies, and his Succeſſorand the Chapter enter 
to avoid this Leaſe upon 13 Elix. cap. 10. (among other Reaſons, ) 1. Becauſe 
the antient Rent was not reſerved by reaſon of the Loſs of the Heriot. 2. Be- 
cauſe the Rent was not payable, as it uſed to be; for before it was payable 
Quarterly, and now it is reſerved payable Half-yearly, which is notſo bene- 
fcial to the Succeſſor; but it was adjudged, that notwithſtanding theſe 
Odjections the Leaſe was good, andſhould bind the Succeſſor, forthe 13 Elix. 
up, 10. does not avoid any Leaſe, if the accuſtomed Rent or more, be 
reſerved ; and here the accuſtomed Rent is reſerved, and the Omiſſion, or 
Loſs of the Heriot, is not material, becauſe that was not a Thing annual 
or depending upon the Rent, but perfectly caſual and accidental. 2. That 
tough the Rent was formerly reſerved Quarterly, and now Half-yearly, 
jet the Leaſe is good, and ſo would have been if it had been reſerved only 
Yealy ; for the Words of the Act are, whereupon the accuſtamed yearly 
Rent, or more, /hall be reſerved ; fo that if the Rent be reſerved yearly, 
the Words of this Act are ſatisfied, and this Word yearly, not being in | 
Moyntſoy's Caſe, makes the Difference; and yet this Rent had not all the 5 Co. 4. b. 
b:neficial Qualities the other Rent had, for whilſt it continued Copyhold, 5. b. 
the Lord might have entered for a Forfeiture upon the Denial or Non- 
payment of the Rent, which now, upon this Leaſe thereof, at Common 
lan, he cannot do. | 5 | 
lf the Rent was antiently payable in Gold, and it is now reſerved 5 Co. 4. b. 
pjable in Silver, this Leaſe ſhall not bindthe Succeſſor; for the Variation 5: b. 


ux be prejudicial to the Heir or Succeſſor, or by the Fall of Silver; and 


tough the ſame may be ſaid were it reſerved in Gold, as it uſed to be, yet 
5 continuing the Species of Reſervation formerly made, they have uſed 
the Precaution the Statute required, and the accidental Fall after can 
*10 ways imputed. . | Mo 
But if a Quarter of Corn was antiently reſerved, and now a Leaſe is 5 Co. 4. b. 
5 reſerving eight Buſhels of Corn, this is good; for the Reſerva- 
1 i the ſame both in Quality, Value and Nature, and differs only in 


A Precentor or Chanter of St. Pauls, being ſeiſed of the Parſonage of Palm. 106. 
f n Furs Cantarie, leaſed a Portion of Tithes for two Years, rendering Ff and 
er Ann. and reſerving Paſturage for a Colt in the Land of the a: 
ue and the Leaſe being expired, his Succeſſor made a. Leaſe for : 
one Years of the ſaid Portion of Tithes, rendering 81. per Ann. i 
*onutted the Running of the Colt; yet the Leaſe was held good, be- 
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661 * cauſe it was a Thing reſerved out of the Lands of the firſt Leſſee only 
wuich the Succeſſor could not reſerve, ſuch firſt Leſſee not being hs 
Tenant of the Tithes; otherwiſe perhaps if the Reſervation: had been 
general. - 7 1 | 1 


2. In what Manner ſuch Reſervation is to be made. 


All that ſeems neceſſary here to be obſerved is, that there muſt he x 
particular Mention or Specification of the Sum intended to be referred 
as well upon Leaſes to be made by virtue ot theſe Statutes, as upon 
Leaſes by virtue of Powers in private Conveyances and Settlement: 

for otherwiſe the Heir, or Succeſſor, would be put to infinite Trouble 
. Vexation and Expence, if the Reſervation might be allowed to be made 
in the ſame or as general Terms, as the Power itſelf was; and the Ne- 


Kent to lie upon them. - 
Cro. Car. Therefore where a Biſhop was ſeiſed, in Right of his Biſhoprick, « 
95- three Manors which had been uſually - let together at the Rent of zz! 
=p" Kol per Ann. and made a Leaſe of the ſaid three Manors, 0 ſuch and 
3 Keb. 385. ſuch Parts thereof, rendering the ancient uſual accuſtomed yearly Rent 
3 Com. Dig- and the Rents and Services at the Days and Times , ee 
25% without 2 any Rent or Sum in particular; it was Adjudged tha 
Bong 573*- this Leaſe ſhould not bind the Succeſſor, becauſe the uſual and ag 
1 Pe cuſtomed Rent was 321. per Ann. where all the ſaid three Manors he 
been let without any Exception; whereas now Part being excepted, thq 


which was the uſual and accuſtomed Rent for the Whole, cannot Þ 

ſaid the uſual and accuſtomed Rent for Part; or when Part is excepted 1 

and then the Reference being general to the ancient and accuflomab} 0 

Rent, nothing at all is reſerved, and by conſequence the Succeſſor 1 5 

bound by ſuch Leaſe. This appears to be the Reaſon in the Book fort 10 
Avoidance of that Leaſe, and being ſufficient for the Purpoſe, the v 

needed no other: But it will appear by the following Caſe, that if i d 

whole three Manors had been let without any Exception, yet the Reſe Pr 

vation in ſuch general Terms would have been ſufficient to have avid ft 

the Leaſe. SE 4A j : Rt 

Trin. 1706. Fitton Gerard, Tenant for Life, with Power to make Leaſes | mr 
in Cane. Lord twenty-one Years, or three Lives, ſo as upon every Leaſe of 1u Le 
2d cg and Lands as have been uſually letten, and Fines taken for them, the « fe 
k 4 my accuſtomed Rent, or more, be yearly reſerved, and ſo as upon ese Jer 
443. pl. 5. Leaſe of other Lands not uſually letten, or Fines taken for the and 
2 Vern. 531, there be reſerved the bet improved Rent that can be gotten for 9 
542 Fame, and the Leſſees to execute counterparts thereof. F':tton by 1 u 
3 85 ng denture 21 Decemb. 1702, demiſes to the 8 all ſuch Land Fro 
| . have been uſually letten, and Fines taken for them, for ninety- 8 
Chan. 255, Years, if three Perſons ſhould ſo long live, with a Reſervation in Ln 
;Chan. Rep · Words, Tielding and Paying therefore the reſpective old and acciſi Rer 
js 0d. 473, Jearly Rents; and if this Reſervation was purſuant to the Power, vi (0 ut 
n Queſtion; and my Lord Chancellor Cowper, being aſſiſted with che I 
Chief Juſtices Holt and Trevor, decreed, that this Leaſe was 0! 2 76 

to bind the Remainder Man; but my Lord Chief Juſtice Holt differec eſe; 

Opinion, and held this Leaſe good. 1, Becauſe the Reſervation being of al 

the very Words of the Power, if the Power was good, the Refers! 72 

muſt be ſo too, for the ſame Words muſt have the ſame Meaning in be dem 

and if a Sum certain had been reſerved, yet it muſt have been aver Wer 

have been the ancient and accuſtomable Rent, or more; and theretore New, 
Reſervation, in the Words of the Power, may be helped by ſuch an 4 26h 

108 


ment, and conſequently is good. 2. That if any of the Lands 3 
this Leaſe had not been anciently let, tho' the Reſervation in ſuc 


7 ” 
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* 25 to them, would be void, yet the Leaſe would remain good as to the Page 363 
others. 3. Though all the Lands were compriſed in this one Peed of Leaſe, 
ret the Remainder Man, Who is to have all the Deeds in his Cuſtody, 
mioht eafly diſtinguiſh them, as well as if they had been let by ſeveral 
Leaſes, as they were formerly. But my Lord Chancellor and Trevor held 
this Leaſe void againſt the Remainder Man, and not purſuant to the 


tvs 


cen 


be a Power. 1, Becauſe it was never intended that the Words of the Power 
ved, ſhould be turned verbatim into a Reſervation in Leaſes; and to ſay, that if 
pon the Words in the Power are good, they cannot. he bad in the Reſervation, 
nts; is a ſtrange Poſition, Suppoſe in the Power to make Leaſes it were pro- 
uble, vided, that in every ſuch Leaſe there ſhould be inſerted ſuch Covenants 7 
made 25 are uſual in Leaſes in that County, and a Leaſe were made in the 
Ne- 


very Words of the Power, would this be good? Certainly not; nor 
cord it be aided by any ſpecial Verd@, finding the Covenants uſual in 
that County. 2, The Queſtion in this Caſe is not between the Leſſor 


mable 


ck, 0 and Leſſee, (between whom perhaps the Leaſe may be good, and the 
ff 3 Rent Recoverable ;) but the Queſticn is, as to the Remainder Man, whoſe 
ch and Remoinder and Inheritance is to be charged by a Power which is to be 
„Ren 


taken ſtrictly,-and is not purſued; for the Intent thereof was, that a 
ertain Rent might be reſerved upon every Leaſe to be made, ſo that he 
in Remainder may know how to come at it, and form his Action for 
the Recovery thereof, which as this Reſervation is, he cannot do, but 
will Le involved in perpetual Controverſy and Uncertainty ; for he muſk 
not only aver and avow that the Sum he diftrains for is the ancient 
Rent, but muſt alſo prove it; for if the Tenant can ſhew another more - 
ancient Rent, then he may nonſuit the Remainder Man, and ſo z:t:es 
(1 tics he diſtrains or avows for any Rent, the Tenant by ſhewing that 
erother Rent has been reſerved, may baffle him and keep the Land in 
ſite of his Teeth, without any Rent at all, till he is ſo lucky as to hit 
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ſe, the vpon the true Sum reſerved upon every ſeveral Leaſe, which will be very Al 
at if i Glhcult for him in Remainder to do, and is no ways agreeable to'the 1" 
je Rele Power; but if a certain Sum had been reſerved, and the Counterpart MR {2 
avoid ſhewn under the Tenant's Hand, he muſt either ſhew a more ancient 


Rent, or it will be preſumed for the Pleintiff; and if he ſhould ſhew one 
more ancient, the Conſequence of that will be the avoiding of his own 
Leaſe, which, to imagine he ſhould attempt, is abſurd; and without de- 
{eating of the Leaſe he can never avoid Payment of the Rent when it is 
reverſed in Certainty; but as it is reſerved here, it is wholly uncertain : 
and my Lord Chancellor ſaid it was the firſt Attempt that ever was made 
odclegate the Power generally that was to have been executed particular- 
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on by and was a new Invention tending to introduce Perjury, Forgery and 10 
Land Fade, and therefore was not to be countenanced. . 
ninety⸗n So in the ſame Caſe, where Tenant ſor Life had made a Leaſe of the Lord M ul 
on in! * 


Lands not uſually letten, reſerving therefore the beſt and moſt improved * 


accu, ents ſor the ſame, according to the Words of the Power; this was held 
er, vis 6 uiterly uncertain, that nothing was offered to ſupport it. . 
ith the But a Caſe was therein cited, where Mr. Venalles of Che/lire had Lewſon ver, 
as not g Porer, by a Settlement, to make Leaſes of Lands anciently demiſed, Fe. 
t differed lerving, at leaſt 124, for every Che/hire Acre; and he made a Leaſg + 
on bein all the Lands anciently demiſed, reſerving all the Rent intended ii be 
Refer"! "creed; and though theſe Words were very. general and uncertain in 
ing in de demſelves, the Reſervation was held good, becauſe it might eaſily be 
n werke ucenained by the Reference of 12d. at leaſt, for every Cheſhire Acre, 
herefore «aſe it is known what a Cheſhire Acre is; and that may by Admea- 
ich an \ ment be at all Times aſcertained, and depends not upon uncertain 
compni! Biidence, | ; 


ſuch Ma! Of Precentar of St. Paul's made a Leaſe of Lands, the ancient Rent Hard: 32g, 


au was 40l. and a couple of CG, 2nd he now reſerves only the __ 8 
| ak a Covenant from the Om $0 pay yearly, over and abo e yu, 
. III. | RE Ee 


the 


page 363 the 400 Aa couple of Capons, or 6s. and 8d. yet this was held ſuch x 
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| e 7 Waſte was worth; and yet held, that this Addition of Acre of Waſte 
: Co. Lit. 44. ſpoiled the whole Leaſe, becauſe the Rent being intire in the Reſervation | 
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Covenant. as amounted to a Reſervation, and therefore the Leaſe good , 
. againſt the Succeſſor; but the Truth was, the Leaſe there was made to L 
Baron and Feme, and the Baron only covenanted in that Manner, which 0 
would not bind his Wife if ſhe ſurvived; and for that Reaſon neither b 
would the Succeſſors be bound. Et 5 b 
3. Where the Addition of more Land, with or without the Addition of 
| more Rent, ſhall avoid ſuch Leaſes. _ | 4. 
Ley 74, . Tenant in Tail, or any Spiritual Perſon, in right of the Church, ſeiſed 
Oro. Eli: · of a Manor whereof the Copyholds and Services have not uſually been let, 
Reels vers but only the Freehold Demeſnes, and they make a Leaſe of the whole A 
| Kogers. Manor, reſerving ſuch a Sum only as amounted to the ancient Rent; this ul; 


Leaſe ſhall not bind the Iſſue or Succeſſor; but the Reſervation in that Caſe c2 
was ſeveral, vis. reſerving the ancient Rent in Certainty for the Lands I: 


anciently let, and another diftin& Rent for the Copyhold and Services, not tio 

uſually before letten; and therefore the Leaſe was good as to the Lands va 

3 anciently let, becauſe for them the ancient Rent was reſervet. out 
Cro. jaa. A Prebend uſually let, with exception of all Crab Trees, Sc. at 17). per to 

458. Ann. was now let for three Lives at that Rent, without the Exception, vey 

N 290. and adjudged that the Leaſe was void to bind the Succeſſor, becauſe there Lar 

Bile, © was more let than had been anciently; for by the Exception of the Trees, Mo 

the Fruits and Boughs, and Soil itſelf, were excepted, which now by this An 

Leaſe paſs to the Leflee; and ſo more being let than formerly, it is not oth 

warranted by 32 H. 8. cap. 28. and then the Rent thereout reſerved can- on 

not be ſaid to be the ancient Rent, and by conſequence is made void againſt aft 

| the Succeſſor by 13 Elix. cap. 10. 785 Stat 

5 co. 5. Tenant in Tail by ſpecial Act of Parliament having Authority to male 5 

ex 


Moor 197, © Leaſes, Sc. Reddendo verum & antiquum Redditum, makes a Leaſe of 
Lord . Lands anciently demiſed, and of an Acre of Waſte not before demiſ- ſhall 
Jv's cale, ed, reſerving the ancient Rent, and ſo much more as the Acre of 


365.] 


iſſued out of the Whole, and out of every Part thereof, and the Acre of 
Waſte being never demiſed before, it could not be ſaid verus & antiquus 
; 1 which iſſued out of that which never before yielded any Rent at 


5 Co. 4, 5. If two Farms have uſually been let ſeverally, the one for 207. and the 
C0.139. other for 104. and a Biſhop Tenant in Tail, Sc. makes a Leaſe of both 


T Kab. 388, together, rendering 30“. per Aun. and dies, &c. this Leaſe ſhall not bind Wi Fn: 
| the Iſſue or Succeſſor, for the ancient Rent iſſuing formerly out of the Mea 
two Farms ſeverally, according to the aforeſaid Proportion, now Iſſues Tenar 

wholly out of each, and out of every Part of each; and where before 0 

the Rents were ſeveral, now they are entire; and it was ſaid to be but Part 0 
Wantonneſs, to ſave Parchment and Paper, to join them together in . 

one Leaſe, when they were uſually, and ought to have been, let ſeverally ; nk 

and there was no neceſſity or Colour of Convenience to join them in one cep 

Leaſe; and if he might join two, he might as well join twenty, which in cor 

' would be very prejudicial to the Succeffor, ſince it is a kind of Seignon 15 

and Prerogative to have ſeveral Tenants; therefore if 400. per Ann. hadin _ 

that Caſe been reſeryed for the two Farms, which is 100. per Ann. more 1111 

than the ancient Rent of both; yet this ſhall not bind, not becauſe more 1 n e 
reſerved than the ancient Rent, (for that the Statute allows,) but becauſe on 

by their being joined, if the Tenant ſhould prove inſolvent, the Lois Sy 


would be greater upon the Iſſue or Succeſſor. Dexile & C9 


\ 


5 


LEA SES AND 


7 oY 

ach 2 * Deviſee for Life, with Power to make Leaſes, whereupon the old and 4 

200d accuſtomed yearly Rent ſhall te reſerved, entered and bes new Houſe — 364 a 
ade to upon the Land, and then made a Leaſe for twenty-one Years, reſerving 148 : 1 
vhich only the ancient Rent, Sc. and argued, .that this could not be ſaid, to {cad and 
either be the ancient Rent, becauſe Part of it is iſſuing out of the new Houſe ; 

| but the Juſtices would not ſuffer it to be argued, but held the Rent to be 

nell enough reſerved. | 


4. Where a Reſervation of the whole Rent, or on] ro Ries a Leaf 
of Part, ſhall be good. BO | : 


5 On a ſpe Verdict th Caſe in Subſta f 

n let, On a ipecla. di Cale was in Subſtance no more than this ; Nod. 

hole A Biſhop ſeiſed of two Manors in Right of his Biſhoprick which had 0 i 
this ulually been let for 67. rs. 57. per Annum, now makes a Leale fortwenty- 3 Keb. 192. 
Caſe cne Years of one of thoſe h | 


TRE | > Manors only, reſerving the whole Rent; and 37% 583, 
1115 Mas a good Leaſe within ; 


medy for the Rent need ver. 
ands as not 10 ample and beneficia] as it was before; for before the Rent iſſned Lana. 
out of both, now out of one only, and the Statute is to be taken ſtrictly, 2 Venn. 411, 
per o prevent Dilapidations and Decay of Spiritual Livings. 2. That this „ 
tion, ves not the old accuſtomed Rent, becauſe it did not iſſue out of the ſame Comyns 37. 
here Lands, but out of leſs; and if that be alloued, you may leave but a pl „„ 
rees, | Moiety or Quarter Part, or but one or three Acres, to anſwer 1004. per Nil. Rep. 
this Amun. z. It was objected, that nou the Biſhop could not leaſe the 55 25 187. 
not other Manor at all; for if for the ancient Rent, Perhaps it is not worth Gan ak | 
. o much ; if for leſs, it is not the ancient Rent; or uppoſing he could 3 Mod. 249, 
ink laſe the other Manor for leſs Rent, yet the ancient Rent, which the 453 

datute chiefly deſigned to Provide for, will not be at all the better 12Mod: 24g, 
9 50 ecured; for now being reſerved out of one Manor only, that will be G;16. Eq. 
of the only Fund to anſwer it for the future; and if the Value of Lands Rep. 45, 64. 
25 pu 1 as ee 1 may, there will be no ſufficient Securit Kr Watts 
20 £13 for the old Rent, thou erhaps the new l n 
ale abundantly ſecured ; ny, this m * oy 3 
100 


Atkins and Windham held it 
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2 and after the Death of pl to = 7 

Alen, North being of the ſame Opinion, it was adjudged a good Leaſe, 5 Mod. 244, 
1 and this Judgment affirmed in Z R. upon a Writ of Error; Tor the an- po 
tat cent Rent being reſerved, the Statute is, ſatisfied, and what is not in ©" 427 

elt in the Biſhop's own Hands; and though the Diſtreſs for the ancient 

the n be not ſo large, yet the Biſhop cannot complain, having the Reſidue 
"th « the Lands in his own Hands, or out upon another Leaſe; and b 
nd mdram, if a Biſhop ſhould enlarge a Garden or Orchard, it would be 
the unreaſonable lo to tie him UP, as to force him to hold the Reſidue of ns , % 
yes ancy in his own Hands and never ſuffer him to demiſe it again, he- , | 
re Que he cannot reſerve the ancient Rent, as that ifſued out of every 1 
ut „r the old Land; but he agreed, that if the Bi op in this Caſe had b: 
in ea Leaſe of both Manors, reſerving the ancient Rent out of one of 9 
7; en only, this would not have been good to bind the Succeſſor, becauſe 
ne 1 Mane with the whole Land chargeable with the 


N 


n 
n 


but in this Caſe he havin the Reſidue h in hi 
„it is clearly Out of the Milch eng Fn, & 1 85 . 8 


1 _ uſually Jet at ſuch a Rent deſcen 


d to two Co rceners in 5 8 4 5. 6. 
et her own Part, reſerving Rent 110 | 


Rata ; fo it Id 
* urea fona le that the Frowardneſs or Perye ht of ane HY 


thi neſs of one Siſter, in \ 
to join in a Leaſe with the other Sifter, ſhould hinder 
making Leaſes at all ; and the Deſcent, which cauſed 
Act of _ en they could not prevent or 

« 35 


hinder, 
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0, Lit. 44 The Books are not agreed, whether a Biſhop, Tenant in Tail, or any 


page 365 * hinder, and the Acts of Law do no injury to any one. So if a Manor was 
*_ uſually let at 10s. per Annum Rent, and a Tenancy eſcheats, and then a 
Leaſe is made of the whole Manor, reſerving 10s. per Annum, this is 200d, 
though the Rent iſſues alſo out of the Tenancy, and that never was in Leaſe 
before; but the Eſcheat was the Act of Law, and by that the Seignory 
| being extinct ought not to turn to the Prejudice of the Lord; but if the 
Lord had purchaſed the Tenancy, he could never have leaſed it within 
32 H. 8. cap. 28. or the other Statutes, becauſe the Purchaſe was his own 
AR, and therefore the Tenancy having never been leafed before, no ancient 
Rent can be reſerved thereout, no more than a Manor which had never 
been leaſed can now be leaſed by virtue of any of thoſe Statutes. 


b. Spiritual Perſon, Sc. of Lands uſually let for a certain Rent, may make a 
1 hey 379, Leaſe of Part thereof, reſerving Rent pro Rata; but the better Opinion : 
©. 5 Co. 4, f. ſeems to allow of ſuch Leaſing, becauſe this in Effect is the ancient Rent; 5 
| and otherwiſe, perhaps, they could not Leaſe at all, if they hadnot a Power 10 
of dividing the great Farms; and Mounty oy s Caſe, which is contrary, they 
Jay, was adjudged upon a private Act of Parliament for enabling a pari- 1 
cular Tenant in Tail to make Leaſes, which neither his Eſtate nor the Fl 
Law would allow of (as the Leaſe there was for 300 Years,) but upon the . 
other Statutes, if all the Circumſtances thereby required are obſerved, a 4 
Leaſe of Part, rendering a proportionable Rent, ſeems to have no Incon- | 
venience in it, or be any ways againſt the true Meaning of the Statutes. 8 
Rule 8. That ſuch Leaſes muff not be made without Impeachment f U 


Herceſters the ſeveral Perſons therein reſpectively mentioned are by the Equity therecf fo th 
OE 68 reſtrained from making Leaſes diſpuniſhable of Waſte; for if, as the Pre- make 
Cones In amble ſpeaks, long and unreaſonable Leaſes are the chiefeſt Cauſes of D- ere 
eumb. 357. lapidations, and the Decay of all Spiritual Livings and Hoſpitality, much for a1 


therefore thoſe Statutes being made to prevent ſuch unreaſonable Leaſes then | 
for the future, muſt by conſequence prohibit their Power of committn but m 
or ſuffering Waſte; but if Biſhops ſhould not be reſtrained by 1 Elis. ch 7 
oth 


Dean and Chapter, otherwiſe they will be void by 32 H. 8. cap. 28. longer 
11 Co- 4, And although they are confirmed, yet if the Leſſee ſhould go about before 
: commit Waſte, he may be ſtopped by prohibition, and attached if he pe Le 
5 807 97. ſiſt in it; for ſo may the Biſhop himſelf, or any Eccleſiaſtical Perſon, . inſt 
aer Cie. they commit Waſte, either in cutting down the Timber Trees, or pullio ears, 
2 Kol. Abr. down or defacing of the Houſes or Poſſeſſions of the Church; and 1uc and the 
873. Waſte is alſo a good Cauſe of Deprivation; and as the Biſhop or othe 2 Fl 
Hob. 36. Eccleſiaſtical Perſon, cannot juſtify. the doing of ſuch Waſte, other thi a 5 5 
an, for Reparations, Fuel, or ſuch like Neceſſaries, no more can their Tenat * I 
3 Inſt. 304. or Leſſees, who derive under them. | | ib th 
e,, Lan 
2 Bulſ. 279. : 5 | thin 
Sid. 152. But where a Prohibition was moved for, to hinder a Parſon from digg! » Orc 
Ley. lo. of Lead and Coal-mines in his Glebe, the Court denied it, becauſe A, 
— 0 0 J having the Fee in him in as high a Manner as ever any Body vill bt . = 
d 4 


Nerd, it, if he cannot open the Mines, they will never be opened at all; 17, 
Caſe. ; . | 


"> 
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4 this Opening of Mines any Cauſe of Deprivation by the Canon Law; *Page 366 


$ 

2 and the Reaſon of Prohibiting the cutting down of Trees in the Church- 

d, yard by 35 E. I. ftat. 2. is, becauſe they were planted in Defence of the + They mey 
e Church, and alſo becauſe ſuch cutting them down is Waſte 7; and it is 5 wy __ 
$/ ſid in one Book, that the Parſon hath ſuch an Eftate in him, that he 25 or 1 — 
ne may maintain an Action of Waſte, for Waſte in cutting down Trees by Chancel or 
in his Termors. wy | of the 
NN EE Church, by 
nf | . 8 . 1 | the Stat. 

rer Mie; Leaſes may be made without Impeachment of Waſte two Ways; 6 Co. 37. 

= 1. Expreſsly by Words in the Leaſe, declaring the ſame : Or, 2. Impliedly Crs. Cars 
ny by Conftruction of Law; as if a Leaſe be made for Life, the Remainder 95 


e 2 ſor Life, this is diſpuniſhable of Waſte, and ſo not warranted by the Sta- 
tutes; becauſe in Waſte the Place waſted is to be recovered, as well as 
treble Damage, which the Reverſioner in this Caſe cannot do, without de- 
frojing the intermediate Eſtate for Life. | 


hey But if a Leaſe be made to one for three Lives, this Leaſe is good, be- 6 Co. * 
ar- cauſe it is not diſpuniſhable of Waſte, and the Occupant, if any happen, oy 
the ſhall be puniſhed for Waſte within the Statute of Glauceſter, cap. 5. witch 
| the fires an Action of Waſte againſt any one that held in any Manor for Term 


of Life or Years; and an Occupant in this Caſe holds for Term of Life. 


(F)Of Leaſes by Parſons, Uicars and others, with 
_ reſpect to other qualifications, DE 


S to Leaſes made by Parſons, Vicars and others, having Benefices 
or Promotions with Cure of Souls, theſe Things are to be obſerved: 
1.That Parſons and Vicars are expreſsly excepted out of 32 H. 8. cap. 28. 8 
hereol { that they are not, as other ſole Corporations, enabled by that Statute to ae 593 
make any Leaſes to bind their Succeſſors without the Confirmation of the 
Patron and Ordinary, but remain as they did perfectly at Common Law, 
{or any Thing in that Statute. 2. That they are not reſtrained by 13 Eli. 
ip. 10, from making Leaſes for twenty-one Years, or three Lives; but 
len ſuch Leaſes muſt not only be confirmed by the Patron and Ordinary, 
but muſt alſo be made with Conformity to the eight Rules or Qualities 
mentioned, otherwiie they will not bind the Succeſſor. 3. They, as well 
v others, are reſtrained by 13 Elis. cap. 10. from making Leaſes for any 
longer Time, notwithſtanding any Confirmation or Conformity to the Rules 
before-mentioned. | | 


ut it 5 
ne per But it is neceſſary that the Leſſor be a Prieſt; ſor if a mere Layman moor. pl. 
elo, | be inflituted and inducted to a Benefice, and make a Leaſe for twenty-one 836. „ 
pulli Tears, or three Lives, which is confirmed by the Patron and Ordinary, Cro. Eliz. 
ad fuc ind then the Incumbent is deprived guia mere Laicus; yet the Leaſe remains 2 1 


food, and ſhall bind his Succeſſor, becauſe it was made by a Parſon de 
Fitts pro Tempore, whereof the Law takes Cognizance by the Solemnity Byer 192. 
if his Inſtitution and Induction; and the People can take notice of no other. 293. 
wil the Parſon were after deprived for contracting of Matrimony when 

the Law was that Prieſts could not marry, or for not reading the Articles 

thin two Months, Cc. yet their Leaſes being confirmed by the Patron 


n diogit ud Ordinary remain good _ the Succeſſor, as well ſince the Statutes 
cauſe t*fore-mentioned, as they did at Common Law before the making thereof, > 
will ha ſe being made by a lawful Incu yy tempore exiftente, the ought 


ai be impeached by any ſubſequent AR or Neglect of the Parſon. 


* 


\ 
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Page 365 But if he who makes ſuch Leaſe be but a „ Incumbent, or be 
Cro. Jac in a Church by a Super- Inſtitution, or the like ſeeming Citle, and ſo be 
652. reputed the legal Incumbent, he cannot make a Leale to bind after his 
Bio of Death, or the Death of the true Incumbent; therefore where A. was made 
Ojerys lawfully Biſhop of Opry in the Time of E 7w. 6. and after in the Time 
Caſe. of Queen Mary, B. was conſecrated Biſhop of that Dioceſe, living A. who 
2 Com. Vig- was not deprived, and then B. made a Leaſe of Parcel of the Poſſeſfions of 
the Biſhoprick, and then A. died, and B. ſurvived him about three Years; 
yet after his Death it was adjudged, that this Leafe ſhould not bind the 
Succeſſor, becauſe it was a voluntary Act, and tended to the impoveriſhing 
of the Succeſſor, and A. not being deprived, continued Biſhop ſtill; o 
that the Conſeci ation of B. was a mere Nullity, and never made him Biſhop 
of that Dioceſe; but yet they held, that all judicial Acts done by B. as 
Inftitution, Certificates, Sc. were good, ever they were neceſlary, and 
could then be performed by no other. - 5 

Bro. Tit. So if one were appointed Biſhop of a Dioceſe, but never ordained or 
Tegen 68. conſecrated, (as, it is ſaid, in the Time of Ed. 6. ſome were not) then 
5 | Leaſes made by ſuch Biſhops, though confirmed by the Dean and Chapter, 


3 Com. Digs 
407. 


| 
will not bind their Succeſſors, becauſe for want of Ordination and Conſecra- | 
tion they are no Biſhops at all, and conſequently their Acts null and void in | 
themſelves; but if one were lawful Biſhop at the Time of making ſich ; 
| Leaſe, no Deprivation after will avoid the Leaſe, becauſe there was nothing ; 
, wanting when it was made, and the Deprivation after ſhall not impeach 
that which was good in itſelf before. ; | ( 
Bro. Tit. If the Incumbent, be he Clerk or Layman, were under the Age of 
4ze 8& twenty-one Years at the Time of mwking a Leaſe, yet ſhall not his Suc- 7 
: ceeſſor avoid it for this Cauſe, if there was nothing elſe wanting; for though | 
he ought not to have been admitted under Age, yet after ſuch Admiſſion he 8 
6 continned rightfol Parſon till deprived, and then all Acts done by him in 0 
the mean Time continue good and unasoidable; alfo in his Politick Capa- 4 
city, as Parſon, his Age is not material nor imputable. 5 
Though Leaſes made by Parſons or Vicars be in all Reſpects well made, 0 
yet by Nen-refidence they become void by virtue of the Statute 13 £1, | 
eap. 20. which is as ſolloweth; iz. That the Livings appointed for t 
Eccleſiuſtical Miniſters may not by corrupt or indirect Dealings be 
* transferred to other Uſes, be it enacted, That no Leaſe hereafter to be 
made of any Benefice or Eccle ſiaſtical Promotion with Cure, or any Part . 
thereof, nd not being impropriated, ſhall endure any longer than while 
„che Leſſar {hall be orderlyrefident, and ſerving the Cure of ſuch Beneſice, 
* without Abſence above eighty Days in any one Year, but that every he 
„ ſuch Leaſe immediately upon fuch Abſence ſhall ceaſe and be void, and 10 
* the Incumbent ſo offending ſhall for the ſame Joſe one Year's Profit of 6 
* his ſaid Benefice, Sc. and that all Chargings of ſuch Benefices with Cure 4 
« with any Penſion or Profit out of the ſame to be yielded or taken, other Ki 
« than Rents upon Leaſes to be made according to the Meaning of tis 
“ AR, ſhall be utterly void: Provided, that every Parſon, by the Laus 
of this Realm allowed to have tuo Benefices, may demiſe the one 0 
„them, upon which he ſhall not be then moſt ordinarily reſident, to his has 
« Qarate only that ſhall there ſerve the Cure for him; but ſuch Leaſe ſta , 
* endure no longer than during ſuch Curate's Reſidence without Abſence of | 
| * above forty Days in any one Lear. | | by 
2 Rol. Abr. This Statute, though it extends only to thoſe who have the Cure ifh 
465. Souls, yet by reaſon of the Multiplicity of Parſonages and Vicarage 4 Cur 
Yelv. 10%: England, hath been held to be a general Law, whereof the Judges 4 = 
208. bound to take Notice, without Pleading of it. | fen 
4. Co. 120 Upon an Action of Treſpaſs brought, and Not guilty pleaded, the Fr the 
Yely. 106. found the Defendant Vicar of D. and that he ſuch a Day leaſed d. he 
e Vicawnge to J K. for three Years, rendering Rent, which 7. S. e be 
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one Acre, Parcel thereof, to the Plaintiff, and that the Defendant wis page 368 
abſent ſeveral Quarters in one Year, via. fixty Days in ſeveral Quarters, | 
and it was adjudged for the Defendant, that this was ſuch an Abſence as 


be avoided his own Leaſe within that Statute. COST ie Sn | | 

his So it is ſaid to have been adjudged, that if a Parſon be abſent at ſeveral Noy 116 

8 Times, vis. ten Days at one Time, and twenty Days at another, and fo —_— ver. 

Me till eighty Days be fulfilled in one Year, that this is ſuch a Non-refidence e Wy 

rho within the Statute as ſhall avoid his Leaſe, 

$0 And yet where it was found by Special Verdict, that a Parſon made a Bulſ. 111» 

6% Leaſe of his Glebe and Tithes, and was abſent by the Space of eighty Days S ff 
E 


in a Year; yet becauſe it was alſo. found that he did upon all Occaſions . T'war= 
reſort to his Pariſh, and performed Divine Serviceinthe Church four Days 0 
in àa Week, and duly ſerved the Cure thereof, though he lived in another 4 v.21. H. 
Pariſh, which was a Non- reſidence within the Statute H. 8 F yet this was c. 13. & 28. 
not ſuch a Non- reſidence as ſhould avoid his Leaſe within the Statute of H. 8. c. 18. 
13 Elin. cap. 20. for that they held muſt be a Non- reſidence for eighty pag: 2 
Days together at one Lime in the Year, | | 93 5 Gs 33 


d or By this it appears, the ſureſt Way to avoid the Leaſe (if the Caſe will Degg. 126. 
then bear it) is to alledge the Abſence for eighty Days together, becauſe then 
piety the Cure muſt moſt certainly be neglected but ſince it'alſo appears, that if 

[ae the Cure were not neglected, though the Abſence were for eighty Days in 

(+ a Year at ſeveral Times, that this ſhould be no Avoidance of the Leaſe; 


therefore the other Caſes, which hold the Abſence at ſeveral Times, till 

eichty Days be accompliſhed in a Year, ſufficient to avoid the Leaſe, muſt 

be intended ſuch an Abſence as was accompanied with the Neglect of the 

Cure; otherwiſe the Caſes will not be conſiſtent and uniform. | 
And note; Where any Leaſe becomes void for Abſence above eighty Degg. 126. 

Days, no Confirmation of the Patron and Ordinary can fave it. 


ng Ifan Information be brought on the Statute 13 Elis. cap. 20. or if that Co. Elia. 
61% Statute be pleaded to avoid a Leaſe, Bond or Covenant, for the Enjoyment 825 5 
. thereof, it ought to be ſaid, not that the Incumbent was abſent, "ox, alſo Bo hs * 8 
Capa- that he was abſent eighty Days & ultra; for to ſay eighty Days, and Cowp. 341. 
made nothing more, is not ſuthcient within this Statute, which ſays above eighty 2 Term 
El Days; for he may be abſent eighty Days, and come again in the Night of 8 4755 ; 
7 4 the 80th Day; and if ſo, he is no Offender within this Statute, and Bog 
* therefore it ought to be exprſsley alledged, and not by Implication. Earl of Li- 
13 be 8 8 | 7 coln ver. Heſkins. 

1 Par So it muſt alſo be ſaid, that he was abſent eighty Days & u/traina Year; 3 
pln otherwiſe it will net be good, for ſo is the Statute exprelsly. | | Th S 400 
nchce Alſo it muſt be ſhewed that the Incumbent was voluntarily abſent; ſorif Cro. Eliz. 

t mo he vere abſent or did not ſ:rve the Cure, by reaſon of Sickneſs, Suſpen- 590. Moor 
4 hon, or becauſe he was inhibited by the Ordinary from ſerving the Cure 5 ares: 
05 or was ejected by any out of the Parſonage Houſe, or upon the Account of Sn 

| bor any other Reſtraint, this is no ſuch Abſence as will avoid any Leaſes, Sc. Bur. 2723. 
nes within theſe Statutes. ; | | | Stra. 1103 · 
of the : 3 2 Bl. Rep. 
e Laus 906. Cro. Eliz. 1co. Collins ver. Vaughan, Coup. 366. 
» ONE © © 

75 his Theſelaft Caſes prove the Unreafonableneſs of the Conſtruction that Moor 44%, 
e ſhall been made of this Statute in the following Caſe; where aParſon, after Co, BHS 


13 Elia. cap. on, di nie, nine 
0 . cap. 20. made a Leaſe to one, for twenty-one Years @ die confectionis, nyo 20s * 


Abſence : ; f 
| ds uſually letten, rendering the ancient Rent, and this was confirmed Aft and 


Cure 0 p the Patron and Ordinary; then the Parſon died; and the Queſtion was, Hales. 
rages lis Death was ſuch a Non-reſidence as that eighty Days aſter being in- Cowp- 129, 


curred ſhould avoid the Leaſe. Moor reports this Caſe, that the J udges 1 Term. 
3" divided in it, and that though Judgment was given againſt t k 


| e De- R 
he ſu 8 Under-Leſſee of A. in an Action of Debt brought by A. for Fe" 
iſe ut Rent; yet the Reaſon of it was for his Miſrecital of the Statute, T8 
aſlignet "hay he would have avoided the Leaſe to A. and conſequently the 

gh 


ter- Leaſe to himſelf; but Gro, reports the Caſe to be adjudged, _ 
3 7 "> hs 
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page 369 * the Death of the Parſon was a Non- reſidence within that Statuts te at, 
” — avoid his Leaſes; for they ſaid, the Intent of the Statute was to pro- 
vide againſt Dilapidations, and for Maintenance of Hoſpitality, and 
therefore muſt be intended to avoid Leaſes, not only for Non- reſidence, 
but alſo by the Death or Reſignation of the Parſon, for otherwiſe Dila- 
pidations would be in the Time of the Succeſſor, and he could not 
maintain Hoſpitality ; and Hals ſays, this was adjudged, as it is reported 
5 by Crs. by the Opinion of three Judges againſt one, but ſays it vas a 
AL ev. 61. hard Opinion; and therefore (2) where the ſame Point came in Queſtion, 
ent. 244 it was adjudzed that the Death of the Parſon was not ſuch a Non: reſi- 
yt 7 45, dence as ſhould avoid a Leaſe duly made. 1. Becauſe the Intent of the 
| E955 2 Statute was only to oblige the Parſons to Reſidence, by impoſing a 
 Advndan Forfeiture upon them of a Year's Value of their Benefices if they did not 
reſide, which could not be, if Death were a Non-refidence within that 
Statute ; for immediately, upon the Death of the Incumbent, all the 
Profits of the Living, except for Supply of the Cure in the Vacation, 
belong to the Succeſſor; how then could the Biſhop ſequefter them for 0, 
the Uſe of the Poor, for a whole Year, as the Statute directs. 2. It is 
plain the Statute meant a wilful Negligence, becauſe it ſays, he Party 


ſo offending; but Death is involuntary, and cannot be puniſhed ; and a 
Perſon who is dead cannot be abſent, for he is not i . 3. The Sta- N 
tute of 14 Elix. cap. 11. which allows Leaſes of Houſes in Market-Towns batt 
for forty Years, would be of no Effect, if Death ſhould be interpreted a nan 
Non- reſidence to avoid them. 4. The Confirmation of the Patron and ſic 


Ordinary would be to no Purpoſe, and their Permiſſion to make Leaſes 
for twenty-one Years or three Lives, with ſoch Confirmation, would 
be vain and idle, if fuch Leaſes ſhould continue no longer than during 
x the Parſon s Lite, for he might have made them good during his own 
g | Life, without any ſuch Permiſſion or Confirmetion. 5. Theſe Caſes above 
= cited prove that the Non-refidence, within this Statute, muſt be ſuch as is 
| voluntary; and therefore Sickneſs, Inhibition by the Ordinary,” Cc. which 
are involuntary, are a good Excuſe of Nou-rcfidence within this Statute, 
and fo have been allowed. | e 
( En-. But for as much as ſeveral Evaſions were found out to fruſtate and 
s 11.1. 15, elude the true Intent of the ſaid Statute of 13 Llizi cap. 20. therefore 
18. by another (5) Act cf Parliament it was provided as folloueth, vi. ä 
That where ſundry evil diſpoſed Perſons have defrauded the true nes; 
„ Meaning of the laſt mentioned Statute, by Bonds and Covenants, of | 
„ ſuffering ot':2r Perſons to enjoy Eccleſiaſtical Livings, and the Fruits 
thereof, for that ſuch Bonds and Covenants are not in Law taken to be efafti 


* Finſes, althovg 1 114zel they amount to as mich; be it therefore enadt- Lea 
„ed, That all Bonds, Contracts, Promiſes and Covenants hereaſter to ; 

be made, for ſuffering or permitting any Perſon to enjoy any Beneſice we P. 

* or Eccleſiaſtical Promotion, with Cure, or to take the Profits or Fruits Dlenct 

thereof, (other than ſuch Bonds and Covenants as ſhall be made for ch 

4 Aſiurance of any Leaſe heretofore made) ſhall, to all Intents and Pur- Kan 


*« poſes, be adjudged of ſuch Force and Validity, and not otheruiſe, 3 
1 59 5 by the ſame Perſons, made of ſuch Benefices and Kecleſiaftical dan 
Promotion, with Cure: and be it further declared and enacted, That 
„ all Leaſes, Bonds, Promiſesand Covenants, of and concerning Benefices emed 
and Eccleſiaſtical Livings with Cure, to be made by any Curate, ſtall 7 wer 
be of no other or better Force, Validity or Continuance, than if the 
« ſame had been made by the beneſiced Perſon himſelf, that demiſed, ol 
„ ſhall demiſe the ſame to any ſuch Curate. * 
(c) 43 Eliz. And by another (e) Act for Continuance of the ſaid. Statutes of 
9. 13 Elia. cap. 20. and 14 Eliz. cap. 11. there is another Clauſe, by v 
of Addition, That all Judgments to be had, for the Intent to have 
= and enjoy any Leaſe contrary to the ſaid Statutes, ſhall be _ 


as, 
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- 


« that Purpoſe. 


of extends only to Leaſes to be made after that Statute; therefore where 
; Parſon made a Leaſe for fixty Years before the 13 Z1:z. which was con- 


t frmed by the Patron and Ordinary, and then the Parſon died, and his 
d Succeffor, after the Statute of 14, Ez. cap. II. gave a Bond that the 
a Leſfze ſhould enjoy the Leaſe during the Term, and after became Non- 
, reident for above eighty Days in one Year, and ſo would have avoided 
- boch the Leaſe and the Bond; yet in an Action of Debt brought thereupon, 
le i: was adjudged that neither of them vere within either of thoſe Statutes ; 
a r as to the Leaſe, that being made and duly confirmed before 13 Elia. c. 
ot xc. nas good at Common Law; and then the Bond given for Enjoyment of 
at ſoch Leaſe, though it were given after 14 Elis. cap. 11. yet it was neither 
he hin the Words nor Intent of that Statute, which extends only to Bonds 
n, ricen aſter that Statute, for Enjoyment of Leaſes, contrary to 13 Elix. cap. 
Or 2 which this Leaſe, that was made before, cannot be ſaid to be; nor 
18 ola the Succeor himſelf avoid this Leaſe, and then the Bond given for 
755 ie Enjoyment thereof cannot be unlawful. : | | DC 
*. Alſo the ſaid Statute of 13 Elia. cap. 20. extends only to avoid Leaſes Comp, In- 
a- r Non-refidence or Abſence for above eighty Days in one Year, and the cumb. 361, 
uns Fatutes of 14 Elia. cap. 11. and 43 Elia. cap. 9. avoid only Bonds, Co- 264. 
d a tnants, Promiſes and Judgments, made or given for Enjoyment of Eccle- 
and uſtcal Livings or Benefices, become void for ſuch Non-refidence or Ab- 
les ence. and not where the living, Sc. became void by Death, Reſignation 
uld t Deprivation, Sc. which are Voidances at Common Law. 
ring Therefore where a Parſon covenanted with A. that he ſhould have his 3 Bulſ. 20> | 
bun thes for thirteen Years abſolutely, without ſaying, if he ſhould ſo long Rol. 1 8 
ove ie, and continue Incumbent, and afterwards, before the Expiration of mo Foray 
a8 15 be Term, reſigned his Benefice, and ſo became abſent or non-reſident 
hich above eighty Days; and his Succeſſor, after Induction, ouſted A. of 
Lute, e Tithes, upon which he brought an Action of Covenant againſt the firſt 
ron, who pleaded the Statute of 14 Elia. cap. 11. in Bar; but it was 
and hjudzed by Coke, Dodderidge and Haughton, that though this Leaſe was void 
fore che Reſignation, yet the Action well lay upon the Covenants in the 
vis. iſe, for the 13 Elix. cap. 20. avoids Leaſes only where the Parſon be- 
true nes abſent or non-reſident for above eighty Days in a Year; and the 
s, of Elis. cap. 11. as appears by the Preamble, intended only to avoid 
fruits Gs, Covenants and Promiſes, made or given for the Enjoyment of Ec- 
to be cal Livings, or the Fruits thereof, upon Pretence that they were 
nact- Leaſes within the ſaid Statute 13 Elia. cap. 20. and enacts, that they 
er to Wl de of ſuch Force and Validity, and not otherwiſe, as Leaſes by · the 
nefice we Perſons would have been, and ſo extends to avoidance thereof for 
Fruits plence, or Non-reſidence, for above eighty Days only, as the other 
le for dd the Leaſes themſelves; but this Reſignation was an immediate 
Pur. Kance of the Leaſe at Common Law, and an Action thereby attached 
iſe, as de Leſſee, immediately for Breach of the Covenant before the 
aftical adance, by Abſence or Non-refidence for above eighty Days, by 
That ſe of the Statute had incurred; and theſe Statutes did not intend to 
et meddle with - Avoidances at the Common Law, but leſt them as 
, ſhal 2 before, and by conſequence this Reſignation, which defeated 
if the mereft of the Leſſee at Common Law, was a Breach of the Cove- 
ſed, or 5 for which the Action well lay; ſo they held if the Parſon had 
1 T deen deprived, Sc. which would alſo in conſequence have de- 
tes al the Intereſt of the Leſſee; yet an Action of Covenant would 
* bay Fell lain againſt him or his Executors, becauſe the Covenant was 
8 5 de, and this Avoidance of his Intereſt was an Avoidance at the 


won Law, and not by force of either of theſe Statutes; and then 


: \ 7 
- 


id, in ſuch ſort as Bonds and Covenants are appointed to be void for *Page 370 
The Statute of 13 Eli. cap. 20. as appears by the expreſs Words there- ; 
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LEASES axy TERMS rox YEARS, 
| *Page 371 at Common Law ſuch Leaſe or Covenant is good, and the Parſon. a+ h: 
„ ow Peril, is to take care that the Leaſe or Covenant be made good "4 bk 
| to: his Agreement; as if Tenant for Life covenants that 5 ſhall enjoy 
his Lands for twenty-one Years, and afte” \ards commits a Forfeiture, ye 
| he ſhall be bund by his Covenant. V 
Brownl. But if a Parſon makes a Leaſe for therty or forty Years, if he ſo lons 
125. live, with Covenants for Enjoyment thereof accordingly, this ſo qualifies 


8 e Khoo the Leaſe and Covenant, that rigs On his Death will determine the Leaſe 
Haag An. Jet it will be ho Breach of the Covenant; but yet by ſuch Leaſe aud 


Covenant he takes 5 gp him to do no other Act whereby to avoid the 


Leaſe; therefore if he re ſigns, or otherwiſe voids the Living, an Action ö 
of Covenant will lie againſt him; but if this Clauſe were added, »;:, : 
and ſhall ſo long continue Parſon, then this Clauſe leaves him at libery d 
to avoid it by Refignation, Non-refidence, or otherwiſe, becauſe it qualific 4 

the Leaſe to continue no longer than whilft he continues Parſon, and in 
the mean Time leaves it in his Election how long or ſhort a while that be 
mall be. „ | 8 
| Moor 641. A Clerk entered into an Obligation, the Condition of which was, that py 
ell. ver. he being preſented, inſtituted and indufted to a Benefice then yoid, of 
Hygrave. ſhould, upon Requeſt of the Patron, reſign; and he afterwards made a 275 
3 Leaſe to the Patron, and then became abſent for above eighty Days toge. i 
ther, whereby the Leaſe became void; and then being requeſted by the fl 
Patron to reſign, which he reſuſed, the Patron brought an Action of Deb uh 
upon the Bond, to which the Defendant pleaded the Statute of 13 Eli. 
cap. 20. & 14, Elia. cap. 11. (ante 369.) and that after his Induction he let bec 
the Leaſe to his Patron the Plaintiff, and then was abſent above eighy for 
Days together, and averred that the Obligation was made for the enjoying © 
of the Benefice let by the ſaid Leaſe, and to the Intent to compel him noi '*' 
to avoid the Leaſe by Abſence, for fear of being required to reſign, an 
3 demanded Judgment, Gc. upon which the Plaintiff demurred; and the ; 
1 whole Court held the Plea good, and the Averment to be very apt, be T 
cauſe the Obligation being made generally to reſign upon Requeſt, migh Parſ 
| well be averred to be for this particular purpoſe, and ſo void. Day 
Cro. Eliz. © This Cafe fully proves, that the Bonds which have been attempta uy 
S. 490. and taken from Parſons upon making Leaſes, with Condition that the wrt 
* 640- ſhould duly ſerve the Cure, and not being abſent from their Benefice up 


Rep. 2. the Space of eighty Days, when they appear, or can be averred to be give 
for Security of Leaſes made by ſuch Parſons, will be void within thel 
Statutes, and no Recovery allowed thereupon; but Bonds with Conditio 
not to reſign, or do any other Act which ſhould Cauſe an Avoidand 
at Common Law, though they are made for Security of ſuch Leaſes, jt 
they will be good and binding, unleſs the Parſon can ſhew an Audi 
ance by Abſence for above eighty Days, and alſo ayer that the Bo 
was given to prevent ſuch Avoidance; for otherwiſe, if the Leaſe be 
comes void by Refiznation, or other voluntary AR of the Parſon, (exct 
ſuch Abſence for above eighty Days) the Bond is preſently forfeited 
Common Law; and the Statutes will no more relieve upon accoun uy: 
any Abſence after, than they would againſt a Covenant for that Purpoi ay 
but if ſuch Bonds were given, with a Condition in the Disjuncive, ® 
to be abſent above eighty Days, nor to refign or do any other Act, whit 3 
ſhould cauſe an Avoidance of the Leaſe at Common Law, Qy#r7% Tn. 
ther the whole'Bond be abſolutely void, or if it ſhall be good or bad, 20 
cording as the Avoidance firſt happens to be either upon theſe Statutes 
at Common Law. e | | 
4 Leon. 38, A Parſon let his Rectory for three Years, and covenanted tha Bw f 
39. Leſſee ſhould have and enjby it during the ſaid Term, without Exp * l 
* 2478. on, or any Thing done or to be done by the Leſſor, and was I 
8 In- bound in an Obligation to [the Leſſee for Performance of ere ; ; 
cumb. 364 afterwards, for not reading the Articles, was i2/o facto deprived 
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| 8 * 
» Satute 13 Elix. cap. 12. whereby the Leaſe became void; yet it was the Page 372 
Opinion of all the Jules that the Bond was not thereby forfeited, be:. 
cauſe the Leſſee was not ouſted by any Act done by the Leffor, but 
rather for a Nonfeaſance, and ſo out of the Compaſs of ſuch Covenant; 
as if one be bound not to do any Waſte, permiffive Waſte is not within 
the Danger of it; but otherwiſe it would have been, if the Leſſor had 
corenanted not to omit the doing of any Thing whereby the Leaſe ſhould 
become void. „% Ew 

80 if one be bound by Obligation to make ſuch a Leaſe for twenty-one 3 Bull. 20% 
Years, this is good; and ſhall bind him; but then it ſeems, that if this Comp. In- 
Leaſe becomes afterwards void for Non-refidence, and the Bond be put in curb. 364. 
Suit, if it be averred that Bond was given for Security of ſuch Leaſe 
zainft Non-refidence, this will avoid the Bond alſo. | ; 

If the Parſons Leſſee aſſigns over his Leaſe to another, and the Parſon Bulſ. 111. 
be abſent above eighty Days in a Year, the Leſſee may alſo plead the Comp. In- 
Satutes of 13 Elia. cap. 20. & 14 Elis. cap. 11. for the avoiding of his eumb. 364. 
on Aſſignment and Agreement with the Aſſignee, becauſe if he affigned _ 
der no more than what the Parſon demiſed to him, ſuch Affignment 
muſt be ſubje to the ſame Determination the original Leaſe itſelf was; 
and if that be determined, he who claims under the Parſon, may as well 
ſhew it in avoidance of his own Aſſignment, as the Parſon might in 
avoidance of his own Leaſe. | = 

It hath been held, that if a Parſon makes a Leaſe for Years, which after Cro. Eliz. 
becomes void by the Statutes for Non- reſidence. and there is an Obligation 529, 30, 
for Performance of Covenants, although there be ſome Covenants which do OY 3 

5 LES EF b «4 3. v. Colehiil. 

not concern the Leaſe comprized in the Indenture, yet is the Bond intirely 1 wor a's 
rod; otherwiſe all the Meaning of the Statute would be defrauded by Conv. 324. 
putting in a lawful Covenant into the Indenture, | . 


Though the Statutes aforeſaid make void Leafes, Bonds, Sc. where the Comp. In- 
Parſon is Non-refident, and neglects to ſerve the Cure for above eighty cumb- 364- 
Days together, yet ſuch Leaſes or Bonds, Sc. are not void ab initio, but P*8& 127 
only from the Time that ſuch Abſence of eighty Days ſhall be compleated; 
fr the Words of the Statute are, Hall endure no longer but while the Leſſur 
fall be ordinarily rgident, (therefore ſo long it ſhall endure) and ſerve 
tre Cure without Abſence above eighty Days in one Tear, (but that every ſuch 
Lrſe, immediately upon ſuch Abſence, Mall ceaſe and be void; therefore till 
* | 1 of above eighty Days be accompliſhed, the Leaſe is good 

ad in Being, „ 55 

len it hath been adjudged, that if ſuch Leaſe by Indenture be Cro. Eliz. 
made, containing Covenants on the Leſſor and Leſſee's Part, and after by 28, 
Abſence for above eighty Days both the Leaſe and Covenants do become 4 allis and 
ad; yet an Action of Covenant doth well lie for the Leſſor or Leſſee, Co. Eliz. 
for any Covenant broken before the End of the eighty Days Abſence ; 245. 

tif he was abſent for above eighty Days, though Part of the Time inn 
arred pending the Action, and before Plea pleaded, yet it is a ſufficient 3 Leon. 102. 
tbſence, and may be pleaded in Avoidance of the Leaſe. 

Therefore if in ſuch Caſe an Action of Covenant be brought, the De- Dyer 372. 

nt muſt not only plead the Statutes, which make the Leaſe and Co- a. b. 
Sha void, but muſt alſo plead the Performance of Covenants to the 
me of the eighty Days * expired. | | 
thoſe Statutes are pleaded to avoid any Action, Care muſt be taken Cro. Eliz. 
only to alledge the Abſence or Non-refidence fully, but alſo that the 490 
7 tes be truly recited; therefore where the Statutes of Elia. was recited wor og 
- this Clauſe, tam diu (where the Words are tam cito) quam, Sc. aut jp. 
* pars inde venerit ad aliquam poſſeſſionem, vel uſum inhibitum vel, | 
(which Words, by 14 Eliz. cap. 11. are repealed and appointed to 
Mitted) Judgment was given againſt the Party fog this Miſrecital, 
but any Regard to the Matter in Law. 7 8 5 
N \ Though 


"TT 
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"*Page353 * Though the Statute of 13 Ez. cap. 20. doth allow a Parſon or Vicar 
I | Comp. In- that hath Benefices to demiſe the one of them, upon which he ſhall not he 
= cumbe892- ordinarily reſident, to his Curate, yet it is thought from 14 E. c. 11, chat if 
{ 2575 yes ſuch Curate leaſe the ſame over toanother, though he himſelf is not abſent 
ö Hr. above forty Days in any one Year, if the Incumbent or Parſon be abſent 
| above eighty Days in the ſame Year, that this ſhall avoid the Curate' 
Leaſe; becauſe 14 Elia. c. 11. ſays, that all Leaſes, Bonds, Sc. of Benefices 
and Eccleſiaſtical Livings with Cure to be made by any Curate ſhall be of 
no other nor better Force, Validity or Continuance, than if the ſame had 
been made by the beneficed Parton himſelf that demiſed or ſhall demiſe 
the ſame to any Curate; yet by Tan feld, when a Parſon leaſeth to his Curate, 
who leaſech over, the Statute doth not make the Leaſe void by any abſence 
= | of the Parſon, but of the Curate only for forty Days; tor otherwiſe, a; 
f he held, the Intent of the Statute might be eafily fruſtrated, which was, 
that he that ſerved the Cure ſhould be the Occupier of the Glebe and 

Tithes belonging to the Church, and none other; but Gere. 

Comp- In- But admitting that the Parſon s Abfence for above forty Days ſhould 
unn. 362. not avoid the Curate's Leaſe, yet we muſt diſtinguiſh who ſhall be ſaid 2 
ſufficient Curate for that Purpoſe ; and that is only one who is legally 
admitted by the Ordinary of the Place, according to the Laws of the Land; 
for otherwiſe he is no Curate, although he ſerves the Cure, and is reſident; 
fo that if the Parſon ſhould make a Leaſe of the Glebe and Tithes to ſuch 
a nominal Curate, yet by,the Parſon's Abſence for above eighty Days the 
Leaſe will be avoided; and if they ſhould be ſequeſtered, in this Caſe, ac- 
cording to the Statute, the Parſon cannot plead that they are let to his 
Curate, becauſe he is no Curate in Law, and his having a Cure there is A 
an Oirence againſt the Law, of which it is not reaſonable that either th 


| Incumbent or Curate ſhould take advantage. fight 
Comp. In- Mete; It has been held, that a Parſonage may he a Manor: as if be- only 
Ro Rer. fore the Statute Qa Hmptores Terrarum, the Parſon with. the Patron be w 
pug 5 and Ordinary, had granted Parcel of the Glebe to divers Perſons to hold rema 

& C.. 23, of the Parſon by divers Services; this makes the . Parſonage a Manor; hrma 
2+ and if the ſame be a Copyhold Manor, then, notwithſtanding all the du. not b 


tutes before rehearſed, Parions and Vicars, as well as all other Feeleſiaflica fende 


Perſons, may grant Copies ſor Life, in Tail or in Fee, according to the ſo it 

Cuſtom of the Manor: For the Copyholder doth not derive his Efe v be 

out of the Eftate or Intereſt of the Lord only, but from the Cuſtom, and Wow 

33 ſaid to be in by Cuſtom, without any Regard to the Perſon of the Diffe: 

Grantor ; and theſe Grants by Copy are good without the Confirmation 0 upon 

the Patron and Ordinary, and are not avoided by Non-refidence or Death al Pt 

Se. of the Parſon; neither do any of the Statutes aforeſaid extend or i: Curre1 

late to Rectories and Tithes that are impropriated and become Lay-Fee of thi 

and remain in the Hands of Laymen, but 365 they may do with them a before 

with any other Inheritance whereof they. are ſeiſed; but Appropriations! excee 

the Hands of Biſhops, Colleges, or other Eccleſiaſtical Perſons are lab tat t 

to the aforeſaid Statutes and Rules, as other Inheritances whereof the many 

are ſeiſed; and ſo are Impropriations, if by Preſentation, &c. the f 4 

carage be reſtored to the Church out of which it was endowed; for 0 - 

ſuch Preſentation they are become for ever after preſentable, and the ie 

| propnation is deftroyed. 1 Ne * 
teen. 102 In Debt upon Bond to perform Covenants in a Leaſe made by the 2 
Cars Cafe. ſendant, the Parſon to the Plaintiff, the Defendant pleads 14 Klin © ay 
11. and Abſence for above eighty Days, Cc. and held a good Plea 8 
Avoidance, c. but then Exception was taken to the Pleading, becauſe ib E 
Defendant ſays, that the ſaid Church is a Parochial Church, car cn 7 by 
Animarum, but does not ſay, that it was ſo at the Time of the Leaſe a! {ta 


Obligation made; ſor it may be, that at the Time of the Leaſe were 


* 
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acar f CO 

| ception Judgment was given for the Plaintiff, 3 | 3 

De 3 a a Bond with Condition to pay ſuch a Sum, the Defendant Godb. 29. pl 
ſent eads the Statute 14 Elia. cap. 11. that all Covenants, Bonds, Sc. made 38. Ae 


tr the enjoying of Leaſes made of Spiritual Livings by Parſons, Se. 
ſhould be void, and avers that this Bond was made for the enjoying of 


e of Money, the Juſtices held it clear tor Law, that the Bond was good, and 
had out of the Statute; and ſo by this Caſe it appears, that ſuck Averment will 
miſe not hold good againſt an expreſs Condition to another Purpoſe; and this - 


differs from Hargrave and Webb's Caſe, which was only to reſign gene- 
rally on Requeſt, and therefore might well and conſiſtently be averred to 
be to the Intent to compel, not to avoid the Leaſe by Abſence, for fear of 


being required to reſign. 


2 3 —_ ** W 
* > 


wit WY (G) Of the Confenr or Confrrmation of others to 
gall Leaſes made bp Eccleſiaſtical Perſons: And here- 


In, 8 


\ 


e, ac or Eſtates made, or of the Perſons making the ſame. 

0 his | | | i 

re 3s S to this it is to be obſerved, that no Confirmation whatever of any Comp, 
er the Leaſe or Eſtate made by Eccleſiaſtical Perſons not conformable to the eumb. 365 


only in the Caſe of the concurrent Leaſe; for that not being conſtrued to 
be within the Reſtraint either of the 1 Eli. cap. 19. or 13 Elia. cap. 10. 
remzins as it did before at Common Law; and as at Common Law Con- 
irmation was neceſſary to make ſuch Leaſe good againſt the Succeſſor, 
not being warranted by 32 H. 8. cap. 28. {unleſs the old Leaſe were ſur- 
tendered or expired within one Year aſter the making of the new Leaſe,) 
it is ſtill, and with Confirmation will bind the Succeſſor; this ſeems 
b be the chief, if not the only Uſe of Confirmation, as to any Perſons 
Wowed to make Leaſes within 32 H. 8. cap. 28. But there appears this 


upon the 1 Eliz. cap. 19. and concurrent Leaſes made by other Eccleſiaſti- 
al Perſons on the 13 Elia. cap. 10. for upon the 1 Elix. cap. 19. the con- 
current Leaſe is not reſtrained to any certain Time before the Expiration 
of the firſt Leaſe, but may be made three, four, five Years, or more 


exceed twenty-one Years, upon the Conſtruction before taken notice of, 
lat the ſecond Leaſe is void, or at leaſt good by  Eftoppel only, ſor ſo 
ny Years as are then to come of the firſt Leaſe; but concurrent Leaſes, 
b be made by any of the Ecclefiaſtical Perſons within the Reſtraint of 13 
liz, c2þ. 10. will not be good to bind the Succeſſor, unleſs the former 

e for Years be ſurrendered or expired within. three Vears next after the 
ting of ſuch new Leaſe; but this is expreſsly provided for, not by the 


he De £iz. cap. 10. but by the 18 Eliz. cap. 11. as hath already been ſhewn, 
x, cf 'carenextto conſider where Confirmation was neceſſary atthe Common S 8 
Plea , and where it continues ſo at this Day, in reſpect of the Perſons ,. 


Wlinzany Leaſesor Grants oftheir Eccleſiaſtical Poſſeſſions: The Perſons 
7 "cre reſtrained by the Common Law from making any Leaſes, Grants 
lates to bind their Succeſſors without Confirmation, were only Sole 

5 : | Corpora · 


+ Vicar, and then it was not cum Cura Arimarum; and upon that Ex. Page 374, 


row's Cale. 


{ich a Leaſe ; but becauſe the Condition was expreſsly for Payment of 


. Where Confirmation is neceffary either in reſpect of the Leaſes 


tickt Rules or Qualities before-mentioned, will bind the Succeflor, except Co. Lt. 44 


Diference between concurrent Leaſes. made by Archbiſhops or Biſhops 


telore the Expiration thereof, ſo that both Leaſes in the Whole do not 
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Page 375 2 as Biſhops, Abbots, Deans, Parſons, Vicars, Prebends, and 
uch like; for Corportions Aggregate might make what Leaſes ther 
| | pleaſed, without Confirmation of any other Perſons whatſoever; but the 
9 5 Ban of the Common Law never thought fit to truſt ſuch ſole Corbo. 
rations with any Alienation or Diſpoſition of their Poſſeſſions to bind their 
Succeſſors, without the Concurrence and Confirmation of other Perſons: 
and though Biſhops and Abbots were conftrued to have the whole Eſtate 
and Right of the Land in themſelves, which Parſons, Vicars, Prebendz 
and ſuch like, had not, yet as to the binding their Succeſſors they had no 
more Power than the others, without the Concurrence and Confirmation of 
the Perſons ſubſtituted and appointed by Law for that Purpoſe, _ 
Comp. In- And where ſuch ſole e make any concurrent Leaſe upon the 
cumb. 366. Statutes before-mentioned, the Law continues the ſame at this Day, aud 
0. Lit. 44. they muſt be confirmed in the ſame Manner as any other Leaſes or Eſtate; 
1 I made by the ſame Perſons muſt have been at the Common Law. i 
| Co. Lit. 44. 80 alſo Parſons, Vicars, can make no Leaſe at this Day, though it be 
. with Conformity to the eight Rules before-mentioned, to bind their Suc- 
Cro. Eliz: ceſſors without Confirmation of the ſame Perſons who by Common Lay 
| - nj In Very required to confirm all Leaſes, Grants or Eſtates made by them; for 
eumb, 367. they are expreſsly excepted out of 32 H. 8. cap. 28. and conſequently con- 
tinued as they were at Common Law till 13 Elia. cap. 10. impoſed a total 
Reſtraint on them, as well as all other Ecclefiaftical Perſons, to make Leaſes 
to bind their Succeſſors for any longer Term than twenty-one Years, or 
three Lives; and though by that Statute they are left at liberty, as well as 
other Eccleſiaſtical Perſons, to make ſuch Leaſes, yet having no Ability 
by 32 H. 8. cap. 28. to make them ſolely, as other ſole Corporations had, 
therefore to make good even ſuch Leaſes againſt their Succeſſors, they mul 
have the Confirmation of the ſame Perſons, and in the ſame Manner, az 
uy muſt have had at the Common Law beforethe making of any of thoſe 
| tatutes. h 
10 Co. o The Grants of ancient Offices belonging to Eccleſiaftical Perſons are not 
within any of the Statutes before-mentioned, but remain as they did at 
Common Law, and therefore may be granted with the ancient Fee; by 
then all ſuch Grants muſt be confirmed to bind the Succeſſor, becauſe the 
muſt have been ſo at the Common Law, Ne 1 


2. What Perſons are to confirm ſuch Leaſes or Eſtates, and in what 
HD 6 a Manner. | 


As to the Perſons who are to confirm ſuch Leaſes or Eftates, we mu 
take notice that this varies according to the Nature of the Perſons yer 
make ſuch Leaſes, and the Nature of the Title of the Perſons who att 

to confirm the ſame. EH | | | 
Co. Lit- 300. Therefore if a Parſon makes a Leaſe for three Lives, or twenty -n 
vo 7+, Years, or leſs, obſerving the Rule before-mentioned, this is to be con 
Legi. - firmed only by the Patron and Ordinary, and no Confirmation of th 
Co. 153. Dean and Chapter is required thereto; for they have nothing to 0 
1 C0. 19. _ that which the Biſhop doth, as Ordinary, in the Life-time of th. 
' Bie p,. „ | 
Bro. Tit. But if the Biſhop be Patron of the Church in Right of his Biſhopric 
Leaſes 64. and alſo Ordinary, then the Dean and Chapter ought likewiſe to conn: 
Co, Lit. 300. all Leaſes made by the Parſon, becauſe in ſuch Caſe the Advowſon of t 
: Church is Parcel of the Biſhoprick, which he cannot charge to bind! 
Succeſſor without the Concurrence and Confirmation of the oy 
page 376 * Chapter; and how far the Succeſſor of the Parſon will be bound in e 
Caſe; will appear hereafter. | ; 


, , 


LEASES axy TERMS ron YEARS. | 
80 where a Prieſt in the Cathedral Church of Wells being Parſon Im- Dyer 239. 


and 
they rſonee of the Church of V. made a Leaſe by Indenture for 100 Years Benl. £0. 


12 Elia. cap. 10. rendering Rent to him and his Succeſſors; and this Lege ver- 

He by 5 Dean and Chapter only, without any Confirmation of W 
the Biſhop, who was Patron and Ordinary; then the Pal ſon died, and his - 
Succeſſor accepted the Rent, and after, before 13 lia. cag. 10. made a Leaſe 
for forty Years, which was confirmed by the Biſhop, Dean and Chapter; 
and it was adjugded, that the firſt Leaſe was igſe facto void and deter- | 
mined by the Death of the Parſon who made it, ſo that no Acceptance of 
the Rent by the Succeſſor after could make it good, for want of the Patron 
and Ordinary s Conſent. 7 TE | 

% where a Prebendary in a Cathedral Church, or an Archdeacon, made Dyer 61. U. 
a Leaſe for Years of Parcel of their Poſſeſſions, to which Confirmation was 106. b. 24> 
requiſite, and this was confirmed only by the Dean and Chapter, without Pi „ 
any Confirmation of the Biſhop; it was held, this Leaſe ſhould not bind Rol. NL | 
the ſucceeding Prebendary or Archdeacon, becauſe the Biſhop. is Patron 481 
2nd Ordinary of every Prebend, and may be ſq of an Archdeaconry ; and Co. Lit. 305. 
therefore, to make good Leaſes by them againſt their Succeſſors, the“ | 
Binops Confirmation ought likewiſe to be had, as well as the Dean and 


con. Chapter s. ; 1 5 | 
| total But upon the Books there ſeems a manifeſt Diverſity between the Confir- Dyer 356, 2. 
Leaſes ton of the Biſhop, as Patron and Ordinary, without Confirmation like- Þ- | 
rs, orie of the Dean and Chapter, and their Confirmation withoutthe Biſhop's; 8 In 
vell a WW: alſo between the Reſignation, Deprivation or Tranſlation; andthe Death Rl. A. 
4 { the Biſhop, who ſo alone confirmed as Patron or Ordinary; for if any 4 

15 


79- 
Dean, Archdeacon, Prebendary, Parſon or Vicar, had made any Leaſe for 2 At 200. 
ears at the Common Lau, or ſhould make ſuch Leaſeat this Day, whereto ** H. 6. 9. 
onfirmation is requiſite, and the Biſhop, as Patron and Ordinary, con- i 
ms ſuch Leaſe, without any Confirmation of the Dean and Chapter, and 
hen the Dean, Archdeacon, Prebendary, Parſon or Vicar dies, or is re- 
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iltop, as Patron and Ordinary, without any Aid or Concurrence from the | 
an and Chapter; and therefore, as Liitleton ſays, ought to hold himſelf Lit. I. 648. 
tent, and agree to that which his Patron and Ordinary have done, for Co-Lit.543- 
comes in ſubſequent to ſuch Charge: But, as appears by the Caſes b. 
ore put, the Confirmation of the Dean and Chapter alone, without the 
hop's Confirmation likewiſe, will not be effectual to bind the ſucceeding 
eideacon, Prebendary, Parſon, Vicar, Sc. becauſe he derives no Title 
er them, nor comes in with their Aſſent or Concurrence; for they have 
Wing to do with the Collation of any Perſon, but the Biſhop does it 

Outely, and in virtue of his own Power as Patron and Ordinary ; and 8 
q telore it ſuch Leaſes want his Confirmation, thoſe who come under him 
h avoid them, notwithſtanding any Confirmation of the Dean and 
wpter, under whom they derive no Title; but becauſe ſuch Advowſonor 
git of Collation is alſo a Parcel of the Poſſeſſions of the Biſhoprick, and 
lind the ſucceeding Biſiap, the Confirmation of the Dean and Chapter 
quiſue; as in all other Caſes where the Biſhop who is a ſole Corpora- 


are no pored, and the Biſhop collatesanother as Patron and Ordinary; yet cannot 

7 did e Incumbent avoid the fi: ſt Leaſe, though it was not confirmed by the i 
* an and Chapter, becauſe he came in purely by the Collation of the * 
ſe the 1 
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boy M, makes any Diſpoſition of the Poſſeſſions of his Biſhoprick, therefore 
my ng ſuch Confirmation of the Dean and Chapter, the ſucceedingBiſhop, 
hy 5 Incumbent, ſhall avoid ſuch Leaſe: But here another Diverſity ariſes 


0 * the Tranſlation, Reſignation or Deprivation of the Biſhop, and. 
Leah, Ia the firſt Caſe it is held, that the Leaſes confirmed by him 
ie, without the Confirmation of the Dean and Chapter, will bind the 
Iran Biſhop and his Incumbent, during his Life; but in caſe of Page 377 
ilops Death, ſuch Leaſes ſo confirmed by him alone, as Patr 24 
0 i- a 
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and Ordinary, will not bind the ſucceeding Biſhop or his Incumbent * 
and a Diverſity is taken where a Biſhop, Sc. makes any Eftate, Leaſe al 


| Grant of a Rent-charge, Warranty, or any other Act which may ten! 15 
| to the Diminntion of the Revenues, which thould maintain the Suce-fly, ih 
| there the Reſignation, Deprivation, or Tranſlation of the B ſhop, Sc. iz B. 
all one with his Death; but where the Biſhop is Patron and Ordinary, wi 
and confirmeth a Leaſe made by the Parſon without the Dean and Chap. hi 
ter, and after the Parſon dieth, and the Biſhop collateth another, and jo 


then is deprived, tranſlated, or reſigns, yet his Confirmation remaineth 
good; for, ſays my Lord C:#e, the Revenues that are to maintain the 


Succeſſor are net thereby diminiſhed ; but this ſeems a very precarious ſo 
i ERKReaſon; and a better Reaſon of the Diverfity ſeems to be this, that when al. 
the Biſhop, as Patron and Ordinary, has by Deed under his Hand and fal 
Seal ſubſcribed his: Confirmation of the Leaſe, this ought to be bind ** * 
upon him, at leaſt during his own Life; and therefore though he be fer 
wards tranſlated, deprived, or refigns, yet fince theſe are either by his or 42 
; | immediate Acts, or occaſioned by his Default, it is not reaſonable the and 
= ſhould be allowed to avoid or derogate from his own Acts, which other il 
5 wiſe would have bound during his Life; for the Law never permits any t he | 
| avoid or derogate from his own Acts; but theſe Reaſons have no Placy . 
after the Biſhop's Death, for then his Confirmation is at an end, and ca 9 
g > be no longer binding on his Succeſſor, ſince he had no Powerto charge thy 0 
| Poſſeſſions of the Biſhoprick any longer than during his own Life, withou = 
' Concurrence and Confirmation of the Dean and Chapter, who are by La by 
ſubſtitued and appointed to that Purpoſe. | | 1 
| Dyer 106 b. But yet it is moſt adviſeable to have the Confirmation likewiſe of th 1 : 
| 22r. b. Dean and Chapter upon ſuch Leaſes made, and in ſeveral Books thei <a 
| Plow: 528. Confirmation is either pleaded or admitted, fince without it the Le a x 
| | Ic cannot bind any longer than during the Biſhop's Life who ſo con 5 : 
| Tit, Confir- firmed it. ; : 5 thoiy 
| nalen 21, In ſome Caſes the Confirmation of the Patron is neceſſary, and in ſo i 
is 30 not; wherein this Diverſity is taken in the Books, that ſuch ſole Cat 4 
j orations, who have not the abſolute Fee and Inheritance in them, % 
ö 8 Parſons, Vicars, and ſuch like, if they make any Leaſes « 4 - 
| Eſtates, there to bind their Succeſſors, the Patron muſt confirm the ſam 45 
but ſuch ſole Corporations who have the whole Eſtate and Right in the he C 
as Biſhops, Abbots, Cc. or ſuch Corporations Aggregate who hae bn 
whole Fee and Inheritance in them, as Dean and Chapter, Maſter, Fe 5. 
lows and Scholars of any College, Hoſpital, Sc. theſe may make Le Conf 
to bind their Succeſſors, without any Confirmation of the Patron or Fou Gonk 
der, though the Biſhop, Abbot, Dean, Maſter, Sc. were 8 8 : 3 
the Reaſon of this Diverſity appears in the Nature of the Right with wii Th 
aeach is inveſted. . „„ 4 15 to 
Ro). Abr. But if a Parſonage or Vicarage be a Donative, then the Conſime g cg 
15 of the Patron alone is ſufficient to all Leaſes, Sc. made by the Parſon 3 
rer 273. Vicar, and ſhall bind the Succeſſor without the Confirmation of hel 
her. . | 
Co. Lit.3oo- If there be a Patron paramount, as well as an immediate Patron, C = 
„ firmation of the immediate Patron, without the other's Confirmato, d 1 
oe by not good; as if a Parſon be Patron of the Vicarage of the ſame on Fm 
*37% and the Vicar makes a Leaſe, confirmed by the Parſon and Ordinary, ny 
is not good without the Confirmation of the Patron of the ReQtory it Gr- 
| becauſe both have an Intereſt in the Poſſeſſions of the Vicarage. WW: 
2 Rol. ADi- Tf the Biſhop of A. be Patron of the Church Preſentative of e tient þ 
7, and lies within his Dioceſe, and this is the Corps of a Prebend in ods A 


lier. 


Co, Ellz. 587. Dr. Herbert and, A, Sid, 57. Keb % Gir and Riders 
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* ;f.4. and the Biſhop of A. is alſo Patron of the Church of C. which is *Page 378 


t; alſo Preſentative, and lies in the Dioceſe of the Church of D. and after- 
" wards the Church of C. is lawfully annexed and united by the Aﬀent of 
ent 


the Biſhops, Deans and Chapters, of both Dioceſſes, to the ſaid Prebend of 

B. and afterwards the Biſhop of A. doth collate . S. to the ſaid Prebend, 

which now by the Union doth conſiſt of both Churches, and doth inſtal 

him in the Cathedral Church of 4. and then the Prebendary makes a Leaſe 

for Years, which is. confirmed by the 28 Dean and Chapter of 4. and 

not by the Biſhop of B. yet this is a good Confirmation, for by the Union 

the B ſhop of D. hath annexed the Church of C. to the Prebend of B. and 

ſo hath deprived himſelf of the Power of Confirmation as Ordinary; for 

after the Union, the Prebendary is inveſted in both Churches by his In- 

falment, without any Preſentment, Admiſſion, Inſtitution or Induction 
to the Church of A. or C. | | 1 

If the Dean of any Cathedral Church makes a. Leaſe or Grant of Comp In- 
any of his Poſſeſſions, wheieof he is ſole ſeiſed, to bind his Succeffors, cumb. 370, 
and Confirmation be neceſſary thereto, this muſt be confirmed by the 

Biſhop and Chapter of the ſame Church, and not by the King, although 

he be the Patron of ſuch Deanery; becauſe, as hath been ſaid, the Dean 


wal and Chapter have the whole Fee, and Inheritance in themſelves, and then 
4 . the Patron's Concurrence or Confirmation is not neceſſary; but it ſeems 
ee th to be a Doubt, whether the Confirmation of the Biſhop be neceflary to 


ſuch Grant or Leaſe; and ſeveral hocks ſeem to hold, that the Con- De aa 
firmation of the Chapter alone, without the Biſhop, is ſufficient to make 273: a. b. 

| good the Dean's Leaſes or Grants that need Confirmation; but yet it 349- pl. 18. 

5 laid down as a Rule in the Par/2u's Goun/ellor, that the Biſhop's Con- 4 

ſumation, as well as the Chapters is neceſſary to all Leaſes and Grants 478, 481. 

made by the Dean; and what is ſaid by Fits. that the Biſhop and Chapter Legg. 120, 

are in Law looked upon but as one Body, ſeems alſo to favour this Opinion; F. N. B. 

forit is reaſonable that the whole Body ſhould confent to the granting of 194* | 

their Poſſeſſions, and not that the Biſhop, who is the Head of the Body, 

ſhould be unconcerned therein: alſo the Poſſeſſions of the Dean are ſaid 

tb be derived from and carried out of the Biſhoprick, and the Biſhop de 3 Co. 5. b. 

Jure, is ſaid to be Patron of the Deanery, which are all ſtrong Arguments 17 E. 3. 40+ 
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aſes 0 | a | 
fas lo prove the Biſhop's Confirmation neceſſary, though no Book Caſe can 3 Ori. * 
tb be found expreſsly to warrant it, but rather the contrary, as appears by 1 


the Caſes firſt cited, wherein no Notice is taken of the Biſhop's Confirma- 
bon, or that it was neceſſary ; i4eo Quare. | | 
But if ſuch Deanery be merely Donative, then the King's Conſent and Comp. In- 

Confirmation, as Patron muſt be obtained, and that without the Biſhop s cumb. 331, 

Confirmation is ſufficient, as in all other Donatives, wherewith the Biſhop 5 

nothing to do. | | | | 

| The Dean of Wells might anciently have paſſed his Poſſeſſions belong- pyer 353. 
g to his Deanery, with the Aſſent of the Chapter, without the Biſhop's #a/lrowd 
Confirmation; and after this Deanery of Vell, was ſurrendered by the aud 3 
Jean thereof, with all the Poſſeſſions thereunto belonging, and ſo diſ- 3 
blvedby Act of Parliament; this Diſſolution was confirmed, and a new * * 
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n, Co #anery erected, and the Nomination of a new Dean, and his Succeſſors, | 
nation, pen to the King and his Succeffors; and it was thereby alſo enacted, 
Tr ke the Dean and his Succeſſors might demiſe, grant or part with any 

nary, al their Poſſeſſions, in the ſame Manner and Form as the ancient Deans 


nieht and uſed to do; in this Caſe, if the new Dean made any Leaſe \ 
er Grant of any of his Poſſeſhons, the Biſhop's Confirmation is not 
ary thereto, but only the Chapter s, becauſe that alone was ſuffi- | 
ap fore; neither is the Confirmation of the King requiſite, becauſe 
* 5not a mere Donative of the King, though he hath the Nomination of 

1 Dean; and by the Statute the new Deanery is made of the ſame 

zure as the old one was, which could not be a Donative, becauſe the 

Vor, III. „ Dean 


tory 


3. whi 
2 Chu! 
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page 379 Dean and Chapter might, without the Conſent or Confirmation of any 
| Drer e. But if a Biſhop hath two Chapters, and makes a Leaſe of any of the 


282. b. is confirmed only by one Dean and Chapter, this will not bind the 


| Latch 23. only; yet this is good, and ſhall bind the Succeſſor, becauſe by the Sur- 


31 H. 4. 84 
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others, have paſſed away their Pofſefſions. | 

3 Co. 75. It has already been ſhewn, thatall Leaſes or Grants made by Archbiſhops 
zo Co. 6o. or Biſhops, whereto Confirmation is neceſſary, are to be confirmed by 
2. the Dean and Chapter; for the Law, not thinking fit to truſt the Biſhop 
; Do 25 b. alone with the Diſpoſition of his Poſſeſſions to bind his Succeſſors, did for 
that Reaſon (amongſt others) conſtitute the Dean and Chapter to gie 

| their Conſent and Confirmation to all Leaſes or Grants made by him to 


bind his Succeffors. 


- 


Poſſeſſions of the Biſhoprick, whereto Confirmation is neceſſary, and this 


3 6 f Succe ſſor of the Biſhop, for both are but one in reſpect of the Biſhop, if 
oil. the Biſhop is choſen by both. So it is if. a Biſhop be Patron of an Ad- 
Kol. Abr. vowſon in Right of his Biſhoprick, and collates a Clerk, who males 2 
477- Leaſe for Years, and the Biſhop and one Dean and Chapter only con- 
8 234. firm it; this will not bind the ſucceeding Clerk of the ſucceeding Biſhop, 
S Tit. for want of Confirmation by the other Dean and Chapter; but though 
4 Biſhop both Deans and Chapters have uſed to confirm ſuch Leaſes, yet if one 
of Lite fell Dean and Chapter have ſurrendered their Poſſeſſions to the King, and 
and 1 then the Biſhop or his Clerk, make a Leaſe, whereto Confirmation is 
5 0 necc ſſary, and this is confirmed by the remaining Dean and Chapter 
render the one Dean and Chapter is diſſolved, and are as if they never 
had been; and although after ſuch Surrender, the Dean and Chapter who 
ſo ſurrendered, were again erected, yet Confirmation by the other would 
be ſufficient; as was held by the greater Part of the Juſtices in Ireland, 
1500 by five Juſtices in Zngland, who certified their Opinion to be ſo into 
reland. | | 

4 Co. 51. If two Biſhopricks, that were originally diſtinct, be by lawful Au- 
tthority united, and the Uſage hath been ever fince the Union, that the 
ſeveral Deans and Chapters have made Confirmations ſeverally, cit. 
each Dean and Chapter of the Leaſes of Grants of the Poſſeſſions of 
their reſpective Biſhoprick, but the Charter of Union is not extant, 0 
cannot be found; ſuch ſeveral Confimation is good, becauſe it ſhall be 
intended, by reaſon of the Uſage, that the Union was made Spiritrally; 
and in ſuch a Manner, that, notwithſtanding the ſame, all Leaes 
and Grants ſhould ſeverally be confirmed as they were before the Union; 
and this either to prevent Confuſion, or by Reaſon of the Remoteneſs 0 
the feveral Deaneries; and then Modus & Comventio vincunt Legem, and 
ſuch Confirmation by the Dean and Chapter of their own original Pol 
ſeſſions, is good; ſecus if the Union were made generally, for then bot 

ought to confirm. | | 


Day: ye. f a Biſhop hath no Dean and Chapter, then his Grants are to be co 

ol. Abr. firmed by the Clergy of his Dioceſe, where Confirmation is neceffary; (00888 rc) if 

477 the Law will not truft any ſole Corporation with the Diſpoſition on Jon 
Poſſeſſions, as hath been before obſerved. ” (3 

Corp. In. Whenever a Dean and Chapter are to confirm any Leaſe or Gran hay 


eumb. 367. the Dean himſelf muſt join with the Chapter, and Confirmation by | * the 
' , Subdean, Deputy or Proctor, will not be ſufficient; for they have 1. W1alties 

/ Power to charge the Poſſeſſions of the Church, neither is any Strange Wher 

— capable of being a Dean, Subflitute or Proctor, but only one of ® Mhcther 

1 Chapter. i ; Merpy o 
Therefore, where upon a Compoſition for Tithes, a Parſon gran T Whom 
10. Tit. an Annuity to the Abbey of Bartel, and this Grant was con Ml Le 

Corporatios the Biſhop, Dean and Chapter, being Patrons : but in the Deed r are t 
Te Confirmation it e that the Dean was abſent, and did not put ; abe 
av-47- Seal thereto, but that the Chanter, who was his Commiſſary, did ent, o 


Palm. 461. l 8 . | 
Latch. 237, him; and there it was held, that though the Dean might have a TT the 


Fo 
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or Deputy to exerciſe his Spiritual Juriſdition, yet that ſuch Deputy or Page 380 
Commiſſary cannot charge the Poſſeſſions of the Church. 


the Leaſe, but one who was his Deputy in his Abſence; and upon a Lateh m7 
Suit in Chancery, to ſet aſide the Leaſe, a Statute of the College was Palm. 480, 


Office of Dean in all Things 1½ Perfen', & Cllegium, &c. yet the Judges 
eld, that the Confirmation by the Deputy was not good, for that he 
had no Authority to confirm this Leaſe by the College Statute pro- 
vided; for that by the Word C:!/:g7um, all the Poſſeſſions of the College 
were not to be - underſtood, but only the Site and Circuit of the Col- 
lege, or Place of its Situation; which Caſe ſeems to prove, that if by the 
Statutes of a Church or College, the Deputy Dean may confirm Grants 
and join in the making of Leaſes, as if the Dean himſelf was preſent 
and joined therein, that then ſuch*Confirmation will be 2 for the 
Founder or Patron may make what Law he pleaſes for the Regulation 
of the Corporation, and when. he has inveſted the Deputy-Dean with ſuch 
Power, this has the ſame Sanction that any other Laws for the Regulation 
of that Corporation have. | | 
As a Deputy Dean, generally ſpeaking, cannot confirm Leaſes, ſo Noy 94. 
neither can he who is but a mere Commendatory Dean; viz. a Dean Palm. 46a, 
by Recipere in Cmmendom; for though he may take the Profits, becauſe 480. 
that was one End of his having the Deanery i» Cimmendam, and may, 250. 
with the Chapter chuſe a B:ſhop, and alſo exerciſe Spiritual Juriſdiction, Jon. 158+ 
and fue or be ſued by that Name, becauſe thoſe Acts are of Neceſſity, Oe. 
and for the Advantage of the Deanery; yet cannot he confirm Leaſes, . 
lor this is merely a voluntary Act, and ſuch commendatory Dean is 
but D-þ;itarius, and not a Dean compleat; but if a Dean be. elected 
I hop, and before his Conſecration obtains a Diſpenſation to hold his 
Dzanery in Commendum, ſuch Dean may well confirm Leaſes, Gd. and 
it he be tranſlated to another Biſhoprick, and aſter his Election, and be- 
re Conſecration, obtains a Diſpenſation to hold the ſame Deanery in 
Lnnendam with his ſecond Biſhoprick, his old Title remains; and Con- 
irmations, and other Acts done by him as Deau, are as good in Law as 
he had never been made Biſhop; for there is a great Difference be- 
deen a Recipere in Commendam, and Retinere in Commendam ; the one 
comes in purely by virtue of the Diſpenſation, and has no other Title; 
the other comes in legally at firſt as Dean, and by virtue of the Piſpen- 
lion is only enabled to continue ſo fill, for that gives him no original 
zen Title, as in the other Caſe, and therefore he is as much Dean as he 
"before; and the ſame Diſtinction holds between Recipere and Reti- 
tre in Commendam, in caſe of Biſhops; for a mere Commendatory Bi- 
bp in the Recipere cannot confirm Leaſes, Sc. but in ſuch Caſe the 
arbiſhop is to do it: alſo the Guardian of the Spiritualties cannot 
whim Leaſes; for ſuch Confirmation, being a mere voluntary AR, and 
zug to transfer a Right to another, none are capable of it but thoſe' 
Mo have the Eſtate and Right in themſelves, which ſuch Commendators | 
ok e Subſtitutes, Rectors, Deputies, and Guardians of the Spi - : 
"ates have not. x 7 . 
N here there is a mere Commendatory Dean in the Recipere ; Quære, 
nay the Biſhop's Leaſes and Grants are not to be confirmed by the 
* oy = Dioceſe, in caſe where there is no Dean and Chapter, or 
elſe. 
bal Leaſes or Grants, which need Confirmation of a Dean and Chap- Comp. In- 
are to be confirmed by the Dean and major Part of the Corporation, cumb. 368. 
ng ſo confirmed are good, though ſeveralof the particular Members | 
* or are not preſent; for the Dean and major Part of the Chapter 
the Corporation, and the others have no Negative Voice to hinder 
| 1 GE ſuch 


A Leaſe was made by the Free Chapel and College of Vindſor under Dyer 233: b. 
the common Seal, but the Dean or Warden himſelf was not Party to ee In- 


ſhewn for the Authority of the Deputy to exerciſe and perſorm the ER 
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Page 381 * ſuch Majority from doing any Corporate Act; for otherwiſe, by the Cor- 
5 ruption or Perverſeneſs of one or two Members, the whole Corporation 
might ſuffer; and that this was the Law, appears by the following AR of 


ö Paafliament. 5 | 
33 H. S. cap. * Albeit that by the Common Laws of this Realm of England, all Af. 
We ſents, Elections, Grants and Leaſes had, made and granted, by the 


Dean, Warden, Provoſt, Maſter, Prefident, or other Governor of any 
Cathedral Church, Hoſpital, College, or other Corporation, by whatſo- 
< ever Name they be incorporated or founded, with the Aſſent and Con- 
« ſent of the more or greater Part of their Chapter, Fellows or Brethrenof 
„ ſuch Corporation, having Voices of Aſſent thereunto, be as good and 
« effectual in the Law, to the Grantees or Leſſees of the ſame, as if the 
«* Reſidue of the whole Number of ſuch Chapter, Fellows and Brethren of 
„ ſuch Corporation, having Voices of Aſſent had thereunto conſented and 
agreed; yet the ſaid Common Law, notwithſtanding divers Founders of 

_«-ſuch Deaneries, Hoſpitals, Colleges and Corporations within the ſaid 

« Realm, have, upon the Foundations and Eſtabliſhment of the fame 

« Deaneries, Hoſpitals, Colleges, and other Corporations, eſtabliſhed and 

« made, amoneft other their peculiar Acts, local Statutes and Ordinances, 

« that if any one of ſuch Corporation, having Power and Authority to 

* aſſent or diſſent, ſhould and would deny any ſuch Grant or Grants, that 

then no ſuch Leaſe, Election or Grant, ſhould be had, or leaſed or 

“ granted; and for the Performance of the ſame have been, and be daily 

« thereunto ſworn ; and ſa the Reſidue may not proceed to the Perfection 

of ſuch Elections, Grants and Leaſes, according to the Courſe of the 

« Common Laws of this Realm, unleſs they ſhould incur the Danger of 

« Perjury; for the avoiding whereof, and for the due Execution of the 
Common Law univerſally within this Realm, and every Place, in one 
Conformity of Reaſon to be uſed, be it ordained, eftabliſhed and enacted, 

« by the Authority of this preſent Parliament, That all and every part: 

« cular Act, Order, Rule and Statute, heretofore made, or' hereafter to be 

7 « made, by any Founder or Founders of any Hoſpital, College, Deanery 
| « or Corporation, at or upon the Foundation of any ſuch Hoſpital, College, 
| « Deanery or Corporation, whereby the Grant, Leaſe, Gift or Election, 

of the Governor or Ruler of ſuch Hoſpital, College, Deanery or Cor- 

x « poration, as have or ſhall have Voice or Aſſent to theſame, at the Time 

1 « of ſuch Grant, Leaſe, Gift or Election, hereaſter to be made, ſhould be 

| „ in anywiſe hindered, or let by any one, or more, being the leſſer Num. 
« ber of ſuch Corporations, contrary to the Form, Order and Courſe ot 
the Common Law of this Realm of England, ſhall be from henceforth 
« clearly fruftrate, void, and of none Effect, with an Abrogation of al 
« Oaths heretofore taken to ſuch Effect, and a Penalty of -5/. on an} 
_* Perſon who ſhould for the future give ſuch Oath.” 

When the Dean and Chapter are to confirm any Leaſe, there ought not 
only to be a Majority of them, but they ought alſo to be perſonally preſent 
and Capitulariter Congregati in one Place; which, with other Circumilances 
relating to the Manner of their Confirmation, will appear by the followin 
Caſe, which was thus: © 

Dav. 42, 43 The Biſhop of Fernes make a Leaſes for Years, the Chapter conſiſting © 
Se. Bean eleven Perſons, viz. the Dean and ten Prebends, confirm it in this Manne! 
ond Chatter viz. The Dean makes one J. S. a mere Layman, his Proctor or Subſlit's 


— 1 % to give his Aﬀent to all Leaſes and Grants ; this Proctor, and three of th. 
Dyer 145. Prebends only meet together, and fix the ChapterSeal to the Confirmati 


Rol. Abr. of this Leaſe, which Confirmation was made in the name of the Dean an 
47% Chapter; after that three others of the Prebends, at ſeveral Days, by them 
| ſelves, ſubſcribe their Names tothe ſaid Confirmation; and after the Death 
of the Biſhop, his Succeſſor enters upon the Leſſee; and it was adjuds f 

lawful, for that the Leaſe was void after the Death of the Biſhop who mw 

it, for want of Confirmation; 1. Becauſe no Confirmation was made 


* + 
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4 the Dean himſelf, but only by the Proctor, which was not ſufficient; for page 382 
he was merely a Stranger to the Chapter, and not capable of ſuch Procura- SON 
tion; and therefore all he did is void both by the Canon and Common Law; 
{rin the Canon Law the Rule is, An snon poteft demandare Votum ſuùm, 
nf uni de Capitulo; and there is another Rule, Oportet guod Procurator 
ſemper inflitutus fit de Collegio; and another Votum dari non poteft per Li- 4 
ras; and agreeable to this is the Rule of the Common Law; for in the 1 
Parliament the Peers may give their Vote by Procurator or Proxy, but their 
Proctors muſt be Barons, and Members of the ſame Houſe; and a Stranger 
is not capable of being a Proxy; and admitting he were, yet where a Cor- 

ration paſſes any Intereſt, the Members thereof cannot give their Aſſent Dyer 148. 
by Prodtors or Subſtitutes; and ſo the Doubt in Dyer ſeems to be reſolved. 

2. It was adjudged, that though the Deed of a Corporation needs no Day. 47, 48, 
Delivey, as the Deed of a natural Perſon does, but that the Fixing of the Se. | 
Corporation Seal gives Perfection to it, yet the major Part of the Corpo- 2 Roll. Abr. 
ration-ought to be preſent when the Seal is ſo affixed; for the major Part of , par 
the Chapter make the Corporation, and their Act is the Act of the Corpo- cafes 29+ = 
ration, though the others do not agree; but here was only the Proctor of 
the Dean and three of the Chapter preſent when the Seal was affixed, which 
is not ſufficient; for there ought then to be a Majority preſent, otherwiſe it 
may be ſaid to be cum Aſſenſu, but not Conſenſu, and it ought to be cum 
Aſenſu & Conſenſu of the Dean and Chapter; for no more tkan a Body 
Natural can do any perfect Act, if it be diſmembered, the Head in one 
Place, and the Hands in another, no more can a Body Politic; and there- 
fore they ought to be Capitulariter congregati in a certain Place; though it 
was agreed, that they are not confined to meet in their Chapter-Houſe, 
bit might meet at any other Place; but at ſuch Meeting and Sealing there 
ought to be a Majority then preſent; for if they ſet their Names at feveral 
Tunes, and in ſeveral Places, after, this makes it not to be the Act of the 
Corporation, but FVactum Singulorum in their ſingular and private Capacity, 
and ſo ſhall not bind; alſo it was held, that the major Part of the Mem- 
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bers being aſſembled, ought to give their Voices and Conſents ſingly and 4 
GſtinMly, and not in a confuſed and uncertain Manner, as in the Choice of b 
Knights of the Shire; and when the major Part doth ſo conſent, their 1 
Conſent ought to be expreſſed by their fixing of the Seal to the Deed of 1 
Confirmation or other Grant. | 2 


The Corporation of the Mayor, Bailiffs and Burge ſſes of Vindſor made pyer 282 
2 Leaſe for Years, one Bailiff only aſſenting; and this was held a void b. . 
Leaſe, if there were two Bailiffs, becauſe then one is not a Majority; but in Margia 
s to the Burgeſſes, it was held, that if the greater Part of them aſſented, 

{tis would be ſufficient, though they were not preſent at the Sealing, if 

ther Aſſent was had before; but Quœære; for the foregoing Caſe ſeems to 

bean Authority that there muſt be a Majority preſent at the Time of the 

dealing; for that is the Act which e their Conſent; and unleſs there 

be a Majority then preſent, no Aſſent at any other Time can make that 

$0od, which, for want of a Majority, was void when it was done; but in 

that Caſe it appears, that the Conſent of the Majority was not had till after 

the Sealing ; whereas in this Caſe the Conſent of the Majority was before 

the Sealing, though ſuch Majority was not preſent at the Sealing; and 
ereſore Qyære if this makes any Difference, 5 | 

ut here a material Difference is to be obſerved between a real Intereſt ** 

ad a bare Authority or Power only, as to the Manner of concurring in Cort 

ſuch Leaſes; for if a Dean be ſeiſed of Lands in Right of him and his Plow. 1 

"apter, or Maſter or Warden of an Hoſpital or College in Right of Roll. Abr, 

alelf and the Brothers and Siſters or Fellows of the ſame College, or a 95 : 8. 
Aorin Right of himſelf and the Commonalty, and the Dean, Maſter, ; . = 

e | Warden, 4 Leon. 11. | 
10 | : ; 16 =. Cle Caſe, 

Dit. Confirmation 30. Tit. Fats (45) Co. Lit. Joo, 346. Godb. 210. Vela and Barker, » 
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aper +8, # Warden or Mayor, make a Leaſe by Indenture between the D | 
*Page 383 Chapter, Maſter or Warden, and the Brothers and Siſters or Taler i 

ſame Hoſpital or College, or between the Mayor and Commonalty of the 

C.ane Part, and J. S. of the other, whereby the Dean with the Aſſent and 

, _ Conſent of the Chapter, or the Maſter with the Aſſent of the Brothers and 
Siſters, or the Warden with the Aſſent of the Fellows and Scholars, or the 

Mayor with the Aﬀent of the Commonalty, leaſe ſuch Lands to J. S. and 

with ſuch Aſſent or Conſent put thereto their common Seal; this is a void 

Leaſe, for the Chapter, Brothers and Sifters, Fellows and Scholars, or 

; | \ Commonalty, are equally ſeiſed, and have an equal Right and Intereſt in 
the Lands with the n, Maſter, Warden or Mayor, and therefore ought 
to join in the Leaſing or Granting Part of the Deed, and not only to give 
their Aﬀent, for they all make but one Perſon in Law; and a Body cannot 

be diſtin, ſo that one Part may zffent to the Acts of the other; but if 

the Dean were ſole ſeiſed of the Lands in Right of his Deanery, the Maſter 

or Warden in Right of their Maſter or Wardenſhip, or the Mayor in Right 
of his Mayoralty, then the Leaſe of the Dean, Maſter, Warden, or Mayor 

alone, with the Aſſent and Conſent of the other Perſons before-mentioned, 

is ſufficient; becauſe the Dean, Maſter, Warden or Mayor only are ſeiſed 

and have a real Intereſt, and the other Perſons before-mentioned haye no 

Intereſt at all, but only a bare Right of Power of affenting to the Leaſes 

or Grants of their reſpective Heads, and therefore their Aſſent or Conſent 

is ſufficient, without joining in the Leaſing or Granting Part, So if an 

Abbot or Prior be ſeiſed of Lands in Right of the Abby or Priory, yet 

becauſe the Monks are all dead Perſons in Law, and not capable of having 

| any Lands, of being impleaded, and ſuch like Acts; therefore though they 
together with the Abbot or Prior, conflitute and make up but one Bech, 
yet the Abbot or Prior only have the Power of Leaſing, and the Aﬀent or 

Conſent of the Convent muſt be had and expreſſed by aftizing their Com- 

mon Seal, in the ſame Manner as where the Chapter, having no Intereſiin 

their own Right, are to aſſent to the Leaſes of their Dean. So likeuiſe 

where a Parſon makes a Leaſe for Years, he only is to grant or leaſe the 

Lands, and the Patron and Ordinary are only to give their Conſent by 
7 / ? affixing their reſpective Seals; and expreſſing their Conſent or Aſſent in the 
F Body of the Deed; for the Parſon is the principal Grantor, and the others 
\ a have not any real Intereſt in the Lands, though the Law has thought fit t 


require their Aſſent to all Leaſes or Eſtates to be made by the Parſon, 
ver 40, b. 4 Dean ſeiſed of Langs in Right of him and his Chapter, made a 

ran Margin. for Years, the Chapter confirmed this Leaſe by a diſtinct Deed, and it was 

held not good, becauſe their Deeds being ſevered cannot operate at all 

fince they are but one intire Body, and therefore cannot {ever in thei 

Acts; but if after ſuch Leaſe they had all joined in a Confirmation, thi 

had amounted to a.new Leaſe, and been good as to the joint Act of the! 

all, as the original Leaſe. itſelf would have been, if all had joined in th 

Leaſing Part. 1 . | NR 

I Leon. 134. A Leaſe for Years was made in this Manner; Prepofitus, Such & S 
4 Leon. 85. lares Collegii Reginalis in Oxonia, Guardianus Heſpitalis, &c. 

Provolt of ception taken that it ought to have been Guardiani, in the Plural Numbel 

5" for the College confiſts of many Perſons, and each of them is ca le, an 

Ca, therefore not like an Abbot or Convent; but per Curiam it was held gout 

and the College is but one Body, and as one Perſon, and therefore Cual 

3 anus is ſufficient to deſcribe it by, _ | 7 | 

« Co. 15. As a Patron may confirm explicitly by his Deed or Writing, ſo ma 

Ne toe ons alſo confirm by conſequence of Law; for if a Perſon makes à Leale * 

+ — 1 Vears to the Patron, who grants or aſſigns it over to another, this * | 

* do a Confirmation in Law by the Patron, becauſe a Confirmation 7 

Poll. Rep. | 
361. Ce. Lit 301. Roll. Abr. 481. 
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nothing but an Aﬀent under the Hand and Seal of the Party confirming, page 384 
ſuch Aﬀent in this Caſe ſufficientlyappearsby his aſſigning over the Leaſe WO 
to another; but without -ſiich Affignment, the Ordinary's Confirmation 
vill not make good the Leaſe to the Patron to bind the Succeſſor, becauſe 
in the Acceptance of the Leaſe the Patron was only paſſive, and executed 
nothing under his Hand and Seal which could amount to a Confirmation, 
as in the other Caſe, where he makes an actual Aſſianment over; but in 
caſe of ſuch Confirmation in Law, the Patron ought to be abſolutely ſeiſed 
of the Advowſon; otherwiſe it will bind only according to the Eſtate he 
hath therein, as will appear hereafter ; but x role if the Aſſignment in 
this Ciſe were without Writing, if that would be good, or could amount 
to a Confirmation. 5 | | 
Another Difference obſervable inthe Manner of confirming ſuch Leaſes Dyers2,238. 
as we are treating of, is, as to their Duration or Continuance; for if a Cro. Eliz. 
Parſon makes a Leaſe for twenty-one Years at this Day, and the Patron 475 3 a 
and Ordinary confirm his Eſtate therein for ſeyen Years, or, reciting the 8 
Leaſe, confirm Dimiſſonem predict, & etiam Iudenturam eidem ſcripto Moor 479, 
Confrmationis annexam, & omnia in eadem content, quoad feptem Annos 481. 
flummodo, & non ultra, yet is the Eſtate or Leaſe well confirmed for the 8 | 
twenty-one Years; for when they confirm the Eſtate of the Leſſee, that is 3 4 oy 
intire, and cannot be divided: So where a Prebendary made a Leaſe of a Hetley 75. 
ReQory, Parcel of his Prebend, for ſeventy. Years before the Statutes, and 3 Com. Digs 
the Biſhop, reciting the Demiſe, confirmedthe /aid Demi/+ or Leaſe for fifty 384. 
Years, and no more, and the Dean and Chapter likewiſe confirmed the 
ſame in the ſame Manner, it was held by all the Juſtices, that they might 
confirm ſeverally, and that their Confirmation was extendible to the whole 
ſeventy Years; for when they confirm Dimiſſionem predict, they. confirm. 
that Demiſe or Leaſe, which comprehendsand includes the whole "Term of 
ſeventy Years, and then the Words p70 Texmino fifty only, & non ultra, 
come too late, and are repugnant to the Confirmation of Dimiſſionem præ- 
dict, which included the whole Term of ſeventy Years; but it was agreed, 
that if alter ſuch Recital of the Demiſe they had confirmed the Land to 
the Leſſee for fifty Years only, this had been a goed Confirmation for 
hſty Years only, and no ſuch Repugnancy in the Confirmation; and ſo 
il the Demiſe had been of thirty Acres, they might have confirmed the 
Leaſe as to one or more Acres, or- might have confirmed all, or Part, 
on Condition; and a Diverſity was taken between a bare Aſſent without 
auy Right or Intereſt, and an Aſſent coupled with a Right or Intereſt ; Cro. Elia gg. 
for the Termor, who is to perſect an Act by his Attornment, cannot 21 f. 4. 
aſlent for a Time, nor upon Condition, nor for Part of the Thing Co. Lit. 343. 
granted, but it ſhall enure abſolutely by all, becauſe he having but a Pong. 666. 
bare Riglit eannot qualify or apportion it; but the Biſhop, who is Pa- Comp. 766. 
tron, and the Dean and Chapter, have an Intereſt in the Parſonage or Bull. N. F. 
Prebend, and every Part of it; for the Patron hath us conferendi; and 1997. » 
a Releaſe to . . * N 1TermRep, 
eleate to the Patron of an Annuity in the Time of Vacation is good, 44), 
and the Patron and Ordinary may charge the Glebe in the Time of Vaca- 
ton, and therefore having an Aſſent clothed with an Intereſt may. qualify 
tas they pleaſe. Another Difference was taken in the Caſes beſore- men- 
toned between a Leaſe for Years and an Eſtate of Freehold or Inheritance; ö 
for if a Parſon or Prebendary make a Leaſe for Years, Confirmation may 
made of the Land, as has been ſaid, ſor a leſſer Number of 1%ars, or 
of the Leaſe ſor a lefler Number of Acres; for the Years or Acres are ſe- 
eral, although the Leaſe of Term, or Land are one; ſo that if a Leaſe 
e made for five Years, rendering 20/. per Annum Rent, the Years are ſe- 
'eral, ſo that an Action of Debt will lie for the Rent every Year; but if 
a Parſon or Prebendary before the Statutes had made a Leaſe for Liſe, a_ 
* in Tail, or a Feoffment in Fee, and Confirmation had been made of 
e Lang to the Leſſee, Donee or Feoffee for an Hour, this is good for 
| | ever;. 
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Coli 300, So if the Patron had a conditional Eſtate in the Advowſon, and he con- 


Kol. Abr. Tf Tenant in Tail of an Advowſon, and the Son and Heir apparent, pin 
Page 386 A Parſon makes a Leaſe for Years, andtherebeing three CoparcentT'0 


Lacaſier verſus Lucas, 
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„page 386 * ever; for the Freeholdor Inheritance paſſing by one and the ſame Livery, 
Fake is intire, andthen the Confirmation, which is an Act of leſs Notoriety, can- 


not break or divide it; for ſuch Confirmation being an Aﬀent to an Act 
which paſſed the Whole, muſt extend to the Whole which paſſed by the Act. 


3. What Eſtates they who make ſuch Confirmation are to have. 
Comp. In- As to the Eſtate they who make ſuch Confirmation ought to have, to 
cumb. 352. make the Leaſe effectually binding upon the Succeſſors, this regards chiefly 
the Patron, whoſe Advowſon, or Right of Patronage, being a Temporal 
Inheritance, and confidered as ſuch, is to be governed by the ſame Rules 
as other Temporal Inheritances are; and therefore his Confirmation, being 
in nature of a Charge upon the Advowſon, is to be directed by the Eftate 
which he hath in the Advowſon, and can continue no longer than that 

endures. | | ee: | 
Oo. Lit. 300. Therefore if the Patron be but Tenant in Tail, or Tenant for Life, his 
Rol. Abr. Confirmation ſhall bindonly ſuch Incumbents as come into the Church du- 
- 4 Rey, Ting his own Life; and accordingly it was agreed, by Coke and Dodderizge, 
61. that if a Parſon makes a Leaſe for Years, which is confirmed by the Patron 
ridg. 95. and Ordinary, the Patron being Tenant in Tail, and the Patron and Parſon 
Leon 234. both die, andthe Iſſue in Tail doth preſent another, his Preſentee jhall hold 
the Rectory diſcharged of ſuch Leaſe; and alſo they agreed, that although 
the Iſſue in Tail, after a Preſentation, levies a Fine, yetthe Preſentee of the 
Conuzee, when the Church becomes void again, ſball hold it diſcharged; 
becauſe the Confirmation was defeated by the Preſentation of the Iſſue in 
Tail before the Fine Levied; but if the Patron, Tenant in Tail, diſconti- 
nues the Eftate-Tail, the Leaſe confirmed by him, ſhall ſtand good during 
the Diſcontinuance; or if the Eſtate-Tail be barred, it ſhall ſtand good tor 
the whole Term; for now the Eftate of the Patron. in reſpe& whereof the 
Eftate was only voidable by the Preſentee of the Iſſue in Tail, is become 
an abſolute and unavoidable Fee. i 


firms a Leaſe for the Parſon s, and aſter the Condition is broken, this de- 
leats alſo his Confirmation, ſo that the ſucceeding Incumbent ſhall not be 
bound by it, for his Confirmation, which was in virtue of, and derived 
out of his Eſtate in the Advowſon, could not be more laſting than that 

| | Eſtate itſelf was. Fo | ; | 
Dyer 252. If the Chaplain of a Chantry or Free Chapel, that was a Donative, had 
Rol. Abr. made a Leaſe for Years before the Diffolution of Chantries, and the Pa- 
$50. tron of the Chapel, being ſeiſed of the Patronage in Tail, had confirmed it, 
this ſhould not have bound the Chaplain of the Iflue in Tail; becauſe the 
Tenant in Tail could not, by any Act of his, bind the Iſſue in Tail after 
his Death; and in ſuch Caſe, it the Ratronage of the Donative came to 
the King, by the Statute of Chantries, neither the King, nor his Clerk, 
ſhould be bound by the ſaid Leaſe; but if the Donor had levied a fine at 
ter the Confirmation, by which the Iſſue in Tail was bound from avoiding 
the Leaſe, the King alſo ſhall be barred; and as the Iſſue in the other 
Caſe would not have been bound, no more would the King, who comes 
in ſubject to all the Advantages or Diſadvantages the Iſſue in Tail was d- 

pable of, or liable to. e Ab) 


842. in a Grant of the next avoidance, andafter the Tenant in Tail dies, the 90 
| ſhall avoid the Grant, becauſe he had nothing in the Advowſon at * 
Time of the Grant made. 


Dyer 54. b. Tenants in common, whoare Patrons, all ought to join in the nfirmation 
in Margin. elſe it will not bind the next Incumbent; becauſethey are all butone Patron 


Leon. 234+ | 


3 2 | 
- 


* 
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r Ce: But if there be a Compoſition to preſent by turns, Quære, if 3 


4 Leaſe confirmed by him, that hath the next Turn when the Church voids, 
a {hall not be good to bind his Preſentee. But in the firſt Caſe it is held, that 
Ng. it one of the Patrons, and the Ordinary, confirm the Leaſe, and the Pars 
{n dies and then the Ordinary collates by Lapſe, this Confirmation by the g 
one Patron is good, and that the Collatee ſhallꝭ not avoid it; and this ſaid 
chere to be adjudged upon long and good Argument, and the Caſe cited ſor q 
to itis Lancaſter and Lucas; which does not appear to be adjudged in Leonard, 0 
17 but is there ſaid to be adjourned; ergo Qære Cauſum; for the Ordinary * » 
al hath no Intereſt, but preſents in Right of the Patron, and therefore his Clerk _ 1 


es ſhall be ſo far bound, and no farther, than the Clerk of him who ſuffered 
ng the Lapſe ſhould have been; but Popham argued, that this Title of Lapſe 


9 
8 


4x 
4 1 
r 


N 
— 


ite vas an Intereſt in the Ordinary, and not an Authority only, and then all A 
at who come in under that Intereſt ſhall be bound by the Ordinary's Con- + 
| frmation of the firſt Leaſe; and he ſaid, that at the Beginning the Patron 1 
lis vas not reſtrained to any Time to preſent his Clerk, but Ns fix Months was 4 
u- appointed at the Inſtance and Suit of the Ordinaries, by a Canon con- 2 
7 firmed in the Council of Lateran; before which Time the Ordinaries had ol 
on not any Lapſes; but after the ſaid Canon they had an Intereſt, which the ** 
on Civilians call Intereſſe caducum & conditionale; and it is ſuch an Intereſt, 9 
old that if the Biſhop dieth before Collation or Preſentment, ſo as the Tempo- 7 
oh raties come to the King, the King ſhall preſent. . Qz@re of this. SO. | 4 
Fe If the Huſband and Wiſe, Patrons of a Church in Right of the Wife, Dyer 133. a, 1 
d; confirm a Leaſe made by the Patron, yet this ſhall not bind the Preſentee Rol. Abr. 1 
in of the Wife, if ſhe ſurvives her Huſband, nor her Heirs, nor their Pre- 479. b 
wi ſentees, after her Death, becauſe the Deed was void guoad the Wife, be- 3 
ing ing a Feme Covert, and the Huſband had nothing but in her Right, which WH 
{or died with hum, | . ä 8 1 WM 
the Though he who confirms as Patron hath a Fee-ſimple of the Advowſon Moor 6y, 5 
me in him, yet if, before he confirms, he hath granted away the next Avoid- 81. = 

ance, his Confirmation of the Preſentee's Leaſe will not be good to bind the «ng 8 ; 
on- Prelentee of the Grantee of the next Avoidance, unleſs ſuch Grantee doth Cro. Car. 1 
de- uſo confirm; and if the Preſentee of him that hath the next Turn doth 582. » 
t be ner and avoid ſuch Leaſe (as he well may) and then dies, and the Patron gen. 454- 
ved of the Fee preſents a new Incumbent, who is admitted, inſtituted and in- oh br. 
that vtted, this neu Incumbent ſhall hold the Benefice diſcharged of the Leaſe, Co. Lit. 46, 

5 his Predeceffor ſhould have done, though he came in by the Preſentation a. 

ard Admiſſion of the Patron and Ordinary, who confirmed that Leaſe: So 7 Co-. 36 

i the Biſhop were Patron in Right of his Biſhoprick, and after ſuch Leaſe, 100. 7: 

mite by the Parſon, the Biſhop, Dean and Chapter had granted the next 

dance to another, and then after they had all confirmed the Leaſe; yet 

pon the Incumbent's Death, if the Grantee of the next Avoidance preſents, 

u the Clerk is admitted, inſtituted, and inducted, and avoids the Leaſe, it 

all never take place againſt any ſubſequent Incumbent, though he 

* in by the ſame Patron who confirmed ſuch Leaſe. The Reaſonoftheſe 

x we 3 decauſe the Grantee of the next Avoidance, and his Preſentee, come | 

4 tle paramount the making or perfecting of ſuch Leaſe; and the Pre- . 

he 5 10 Parſon, having the whole Fee in him, when he had once defeated 

"meg. ſhall never after revive or take place againſt any ſubſequent In- 

” ent; and though L:ttleton ſeems to be of Nt nr that the Parſon i 

og the Right ofthe Fee-fimple in him, yet he explains himſelf to ns 

he parte "he bringing of a Writ of Right; for otherwiſe it is the Act of . 

ien 3 which charges or gives, and the Patron and Ordinary do only g 

tha = then the Leaſe being avoided by him who hath the Fee- ſimpfle Fo 

tall 2 which was ſo leaſed it can never after be ſet up again, being Page 3877 

Mine defeated by his Title Paramount. Another Reaſon may be, that | 1 

, > granted the next Avoidance before ſuch Leaſe made or perfected, the 1 


nee is now become the preſent Patron, and ought to concur in all Acts 
| * whereby  - 


| | 1 | 
: 1 
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#hereby the Poſſeſſion ſhould be charged; for as before ſuch Grant, the 
Patron's Confirmation, who had the whole Fee in him, would have been 
ſufficient; ſo now, having granted away Part of that Fee, the Grantee 
pught to join likewiſe, and ſo the Confirmation may be by all who have any 
Intereſt in the Parſonage, as well thoſe who have the preſent and poſſeſſion- 
ary Intereſt, as thoſe who have the future and reverfionary Intereſt; ſince 
” otherwiſe the Confirmation is not compleat, and the Leaſe is then liable 


1 to Avoidance for want thereof. | | 
Rot. Abr. If a Church be full of a Parſon, and aſter another is made Parſon and 
477. inducted, and he makes a Leaſe for Years, which is confirmed by the Pa- 
9 H. 6:34 tron and Ordinary, yet the Leaſe is void; becauſe he who made it was not 
Parſon, the Church being full before. 7 OG Ld dh 
Kol. Abr. So if a Church be void, and one enters and occupies of his own Wrong 
477- . without any Preſentation or Inſtitution, and occupies as Parſon, and Bades 
- 1 Leaſe for Years, which is confirmed by the Patron and Ordinary; yet 
Legg- 120. this is void, becauſe the Leflor was no Incumbent; for none can be Parſon 
or Incumbent without Preſentation or Collation, and ſo he had nothing in 
the Parſonage; ſo. a Leaſe by a Parſon, Vicar, Prebend, &:, before In- 
duction or Inſtalment, though confirmed, ſhall not bind the Succeffor, be- 
| cauſe till then they haye nothing in the Temporal Pofleffions 
9 H 6.33 Hut if a Church be void, and one preſents by Uſurpatisn, and the Incum- 
$30 Abr bent of the Uſurper, after Admiſſion, Inſtitution and Induction, makes a 
. Leaſe for Years, which is confirmed by the Uſurper as Patron, and by 
the Ordinary, and after, in a Qyere Impedit, the true Patron recovers, and 
removes the Incumbent ; yet it ſeems the Leaſe ſhall ſtand, becauſe there 
yas a Patron de facto, who made and confirmed ſuch Leaſe, and the Par- 
ſon coming in by all the Solemnities of Law when the Church was void, the 
People could take notice of no other, and therefore all Acts done by him, 
and legally confirmed, are good; but Rolle Cites this Caſe, that the Succeflor 
of the right{ul 1 after Recovery, ſhall avoid ſuch Leaſe, becauſe it 
| was not made or confirmed by a rightful Parſon or Patron ; ide Quar:. 
Drer 24 King A. 6. being Patron ofa Church full of an Incumbent, by his Let- 
Ce. Lit, ters Patent grants the Advowſon to the Biſhop of Coventry and Litchfeld, 
362. and his Succeffors, and grants that after the Avoidance of the Church by 
Oc. 188. 3. Death, Refignation, or otherwiſe, that the ſaid Biſhop, and his Succeſſor, 
10 C. 48. ſhould hold the ſaid Church 7» proprius Uſus ; the Biſhop after, by Inden. 
3 ture mitkes a Leaſe for forty Years, to begin at ſuch a Time as the ſaid 
Parſonage ſhould come to the Hands of him, or his Succeſſors, by Death 
Refignation or otherwiſe; and this is confirmed by the Dean and Chapter; 
the Biſhop dies, chen the Incumbent dies, and the Succeſſor of the Biſhop 
enters, and makes a Leaſe for twenty-one Years, Sc. And by the Jullices 
it was held, that the firſt Leaſe was abſolutely void; for the Leflor hat 
nothing in the Parſonage Impropriate during the Life of the Incumbent 
and he ſurvived the Leflor, and therefore it could never take effect; and 
could not be good by Eſtoppel; becauſe the Truth of the Caſe appeared i 
the Indenture of Leaſe itſelf, that he had nothing during the Incumbent 
Life; which Caſe further proves that the whole Fee is in the preſent In 
cumbent; and, as in the Caſe before-mentioned, the Avoidance of a Lea! 
by the preſent Incumbent ſhall be an Avoidance of it for ever; ſon 
2 bas 2 want of the preſent Incumbent's joining, the Leaſe ſhall nene 
nie | e 


Page 388 * 4. At what Time ſuch Confirmation is to be made. | 


; Co. Lit. As to the Time of Confirmation, generally ſpeaking, it is not 3 
300- b. Whether it be before or after the making of the Leaſe, which is 1 
© confirmed, ſoit be made in the Liſe-time of the Parties who m 
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Leaſe; for the Confirmation is but an Aſſent or Agreement by Deed to the 
making ſuch Leaſe or Grant, and not a Confirmation of the Eftate itſelf, 
25 Vill appear more fully by the following Caſes and Diverſities. t 
It a Diſſeiſor makes a Charter of Fecffment to A. with a Letter of At- Co. Lit.zow. WM 
torney to deliver Seifin, and, before Seiſin given, the Diſſeiſee confirms the a. . 
Eſtate of A. or the Deed made to A. this is clearly void, though Livery be 3 pa T7 
made after; for this muſt enureas a Confirmation of the Eſtate, which can- 4; % of Re. 
not be good before the. Eftate paſſed, which before Livery it did not; but e-, 
if a Bihop had made a Charter of Feoffment before the Statutes with a Caſe. 
Letter of Attorney, and the Dean and Chapter, before Livery, confirm 
the Deed, this is a good Confirmation, and Livery made after is ſufficient; 


ng, ſo if the Biſhop had granted a Reverſion, the Dean and Chapter might con- 
les rm the Deed or Grant before Attornment. 1 | 


So if a Biſhop at the Common Law had granted Lands by Deed to the Co Lit. 304. 
King, and, before Inrolment, the Dean and Chapter, by their Deed, con- 1 ; 
fem the Need of the Biſhop, and after the Deed of the Biſhop is inrolled, Rob Abr. 
this i; a good Grant and Confirmation; becauſe, as to the Biſhop, it was p11 466. 

a perſect Deed, and therefore capable of being confirmed; though to en- Latch 240 
able the King to take, there, wanted Inrolment, which might be at any Dimmec#'s 


Time after; the ſame Law, if the Biſhop hade made a Leaſe for Years to Cale. 
16 a the King, Confirmation of the Leaſe before Inrolment would be good, 
y | 


$o if the Patron and Ordinary had by Deed given Licence to the Parſon Co. Lit ge- 
to grant a Rent- charge out of the Glebe, and the Parſon had granted it ac- b. 


Par. cordingly, this was good, and ſhould bind the Succeſſor, though this was „ 

; the not a Confirmation ſubſequent, but a Licence precedent. | H. 4. 1+ 
im, BY | | 5 5 N ; ro. Nev, 

effor So if a Biſhop makes a Leaſe for Years at this Day, which needs Con- Caſer ao. 


lirmation, and the Leaſe is made on the ſecond of May, and confirmed on Owen 33 


ere. the firſt of Ay, this is a good Leaſe, by Catlin and Southeet;, but Wra 
Let: objected, that a Leaſe cannot be confirmed before it be made; to which 
fila they replied, that the Aſſent before was a good Confirmation of the Leaſe 


made alter, | 

So where a Biſhop made a Leaſe the ſecond of May, which was con- 
hraed the third of May and ſealed the fourth of May, this was held a 
mod Confirmation, = | | | | 

So where the Deedof Confirmation bore Date beforethe Deed confirmed, 4 H. 6. &. 
but by Agreement the Deed confirmed was firſt delivered, the Confirmation Rol. Abr. 
" held good; for a Confirmation is but a mere Aﬀent by deed to the Be. ES. 
Grant, and therefore may be either before or after the Grant or Leaſe it- Dye 
lelf, or at the Time of the Leaſe or Grant; as if a Parſon makes à Leaſe, 


when "ith the Aﬀent of the Patron and Ordinary, this is a good Confirmation; 
12 i and ſo where the Dean and Chapter are to confirm likewiſe, if their re- 
Sat ſpectire Seals are affixed. _ T5 


And yet it hath been holden on the contrary, that if a Confirmation Rol. Abr. 
be made and delivered before the Grant or Leaſe to be confirmed, that 480: 
!lisis not a good Confirmation; and though, after the Grant or Leaſe, 8 H. 6.6; 
the Deed of Confirmation be delivered again, yet that will not make it 
good, for that it was a Deed by the firſt Delivery; and the ſecond Delive- 
J vill not make it good as an Aſſent, becauſe the Aſſent ought to be by 

, and the firft Delivery was void; but that Confirmation may be | 
made before the Grant or Leaſe be confirmed; the other Caſes are E 
expreſs, and the Reaſon of the Thing ſeems likewiſe to make ſor it; for Page 389 
© Confirmation being nothing but an Aſſent or Agreement that the _ 

p or Parſon may make ſuch Leaſe, Sc. when this Aﬀent appears 
_ Seal, and a Leaſe, &c. made purſuant to it, there can be no Rea- 
to Mp:ach the Leaſe after, which has all the Sanction that the Law 

| requires, 


9 


LEASES p TERMS o YEARS. 


requires, v/z. the Concurrence and Aſſent of the Perſons appointed hy 
Law to that Purpoſe, and before or after are only Circumſtances of Time, 
which ſeem not material when the Aſſent, which is the Subſtance, ſui. 
| ciently appears. 155 | - 
Moor 65. pl. Therefore if a Biſhop makes a Leaſe for twenty-one Years accordins 
180 to the Statutes, and after makes a concurrent Leaſe for Years of the 
fame Land to another, and after, before any Confirmation of the ſecong 
Leaſe, the Biſhop makes another concurrent Leaſeto a third Perſon, which 
is immediately confirmed, and after the ſecond Leaſe is confirmed alſo; 
in this Caſe the ſecond Leaſe ſhall be good and effectual by the Confirma- 
tion, although the laſt Leaſe. was confirmed before it, becauſe the Con- 
firmation adds nothing to it, nor conveys any Intereſt, but only makes i 
$4 more perdurable and effectual. 75 | „ 
& Co 1% ee this Reaſon it hath been adjudged, that Leaſes made before n: 
Mezucomer's 13 Elia, cap. 10. for more Years than are allowed thereby, being confirmed 
Dae. after the ſaid Statute, are good, and ſhall bind the Succeſſor; for the 
83 Confirmation is only an Aſſent, and when it is made relates to the making 
Su, of the Leaſe, which being before the Statite, remains at Common Lay, 8 
Co. Car. 38. and by conſequence binds the Succeſſor; alſo ſuch Confirmations being 
Cxo. ac. 53- only to verſe) Leaſes made before that Statyte, are not within the Intent 


thereof. | 1 
„ro. EIiz. So where an Archdeacon, Impropriator of a Parſonage, 12 Elia. let 
480 Part of his Glebe for fifty Years, and the Biſhop, Patron of the Arch- 
Moor, pl. deaconry, and the Dean and Chapter, 15 Elia. confirmed that Leaſe, 3 
. Glu and then the Archdeacon died; and it was held, 1. That the Statute 


Denny and I Alix. cap. 19. extended only to the immediate Poſſeſſions of the Biſhop- 
Katinſiah Tick, and here the Land let was not any Part of the Pofſeſſions of the 
b Biſhoprick, but of the Archdeaconry, and the Confirmation, though it is 
- neceffary, yet at moſt it amounts only to an Aﬀent, and the Intereſt paſſes caut 

from the Archdeacon and not from the Biſhop; but if the Biſhop had been he x 

diffe: ſed of any of the Poſſeſſions of the Biſhoprick, and after had con- Ann 

fimed the Land to tha Diffeiſor, this would not bind his Sueceſſors, be- Tith 

cauſe here the Confirmation paſſed an Intereſt, and without ſuch Confima. purt 

tion the Biſbop himſelf might have entered and reſtored the Poſſeſſion, and of tl 

no Act of his fingly can bind his Succeſſor. 2. It was adjudged that tlg 
Confirmation, though after 13 Elia. cap. 10. ſhould bind the Axchdeacon's 

" Succeffor, becauſe the Leaſe to which it relates was made before the Statute, Gran 


21 H. . 1. makes a Leafe for Years, which needs Confirmation, this Confirmation and t] 


held by | 5 
Cel. Sutcefior comes in. | he | | 
« Co. rs. But if a Parſon makes a Leaſe for Years, which is not confirmed » 
Cro. Car. the Biſhop or Patron then in being, but by the ſucceeding Biſhop a1 $9 1 
. ſucceeding Patron, this is a good Leaſe, and ſhall bind the Succe fol «©: t. 
becauſe the Leaſe was abſolutely good againſt the Parſon himſelf vi tot 
made it, and the Confirmation was only neceflary to make it binding 0 86 
the Succeffor; and in this Caſe, the Leaſe being duly confirmed dung bs (| 
Page 390 * the Incumbency, had all the Sanction the Law requires; for there 1 ons th, 
WA prefixt Time for the Confirmation of ſuch Leaſes, ſo it be made df u 
the Life and Incumbency of the Leſſor. 1 y 
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5. How far a Regard 18 to be had 6 "the true Naming of the Corporation | 


or Perſons who do confirm. 


Herein we ſhall only obſerve, that Corporations Aggregate, as Dean Bro. Tit. 
and Chapter, Mayor, and Commonalty, Warden and Fellows, &c. may Leaſes 45. 
make or confirm Leaſes, without expreſſing either the Chriſtian or Sur- Dyer 83. 
name of the Dean, Mayor, Warden, Sc. becauſe in their Politic Capa- 86, 4908 | 
city, as a Corporation Aggregate, they continue always the fame and Few IS 
are ſaid never to die; but in Leaſes or Confirmations by a. Biſhop, Dean, Lecn. 307. 
Mayor, Sc. or other ſole Corporation, both their Chriſtian and Surname, But for this 
or at leaſt their Chriſtian Name, ought to be expreſſed, becauſe they ae Hee 
ſubject to Death and Succeflion, Sc. and therefore muſt be particularly 
named to ſhew whoſe Leaſes, Gc. it was; and fo lome hold too in the firſt 


Caſe 


— 


* 


35 


voidable Leaſes by Ecclellallical 
Perſons: And herein, 


. Againſt whom Leaſes not purſuant to the Statutes, or otherwiſe defec- 
tive, are void or only voidable. 


(H) Of void 02 


H ERE it is to be obſerved, that if a Biſhop grants the next Avoid- Cro. Eliz. + 
| ance of a Church, which is not warranted by 1 El:z. cap. 19. be- 440- 
cauſe it is a Thing which lies merely in Grant, out of which no Rent can And. 241. 


% 


be reſerved; or makes a Leaſe of the Advowſon of a Church, or grants an e 
Annuity out of the Poſſeſſions of his Biſhoprick, or makes Lale of og 
Tuhes for three Lives, or a Leaſe of any other of his Poſſeſſions, not 173. 
purſuant to all or any of the eight Rules before-mentioned; yet in none? Brownl. 
of theſe Caſes is ſuch Leaſe or Grant void or voidable by the Biſhop him- WF 
ſelf who wade it, but remains good againſt him during ſuch Time as he 5 N - Bus 
continues Biſhop; but as to the Succeſſors of the Biſhop, ſuch Leaſes or „ 
Grants are void or voidable, as the Caſe happens to bo as will appear Co. Lit. 45, 
re and the Reaſon ſuch Leaſes or Grants are good againſt the Biſhop . 
melt, who made them, is becauſe they were ſo at the Common Law, . 
the Statutes were made only for the Benefit of the Succeſſors, that they 1 eon. ah”, 
jr not be bound by the Acts of their Predeceſſors, which might turn Rol. Rep, 
ag Prejudice and Diſadvantage; but not to give the Biſhop himſelf 8 
3 5 avoid or derogate from his own Acts, which would be againſt all a Sts: 
. th of Law and Equity, and therefore was not within the Meaning Sbep. 92 
44 aid Statutes; for then he would be impowered by Act of Parliament Touch. 286 
0 wrong to other Perſons, which it cannot be preſumed the Parliament ? Term. 
Tan to allow. 5 ; pa, * 423 
* INE APR, by Deed inrolled; gave Lands to the Queen, with- Rol. Rep. 
Ae nt of the Dean and Chapter, yet it was held that this was 181. 
0 3 the Biſhop himſelf who made ſuch Giſt. | EP LS ig 
HS ns 5 Reaſons before- mentioned, though the 13 Elia. cap. 10. Page 391 
Suh Leaſes, Gifts, Grants, Sc. made by any Perſons or Corporati- Brownl. 27. 
e x mentioned, contrary to the Tenor of that Act, ſhall be utterly Moor 875, 
i ot none Effect to all Intents, Conſtructions and Purpoſes; yet it 3 
adjudged, that a Leaſe made by a D yr 
kid Star at a m y a Dean and Chapter againſt the 3 Co. 60. 
te ſhall not ve avoided, nor any Covenants therein contained, Leon. 308. 
* 5 : ; | during Co. Lit. 45. a. 
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during the Life and Continuance of the Dean that made the Leaſe; ſo that 
if they had made a Leaſe for Years of any of their Poſſeſſions, and before 
the Expiration thereof make a. concurrent Leaſe alſo for the ſame Lands 
and then make a third Leaſe for Lives, with expreſs Covenant, that the 
Grantee for Lives ſhall enjoy the Land againſt the ſecond or concurrent 
Leaſe, and Grantee for Lives being in Poſſeſſion is evicted, and brings 
Covenant againit the Dean and Chapter; in this Caſe though the Leaſe 
for Lives be void by the 13 Elia. cap. 10. yet it was agreed by the Juſtices 
that becauſe the Dean who made the Leaſe for three Lives was living, and 
continued Dean at the Time of the Eviction, that the Leaſe was not void, 
and by conſequence an Action was well maintainable againſt the Dean for 

CES Breach of the Covenant therein contained. 15 | 
pr Co. 67, So where a Maſter and Fellows of a College, by Deed inrolled, made 
78- b. a Leaſe for Years, not warranted by that Statute, and afterwards ſuffered 
Rol. Rep. a Fine, and five Years to paſs without Claim; though this was void 
* againſt the ſucceeding Maſter, yet by Conſtruction the Leaſe and Fine 
5 were held good againſt the College, (though it be a Corporation aggregate 
that never dies,) during the Life of the Maſter, who was Party to the 
Leaſe, and made no Claim, becauſe he was the Head and principal Pan 

of the Corporation. | . | 
Hetley 24. © Soif a Dean, Archdeacon, Prebend, Parſon, or other ſole Corpora. 
Co. Lit. 45. tion, make Leaſes of their ſole Poſſeſſions, not warranted by the faid 
: — 5 3 Statutes, yet they ſhall bind themſelves during their whole Time, becauſe 
4 380. the Statutes were made to provide chiefly for the Benefit of the Suc- 
ceſſors, and not to relieve the Parties themſelves againſt their own AG | 
or Grants; though it is held by Popham,' that if a Parſon made a Leaſe 
without reſerving any Rent, that this ſhould not bind even himſelf; but 
| Met. 75 | 

Bod: 204. yy, where there is a Chapter that hath no Dean, as the Chapter of the 
2 Mod. 56. Collegiate Church of Southꝛbell, there Grants or Leaſes made by them con- 
BY br trary to 13 Elia. cap. 10. are void ab initio againſt themſelves; and ſo of 
3 Co. 60. Leaſes or Grants by any other Corporation Aggregate, who have no Head 
Eo, Lit. 45. Or principal Perſon; for they muſt be either void 2b init, or good for 
2.325. b. ever, becauſe they continue always the ſame, and one has no Superiority 
= 5 or Power more than another; but in caſe of a Dean and Chapter, Maſter 
1 , and Fellows, &c. though they are a Corporation Aggregate, and neter 
| die, yet Leaſes or Grants made by them, contrary to the ſaid Statutes, 
ſhall bind during the Time of the Dean, Maſter, Sc. who was Part) 
thereto, becauſe ſuch Dean, Maſter, Gc. who are the Head of the Cor. 
_ poration, are ſubject to Death and Succeſſion, as other ſole Corporations, 
and therefore ſhall have no Aid from this Statute to avoid their own Leaſes; 
but only their Succeſſors, for whoſe Benefit the Statute was made, ich, 
ther with the Chapter, ſhall have Power to avoid ſuch Leaſes, Ge. bu 
if the Dean and Chapter, Mafter and Fellows, Oc. were all equally ſeifes 
and the Dean and Mafter ſolely ſhould make a Leaſe, though it were in al 
Reſpects warranted by the Statutes, yet this Leaſe ſeems void ab ini 
Common Law, becauſe the Dean, Mafter, Sc. had no ſole Seifin where 
to make any Leaſe at all; but the Chapter in the one Caſe, and Fellon! 
in the other, having an equal Eftate and Intereſt, ought to have joined il 
ſuch Leaſe or Grant, and for want of their joining, ſach Leaſe or Gra! 
ſeems void at Common Law, as it would bs for a Miſnomer, Cc. and 
then the Leſſee cannot hold it againſt the Dean and Chapter, if they ſee 
to avoid it. | N - ; 
page 392 As Leaſes and Grants, not warranted by the Statutes, are not voi 
Dyer 239. againſt the Leſſors and Grantors themſelves, ſo neither are Leaſes 0 
x Grants made without due Confirmation, where Confirmation is necell 


* 
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but only by the Grantor's Death or Amotion, 
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If a Biſhop makes a deſective or voidable Leaſe or Grant, not only; Co. 7. 


% 


: the Succeſſor, but alſo the King, when the Temporalties come into his Tbe karl of” 
Te "Ig ; PREY 3 | . 1... Bedford's 
Hands, mdy take advantage thereof, by avoiding them during the Ry 


5 Vacancy of the Biſhoprick, in Privity and Right of the Biſhop ; but yet 
this ſhall not ſo abſolutely avoid the Leaſe, but that the ſucceeding 
= Biſhop may make the ſame either good or void, at his Election, as to 
f himſelf; and this either expreſsly, as by actual Agreement to the Leaſe 
or Grant of his Predeceſſor; or implicitly, as by Acceptance of Rent in- 
curred after the Death of his Predeceſſor; or doing any other Acts, which 
amount to an Agreement in Law; and therefore this differs from the 
Caſes before put, where Avoidance of a Leaſe by a Parſon ſhall avoid it, 
not only for his own Time, but alſo againft all his Succeſſors; ſo that 
they can never after ſet it up again, or affirm it by any Act of theirs 


- whatſoever; for the Parſon hath the whole Fee-fimple in him as much 
ol 25 any of his Succeſſors can ever have; and therefore when he once avoids 
788 the Leaſe, as to the whole Fee- ſimple which he hath, he, avoids it for 
oate ever, ſo that it can never after revive; but the King hath not the Fee- 


fmple in the Temporalties, but only the Cuſtody of Guardianſhip of them 
during the Vacation of the Biſhoprick, which is but a temporary and qua- 
lified Intereſt; and therefore what he does ſhall not be binding on the Sic 
ceſſor; but if the Succeſſor himſelf avoids ſuch Leaſe or Grant, then it is 


101 the ſame with the other Caſe, and no ſucceeding Biſhop after can revive 
ak or ſet it up again, becauſe it was avoided by one who had the whole Fee- 
Sue imple and Eſtate in him. : 


But here a Difference is to be obſerved betwixt ſuch Leaſes as are 
actually void by the Death, Sc. of the Leſſor, and ſuch as are. only 
yoidable; and here again we muſt diſtinguiſh, 1. Between the Perſon - 
laſing, 2. Between the Things leaſed, and the Leaſes themſelves ; and 
becaute the Common Law, with reſpe& to the three Diſtinctions, holds 


7 tne f 

the good fill, where the ſeveral Statutes before-mentioned are not purſued, 
ſo of ve ſhall conſider how the Common Law ſtood in theſe Particulars, which, 
Head bgether with the Reaſons thereof, will ſhew how the Law is at this Day 
4 for upon the ſaid Statutes. | | 
10rity The firſt Diſtinction to be obſerved is between the Perſons leaſing, that 


6, between ſuch ſole Corporations as had the whole Fee-ſimple abſolutely 

8 them, as Biſhops, Abbots, Sc. and ſuch ſole Corporations as were 

lcked upon only to have a qualified Fee-ſimple, as Þartohs, Vicars, Pre- 

dends, Provoſts in Cathedral Churches, and others who were Preſentative 

a Collative, and not Elective. | K 

As to Leaſes by Parſons, Vicars, Sc. if by the Common Law any Bro. Tn 
i theſe had made a Leaſe for Years of any of the Poſſeſſions of their Acceprance 9, 
Church, without Confirmation of Patron and Ordinary, Sc. ſuch Leaſes 10, 20, 26, 
b) their Death, or other Avoidance, had become abſolutely void with- Tit: Confr- 
at Entry or other Ceremony, ſo as no Acceptance of the Rent, or Sk 
her Act done by the Succeſſor, could affirm or make them good or 20, Tit. Lea 
hang over againſt themſelves; but Leaſes for Years by Biſhops, Ab-/ 18, 19, 


nitio a ; 

thereo Wis, Ge. though without Confirmation of the Dean and Chapter, or Aﬀent 35,383.52. 
N che C L 5 a Ws | as # 2 r. N. B. 30. 

Fellon -onvent, were not abſolutely determined by their Death, Sc. piow. 264. 

ined it ay good till ſome Act done by the Succeſſor to avoid them; Cro. Eliz. 

Gran F ey have, and always were allowed to have, the whole Fee-ſimple 18. 

Je. and  lnheritance of their Poſſeſſions in themſelves; and therefore before Poph. 121. 


Dyer 46, 


ey fee ſe third Council of Wie, Anno 710, might by their ſole Alienation, 2 


pe for ever; and though by that Council ſuch Alienations are re- b. 102, 341. 
ned, as hurtful and injurious to the Church, and the Confirmation of ©,C0- B. a. 
Dean and Chapter made neceſſary; yet this is only guoad Binding the Heri 88 
Po | UC--Roll. Abr. 


Rol. Rep. 361. Bridgm. 94 3 Co. 63. Raym 166. 2 Keb. 335. 


ot vol 
eaſes 0 
cell 
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mou the Confirmation of the Dean and Chapter, have bound their Co. Lit. 4. 
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Succeſſor; for the Fee-ſimple continues ſtill in them, and therefore Leaf 
for Years made by'them ſubſiſt after their Death or removal, as they akt 
do if they had been made by a Tenant in Fee of any Lay Poſſeſſions til 
the Succeſſor comes to avoid them by aid of the Canons made at thy 

Council, which have received a Sanction from our Law. # 

Fide the So it was in Caſe of Abbots, Priors or Deans, Sc. where they were ſole 

Authorities ſeiſed, if they had made a Leaſe for Years of any of their Poſſeſſions this 

afra. had not abſolutely determined by their Death, &c. becauſe they had the 

whole Fee-ſimple in them; and therefore ſuch Leaſes continued good till 
the Succeſſor came to avoid them, for want of Confirmation of the Per. 
ſions ſubſtituted by Law for that Purpoſe. _ | 

Hard. x56- Therefore where a Prebend made a concurrent Leaſe for Years of Tithes 

dir John rendering the ancient Rent, without Confirmation of the Dean and Chapter, 


er pyet it ſeems to be allowed, that this was not abſolutely void by his Death ; 
Sir Henry Sc. but only voidable ; and then Acceptance of the Rent by the Succeſſor 8 


Herbert. will make it good during his Time; for Leaſes not warranted by thoſe Su. 
tutes remain at Common Law, which makes them only voidable, not 
actually void upon the Death, Sc. of the Perſon who makes them. 

The ſecond Diſtinction to be obſerved is, between the Things leaſed and 
the Leaſes themſelves. | : 

Vide the It has been before obſerved, that Leaſes for Years by Parſons and Vicar 

Books/#/ra. determine abſolutely by their Death, without Entry, or other Ceremony; 
but if they make a Leaſe for Life or Lives, and die, or are removed, yet 

the Leaſe continues Sins till ſome Act done by the Succeſſor to a cid 
them; the Reaſon is, becauſe ſuch Leaſe for Life or Lives being an Eſte 
of Freehold, could not paſs without the Solemnity of Livery and Seiln; 
and therefore to defeat that, there muſt be an Act of equal Notoriety, vis 
the Entry of the Succeſſor; and by conſequence, if the Succeflor before 
ſuch Entry accepts the Kent, or does any other Act ſignifying his Conſe Fler 
to ſuch Leaſe, this affirms the ſame during his Time, ſo as he can new 
after avoid it, becauſe it was only voidable, not actually void by the Leflor 
Death, Sc. and conſequently capable of an Affirmance; and the Lavi 
the ſame at this Day, as to Things which lie in Livery. 

Oro. Jac. But as to Things which lie in Grant or Prender, there ſeems a Diverfi 

173. between the Common Law and the Law as it ſtands at this Day upo 

Þ ma In- the before-mentioned Statutes ; for if a Biſhop makes a Leaſe for Lig 

80-1. of a Portion of Tithes, or other Things not manurable, reſerving 
Im. 155. ancient Rent, and dies, Sc. and his Succeſſor accepts the Rent, ye! 
Degg. 134, Acceptance ſhall not bind him, becauſe the Leaſe was abſolutely void! | 
3 the Biſhop's Death, Sc. who made it without Entry, or other CeremonBng '- 
Lrofer 41. and the , Reaſon of its being ſo abſolutely void is, becauſe the Thi ile 7 
| leaſed lying only in Grant or Prender, no Rent could be thereout 4 
ſerved, recoverable by the Succeſſor ; for diftrain he could not, beca 
there was nothing wherein a Diſtreſs might be taken; and an Adin 


Debt would not lie, becauſe the Leaſe being for Lives, no Action IN to f 
Debt was maintainable till after the Lives ended; and therefore fince ch 1 
Acceptance of the Rent due at one Day will not enable him to ſue ie nd 


if afterwards denied, he ſhall not be bound by ſuch Acceptance; but 

the Tithes, or other Things lying in Grant, had been let for Years, tn 

the Succefſor's Acceptance of the Rent would have bound him dunng 

Time, becauſe then he might have an Action of Debt for any, AM 

that ſhould incur after; and this Conſtruction ſeems to ariſe who 

from the Statutes before-mentioned, which, as appears before, were 

' wholly to provide for the Succeſſor, that he might not be impotent 

Page 394 * or prejudiced by the Acts of his Predeceſſor; for at Common Lay 
Loeaſes for Lives or Years, as well of Things which lay in Grant 
Things which lay in Livery, were only voidable after the Biſhops Be 

Sc. not actually void: and herein the Law at this Day, as to Bultvps 


% 
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pears to be the Reverſe of the Common Law as to Parſons, Vicars, Cc. 
{>r az their Leaſes for Years were abſolutely void by their Death, &c. but 
their Leaſes for Liſe or Liyes only voidable; ſo here the Biſhops Leaſes for 
Lites are abſolutely void by their Death, Sc. whereas their Leaſes for. 
Years are only vordable by their Succefſor: But Qy2re whether the Com- 
mon Law made any fach Diſtinction as to Things in Livery and Things 
in Grant, either in caſe of Biſhops, or Ee Vicars, Cc. for the only - Es 
iftinctiog taken notice of in the Books is, between Biſhops, Sc. who had | 
he whole Fee abſolutely in them, and Parſons, Vicars, Cc, who had only 
z qualified Vee, and between Leaſes for Years by Parfons, Vicars, c, 
2nd Leaſes for Late or Lives made by them; but it ſeems clear, that if the 
Lan be 10 at this Day as to Biſhops, when they make Leaſes of Things in 
Orant, fo it is as to all other Eęcleſiaſtical Perſons, (except Parſons, Vicars, 
Ec.) within the Statutesbefore mentioned, that Leajes for Lives of Things 
in Grant determine abſolutely by their Death, for the Reaſons before given; 
but Lezſzs for Years of ſych Things in Grant are only vo:dable by the Suc- 
| c«fſor, not abſolutely void; but as to Parſons, Vicars, Sc. Leaſes for 
Years made by them, whether of Things in Livery or Things in Grant, 
determine abſolutely by their Dea:h, if not duly confirmed, pr the Statutes 
pot purſued, becauſe then they remain at Common Law, where their Death 
or other Amotion was an ablclute Determination ot all Leaſes for Years 
in general made by them, and conſequently of Leaſes tor Years of Things ” 
in Grant, as well as others; and this Diſtinction in the principal Caſe be-? * 2 
ween Leaſes for Lives of Things in Grant, and Leaſes for Vęars thereof, (45. Cafe. 
by Biſhops and other Keclefiaft.cal Perſons within the ſaid Statutes (ex- Jon. 46. 
cept Parſons, Vicars, Ec.) that the one are abſolutely void by the Death, Cro. Car. 95. 
Ec, of the Leffor, and the other only voidable, ſeem to be a reaſonable 5 Co. 2: 
Diſtinction, and to reconcile all the Books, which!make it a great Queſtion 85 e 
it Leaſes in general by Biſhops, &c, not purſuant to the ſaid Statutes, are Cro, Jac- 
abſolutely void by the Death, <c, of the Leſſor, or only voidable; for if 173. 
ſes for Years by them of Things which lie in Grant are only voidable Doug $73 
nd not actually void, becauſe the Succeſſor is not without ſome Remedy roms 
lor the Rent, and therefore may adhere to that, if he pleaſes, and affirm AP 7 85 
ie Leaſe for his Time; much leſs are Leaſes for Yearsor Lives of Things 
hich lie in Livery, (though the Statutes are not urſued) abſolutely: void 
lj the Death, Ce, ot the Lefor, fince in ſuch Oaſes the Succeſſor has as 
ll and ample Remedy for the Rent by Diſtreſs or otherwiſe, as he would 
we nad if all the Circumſtances required by the Statutes had been pur- 
ea; and then guzlioct poteſi renunciare Furi pro ſe intraducto; and if the 
ccefſor thinks fit to wave the DefeR of ſuch Gircumſtances, and abide 
"the Leaſe, it would be unreaſonable, and againſt the Intent of the Sta- 
6s, to put it out of his Power ſo to do, by making the Leaſe actually 
d, ſo as no Acceptance of the Rent, or other Act done by him, could 
firm it; but where his Acceptance of the Rent at one Day will not help 
to any Remedy for it the next, there it would be unreaſonable that 
ich an unwary Act ſhould. ſtrip him of the Benefit intended for him by 
be laid Statutes, and where he had no Remedy for the Rent, ſhould have 
me for the Land neither, which would totally fruſtrate the Deſign and 
Went of the AR, and tend to the Impoveriſhment of moſt Succeſſors to 
clefiaſtical Perſons. | Hs | : 
Put this Acceptance of Rent, which ſhall affirm a yoidable Leaſe muſt pal v. 515. 
thy him who is erfect Succeflorz therefore where the Succeſſor of a Biſhop of 
bop, before he had a Reſtitution of the Temporalties out of the King, Fay T's 
Keeptedthe Rent reſerved by his Predeceſſor upon a yoidable Leafs, pet Pas 295 
Ms held, that notwithſtanding this Acceptance, he might well enterand 48e | 
ye Leaſe; becauſe before ſuch Reſtitution he way not perfect Suc- 
ines, 'Hh 1 ceſſor; 
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ceſſor; and then ſuch Acceptance of the Rent ſhall not bind him, any 
more than if he had been a perfect Stranger. 
So where a Maſter of a College, or Head of any Corporation Aggregate 
accepts Rent upon a voidable Leaſe made by his Predeceffor, and the 
reſt of the Corporation, without Authority in Writing from the Corpon- 
tion to accept the ſame, this Acceptance ſhall not affirm the Leaſe durine 
the Life or Continuance of ſuch Maſter or Head who ſo accepted it; for 
the Right being as much in the Fellows, or other Members of the College 
as in the Mafter, &c. himſelf, he cannot by any Act of his own conclude 
or bind them from their Entry upon any voidable Leaſe; alfo he himſelf 
in their Right, may enter to avoid ſuch Leaſe, notwithſtanding his om 
| Acceptance of the Rent. | 5 | 
Kol. Abr. If a Biſhops Bailiff, of his own Head, and without any Order from the 
474. Biſhop, receives Rent upon a voidable Leaſe made by the Predeceſſoro 


| - 2 4 the Biſhop, this ſhall not bind the Biſhop; but where a Biſhop made: pa 
8 9Leaſe for Lives of certain Lands, Parcel of the Manor of A, reſeryins 2 
ver. Danly,) Rent, but not in all Things purſuant to the Statutes; and by conſequeno 3. 
voidable by the Succeſſor, and then the Biſhop dies, and another is md d 

and the Bailiff of the Manor came to him, and ſhewed him in genen * 

that there were certain Rents in Arrear of the faid Manor, and thereupon: 

the Biſhop commanded him to receive the ſaid Rents, which he did a WI; 

' __  eordingly, and, amongſt: the reſt, the Rent upon the ſaid voidable Lea hel: 
and after paid all the ſaid Rents to the Biſhop, without giving him Noth Mi 
particularly of that Rent; yet this Acceptance ſhall bind the Biſhop, d len 


cauſe he ought to take notice what Leaſes are made by his Predeceſſor, u 
what Rent he Himſelf received, for, if he had no Title, he ought not 
- have received the Rent at all; if he had, he muſt be ſuppoſed to know1 
and then his Acceptance of the Rent ſhews his Aſſent to the Leaſe up 
__ _ *..__ which it was reſerved. „ Fre | 
Poph. 121. Alſo it is to be obſerved, that ſo far as the Leffor is bound by any vo 
Leon. 309: or yoidable Leaſes, fo far alſo the Leſſee, his Executors or Aſſigns, whit 
_ © ſoeverof them have the Intereſt, are bound thereby, and no further, the 
fore when the Leaſe is not void without Entry, if Rent be in Arrearatt 
the Death of the Predeceſſor, the Succeſſor hath Remedy to recover ſu 
Arrears, if he chuſes to affirm the Leaſe; but if the Leaſe be abſoluts 
void, the Succeffor hath no Remedy at Law for any Rent incurred at 
the Death of his Predeceſſor. T 5 | 
Lecn'3og- So the Leſſee of a voidable Leaſe, after the Death of the Leffor, u 
maintain an Action of Treſpaſs againſt any Stranger, who ſhall ente 
do any other Act of Treſpaſs upon the Land before the Leaſe be at 
Þ+ Becauſe àvoided fr. N d ol eg. 
his Poſſeſ- _ LJ 0 | | 
non intitles him to the Aion of Treſpaſs, it being a poſſeſſory Action. 


T 


be made good. 

ver 220. This in a great meaſure has been explained under the foregoing 1 
Dyer 239 E 1 | iy 
Fitz. Tit» Gon; it remains only to ſhew, that, beſides Acceptance of the Rent," 
ae Fi. are other Ways by which ſuch voidable Leaſes may be affirmed, 8 
Stones" Liſtraining for Rent due at the Death of the Predecefſor, or by brug 
18 an Action of Waſte againſt the Leſſee; or, in caſe the Leaſe be * 

or Lives. by bringing an Aſſiſe for the Rent due after the Death 

Predeceſſor, or Acceptance of Fealty from the Leſſee; all helene 

an Aſficmance of ſuch voidable Laakes, and make them good gun. 


/ 


* 


a 


\ 
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« Perſon who ſo affirms them, for his own. Time, becauſe theſe Acts ſhew Page 356 


1 


a ſufficient Intent in- the Succeſſor to continue and acquieſce in the Leaſes 
made by his Predeceſſor. e 


+ The Manner of avoiding ſuch Leaſes as are only voidable. 


This may be done either by Entry, where the Leaſe is of Things cor- Dyer 22. 
por: El and manurable, or by Claim where the Leaſe is of Things incor- Ser and 
real; as where a Leaſe for Years is made, rendering Rent, upon Condi- bogs 
tion to be. void for Non-payment, this Leaſe ſhall not be void without a l 
Demand made of the Rent; for if it were otherwiſe, it would be in the right. 
Power of the Leſſee to make the Leaſe void at any Rent Day he thought Dyer 28. a. 
fi, and ſo to add the Wrong of making the Leaſe void to that of Non- in Margin, 
paſment of the -R nt. 1 1 
And where an Entry is to be made, this may be done either by the Moor 52. 
Bailiff of the Party that would enter, or by other Perſons deputed for Dyer 233. 
that Purpoſe; but a Bailiff, merely in virtue of his Office, cannot make 
an Entry for his Maſter without ſpecial Warrant, becauſe his Office is to 
manage his Maſter's Lande, and to take the Profits thereof to his Maſter's 
Uſe; but to gain new Lands, which the Mafter had not beſore, does not 
belong to his Office as Bailiff; beſides, an Entry being a Thing which the 
Miſter may or may not make, his Bailiff ſhall not determine his Election 
therein, To. | 25 „ | 
Where a Corporation Aggregate have Title of Entry to avoid a Leaſe, Rol. Abr. 
they cannot command their Bailiff to enter, unleſs it be by Deed; for their 514. b. 
Parol Command in ſuch Caſe is void, and the Entry thereupon tortious, e 
becauſe as a Body Politick they are inviſible, and incapable of Acts as e ng 
Natural Perſons are: But yet, per Curiam, if one diſtrains as Bailiff to a Corporation 
poration, though in Truth he be not Bailiff, yet he may make Conu- 9. 6 Co. 38, 
ance as ſuch, and if the Corporation agree thereto, it is good without 4 Co. 119. 
ked, becauſe the Command he had in ſuch Caſe is not traverſable. | 
But a Biſhop may by Parol Command his Servant to demand a Rent 4 Leon. 181 
Nt make an Entry, and this is good, becauſe as a Sole Corporation he is % verſus 
able of the ſame Acts as all natural Perſons age. EE... : 
Dean and Chapter made a Leaſe for Years, rendering Rent, and Cro. Eliz. 
It Default of Payment the Leaſe to be void; the Rent was in Arrear, 167. 
not paid; then they made a new Leaſe to another Perſon, and affix- 31-29": 97: 
L their Seal to it in the Chapter Houſe, before any Entry made upon TTY 
& firſt Leſſee, and at the ſame Time made a Letter of Attorney to one 1 Woods 
enter and make Delivery of this Leaſe upon the Land, who accord- Conv. 23% 
pad it. And it was objected, that this ſecond Leaſe was void, . 
uſe the Deed being perfected as the Deed of the Corporation, by their _ 
ung their Seal to it, the Delivery after by the Attorney was void, it 
ay perfect before; and the firſt Perfection of it as a Deed could not 8 
ue it a good Leaſe for Years, becauſe the firſt Leſſee was in Poſſeſſion,” 
they made no Entry to avoid it; but yet per Curiam it was held to 
| good Leaſe, and that there was no other Means for a Corporation 
take a Leaſe but this; and Gawdy ſaid, it was not the Deed or Leaſe Dav. 44. 
-orporation till Delivery, as of another Perſon ; and therefore 2 Rol abr. 
it is ſaid in Davis 44. to be agreed that if a Dean and Cha ter 35. mY + 
their Chapter Seal to a Deed, this is a perfect Deed thereby, without Vent. — N 
livery; this muſt be underſtood when the Dean and Chapter are 3 Kod. 307 
lefion, not when they are out of Poſſeſſion, or have only a Right; % verſus 


* 


i the Diverſity appears to be taken u ; iſe 4 | 
i pon the Books; for otherwiſe ; 
4 Leaſe muſt be inevitably void in ſuch Caſe ; for till it be ſealed, the Page 397 
"ay cannot deliver it as the Doo of the Corporation ; and if the 
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' Bull: 119. their Seal to it; and fo it was done in the Caſe of the Wardens and Fel. 
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Tc, of St. 
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lege verſus 


Lord Norris, 
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er's Caſe. 
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aſter, then it is void for want of an Entry, and fo all Ways the Leaſe 


IT; EASES axp T ERMS ron YEA RS. | 
Sealing perfects it preſently as their Deed, ſo that it cannot be delivered 


would be void ; which would be a very unreaſonable Conſtruction, when 
it may be ſo eaſily avoided; and in the latter Books it is ſaid, that though 
the Putting of the Seal of a Corporation Aggregate to a Deed carries 
with it a Delivery, yet the Letter of Attorney to deliver it upon the 
Land ſuſpends the Operation of it as an Eſcrow till Entry, &c. but je 
the Corporation, if they think fit, may after the Indenture of Leaſe in- 
groſſed make a Letter of Attorney to another, to ſeal and deliver it a 
their Deed or Leaſe to the Leſſee upon the Land, without firſt affixing 


lows of All Souls College in Oxford; but then, as it ſeems, the Attomen 
muſt affix the Corporation Seal to it, and not any other Seal ; but yet in 


one Book it is held per Curiam, that a Corporation Aggregate, as there the the 
Prefident, Fellows and Scholars of S/. John's College in Oxford, making: Bu 
Leaſe, are to ſubſcribe and ſeal it, and then deliver it by their Attorney, 0 
having a Letter of Attorney for it, and that they could not deliver it in * 
any other Manner; but whether the Attorney might alſo affix their Sal e 
or not, is not mentioned in the Caſe, 5 = 
EE N lis! 
| 5 Con 77 ; I 
135 | un | ; id 
(1) Df Leafes made by thoſe who have but a particu] 1 
lar Eſtate or Jntereſt in the Lands leaſed : Auch 1 
11. Of Leaſes made by Tenant in Dower or Curteſy. on 
Sto which it will be ſufficient to obſerve, that if Tenant in Dom Fee j 
or by the Curteſy make a Leaſe for Years, reſerving Rent, and di the L 
this Leaſe is abſolutely determined, ſo that no Acceptance of the Ret he | 
y the Heir or thoſe in Reverſion can make it good; though their El Vet 
is uj,,] modo a Continuance of the Eſtate of their Huſband or Wife, yt maind 
it is a Continuance of it only for Life, and they have no Power to c it the! 
tract for, or intermeddle with the Inheritance, and conſequently the 2 c 
Leaſes or Charges fall off with the Eftate whereout they were derte ereo 
and the Leſſee is become Tenant by Sufferance by his Continuance heck 
Poſſeſſion after. 5 . | | 4 
2. Of Leaſes made by Tenant for Liſe. * 
Tenant for Life can make no Leaſes to continue longer than his 1 F 
Life; but if Tenant tor Liſe makes a Leaſe for twenty Years gene” + Of. 
and after he in the Reverſion confirms that Leaſe, and then the . 
for Life dies, though this at firft would have determined by ares N 
the Leſſor, yet the Confirmation hath made it good and unavoidab " * Ty 
the whole Term; but if the Leaſe had been for twenty Years, : ap 
Leſſor Tenant for Life ſhould ſo long live, there if the te bur * it; 
canfirmed this Leaſe, yet it would not prevent its Voidance 2 3 
Death of the Tenant for Life. The Dix erſity between which Caſes 7 1 8 
That in the fizſt Caſe the Leaſe being made generally for _ * Ix, 
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nothing appears to the contrary but that it was a good 
* Time abſolutely ; tor the Death of the Leſſor, which would _ 
ſooner, does not appear in the Leaſe itſelf; thenwhen the Revernon 1 


— 


— 


LEASES, A TERMS, e YEARS. 
lone could take Advantage cf that implied Limitation, thinks fit to wave 


ed it, and confirms the Leaſe, as it was made at fi:ft, for twenty Years abſo- 

on lutely, thip makes it is vzvn Ledſs for fo, much of the Time as would 

2 have fallen into his Reverſion by the Death of the Tenant for Life, before 

oh the twenty Years run out; buc in the other Caſe, the Death of the Tenant 

= ſor Life being made the expreſs Limitation and Circumfcription of the 
the twenty Years in the Leaſe itſelf, no Confirmation of that Leaſe, as ſo li- 8 
= mited can enlarge it to extend beyond the Lite of the Leſſor, that being | 
bog the expreſs Determination Aff wei to it. OY 1 5 | = 
phe And yet we find one Caſe where it is held, that if a Man makes a 10 Co. 4g. 2, 
Fel- 


wy, Leaſe for twenty-one Years, if the Leſſee ſo long live, and after the 
Leſſor aud Leſſee join in a Grant by De:d of the Term to another, 


mey and after the firſt Leſſe dies within the twenty-one Years, that yet 
t * the Grantee ſhall enjoy it during the Reſidue of the Term abſolutely. 
2 Pu: to reconcile this Caſe with the other, it muſt be intended, that in 


g the Alignment no Notice is taken of the expreſs Limitation affixed to 
the Leaſe, but that they joined in an Aſſignment of the Leaſe for the 
ple Refidue of t he twenty-one Years, and then it may well be conſtrued to 
amount to a Confirmati;n by the Leſſir tor that Time, as the Leſſor may 
confica the Land to the Leſſee for any longer Time, and thereby enlarge 
lis Eſtate or Intereſt. ” | | 
If 4. Leſſee for the Life of B. makes a Leaſe ſor Years by Indenture, co. Lit. 45. 
ard after purchaſe the Neverſion, and then B. dies, A. ſhall avoid his own b. | 


Leaſe for the whole Term, for he may confeſs the Leafe for Years as it 9 Abr. 


vis, and avoid it by ſhewing his own Eſtate in the Lands at the Time of 25 
that Leaſe made, and is not eſtopped to do this, becauſe an Intereſt paſſed 
{rom him, he well may confeſs and avoid. | | 

B. Tenant for Life of C. and he in the Remainder or Reverſion in co. Lit. 45- 
Fee join in a Leaſe for Years by Indenture, this during the Life of C. is a. 
the Leaſe of B. who then only had the preſent Intereſt in the Lands, and Dyer 234 b- 
he Confirmation of him in the Remainder or Reverſion; but after the Pg oe 
Death of C. then this becomes the Leaſe of him in the Reverſion or Re- Foot. 25 of 
mainder, and the Confirmation of B. for the Leffors having ſeveral Eſtates 6 Co. 14- 
it them in ſeveral Degrees, the Leaſe ſhall be conſtrued to move out of 
each one's teſpeQive Eſtate or Intereſt as they become capable of ſupporting 
thereof, which is the moſt natural and uſeful Conſtruction of the Leaſe, 
tpecially as there can be no Eſtoppel in this Cafe, by reaſon of the ſeveral 
laereſts which paſſed from each; and therefore during the Life of Tenant 
lor Life, if the Leſſee, being evicted, ſhould declare of a Leaſe by both, 
is would be againſt him, as was adjudged, becauſe for that Time it was 
aal the Leaſe of the Tenant ſor Life. 1 2 


his : „ 5 | | 
ene + Of Derivative Leaſes, or by one who is but a Leſſee for Years him- 
2 Tend | 5 ii | 
Death 


Wa Lefſze ſor Years may aſſign or grant over his whole Intereſt; ſo Har Tit. 

Nay grant it for any fewer or leſſer Number of Years than he himſelf 4jgamerr 

it, and ſuch Derivative Leſſee is compellable to pay Rent, perform and Core. 
c 


upon "enants, Se. according to the Terms agreed in ſuch Grant or Aſſign- . 

es is! ken alſo it is ſaid in (a) Broke, that a Termor ſo aſſigning may diſtrain a) Bro. Tit. 
ty Ye "the Rent, without any Power reſerved ſor that Purpoſe, though a Per- bref 7 

, for! hun ho aſſigns his whole Intereſt cannot, becauſe he has no Reverſion. 

termin * But ſuc, Derivative Leſſee is not li able to the Rent reſerved on the page 399 


one. N 


| ena! Leaſe, otherwiſe than as his Cattle may be liable to a Diſtreſs for 


| Rent- | 


* 
IF 


Leaſe, notwithſtanding he hath now an Eſtate capable of ſupporting the 6 Co. 15. a. 


— 


5 j 
2 Vern. 255, 

374. & vide 

Cro. Eliz. 

2 IS EE 

Leon. 171. 


Preced. 
Chan. 124. 
Cole heſter 
ver. Arnot, 
2 Vern. 383. 
8. G 


prevent or delay the Renewing of the principal Leaſe, by refuſing to 
-« ſurrender their Under-Leaſes, notwithſtanding they have covenanted ſo 


and all and every Perſon and Perſons, in whom any Eftate for Liſe o 


 * ſuch new Leaſe, and his, her, and their Executors and Adminiftrato 


* reſpective Under-Leaſes are derived, had been till kept on Foot an 


* 


Polit. 300. If a Diſſeiſor makes a Leaſe for Years, or grants a Rent- Charge ® 


_ Foph. 50. 


judice to the Defendant, yet there being no Agreement in the Deed for 


been renewed under ſuch new principal Leaſe; any Law, &c. 


— 


LEASES axy TERMS ox YEARS, 


Rent-arrear to the original Leſſor, as any Strangers Levant and Couchay 
may be; for there is no Privity between him and the Original Teffor x; 
there is between a Leſſor and Aſſignee; and therefore ſuch a one, though 
he take the whole Term, except one Day, ſhall not be liable to any of the 
Covenants in the original Leaſe. | | „ 
Leſſee of a Prebend makes an Under-Leaſe, and the Leaſe being prety 
far ſpent; he requeſted the Tenant to ſurrender, to enable him to rener 
and offered to give any Security to grant him a new Leaſe for fo many 
Years as he had to come in his old one; but the Tenant was obſtinate and 
would not, unleſs his Landlord complied with ſome Demands of his; upon 
which he brought his Bill in Equity to inforce him to a Compliance; but 
my Lord Keeper ſaid, though it were a Benefit to thePlaintiff, and no pre- 


that Purpoſe, he could do nothing in it, „ 

But now by the 4 Geo. 2. cap. 28. ſect. 6. it is enacted in the Words 
following, diz. Whereas many Perſons hold conſiderable Eſtates by 
1% Leaſes for Lives or Years, and leaſe out the ſame in Parcels to ſeveral 
« Under-Tenants, and whereas many of thoſe Leaſes cannot by Lav 
© be renewed without a Surrender of all the Under-Leaſes derived out of 
« the ſame, ſo that it is in the Power of any ſuch Under-Tenants to 


« to do, to the great Prejudice of their immediate Landlords, the fir 
Leſſees; for preventing ſuch Inconveniencies, and for making the 
* Renewal of Leaſes more eaſy for the future, be it enacted by the 
% Authority aforeſaid, that in caſe any Leaſe ſhall be duly ſurrendered 
in order to be renewed, and a new Leaſe made and executed by the 
& chief Landlord or Landlords, the ſame new Leaſe ſhall, without 4 
« Surrender of all or any the Under-Leaſes, be as good and valid to al 
Intents and Purpoſes, as if all the Under-Leaſes derived thereout hat 
been likewiſe ſurrendered at or before the Taking of ſuch new Leaſt; 


% Lives, or for Years, hull from Time to Time be veſted by virtue of 


“ ſhall be intitled to the Rents, Covenants and Duties, and have lik 
Remedy for Recovery thereof; and the Under-Leſſees ſhall hold 1 
enjoy the Under-Melluages, Lands and Tenements, in the reſpe&it 
« Under-Leaſes compriſed, as if the original Leaſes, out of which th 


continued; and the chief Landlord and Landlords ſhall have and | 
„ intitled to ſuch and the ſame Remedy, by Diſtreſs or Entry in a 
upon the Meſſuages, Lands, Tenements and Hereditaments comprik 
in any ſuch Under-Leaſe, for the Rents and Duties reſerved by ſo 
© new. Leaſe, ſo far as the ſame exceed not the Rents and Duties 
« ſerved in the Leaſe, out of which ſuch Under-Leaſe was derived, 
they would have had in cafe ſuch former Leaſe had been ſtill continue 
« or as they would have had in caſe the reſpective Under-Leaſes ® 


. 4. Of Leaſes made by a Diſſeiſor or Diſſeiſee. 


the Diſſeiſee confirms it, and after re-enters, yet he ſhall not avoid tl 
Leaſe or Rent, becauſe by his Confirmation of them he hath depa" 
with ſa much of his ancient Right, which incorporates and mixes with" 
Leaſe or Grant, ſo that he can never after avoid them. 


LEASES AND TERMS fes YEARS. 
If one be diſſeiſed of Lands, and whilſt he is put of Poſſeſſion intends Page o 


2 Leaſe for Years, the Way is to prepare a Deed of Leaſe, and Co. Lit. 48. 
nere dn n e ee dec e e 8 
e deliver it as an Eſcrow to a third Perſon, to be deliyered - 
a6 his Deet after Entry and actual Poſſeſſion taken in his Name, or $34 ver. 
after Signing and Sealing before actual Delivery, he may make a Letter Zliivr. = 
of Attorney to a third Perſon, to enter upon the Land in his Name 3 Co. 55- 
and after ſuch Entry to deliver it upon the Land, or elſewhere, as his 2 HP; 
Deed, to the Leſſee, and though ſuch Letter of Attorney be affixed to the W Sn 
Deed, and to make it an effectual Letter of Attorney, that muſt. be ee, 
ſealed and delivered, yet the Sealing and Delivery of that by the Leſſor, 2 Bendl. 5 1. 
though affixed to the Deed of Leaſe, will not be conſtrued a Deliyery of 2 Nor. Abr. 
the Leaſe itſelf, becauſe no. ſuch Intent appears, but the contrary; and Baier yer. 
therefore the Delivery. of the Letter of Attorney ſhall haye no more In- Brick. 
fluence upon the Need of Leaſe, than if it had not been affixed thereto; | 
or ſuch Diſſeiſee may prepare a Deed of Leaſe, and at the ſame Time 
execute à Letter of Attorney to a third Perſon, to enter upon the Land, 
and after ſuch Entry to ſign, ſeal and deliver the Leaſe as his Act and 
Deed to the Leſſee: And all theſe Ways are god, becauſe the 8 85 
is the eſſential and finiſhing Part of a Need; and if the Poſſeſſion and _ 
deiſin be reduced before that comes, the Delivery after is as effectual 
a if the whole Deed had been prepared and executed after; becauſe till 
the Delivery, the Need took no Effect, and when the Delivery was, he "#4 
was in actual Poſſeſſion, and conſequently might make ſuch Leaſe ; but 
if ſuch Diſſeiſee, being out of Poſſeſſion, had ſealed and delivered the ; 
Deed of Leaſe as his Need, though he had after actually entered upon | 
the Land, and then delivered the Leaſe again as his Deed, yet no In- 
tereſt would paſs to the Leſſee by either of theſe Deliveries; ſor, as his 
Deed, it took abſolute Effect by the firſt Delivery, and then the ſecond . 

Delivery, to make it his Deed, was void and to no Purpoſe; for a 
| Deed cannot have two Deliveries ;, and the -arſt Delivery, to make it a 
Leaſe, was void,. becauſe he was then out of Poſſeſſion, and had only 
a Right of Entry, which he could not transfer to a Stranger; and 
therefore the Leaſe is abſolutely void to carry any Intereſt to the Leſſee; 
and ſo it would be, if after ſuch Delivery of it as his Need, he had 
made a Letter of Attorney to enter and deliver it as his Deed upon the 
Land, for the firſt Delivery made it his Deed efF-Qually; but that could 
0 no Intereſt, becauſe he was then out of Poſſeſſion, and the ſecond 

livery to make it a Deed, was void, becauſe it was his Deed by the 
rſt Delivery, and therefore cannot be delivered again; and Qyere, in 
the Caſe above-mentioned, if the Letter of Attorney were at the Con- 
dullon of the Need of Leaſe, in the very ſame Parchment or * 
whether the Diſſeiſee could diſtinguiſh his Sealing and Delivery of that 
v2 Letter of Attorney, ſo that it ſhould'not amount to a Sealing and _ 
Delivery of the Deed itſelf, and thereby make void any after Delivery 
when the Poſſeſſion and Seiſin were reduced. 1 : 5 

The Heir aſter the Death of his Anceſtor, before any actual Entry, Plow. 137. 
may make a Leaſe for Vears, becauſe the Poſſeſſion in Law was caſtt 
upon him immediately by the Death of his Anceſtor, and none had 
Polſeion in Fact; but if a Stranger had firſt entered by Abatement, 4 
then ſuch Leaſe made by him after would be void, becauſe by the' 
Entry the Stranger gained Poſſeſſion in Fact, which deveſted the Poſ-, _ 
ſelion in Law of the Heir, and To he had neither Poſſeffion in Fat nor _ 
<7 whereof to make a Leaſe, and conſequently the L. muſt be 


If the Heir of the King's Ten t in Cavite, or in Socage, before Bro. TR. | | 
"ery, or aſter Office 3 a Leaſe Er Years, this ſeems to be 3 9 


4 


ä — — 


EA 
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od. for ſuch Leaſe being only a. Contract between the Leffor ml 
Ll.eſſee, may be made before any actual Entry, by reaſon of the pof. 
*Page401 7 ſeffion and Seiſin in Law, which were caſt on him by the Death of his 
Anceſtor; but if he had made a Feoffment in Fee, or a Leaſe for Lite 
f;ore Livery ſued; theſe could not be made without actual Entry into the 
Land to make Livery of Se fin, and ſuch Entry would be an TIntrofion 
upon the King s Poffeffion, and amounts to a Forfeiture, by attempting to 


take a Freehold out of the King. if 
20 7 & Of Leaſes made by Joint-tenants or Tenants in Common. 
As to Leaſes by Joint: Tenants and Tenants in common, we ſhall here a 
for Method ſake, ſet down ſome of the moſt remarakable Caſes relating ] 
- thereto, though theſe Matters are more fully treated of under their pro L 
r 5 
Tenants in 5 2 n Dr I * ] 
Common cannot make à joint Leaſe. Ve the Caſe of Heatherly v. Weſton P. 4 Geo. 3. 2 Wille 232 ] 
5 N. ; 8 „„ VV 7 
Co. Lit. 1633 1. Then, if two, Joint-Tenants are in Fee, and one lets his Mojetyto ). 6, : 
Bro. Tit. for Years, to begin aſter his Leith, this is good, and ſhall hind the other, i j 
"ob jap rn he ſurvives, becauſe this is a preſent J iſpoſiticn, and binds the Land from F 
849. the Time of the Leaſe wade, ſo that he cannot after avoid it; but a Deviſe b 
. for Years in ſuch Manner, by one Toint-tenant, would not bind the other hi 
ſurviving, becauſe that is no preſent Piſpoſitich, norbinding upon the Der. t 
for himſelf, inaſmuch as he may rewe or cancel his Will, and fo defirey h 
that Deviſe; and therefore ſuch Deviſe, not taking effect to any Purpoſe It 
till his Death, comes too late to prevent the Survivorſhip, which being 0 
the elder Title, ſhall be preferred, and ſhut out the Deviſe; fo all Gran me 
or Charges, by one Joint-tenent out ef the Land, fall off with his Life 50 
end cannot affect the Survivor, becauſe they being no immediate Diſpol 
tion of the Land itſelf, that comes, u hole : nd intire to the Survivor vnd his 
the firſt Title, and, by conſequence, orer-reaches all intermediate Chary of 
or Grants therecut by the other Joint-tenant who is dead. uo 
Co. Lit-186. But if one Joint-tenanterant Fefturam or Herbagium terra for Yearsan Ws 
dies, this ſhall bird the Survivor; ſo if two Joint-tenants are of a Watei 
and one grants a ſeparate Piſcary for Years, and dies, this ſhall bind! 
Survivor; becauſe in theſe Caſes the Grant of the one Joint-tenant give 
an immediate Intereſt in the Thing itſelf whereof they are Joint-terant | 
Moor, pl. If two, Joint-tenants for Life are, and one of them makes a Leaſe 
514. Years of his Moiety, either to begin preſently, or after his Death, and de Cut 
ee this Leaſe is good and binding againſt the Survivor; the Reaſon whereo! of | 
Bin, that notu ithſtanding the Leaſe for Years, the Toint-tenancy in theFreehe ” 
3 Bulſ. 278. ftill continuer, and in that they have a mutual Intereſt in each other s Lit / 
Rol. Rep. fo that the Eſtate in the Whole, or any Part, is not to determine or rer Wr 
Wn , tothe Leſſor till both are dead: for the Life of the one, as well as ft and 
Plow. ad other, was at firſt made the Meaſure of the Eſtate granted out by the Le me 
Cro.Jac. gr. for; and therefore ſo long as either of them lives, if the Joint-tenancy col 7 
3 Bulſ. 131: tinues, he is not to come into Poſſeſſion. Now theſe Toint-tenantshaving and. 
x ns 4 Teciprocal Intereft in each other s Life, when one of them makesa Leaſe N ter. 
1 Com. Dig. Lears of his Motety, this does not depend for its Continuance on his and 
561. only, but on his Life and the Life of the other Joint-tenant, whichſoen that 
3 Com. Dig. of them ſhal live longeſt, according to the Nature and Continuance ( Lane 
- Eſtate whereout it was derived; and then, ſo long as thatcontinues, ſo lot End 
8. 53* the Teaſe holds good, and, by conſequence, ſuch Leſſee ſhall hold out! Year 
- ſorviving Joint-tenant and the Reverſioner, till the Eſtate, whereo!' 15. 
le 


Treuaſe was derived, be fully determined; but if a Rent were reſerver | 


— ? 
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{ch Leaſe, this is determined and gone by the Neath of the Leſſor, for co. y6. 
the Survivor cannot have it, becauſe he comes in by Title Paramount the Co. La. 
*Leaſe and the Heirs of the Le ſſor have nc Title to it, becauſe they have 185· Bs 
no Reverſion or Intereſt in the Land; but Qgære, A the Executors or Ad- 8 
winiſtrators cannot maintain an Action of Debt or Covenant, either upon Page 40 
the Covengnn Law, or expreſs Covenant, for Payment of the Money, 
if there be any. | C e 

A. and B. Joint-tenants for their Lives, A. by Indenture leaſes the Moiety Cro. Jac. 
which he holds in Jointure with B. to C. ſor ſixty Years from the Death of 91. 
}. if he the ſaid A. ſhould 1o long live, and demiſes the other Moiety to C. Mecor fl 
for fixty Years from his own Death, if B. ſhall fo long live; then A. dies, W 
and B. ſurvives; and it vas adjudged, that this Leaſe was void for both Hum. 
Moieties; for by the firſt Words it was a good Leaſe from 2. of his Part, 
upon the Contingency of his ſurviving B. but that never happened; nd as N 
10 P.'s Part, A. had no Power to leaſe or contract for it during the Life of 5 
Z. though he had happened after to ſurvive him, for that it was but a bare 


* poffibility, which could not be leaſed or contracted for; and therefore the 
Leaſe vas void in the Whole. i | 7 EO” 
7.8. J. and B. Joint-tenants for their Lives, A. leaſes his Part for fixty Years, Cro. Ja. 


if he and B. ſo long live, then B. ſurrenders his Part, and takes back a new 377: 
Fate; then A. dies, living B. and it was adjudged, that this Leaſe made Rul. Reps 


by A. was determined by bis Death; for the Joint-tent.ncy, which would . 
5 have given the m, or their Leſſees, an Intereſt in each others Life, is by Rol. ro 
Doll the Surrender of B. determined and gone, and then the Leaſe of A. flood 131. Damel 
efirey fingle on his own Life, and conſequently by his Death is determined; fo 2 _ 


urpoſe it would be, if after ſuch Leaſe for Years by one Toint-tenant, they had ;'Com. 
bored made Partition of the Joint-Eſtate, and then the Leſſor had died, his Leaſe Dig. 268. 
Grant vould be at an end, becauſe the Joint-tenancy, which ſhould have ſup- 

; Ui ported it aſter his Death, is by the Partition defeated and gone. 


Jiſpel It one Joint-tenant or Tenant in common makes a Leaſe for Years of Co. Lit. 
r onde his Part to his Companion, this is good; for this only gives him a Right 186. »» | 
Char of taking the whole Prefits, when before he had but a Right to the Moi- 2 

| ety thereof; and he may contract with his Companion for that Purpoſe, 5 5 ah 
w__ as well as he may with any Stranger. | 104. 
Wiel 1 Th 8 Ph ON ; Nm 
dipd! . | . 
at Fj | 6. Of Leaſes made by Copyholders. w- in. 4 
enants. 2 15 + a8 F | e et, O | | | 
wy If a Copyholder takes upon him to make Leaſes, not warranted by the Moor 184- 
an 5 Cuſtom of the Manor, and without the Lord's Licence, this is a Forfeiture Salk. 186. 
A of his Copyhold, but no Diſſeiſin to the Lord; and the Leaſe is good * * 
Jo 1 7 body but the Lord. do „ N 
er 5110 nd it ſeems not to be material whether ſuch Leaſe be by Parol or in Moor 292. 
u eg but ir mul be a perfect Leaſe, and muſt have a certain Beginning Hetl. 126 
as oft and certain End, for otherwiſe the Leaſe is void, and carries but an Eſtate Bulf. 189. 
* . bv at 1 . $o no Forſeiture. | | „ 
1 . Copyholder for Life having got B. to be bound with him for 1007. 2 Mod. 79. 
25 8 and dit en him a Counterbond, executes a Deed, whereby reciting the Coun- 2 


| ter-hond, and the Eſtate A. had in the Lands for Life, A. covenant ſh 
; 2 . . „A. nts, nts 

el as agrees for himſel f, his Executors, Adminiftrators and Aſſigns. 4 Rats con 
ic | | Wat be, his Executors, and Adminiſtrators, ſhould hold and enjoy theſe 


a” Laie from the making of the Deed, for ſeven Years, and ſo from the 
- 4 nd of ſeven Vears to ſeven Years, for and during the Term of forty-nine 
Id ov ers, if 4, ſhould ſo long live, and a Covenant, that if the 1007. were 


ereol- uad, and B. indemnified, the Deed to be void; and the Queſtion was, Pa 
W Whether this would amount to a Leafe for forty-nine Years, if the Co y- AY 
| 5 | holder 
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.. © helder ſhould ſo long live; and ſo being in the Caſe of a Copyhold, and no 

.. _ , Cuſtom to warrant ſuch Leaſe, he a Forfeiture of the.Eſtate?. And it was 

argued to be no Leaſe, becauſe ſuch; Conſtruftion,would be a Wrong to 

both Parties; to the one, by defeating his Security, and to the other, by a 

+ Forfeiture of his Eſtate; which: would be unjuſt; when by conſtruing it 

only te be a Covenant for the whole, each might be ſafe, and their Inten- 

tion anſwered; and it was ſaid, that the Caſes, wherein ſuch Words hae 

been held. to amount to a Leaſe, were all of them in Caſes of Freehold, 

where no ſuch Miſchief could enſue ;, but the Court, notwithſtanding, in- 

*  clined this was a good Leaſe by the Intention of the Parties, and conſequent- 

Iy a Forfeiture; for then the Jury would have found it ſo; but if the Won 

- had been doubtful, and ſuch as would admit of divers Conſtructions, there 

| to prevent a Forfeiture, it ſhould be taken to be only a Covenant, but here 
the Words are plain and clear; but no Judgment was given 

2 Keb. 267. A Copyholder, by Articles of Agreement, covenanted and promiſed with 

Zerthall another, that he ſhould. hold at Halves for a Year, according to 7 of 

verſ. Te. fe Manor, at ſuch a Rent, and ſo from Year to Year for five Years; 

ER this was adjudged no Forfeiture, for the Prejudice that would enſue on ſuch 

Conſtruction to the Copyholder; alſo the Leaſe beingworded ſecundum Cn- 

ſuetudinem Manerii is tied up to the Cuſtom of the Manor; ſo that if there 

be noCuſtom to warrant this Mannerof Leafing,the Leaſe itſelf falls toth: 

Ground; alſo there was further in the Leaſe a Covenant, that if the Leſſor 

put out the Leſſee, he ſhould be allowed ſo much Rent by Way of Retain- 

erz; ſo that the Leflee was at Uncertainty. whether he ſhould enjoy it during 

the whole Term; for this gave the Leſſor Liberty to put him out, making 

the Allowance agreed upon, and ſtipulated between them; and befides, it 

was doubted if the Words covenant and promiſe that he ſtuld enjoy for ſuch 

a Time, would amount to a Leaſe, or where not rather relative to enjoying 

after a Leaſe made; for the Word covenant is none of thoſe reckoned upto 

make a Leaſe; and in the Caſes where it hath been ſo held, it was joined 

with the Word aggreevit, which imports a mutual Conſent or Agreement 

of both Parties; and here, though there be the Word agreed or Agreemen! 

| yet it is only in the Style of the Articles; alſo here the Covenant is quiet) 

do enjoy, which 2 fortior; does not Make a Leaſe, but regards only the 

| _ Mannerof enjoying itaſter a Leaſe made, and being only to hold at Halves 

it can be no Leaſe: This is the Manner of reporting this Caſe, which ariſes 

io by Jumps and Steps, and is ſo incoherently put, that itis hard to conclude 

any Thing from it relative to the Matter before us; beſides thai the Gill 

of the Caſe ſeems to turn upon the Words holding at Halves; for on are 

to govern and explain the Words covenant and promiſe, which or them. 

_ ſelves may be be to ten thouſand other Things, and have no Meaning 

at all, till the ſubſequent Words explain what it is he covenants and wy 

miſes; and the Words holding at Halves are of ſo ambiguous and doubtful 

'T a Signification, that according to the Rule taken in the foregoing Cale 

Cro. Fijz, they might well leave Room for the Court to make ſuch a Conſtruction 

143 as ſhould prevent a Forfeiture; and in one Caſe it is expreſsly held, that 

. ir ; | ſow, but 

Hye verſ. exp:/ing to Half is no Leaſe, but only a Liberty to plough and ſow, bu 

cih. es no Intereſt, nor can the Leſſee have Treſpaſs for eu Soll 

27. Wm: but in the ſame Book it is ſaid, that if he had expoſed it to Halves for 

414. | x i | 

two or three Crops, this had been a Leaſe. | Ee c 

Latch. 199. An Infant Copyholder, without Licence of the Lord, made a Leaſe 
; Godb. 26. Years by Parol, rendering Rent, and at full Age was admitted, and accept 

7 0 157. the Rent, and then ouſted the Leſſee; and in this Caſe, though it v5 


_ Noy 9% | agreed that a Leaſe for Years, rendering Rent, by an Infant, of Freehold Th 
8. 9 * was only voidable; yet it was wy. Ber that in Caſe of a Copy bold by na 
tween 4/k- would be otherwiſe; becauſe the Leaſe not being warranted by the Cuan WY preve 
feld an 1 | Sor i | ET "0 r varra 
Aﬀtfield. 1 f 5 Purpo 

Chief, 


eehold 


hold if 


"ſo, 


vous 
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1d be a DifſeifinJto the Lord, and conſequently a Forfeiture of his Co- *pag 404 
Kew which being a great Miſchief to che Infant the Court ought rather 55 Is 
to help him, hy adjudging fuch Leaſe to be abſolutely void; but, not- 
withſtanding this, it was adjudged, that the Leaſe was a good Leaſe till 

avoided; and that a Leaſe for Years by a ah eee without Licence is 
not a Dilleiſin; and admitting it ſhould be a Forfeiture in this Caſe, yet if 
the Lord enters for it, the Infant may.re-enter upon him, and: ſo is = 

no Miſchief; and therefore he, having accepted the Rent at full Age; hath 
made it good and unavoidable ; and Jones ſays, that it was held to be no 
Forfeiture as to the Lord, but that admitting it were, yet it vas a good 


Leaſe as to all Strangers; and that for this Reaſon principally it was ad- 


judged ſuch ny e had made it 4 | by . 
A Copyholder for Life made a Leaſe for a Year by Indenture, dated ſuch Cro. Cat. 
a Day and the ſame Day, by another Indenture, makes a ſecond Leafe to 233 · 
the ſame Party for a Year, to commence ſuch a Day, being two Days after a 7 5 
the firſt Leaſe ſhould expire; and by another Indenture dated the ſame Day ao, Mat 
and Year, makes a third Leaſe of the ſame Lands to the ſame Party, to Peu, vert. 
commence ſuch a Day, being two Days after the ſecond Leaſe would expire; M heſien. 
and ſo betwixt each Leaſe two Days betwixt the Beginning of the * 3 Come 
Leaſe and the End of the former; and if this was a Forfeiture of his Eſtate, pee — 
becauſe the Cuſtom of the Manor warranted a Leaſe but for a Year only, 1 Term. 
was the Queſtion. And it was 7 that whether the Cuſtom of the Rep. 474 | 
Manor, or the general Cuſtom of the Realm, allows a Copyholder to make 4 
a Leaſe for a Year, this ought to be a Leaſe in Poſſeſſion, and he cannot, = 
aſter ſuch Leaſe made, make another in Reverſion; and theſe three Leaſes = 
being made all at one Time, ſhall be intended one intire Contract, and ſo 
a Leaſe ſor three Years, which is more than the Cuſtom warrants, and 
conſequently a Forfeiture; and niger cy of two Days between each 
Leaſe vas but a Fraud and Covih to defeat the Lord of his Forfeiture 
which ſhall not avail; and therefore it was adjudged againſt the Copy- 
holder, that he had forfeited his Eftate. : | Fox | 
So where a Copyholder, who by the Cuſtom of the Manor could make C. Jac. 
2 Leaſe for one Your only, made a Leaſe for a Year excepting the laſt Day om 3 
ol the Year, & fic de Anno in Annum, excepting the laſt Day of every Year, pq. Fro 
during his own Life; this was adjudged, by all the Court, clearly to be a ). 
Forfeiture, and the Exception of a Day at the End of every Year to be only ZLtterel! 
« Shift to evade the Cuſtom ; which it cannot do; for it is a Leaſe certain and He. 
for two Years at leaſt, excepting two Days, which in effect, is a Leaſe for 
more than one Year; and if he might by ſuch Exception of a Day or 
two, at the End of two Years, get out of the Reach of a Forfeiture, he 
might then make a Leaſe for twenty Years, or what other time he thought 
it, which the Law will not permit; and in Bul/. this Manner of Leaſingap- 
ars expreſslyto have been by Articles, by way of Covenant, that he ſhould | | 
ave the Land in that Manner, not by Words of immediate Leaſing, which : 
we this a direct Authority, that a Covenant that he ſhall have or enjoy | | 
ſuch Lands, amounts to an immediate Leaſe, and not à Covenant barely ; 
ws though it were in caſe of a Copyhold, yet it would not ſave the For- 
ure, | h s c N | . 
So if a Copyholder makes a Leaſe for a Year, & /ic de Anno in Annum Rol. Abr. 
ring ten Years, this is clearly a good Leaſe for ten Years, and if not 508. 


warranted by the Cuſtom, will be a Forſeiture of his Eftate. | — Jaw: 
3 301. 2 Med. 81. Gilb. Ten. 233. 1 Term. Rep. 705 
8 Theſe Caſes being ſo adjudged, and that a Copyholder cannot, either 

unay of Covenant, or of executory and renewable Leaſes annually, 
prevent the Forfeiture of his Eſtate, if he exceeds the Number of Years 
varanted by the Cuſtom, and has no Licence from his. Lord for that 
7 759 let us ſee if there be any Way yet ſound out to avoid this Miſ- 
B ; and yet make over to the Leſſee ſome Certainty that he ſhall en joy 

e Lands after the Term warranted by the Cuſtom is expired, 3 5 

' | 1 | whic 4 


3 
Bulſ. 190. 


Fs | 
a this Leaſe was held good, becaule, by the Ecclekaftical Law, Min 17 
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„ which few will care to take Leaſes for ſo ſhort a Term as the Cuſtoms of 
*Page'405 * moſt Manors generally allow; and we find one Caſe where an'Attemptof 
Orc. Jae. this kind was made, and it ſeems to have ſucceeded accordingly : the Caſe 
was this: A Copyholder made a Leaſe for a Year/only of his Copyhold 
LadyXMeu. Land, according to the Cuſtom, and covenanted that after the End of this 


* 


tn, Caſe. Year the Leſſee ſhould have or enjoy the ſame Lands for another Year, and 


fo e Ann) in Annum for ten Years; this was held by 7:lverton Tuſtice to 
be no ſuch Leaſe as would make a Forfeiture, becauſe he had a lau ful 
Eftate but for one Year only; and the Court agreed with them herein; and 
this ſeems to be a ver reaſonable Conſtruction; for when he had in expreſs 
Terms leaſed it but for one Year only, and after in the Deed covenanted 
for the Leſſee s having or enjoying it for a longer Term, this Variation in 
£5 the Manner of Expreſſion muſt vary the Senſe of it likewiſe; for now it ap- 
. pears that he intended by the Covenant ſomething different from the Leaſe 
| itſelf, otherwiſe he world not have departed from that Form of Expreſſion 
which was the moſt proper and natural u hereby tofignify his Intention of 
Leafing; and then it would be unjuſt and unnatural to firain the Covenant, 
which has a Meaning proper and peculiar to itſelf, to fignify the ſame 
with the firſt Part of the Deed, which varies not only in Form, but was 
5 alfo intended to quite another Purpoſe. Fen 3 
Mol Abr. And perhaps in ſuch Covenant it may be ſull better if it were worded 7 
by oe 262. permit and ſuffer the Leſſee to have, hold, and enjoy the Lands in ſuch 


2 Mod. $1. Manner; for a Covenant in that Form, even of Freehold Lands will not 


amount to an immediate Leaſe, becauſe the Words permit and ſuffer prove 

that the Eſtate is ſtill to continue in him from whom the Permiſſion is to 
come; for if any Eftate thereby paſſed to the Covenantee, he might hold 
and enjoy it without any Permiſhon from the Covenantor; and therefore 
in ſuch Caſe the Covenantee hath only the bare Covenant for his Security 
of Enjoyment, without any actual Eftate made over to him. 


7. Of Leaſes made by Executors or Adminiſtrators. 


Annis non admittitur fore Executor , and therefore Adminiſtration being 
granted generally during, his Minority, the whole Term and Power 0! 

4 diſpoſing thereof. for that Time, veſts as abſolutely in the. Adminiſtrator 45 
it would have done in the Executor himſelf, if he had been of an Age 
capable of Acting therein ; becauſe for that Time the Teſtator died C 
1 and the Adminiſtrator for that Time hath the ſame Power a5 !! 
he had actually died inteftate; and therefore ſuch Leaſe is good, at leaſt 
till the Executorattains his Age of ſeventeen Years, when ſuch Adminif 
tion ceaſes; and ſome held that ſuch Leaſe would hold good after, till t ˖ 
Executor avoided it by actual Entry, by reaſon of the general Power whic ; 
ſuch Adminiftrator had in the mean Time; and therefore ſuch continuing 


% 


Acts are not ipſo facto determined by the ceaſing of the Adminiſtration, 
but are only voidable in the ame Manner as other Leaſes would be, by 


i 
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by an Entry of the Executor, * when he comes to take upon him that page 406 
Office; but if the Adminiſtration had been ſpecial, ad Opus, Commodum & _ 
Uliilitatem of the Executor during his Minority, & non aliter, nec alio modo © 

as it was in Prince's Caſe, then none could make Title by virtue of ſuch 

a Leaſe made by ſuch ſpecial Adminiſtrator, even during the Minority of 

the Executor, becauſe the Nature and Manner of the Adminiſtrators 

Power appearing in the very Title which the Leffee muſt make to ſuch 

Leaſe, this Leaſe would appear not to be purſuant thereto, becauſe it 

could not be of Neceſſity, nor for the Uſe or Advantage of the Infant, 

ſince it could not take effect during the Life of the Tenant for Life; and 


therefore ſuch Leaſe would be condemned as void preſently, 


ww 


. Of Leaſes made by u Bailiff of a Manor. 


A Bailiff of a Manor cannot, by virtue of his Office, make Leaſes for Bro. Tit. 
Years; for his Buſineſs is only to collect Rents, gather the Fines, look Buly 40, 47. 
after the Forfeitures, and ſuch like; but he hath no Eſtate or Intereſt in the Tit. Legſes 
Manor itſelf, and therefore cannot contract for any certain Intereſt there- 8 The 
out; but the Lord of the Manor may give him a ſpecial Power to make ” 
Leaſes for Years, as he may do to any Stranger; and then ſuch Leaſes, if Ru. Abr. 
they are purſuant to the Power, and made in the Name of his Lord, will 339. 
be good as Leaſes by the Lord himſelf: For the Bailiff, though he hath Die 89 
ſuch Power, cannot make them in his own Name; but a general Bailiff of Gn. 

a Manor may make Leaſes at Will, without any ſpecial Authority, becauſe big. 415. 
being to colle& and anſwer the Rents of the de to his Loid, if he 
could not let Leaſes at Will, the Lord might ſuſtain great Prejudice by 
Abſence, Sickneſs, or other Incapacity to make Leaſes, when any of _ 
the former Leaſes were expired; and ſuch Leaſes at Will are for the e- 
refit of the Lord, and can be no ways prejudicial to him, becauſe he may 
determine his Will, when he thinks fit. | | 
Bat if a Bailiff of a Manor hath a ſpecial Power to make Leaſes for 2 Chan. Ca. 
Years, as he ought to make them in the Name of his Maſter, ſo they ought 20% N 


to be made in Writing, that the Authority may appear to be purſued ; verſus | 

Therefore where a Balluff conſtituted by Writing £0 ThE Nen, Manage 10. my 

and let the Lands, made a Parol Leaſe for eleven Years, and the Leſſee, 

being turned out at Law upon an Ejectment, brought a Bill ſor Relief in 

Chancery, yet it was diſmiſſed, becauſe he had only a Parol Leaſe, which 

the Bailiff had no Power to make. | 77 TY 
9. Of Leaſes made by a Guardian, 


A Guardian in Socage may make Leaſes for Years in his own Name, Lit. f. 123. 


and the Lefſee may maintain Ejectment thereupon; for this Guardian is a 124. 


Perſon appointed, not by any ſpecial Deſignation of the Party, but by the Co. Lit. 88, 
Wiſdom of the Law, in' reſpect of the Lands deſcended to the Infant; fo 9% _ * _- 
that where no Lands . deſcend there can be no ſuch Guardian; and his auh. 18; 
Office originally was to inſtruct the Ward in the Arts of Til lage and Huſ- 
ndry, that when he came of Age he might be the better able to perform 
thoſe Services to his Lord, whereby he held his own Land; and though the 
vince now be in ſome meaſure. changed, as the Nature of the Tenure 
uelf is, fince the Time that the Socage Tenants bought off their Perſonal _ 
urs and Services with an annual Rent to the Lord, yet it is ſtill called 
e Tenure, and the Guardian in Socage is ſtill only where Lands of 


that kind (as moſt of the Lands in England now are) deſcend to the Heir 


"itin Age; and though the Heir after fourteen-may chuſe his own Guar- | 
. p = | dian 


"1b 


4 


Bro. Tit. From what has been ſaid it appears, that a Guardian in Socage hath not 
: 8 5 Jac. 55, fore, during that 'Time, may make 


2 and pro Tempore; and therefore if he makes Leaſes for Years to continue be- 
ver. Kidler. yond the Time of his Guardianſhip, ſuch Leaſes ſeems not to be abſolutely 


/ W 
| [ 


By 


LEASES ' axy TERMS roa YEAR'S. 


dalan who ſhall continue till he is twenty-one, yet as well the Guardia 
Page o before fourteen, as he whom the Infant ſhall think fit to chuſe after four. 
-— teen, are both of the ſame Nature, and have the ſame Office and Employ. 
ment aſſigned to them by the Law, without any Intervention or Direction 

of the Infant himſelf; for they were therefore appointed, becauſe the In. 

__ Fant, in regard of his Minority, was ſuppoſed incapable of managing him. 
elf and his Eftate; and conſequently derive their Authority, not from the 
0 Infant, but from the Law; and that is the Reaſon they tranſact all Affairz 
in their own Name, and not in the Name of the Infant, as char be 

obliged to do, if their Authority were derived from him; and if their Ay. 
thority were derived from him, it would by no Means anſwer the Intention 
of the Law in appointing them; for then all Acts done by virtue of ſuch 
derivative Authority could be of no more Force than if done by the Perſon 

| himſelf who gave that Authority, fince none can communicate more Power 

to another than he has himſelf; and that would invalidate all their Con- 
tracts, and make them favour of the ſame Imbecillity as if made by the 
Infant himſelf; therefore to enable them to take effectual Care of the Iu- 
fant, and his Affairs, the Law has inveſted them, not with a bare Auth: 
rity only, but alſo with an Intereſ, till the Guardianſhip ceaſes ; and to 
prevent their Abuſe of this Authority and Intereſt, the Law has made 
them accountable to the Infant, either when he comes to the Age of four- 
teen Years, or at any Time after, as he thinks fit; and therefore their 
Authority and Intereſt extends only to fuch Things as may be for the Be. 
- nefit and Advantage of the Infant, and whereofthey may give an Account; 
which is the Reaſon they cannot preſent to any Benefice in Right of the 
Heir, becauſe they can make no Advantage thereof, * 8 that would be 
Simony) and conſequently have nothing therein whereof they can give an 


ide Tit. 


| Acccount ; and therefore the Infant himſelf ſhall preſent thereto. 


Garden 19, only @ bare Authority, but an 11 in the Lands deſcended, and there- 
eaſes for Years in his own Name, as 


; any other who hath an Intereſt in Lands may do; for he is guat Dominu: | 


4. Eau void by the Infant's coming of Age, but only voidable by him, if he thinks 
ver. Haſey. fit: for they were not derived barely out of the Intereſt of the Guandian, 
or to be meaſured thereby, but take effect alſo by virtue of his Authority, 
which, for the Time, was general and abſolute; and therefore all lawful 

Acts done during the Continuance of that Authority are good, and may virt 


ſubſiſt after the Authority itſelf, by which they were done, is determined; {ron 

and conſequently the Infant, when he comes of Age, may by Acceptance Ind 

5 of Rent or other AR, if he thinks fit, make ſuch Leaſes gaod and unavoid- tod 
Ok Lie able; but a Guardian by (2) Nurture cannot make any Leaſes for Year, Atte 
e le either in his own Name, or in the Name of the Infant for he hath only Leal 
Guardian, the Care of the Perſon and Education of the Infant, and hath 8 eien 
or one ap- do with the Lands merely in virtue of his Office; for ſuch Guards dot! 
_ to May be, though the Infant hath no Lands at all, which a Guardian in of ar 
the  Staruts Socage cannot. PRONE , BR 7 5 
bay 5 is the ſame in Office and Intereſt with a Guardian in Socage. | Vaugb. 179 for ii 
Leon- 158, A. lets Lands to B. for four Years, and.the Lands being holden i JW , 
_ Socage, and the Heir under fourteen, the Guardian in Socage by ” (uſe 
1 Indenture, before the firſt Leaſe was expired, lets the ſame Lands in lis the o 
Vering 


56: own Name to B. for eight Years; and if by this Acceptance of 2 nen 
Mir and Leaſe from the Guardian in Socage the firſt Leaſe was ſurrendered, 5 
Wiitewes. the Queſtion; and it is ſaid to be holden by the Court, that it was fut 


rendered, and if it could no: be properly called a Surrender, for 7 


| Ss 
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+ Reverſion in the Guardian in Socage, yet they held, that at leaſt the firſt = pagegos 
Leaſe was thereby determined by Admittance of the Leffor's Power to | 
make ſuch preſent Leaſe, which, if the firſt ſhould ſtand in the way, he 
could not do; and a Guardian in Socage hath Power to make Leaſes for 
Years; and though this Caſe is cited in (2) Hutton to be no Surrender, yet (a) Hutton 
| + vas in Caſe, where the Queſtion was of a Surrender ſtrictly and pro- > 
rly ſo called; and therefore though it were not to be cited for an Autho- 
rity of a Surrender properly ſo called, yet it might amount to a Determina- 
tion of the firſt Leaſe, which in the principal Caſe, all the Court agreed 
in that it did; but they held, it would be otherwiſe in caſe of ſuch Leaſe 
made by a Guardian per Nurture, for he can only make Leaſes at Will; 
and therefore ſuch ſecond Leaſe at Will muſt be abſolutely void, when the 
Lefſee was in Poſſeſſion already by virtue of a Leaſe for Years. N 
If a Woman, who is Guardian in Socage to her Son, marries again, and plow. gg, 
the Huſband and ſhe join in a Leaſe of the Inſant's Lands, this Leaſe, Ofterne's 
upon the Death of the Huſband, becomes void; for the Intereſt which Cat. 
ſe had in the Lands was in Right of the Infant, and therefore ſhall not 
bind her, as thoſe Acts ſhall in which ſhe joins with her Huſband in part- 
ing with her own Poſſeflions” © - . : Wi 


10. Of Leaſes made purſuant to Authority. 


preſent; for if he ſhould make them in his own Name, though he added * 
alſo, by virtue of the Letter of Attorney to him made for that Purpoſe; 17803. 


nothing in the Lands; and then his adding by Virtue of" the Letter of At- 
neh), will not help it, becauſe that Letter of Attorney made over no 
Lite or Intereſt in the Land to him, and conſequently he cannot, b 
nrtve thereof, convey over any to another; neither can ſuch Intereſt paſs, 
rom the Maſter immediately, or through the Attorney, ſor then the ſame 
lndenture muſt have this ſtrange Effect at one and the ſame Inftant, firſt 
todraw out the Intereſt from the Maſter to the Attorney, and from the 
Attorney to the Leſſee, which certainly it cannot do; and therefore all ſuch . 

es made in that Manner ſeem to be abſolutely void, and not good. 
eren by Eftoppel, againſt the Attorney, becauſe they pretend to be made 
act in their own Name abſolutely, but in the Name of another, by virtue 
of an Authority which is not purſued; and therefore this Cafe of making 

es by a Letter of Attorney, ſeems to differ from that of a Surrender of 
t Copyhold, or of Livery of Seifin of a Freehold, by Letterof Attorney; 
in thoſe Caſes when they ſay, We A. and B. as Attornies of” C. or by g Co. 76, 
alt of a Letter of Attorney from C. of ſuch a Date, &c. do ſurrender, &c. 77: 
@ deliver t9 you Sen of ſuch Lands; theſe are good in this Manner, be- 3 : 
wle they are only miniſterial Ceremonies or tranſitory Acts in Pair, ©* * 
done to be done by holding of the Court Rod, and the other by deli- 
ung of a Turf or Twig; ans when they do them as Attornies, or by 


n 5 


are the very Eſſence of the Leaſe, both as to the 


. - quent Conſtruction or Operation of Law thereupon; and therefore i 
muſt be made in the Name and Style of him uho has ſuch Intereſt to 


general, and concerns more Lands than thoſe compriſed in the preſent 


es 
Will, for there is no other Time certain appointed, and he is but 3 b 


7 ö 


$ 
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*Page20g virtue of a Letter of Attorney from their Maſter, the Law P"9NOUnCey 


thereupon as if they were actually done by the Maſter h.mſelf and 


> 


otherwiſe, for the Indenture, or Deed alone, convey the Intereſt, and 
| Falling it out of 
the Leffor at firſt, and its Subſiſtence in the Lefſze afterwards; for the 


carries the Poſſeſſion accordingly; but in a Leaſe for Years it is Quite 


very Indenture, or Deed itſelf, is the Conveyance, without any ſubſe. 


convey, and not in the Name of the Attorney, who has nothing therein: 
but in the Conclufion of ſuch Leaſe it is proper to ſay, In Witneſs wheref 
A. B. of fuch a Place, &c. in 1 J Letter of” Attorney hereunt) 
annexed, bearing Date ſuch a Day; or if the Letter of Attorney be 


| 

( 

Leaſe, then to ſay, Ia purſuance of a Letter ꝙ Attorney, berring Dat | 

ach a Day, &c. : true Gopy BOK Po 14 0 4 hath 15 tle f 

- Hand and Seal of the Miſter, and fo to write the Miſter s Name aud g 

deliver it as the Act and Deed of the Maſter; in which laft Ceremony 

of delivering it in the Name of the Maſter by ſuch Attorney, this eddy g 

agrees with the Ceremony of ſurrendering by the Rod, or making of f 

Livery, by a Turf or Twig, by the Attorney, in the Name or as At. p 

torne of his Maſter; which proves that there is a great Diverſity be. be 

- tween ufing the Name of the Attorney in the making of Leaſes, an! U 

uſing his Name in making a Surrender of Copyhold, or Livery of Seifin ” 
olf a Freehold Eflate., * 780 0 3 
ue, pl. The King, by Letters Patent, gave Authority to his Surveyor p I 
th 4 1291. make Leaſes of ſuch Lands, reſerving the antient Rent, and the Surveyor Ca 
_ Dyer 132 makes Leaſes by Indenture between the King ex und parte, and I. 5. Wnt 
1 ; cx altera parte, and the Indenture Teftatur quod Dominus Rex dimifit, &. his 
and the Concluſion was, in cufus rei teftimonium the Surveyor Sigillun na 
/ fuum appeſuit; and the Court held theſe Leaſes to be void, becauſe not cer 
N to his Authority; for a Bailiff cannot make Leaſes in his oun þ 
Name, though it he but de ann in annum, and of Lands uſually let, but hay 
8 he ought to make them in the Name of his Maſter; fo here the Surveyor Acc 
ought not to have put his own Seal to the Leaſe, but the Seal of the King Inte 

= tor without the Kings Sea] it cannot be his Leaſe; and the Manner of ou 
Pleading ſuch Leaſe proves this, for the Words are; G Dominus Rn — 
per A. B. Sigillum ſuum appoſuit; and a great Caſe was cited, where ſuch i 
| Leaſe by a Bailiff, in his own Name, was held to be void. _ . 
cen In Ejectment the Caſe was, that one 4. deviſed Lands to B. bis 8 © © 
678, 734 in Tail, with divers Remainders over, and makes one C. Overſeer of his oY, 
f . Will, and willed that he ſhould have the Education of his Son till be 10 f 
3 Bruns came to the Age of Twenty-one, and to receive, ſet and let for the Eo” 
P. C. 453. 1aid B. the ſaid Lands ſo given him, and therefore to account to the ſaid aki 
ae en B. being allowed his Charges, Sc. C. makes a Leaſe for ſeven Yea 0 
8 * 2 his own Name, with Reſervation of Rent to himſelf; and this Lu ., ws 

: + by Computation, was to continue Half a Year after B,'s attaining i "ry 
full Age; and if this Leaſe was good for any Part of the Term, was lt 2k 
Queſtion; C. being dead, and B. not yet of Age; and it was argued te 1 

be good for the whole Term, or at leaſt during the Minorit) of th Jace 
Son, and only yoid for ſo much as exceeded the full Age of the 80 Fad þ 
and that C. had an Intereſt in the Land, and not a bare Authority on Word 
for then all Leaſes muſt have been made in the Name of the Ini: file 


and ſo he might avoid them whenever he thought fit, which the Teftato 
never intended to impower him to do. But Popham, Clench, and Fenn: 
held that, as this Deviſe is, C. was but a Guardian 5 Nurtur, 
could not make Leaſes at his own Will and Pleaſure, for then he 11g 
make them for one Hundred Years; but here he can only make 


. — 


1 


LEASES A TERMS von YEARS. 
« Nature of a Bailiff, and accountable; and therefore it was adjudged that *Page410 


the Leaſe was void; from which Caſe it appears, that if the Authority 
id had been ſufficient to enable him to have mide Leaſes for Years, fuch 
te ſes made by him during the Continuance of that Authority would 
Lea 2% OS. | y | 
nd not have determined therewith, but ſhould have ſubſiſted during the 
of whole Term for which they were made; and the Infant in ſuch Caſe 
he could not, when he came of Age, have avoided them, as he may Leaſes 


made by his Guardian in Socage, if he thinks fit, becauſe the Leſſee 
vould have been in by the Will and Derife, not by the Guardian pur 
Xurture, admitting the Authority or Deviſe had been ſufficient for that 
Purpoſe, which in none of the following Caſes of Deviſes it ſeems to be. 

One Deviſes Land to his Son when he comes to the Age of twenty- Moor 774. 
four Years, and in the mean Time that his Executor ſhall have the Yelv. 73 
0:erfioht and Dealing of all his Lands and Goods; this gives the Execu- wn gp 
tor no Intereſt to make a Leaſe certain for Years, but only an Autho- Þ HO 
rity to overſee and order the Land in Right of the Son, and for his Uſe TNT 
and Benefit, as wanting Diſcretion to manage it himſelf ; but the whole 
Eſtate remains in the mean Time in the Son by Deſcent, and the Exe- 
cutor.can only make Leaſes at Will: for there is no expreſs Deviſe to him 
of the Lands till the Son comes to twenty-four, nor any expreſs Autho- 


ty rity to make Leaſes for Years in the mean Time; and the Heir ſhall not 
5 be difinherited, though but for a Time, without a manifeſt Intent in the 
5 Wall to that Purpoſe; and where in that Caſe, the Son died before he came 


| 10 twenty-four Years of Age, it was held, that whether the Deviſe gave 

the Executor an Intereſt or an Authority only, yet it determined by the 
Leath of the Son, whenever that happened; for it was only affixed to his 
Care of the Son, and conſequently determined by his Death, and was never 
intended to exclude the next Heir till the Son ſhouldor might have attained 

his Age of twenty-four Years; and then the Executor having Power to 
make Leaſes at Will only, the next Heir may, whenever he thinks fit, 
ciermine them by Entry, or otherwiſe. | we : | 


ae But if the Words of the Will had been that the Executor ſhould Oro. El-. 
80 * hve the Land, or the Profits of the Land, to his own Uſe, without 190. 
5 Account, till the Son ſhould come tc twenty-four, provided or to the Pier and 


Intent that he ſhould bring up and educate his Child or Children; this mer. 


would not only amount to a Truſt and Confidence in the Executor, but Wee 
would alſo fix ſuch an Intereſt in him for anſxering the Purpoſes of the Grö. Eli 


e King, 
aner 0 


ro. Eliz. 

el ni Will, as would go to his Executors, though he ſhould die before the Son 252. my 
re W ataned the Age of twenty-four Years; and the Education of the Child, %%% ver. 
iis Son or Children, is no ſuch Matter of Privity or Cofidence, but that another ee, 
ro hi may do it as well; and conſequently in this Caſe, ſuch Executor may make Dev. . 
kill he Leaſes for Years, till the Son ſhould or wight attain to the Age of twenty- Heb. 285. 
for the ſour Years; and this would not determine, though the Son ſhould die be- [pe ver. 
the ſad * age dy Computation of "Tine he might have attained that oy een 

vent de, it he wed. 1 8 1. ; 
7 „ One deviſed Lands to his Wife de Anno in Aunum, till his Son ſhould ente 
ins fi come to the Age of twenty-one Years; this was by all the Juſtices held 143. 
was th lach an Intereſt only as would determine by the Death of the Son, though gt 19, 


be twenty-one; for the Intent was only that his Wiſe ſhoul Bo- en 
dt y-one; tor the Intent was only that his Wife ſhould have 3: 
5 | * Lands during the Minority of the Gm. by reaſon of his ſuppoſed ae a 
Aue Go "capacity to manage them during that Time, which Reaſon is at an Chan. Ca. 
* y his Death; and this the rather appears to be his Intent by the = 
ords de Anno in Annum, which are executory and applicable to each Ki 296 
ngle Year, and ſhew his Caution, not to give it to his Wiſe for any | 
Ne Number of Years, leſt his Son ſhould die in the mean Time, 
_ Death, or Attainment of twenty-one Years, he intended ſhould be 
e Determination of the Wiſe's Intereſt, but by Dyer it would have 
01. III. | I; = been 
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| been otherwiſe, if the Words had been, ill the Son /hould or might on, 
®Page411 that Age; and therefore this Caſe differs from Borafton's Caſe, and the 
+. other Caſes, which were adjudged, upon a ſpecial Reaſon, that for Pay. 
ment of Debts, or for the ſupport and Proviſion of the Deviſee or 
Executrix, or for Maintenance of bis Children generally, where he had fe. 
veral; there in ſuch Caſes, though the Son to whom it was deviſed at ſuch 


an Age ſhould die before that Age, yet the Executrix, or Deviſee, ſhoulg 

have ſuch an Intereſt veſted in them for thoſe Purpoſes, as ſhould not de- 
termine till the Son ſhould or might have attainedthat Age, if he had lived h 
and conſequently ſuch Executrix, or Deviſee, may make Leaſes for Year, 
which ſhall continue as long as their own Intereſt therein. } 
11. Of Leaſes made purſuant to Powers in private Conveyances and 1 
we i | 5 Settlements. „ s 
Vide ante As in the Settlements of Eſtates in Families, it is uſual to limit but je 
the Caſe of Eſtates for Liſe to the preſent Takers, to prevent their Power of Aliens. he 
. or tion and Defeating their Iflue of the Proviſion intended them by ſuch not 
Letter(E) p. Settlements; and yet it is neceſſary the Land comprized in ſuch Settle but 
361. and ments ſhould be continued in the Occupation and Manurance of Tenant; Wa: 
Note, that and Farmers, who, being ſkilled in the Arts of Huſbandry, know beſt hoy 5 
theſePowers to improve and manage them to Advantage; and therefore to encoung [ext 
ear mez. the Induſtry of ſuch Farmers, it is become cuſtomary to impower the Ie. It t 
Fare confor- nants for Life to grant Leaſes for a certain Time, which otherwiſe they WW (+ 
mable tothe could not do, having themſelves but an uncertain Intereſt determinable mad 
2 qua on their Deaths; it will therefore be neceſſary to conſider theſe kind of 
pet HAY Leaſes, and how far their Purſuing or Deviating from the ſeveral Powers x :] 
under that Whereon they are ſounded will invalidate them, and how far not; as allo pars 
Head. upon what Sort of Settlements ſuch Powers may be reſerved, and u ner: 
; not. | ; con ſi 
Vaugh. 28: Tenant for Life, upon a Settlement made 12 Fac. 1. had Power % 
to 35 make Leaſes of all or any of the Lands which at any Time heretofore re! 
1 have been uſually demiſed or letten in Poſſeſſion for three Lives, or rr, 
Ae Ju. Number of Years determinable on three Lives, or for Twenty-one Years, eaſe 
Aram ver. or under, reſerving the Rent thereupon now yielded or paid, or mo he ha 
Viſcountels ſo long as the Leſſees, their Executors and Aſſigns, duly pay the Rents bre u 
Falling gi. and perform the Conditions, according to the true Meaning of their Ifo 
degntures of Leaſe. The Tenant for Life makes a Leaſe of ſeveral Pau Der 
of thoſe Lands, for Years determinable on three Lives, ſo long as il or 
Leſſees, their Executors and Aſſigns, duly pay the Rents, Sc. ( verbaſ ref! 
aàs in the rel reſerving the ſame Rents which were reſerved 12 fa efeld 
1. when the Settlement was made, and ſpecifying particularly what ta leaf 
Rents were; and other Lands, called Laßeld, which were found not ne v. 
have been in Leaſe fince 12 Elix. (when they were let for Twenty, 
Years at 100/ per Ann. Rent) he now leaſes thofe Lands for Twenty-on A 806 


Years rendering 160/. per Ann. Rent, and with the ſame Clauſe 3 
in the other, z. ſo long as the Leſſees, their Executors and Aflgns 
_ duly pay, c the Rents due at Mich' for the Lands in the firſt Lea 
were found to be in Arrear, but paid in a Month after; and the Ren 
upon the Leaſe of Lofeld was duly tendered, but not received; an 
before the next Rent Day the Defendant, as Heir at Law in Remainde 
entered, upon whom the Leſſees re-entered to maintain their Leaſes, Gf 
and 1. It was agreed, that the Limitation in the ſeveral Leaſes, ſo lon 
as the Leſſees, their Executors and Aſſigns, duly pay, Sc. was ue 
warranted by the Power being i» Terminis the ſame with the Dove 
and therefore was good. 2. That by Non-payment of the Rent * 
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s, the Leaſes were determined, ſo that no Acceptance after could p, 
1 5 or ſet them up again. 3. It ſeemed to be . the firſt Leaſe 1 age 413 
vas good, becauſe exprelsly found, that the Rents reſerved were the ſame | 
as vere reſerved 12 Far 1. and that neceſſarily implies that thoſe Lands 
were then in Leaſe, and being ancient Lands, they ſhall be preſumed ta 
have been uſuglly demifed; and the rather, becauſe no Doubt was made 
of this at the Trial. But 4. It was adjudged that the Leaſe of Lofeld 
vas not warranted by the Power; 1. Becauſe the Qualifications annexed _ 
tn the Power of Leafing ſhew, that Land not fo qualified was not to be 
eaſed; now the Land ta be leaſed by virtue of this Power, was ſuch 
13 had been actually let, which muft be twice at leaſt; but L. Gel. ap- 
pears to have been let but once; therefore not within the Power; alſa 
ally may fignify the common Continuance of Land in Leaſe ; as Land 
leaſed for 500 Years long fince, is Land uſually demiſed, though it were 
demiſed but once; but then the Words, a? any Time, ſhew that it muſt 
be of Lands which had been uſually at all Times let, which Zofel4 was 
not, being out of Leaſe for above twenty Years before the Settlement; 
but chiefly and laſtly this Leaſe was adjudged void, becauſe the Power 
was to make Leaſes, reſerving the Rent thereupon now yielded or paid. 
„ir. at the Time of the Settlement; and this Land not having been 
leaſed for twenty Years before, could be under no Reſervation of Rent 
at that Time, and by conſequence the Rent thereupon then reſerved 


but 
204- 
ſuch 
ttle- 
ant 
how 
Mage 
Le- 


the (yhich was mw cculd not be reſerved upon any Aſter-Leaſe to be 

nable made; and the Words (or more) will not hold, becauſe they are Words 

ind of WY of Relation, and muſt refer to ſome Rent before, which here was none 

overs x all; and becauſe more or les are Words of Compariſon, and Com- 

s Alo pantives neceflarily ſuppoſe a Poſitive; but nothing, or no Rent is a 
ha vere Privative, and yet the Objection againſt this Conſtruction ſeems ; 


confiderable; for it was ſaid, that the Words (/ any Time heretsfire 2 Jon. 31. 
wually r. imply that ſome Lands were not then in Leaſe; there- 
fore the Clauſe of reſerving the Rents, which were then yielded and 


wer 0 
etofore 


or auf * muſt extend only to the Rent of ſuch Lands as were then jn 

Years tale, and not for the others, which were not then in Leaſe; yet ſince 

mo he had a Power of leafing them, if they had been at any Time thereto- 

Rents fore uſually demiſed, he mightleaſe them, reſerving what Rent he pleaſed; 

ei Ind o is one (%) Book expreſs in Point as to tne Reſervation ; but the (a) 2 Rol, 
al Part Dificrence between that Cafe and this is, that there the Power was to let Abr. 2. 


al or any the Lands generally, without any Reſtraint ; whereas this Cg. Ts 


28 106 
$ reſtrained to Lands »/ually letten, which, as 1 801 afore, this of 
0 


verbatim 


12 Fac ifeld was not, having been let but once; and therefore the very Power 

nat tho (caſing fails as to that; otherwiſe the Reſervation of a Rent, though 

1d not Me vas reſerved before, ſeems no great Objection 'againſt the Leale; 

enty- On lan Qyere, [ | 6 | 

ent) 0888 4 Settlement was mede to the Uſe of A. for Life with Remainders Vent. 294. 

1Jauſe 8 Mer, provided that the Tenant for Life may make Leaſes of the Pre- 2 Lev. 180. 
| A fon kes, or any Part thereof, ſo as upon every Teaſe there be reſerved 3 Kehr. 


Glebe,) reſerving 
u this were a gocd 
ae within this Power was the Queftion. It was argued not, becauſe 
alruction is to be made upon the whole Clauſe, and the latter Words, 
ich appoint the Reſervation of 5 Rent for every Acre of Land, 
* rain the 28 Import of the Word Premiſſas to Land only, 

an only confiſt of. Acres; otherwiſe it may as well be ſaid, where 


wer is to make Leaſes, ſo as the ancient Rent be reſerved, that 
bo may, by virtue of this Power, leaſe Lands which were never be- 
, and that the Words ancient Rent ſhall only be applied to 


Ne detmif, 


Iiz 


the 
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the Lands which had been anciently or uſually demiſed. But it was 

gaäanſwered and reſolved by the Court, that this Leaſe was within the 

Page 3413 Power, and fo would a Leaſe of Land, not uſually demiſed, in the Caſe 

f before put; for the Power- being general and affirmative at firſt to make 

Leaſes of all or any Part, the Reſtraint which comes after under the / a. 

&c. ſhall be extended no tarther than the very Words themſelves import 

that is, in the one Caſe to ſo much an Acre for that which conſiſts of 

| Acres, and to the ancient Rent for that which was anciently or uſually de- 

2 Rol. Abr. miſed in the other and this Reſolution was founded chiefly on Cumberferd: 

26%; Caſe, where the Power was to make Leaſes of all or any Part, ſo as ſuch 

; Rent, or more, were reſerved upon every Leaſe which was reſerved within 

HEE the Space of two Years before; and a Leaſe was made of Part of theſc 

Lands which had not been demiſed within two Years before; and it was 

reſolved tobe a good Leaſe, and that he might reſerve any Rent he pleaſed, 

becauſe the Power was general to leaſe all; and therefore the reftridive 

Clauſe ſhould be applied only to ſuch Lands as had been demiſed within 

two Years before: But Hale, in the principal Caſe, ſaid, if it had been 

es integra, he might perhaps be of another Opinion. Note alſo, this 
+ Ante fo. Caſe ſeems againſt the Caſe of Yauegh. 35, before 1. os 

41 3 41 If Land hath been leaſed, by virtue of a Contract, from Year to Year 

. = 2 By bk. for three Years, this cannot be ſaid to be uſually letten, becauſe this is but 

44 8 one Leaſe, though renewable every Lear. . 

— 4 If a Feoffment in Fee be made to the Uſe of A. for Life, Remainder 

139. to B. in Tail, with Power for A. to make Leaſes reſerving, or ſo that he 

Poph. 81. reſerve the accuſtomable Rent, payable to all thoſe who ſhall have the 

1 - 2» Reverſion or Remainder; if 4. makes Leaſes accordingly, theſe Leaſes 

| 4 {Ink Kb derive their Eſſence out of the Feoftment, and after they are made do, in 

f i4 yer. Poole, Point of Time, preceds all the other Eftate limited by that Feoffment; ſo 

— "| 2 Rol. Abr. that the Rentthereupon reſerved, ſhall go with the Reverſion or Remainders 

215 _ thereby limited, as a Rent properly ſo called, and not as a Sum in groſs; 

on. 35. and therefore thoſe in Reverſion or Remainder may diſtrain, or have an 

| Action of Debt for Recovery of it, as if they were ſeiſed in Fee, and had 

| (a) Co. 139. made ſuch Leaſe; and where one (2) Book calls it a Sum in grols, this is 

| uy ee denied to be Law in (4) another, and ſeveral Books cited to prove ita 

1 I. ited And. Rent; but in () F. it is ſaid to have been a Doubt, in the Lord 

273. Dyers Time, if ſuch Leaſes ſhould be good, unleſs there were a Claute, 

| | 2 Rol. Abr. that the Feoffces, and their Heirs, ſhould ſtand ſeiſed to the Uſe of ſuch 

* os 135 Leſſees; for which Reaſon it may not perhaps ftill be amiſs to inſert ſuch; 

Pb. 1. Clauſe, though ſuch Leaſes have ever fince been held to be good without 

ſuch Clauſe ; for fince the ſame Deed that limits the Eſtates to A. and Þ 

gives A. Power to make Leaſes for ſuch a'determinate Time, theſe Leaſe 

cannot be derived out of the Intereſt of A. for that being but for his ov! 

Life, is not commenſurate to ſuch Leaſes, which at all Events are to lat 

for fuch a Time; and if ſuch Leaſes were to determine upon 4. 

Death, the Power would be nugatory and idle, becauſe without it Ii 

might have made ſuch Leaſes; but the Power being to make Lea) 

which ſhall endure longer than the Life of A. theſe Leaſes, when tl 

are made, muſt be derived out of the ſame Root as the Eſtate of A 

himſelf is, that is, out of the Eftate- of the Feoffees, who for that Pul 

WE have a Kind of S-intilla Furis left in them to ſerve ſuch futu 

-aſes when they are made, and by conſequence muſt be ſeiſed tot! 

Uſe of ſuch Lefſces, and then the Statute of 27 H. 8. cop. 10. prelent 

carries the Poſſeſſion accordingly, and the Power, being coeval with tl 

other Eflates, may well ſubje& them to the Execution thereof, hyce 

| 57 i is 5205 of his own Eſtate, may diſpoſe of it upon what Terms 

this nt. | Ee, 
V. bb. 81. But theſe Leaſes can only be made by virtue of ſuch Powers UF 
"Eſtates executed by Tranſmutation of Poſſeſſion ; therefore if we] 
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25 ins and ſells Lands to another by Indenture inrolled for the Life of the 

he Tan with Power ſor the Bargainee to make Leaſes for three Lives, 
iſe or twenty-one Years; yet this is of no effect to give him any ſuch Power *Page414 
ke for here is no Tranſmutation of the Poſſeſſion at Law, but onlya Uſeraiſed 

as, by virtue of the Conſideration, to which the Statute immediately carries a 

It, peſſeſſion according to that Uſe ; but for the Reſiduę of the Eftate, it 

of continues wholly in the Bargainor, as it was before; and then the Perſons 

de- who are to be the Leſſees Bang unknown, no Confideration can ariſe from 

45 them to the Bargainor, and conſequence no other Uſe can then be 


draun out of him; and if the Uſe does not ariſe at the Time of the Bar- 
ain and Sale, it can never ariſe after; becauſe when the Deed is once 

rſected, its Operation, as to creating any new or further Intereſt, is then 
at an End, and conſequently no Leaſes can be made upon ſuch a Convey- 
ance, for want of a Conſideration to raiſe a Uſe to the Leſſees. . | 

So if one Covenants to ſtand ſeiſed to the Uſe of himſelf for Life, Re- Co. 196, 
mainder to his Wife for Life, with divers Remainders over, with a Power Moor 144, 
for the Covenantor, for divers good Cauſes and Conſiderations, to make 4 Abr | 
Leaſes ſor Lives or Years, Cc. this Power is perfectly void, ſo that he 26. 
cannot by virtue thereof make Leaſes, even to his Sons or Daughters, or Cro, ac,“ 
any other of his Blood, much leſs to Strangers; becauſe ſuch general Con- 180. 
ſileration can raiſe no Uſe at all, and no Averment of a particular Con- 3 Kod. 22 | 
fderation can help it, becauſe his Intent appears to be general, with regard Bang vet. 
to the Perſons to takeſuch Leaſes, as to the Conſideration whereon they are Belſn. 
to be made; for his Intent then was not to demiſe to one Perſon more than Gilb, on 
to another; and fince ſuch Leaſes are to ariſe and take their Effect out of Ces 113- 


the Eftate of the Covenantor, there muſt be a Conſideration to raiſe a Uſe Sf. 9. 


0, in for that Purpoſe at the Time of the Covenant made; which in this Caſe Doug. 472. 
tz ſo there cannot be, when neither the Perſons nor the Confideration are known,  * © 
nders and if there be no Conſideration to raiſe ſuch Uſe at the Time of the Cove- 

rols; nant perfected, it can never ariſe after, becauſe the further Operation of the 


Deed then ceaſes; but upon a Fe.fment Fine or Recovery, where the 
Lliate is executed, and a Change of the Poſſeſſion made preſently, there 
no Conſideration is requiſite to raiſe any of the Uſes; bn then by virtue 
of the Power which is created at the ſame Time with the Conveyance 


Lorig elf the Leaſe may be made at any Time after. | 

lauſe, And yet where one covenanted to ſtand ſeiſed to the Uſe of himſelf ſor, Chan. Ca, 

* ſuch Life, Remainder to his eldeft Son, with Power for. himſelf to leaſe a ſmall 2 | 
uch Part for forty Years, which he accordingly afterwards did, for a Proviſion Gen verſus 
ithout for a younger Child; and though at Law this was not good, yet the Lord Chandler. 

ind B Chancellor Egerton, upon a Bill in Chancery, decreed there ſhould be Re- erl. 


let, becauſe the Son claimed by the ſame Conveyance by which the Power 3 Chan. Ca: 
das limited, and the Coveyance was intended to have been by Livery, but“ 
hat the Father was adviſed ſuch Covenant to ſtand ſeiſed would do as well; 
the Law in Milumay's Caſe was not then adjudged ; ſo that neither the 
oy nor his Counſel did then know but that tuch Power was warranted 

} Law, 2D 

A Huſband ſeiſed of Lands in Right of his Wife, he and his Wife levy Godb. 32% 
Fine to the Uſe of themſelves for their Lives , and aſter to the Uſe of the pl- 419- 
Heirs of the Wife; Proviſo, that it ſhall and may be lawful to and for the | 
ad Huſband and Wife, at any Timè during their Lives, to make Leaſes 
for twenty-one Years, or three Lives ; and the Wife being covert, made 
i Leaſe for twenty-one ; and it was adjudged a good Leaſe againſt the 
Huſband, though made when ſhe was a Feme Corert, and although it was 
Made by her alone, by reaſon of the Proviſo: This is the Caſe verbatim, 
* i is put in the Book: But ſurely the Reporter muſt be miſtaken : for 
dis put, there appears no Power for the Wife ſolely to make Leaſes, 
Nt only in conjunction with her Huſband; therefore the Power muſt bs 
Rtznd:d for the Wife ſolely, or for the Huſband and Wife, or 4275 þ 

| | | ES dem 
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Men; and then, no doubt, ſuch Leaſe by the Wife alone will bind the 
Huſband, becauſe it takes its Eſſence out of the Fine, to which both were 
PE Parties, and conſenting. > 5 115 
page Is A ſeiſedof a Reverſion in Fee expectant upon an Eſtate for Life to g; 

covenants to levy a Fine, Sc. to the Uſe of himſelf for Life, Remainder 

B Co. 69,70. to the Uſe of himſelf in Tail Sc. with Power to A. to make any Leafs 
, Ao]: Ave or Leaſes in Poſſeſſion or Reverſion of all or any the Premiſes, provided 
_—_ 7. Caſe. that ſuch Leaſe or Teaſes, non excedat ſuper numerum trium Vitarun ad 
W Mod. 268, Maus, or twenty-one Years, and fo as the accuſtomable Rent be reſerved 
_—_ 9. payable during ſuch Leaſe or Leaſes ; a Fine is levied accordingly; then 4. 
roo = RN makes a Leaſe to C. for ninety-nine Years, if two Lives ſhould fo long 
Ld. Raym. live, to begir after the Death of B. rendering 140. per Aunum (the ancient 
268. ent) to him, his Heirs and Aſſigns, and to ſuch Perſon and Perſons to 

2 Ld. Raym. whom the Inheritance ſhall after his Death appertain; and if this was 

hob 2 = a good Leaſe, purſuant to his Power, was the Queſtion; and adjudged 
i hm. * 95" that it was, becauſe the firſt Part of the Power was to make Leaſes abſo- 

2 Vern. 69, lutely and indefinitely, in Poſſeſſion or Reverſion, and the Reſtraint which 
Bo, 164, 376, came after was only that they ſhould not exceed three lives, or twenty- 
BY + one Years, which this Leaſe here does not; for though it is for ninety-nine 
5435 Wy Years, yet it is determinable on two Lives, which is leſs; alſo the Power 
665., being to make Leaſes as well in Reverfion as in Poſſeſſion, and for Lives, as 
Prec. Chan. well as Years, could not have been executed; as to making Leaſes for Lives, 
256. 293 in any other Manner; for they could not be made for Lives in Reverfion, 
Elb a. as they may for Years determinable on Lives; and a Leaſe in ſuch Manner 
Rep. 1, 135, was moſt conſonant to the Natufe of his Eſtate, which was but a Rever- 
160, 166. fion after the Eftate for Life to B. But the Court agreed, that if one hath 
Fitzeib 156, Power generally to make Leaſes for three Lives, he cannot make a Leaſe 
214 21% for ninety-nine Years, if three Lives ſo,long live; for this is not purſuant 
-ONYNs 37. 4 BSE Ts : 2D . | 
pl. 25, 494. to his Power, which was only to make Leaſes for three Lives; and there 
pl. 212. being no other Liberty given in the Power, he canhot vary from it, be- 
Al. Raym. cauſe ſuch Powers being to charge the Inheritance of a third Perſon, are to 
Wo Temp. be taken ſtriftly, 2. It was adjudged, (4) that the Reſervation was 
Talb. 72, 93. becauſe ſuch Leaſe, after it is made, comes in by virtue of the Power adore 
Will. Rep. all the Limitations, and takes its Eſſence, not out of the Eſtate for Like, 
14% pl. 41. but out of the Eftate of the Conuzees before all the other Eſtates, and 
733 8 then they coming in after, in the nature of Revei ſioners, the Reſervation 
pi. 225. to them is good. | ' 1.5 
2\Will. Rep. | : 5 
415, 489. pl. 156, 506. pl. 163. (623.) 8 Mod. 249; 381. 9 Mod 11. 12 Mod. 14), 149, 151. dn 
526. Eg. Caſ. Abr. 348. ph 19. 2 Pf. Caf. Abr. 8. pl. 9. 660, pl. 8. 673. pl. 9. Comyns 312. pl 26% 
Max. in Eq. laſt Caſe. Mod. 12. 10 Mod. 463. 2 Stra. 962. 2 Barnard. KX. B. 341. 2 &n. 
992. ſa Mod. 108. See Gilb. Eq» Rep. 16. 9 Mod. 178. 10 Mod. 103, 181. 196, 210, 21+ 
12 Mod. 32. Prec. Chan. 435. Eq. Caf Abr. 256. Will. Rep. 91, 104+ pl. 24, 509, 520, 536+ pl. 156 
» Will. Rep. 171, 230, 235+ 2 Lev. 27- Poph- 196. 2 Mod. pl. 12. Lucas, 463 Stra. 596. 


3 Keb. 546. It was ſaid by the Judges in 3 Keb. that the Conſtruction in Whithct 
, Caſe, that a Perſon, having Power to make Leaſes for three Lives, could 
not make a Leaſe for ninety-nine Years, determinable on three Lives, ws 

too nice, and expreſsly contrary to the Intent of the Parties. ke 
Mich. Yet in a late Cafe, where A. made a Settlement, and limited the Eftate 
3s t 2. to himſelf for Life, Remainder to his Son B. for Life, with ſeveral Re- 
x mainders over, with a Power to B. when he came into Poſſeſſion, to fg" 
B. B. or limit the ſame t5 any Wiman that he ſhould marry, or for the U/e ur in 

2 Stra. 992. Truft for her, in lieu of her Jointure; B. on his Intermarriage, by Det 

reciting his Power, demiſed the Eſtate to Truſtees for ninety-nine Years, it 
Truſt for her, if ſhe ſhould fo long live; and though it was agreed, thut 
this was no greater Eftate than by the Power he was enabled to make, be. 
ing to determine on her Death, and that an Eſtate for Years was, in tle 
Eye of the Law, of ſhorter duration. than an Eftate for Liſe; FE. 0; 
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reſolved, that the Power being Poſitive, and ſpecifying what Eſtate was to (a) 8 Co, jp | 
he limited, ought to be conſtrued and purſued ſtrictly, being to ariſe out of 25 77 Fa 

the Eſtate of a third Perſon; and they agreed the Rule laid down in (a) tf af : 
Whittch s Caſe, that all poſitive particular Powers muſt, in all material gown. 
Circumſtances, be poſitively and particularly purſued. | F. - | 
One had Power in effect to make Leaſes for the Lives of A. B. and C. 3 Keb. 44. 


and he makes a Leaſe to them for their three Lives, and the Life of the 2 verſus 
longer Liver of them; and this was held to be ſufficient within the Power 3 is 
becauſe for three Lives generally, and for three Lives and the longer Page 4 
Liver of tkem, is all one, ſince without ſuch Words it would have gone 
to the Survivor. Th . : | = a 
Tenant in Fee makes a Leaſe for Life, and after levies a Fine to the 2 Bull. 276. 
Uſe of F. S. for fifteen Years, Remainder to the Uſe of himſelf for Life, Cre. Jae. 
vith Power for himſelf to make Leaſes for twenty-one Years, or three N. Rep. 12. 
Lives in Poſſeſſion; and the Queftion was, if by virtue of this Power he 2 Rol, Abr. 
might make Leaſes during the Continuance of the Term for fiſteen Years, 260 Fox ver- 
or not till after that was ended: and per Curiam clearly, he may make ichn 
Leaſes preſently in Poſſeſſion; for the Power iffues out of the whole Eftat 
and by virtue thereof he may make Leaſes in Poſſeſſion preſently, and heed 
not ſtay till the Term ended, or that the Lands eame into Poſſeſſion ; alſo 
the Termor ſhall have the Rent reſerved thereon; and they agreed, that, 
25 this Power was, he could not make Leaſes in Reverfion, but the Term 
of fiſteen Years was immediately fubjeft to the Power and when that is 
executed it will charge the Poſſeſſton. 5 | 
Tenant for Life, with Power to make Leaſes for twenty-one Years, Palm. 468. 
rendering the ancient Rent, makes a Leaſe for twenty-one Years, to begin Oro. EIiz. $ 
ſuch a Day after; this is not purſuant to the Power, and conſequently ir 53" 
void, becauſe pro tempore it is a future Leaſe, which this Power does not Lo 29k 
warrant, but it ought to be made in Poſſeſſion; for if he might make them 4 Leon. 64- 
in Reverfion or in futuro, though but a Month after, he may as well Moor 199. 
make them to begin twenty Years after, or after his Death, and fo defeat es 2 
the Intent of the Power, which being to charge the Eſtates of third Per- Eso 3 
ſons, is to be taken ſtrictly. | | 318. 


4 4 


I 
| = Fi l Rol. Abr. 
1. Raym. 24). Powell on Pow. 411. Velv. 222. Doug. £3, 298, 363 Co p- 260, 266, 714: 
erm Rep. 205 2 Term Rep. 241, 380, 781. f e ü | | 
But where a Huſband, ſeiſed of Lands in Right of his Wife, made a Dyer 357. | 
aſe for twenty-one Years purſuant to 32 H, 8. cap. 28, and after by a Leon. 36. 
£ ; ; 3 Leon. 71» 
povate Act of Parliament it was enacted, that the Huſband ſhould have 7 Leon. 66. 
Poſe Lands for his Life, Remainder to his Wife for Life, and that al! Leaſes 2 Rol. Abr. 
ud Grants thereof made or to be made by the Huſband for three Lives, or 261. 
penty-one Years, reſerving the ancient Rent, ſhould be good; and the 
Hulband after made a Leaſe of theſe Lands, to begin after the Expiration 
i the firſt Leaſe, and it was held good : for the ko beind in Leaſe at 
Time of the making of the Act, the Intent of the Act ſeems to warrant 
ich Leaſe in Reverſion, and the rather, becauſe there was no Reſtraint 
um making Leaſes in e as there is in 32 H. 8. cap. 28. which 
ms cy to give a Power of leaſing them in Reverſion; but they 
peed, that if the Lands had not been in Leaſe at the Time of making the 
geh or it a Leaſe had been made in Poſſeſſion purſuant to the Act, the 
Wand could not in eitherof theſe Caſes have made a Leaſe in Reverſion, 
io begin at a future Time; becauſe then the Power might well be exe- 
4 by making Leaſes in Poſſeſſion, which here, having but a Rever- 
Pr himſelf, he could not; alſo they held, that a Commiſſion from the 
deen to make Leaſes for twenty-one Years, to ſave her the Trouble of 


Ming them, would not warrant Leaſes in Reverſion. 


One poſſeſſed of a Manor for ninety-nine Years, by his Will deviſes it 2 Rol. Abr 


4. his Wiſe for her Life, with Power to let, ſet, or make Eſlates out _ 2 
and that in as ample Manner as { myſelf might, if I were living; ee 
| an — 

| | | | Vexdie, 


1 


Leon. 147+ 
8. 
rad and 


. 


22 76 a. 
ol. Abr. 
38. 


— - 
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and after the Death of A. he deviſes it to B. his Daughter; and the Heits 


of her Body begotten, and dies, and A. being his Executrix, conſents to > 

the Deviſe, and after makes a Leaſe of Part of the ſaid Manor to C. fol n 
ninety-nine Years, if three Lives ſo long live, and dies; this was adjudged f 

2 good Leaſe againſt g. the Daughter; though it was objected, that the had t 

Power to diſpoſe of it only during her own Life, becauſe otherwiſe ſhe tt 

might defeat the Remainder limited to the Daughter. But the Cour ſ 

55 held, that the Diſpoſition made by her ſhould continue after her jt 
P age417 * Death, otherwiſe the Power would be merely idle, ſince without it ſhe 5 


might have diſpoſed of it during her own Life. 


Lev. 167. One ſeiſed of Lands in Fee makes a Leaſe for ninety-nine Years, if 
IE. jp three Lives ſhould ſo long live, and after ſettles the Reverſion on him- fo! 
8 1 ſelf in Tail, with Power to make Leaſes for one, two, or three Lives, or be 
910. /n for twenty-one Years in Poſſeſſion, and after he makes a Leaſe for twenty- 
ver. Thema- one Years, to begin after the Expiration of the firſt Leaſe; and if this a 
8 S vide, was purſuant to his Power, was the Queſtion. And the Court agreed, De 
; an. Ca. that where Tenant in Poſſeſſion makes a Settlement with Power to make lo. 
Leaſes generally, there he can only make Leaſes in Poſſeſſion; but where Wa 
he that makes _ Settlement had only a Reverſion at the Time, there [ 
he may make Leaſes out of that Reverſion; for that agrees with the Poy 
Intention of the Parties, which is to be the Guide in the Conſtruction of tue 
all ſuch Powers; but here the Power being expreſsly to make Leaſes in lim; 
Poſſeſſion, this Leaſe, which was of the Reverſion only, is not within the Lea 
Power, as the Court ſeemed to agree; though it was urged, that a Leaſe out 
in praſenti of the Reverſion was conſonant to the Intent of the Parties lie 
aäland ſucha Leaſe in Peſſeſſion as the Nature of his Eftate would admit Lfa 
Cro. Jac. of; weo Qyere: And note, The Caſe of Slicomb and Hawkins, as it is Gut 
. ver, reported in Co. Fac. ſeems to impeach the Diverſity agreed on by the wake 
Tanin, Court; for there it is put, that Tenant in Fee of a Manor, which wa Own 
Yelv. 222. then in Leaſe for Years, levies a Fine thereof to the Uſe of himſelf for Make 
8. C. Life, Remainder to his eldeſt Son in Tail, with Power for the Tenant the fi 


ſor Life to make Leaſes at any Time for twenty-one Years; and before 


the firit Leaſe expired the Tenant for Life made a Leaſe for twenty-one the y 
Years, to begin after the Determination of the firft Leaſe, and died; yu fc 
and though the Settlement itſelf wasof a Reverſion, and the Power general, Pore 
yet this Leaſe in Reverſion was adjudged void; for that, as the Coun "yu 
Jaid, it ought to have been a Leaſe in Poſſeſſion; but Telverton, who b the 
reports the ſame Caſe, mentions it as a Settlement of Lands in Poſſeſſion, hon a 
and that the Tenant for Life made a Leaſe for twenty-one Years, and nes 
after, before the Expiration thereof, made another Leaſe for twenty-one Lmit⸗ 
Years, to begin after the Expiration of the firſt Leaſe; and this ſecon el, 
Leaſe was adjudged clearly void, and contrary to the Meaning of the pives a 
Power. . | | PA 
Deviſee for Life, with Power to make Leaſes for twenty-one Years, It wi 
whereupon the old accuſtomed yearly Rent ſhall be reſerved, makes Ml. did 
Leaſe for twenty-one Years, under the old Rent, Ge. and a Year betore life, a 
the Expiration of that Leaſe he makes a Leaſe to another for twenty one wth th 
Years, 10 begin preſently; this Leaſe ſeems to be good within his Powe tre ſaia 
as a concurrent Leaſe, becauſe it is no Charge upon the Reverſion, 1075 bife by 
there any more than twenty-one Years in toto againſt the Reverfioner; buy” ., 
this Power would not warrant the making of Leaſes in Reverſion; for the Wer 7 
he might charge the Inheritance a4 Infnitum. | | as, op. 
Tenant for Life, with Power to make Leaſes ſor three Lives, or tel? ler: 
one Years, cannot make ſuch Leaſes by Letter of Attorney, by virtue e bs Ly: 
his Power; becauſe ſuch Leaſes not being derived out of the Interef , 
the Tenant for Life, but by an Authority derived from the Tenant in 7” even 
and to charge the Eſtate of third Perſons, the Truſt for that Purpoſe tl be | 


- 


perſonal, and cannot be delegated to another. 


8 


4e 
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J. makes a Leaſe to. B. for Life, and after levies a Fine to the Uſe of xoy 66. - 


F C. for Life, Remainder to himſelf in Fee, with a Proviſo/ or Power to Cot verſas 
9 make Leaſes for twenty-one. Years, or three Lives, and that the Conuzees Premed. 
* ttould ſtand ſeiſed to ſuch Uſes, afterwards A. covenants to ſtand ſeiſed 

10 tothe Uſe of D. in Tail, with divers Remainders over, and after Grants 

M the Reverfion aforeſaid to E. for Life, who diſtrains B. and avows, and 


ſüudsment was given againſt the Avowant; becauſe by the Covenant to 

ſtand ſeiſed, Sc. A. had deſtroyed his Power of making Leaſes, and by 

* conſequence the Grant to E. not being derived thereout, could not affect *Page 418 

any of the proceeding Eſtates” 2 Sing 
One hath Power to make a Leaſe for ten Years, and he makes a Leaſe Chan, Ca. 

for twenty Years; yet in Equity this is good for ten Years, and ſo has Pawcy and 

been ſettled ſeveral Times. Sh. Bowen. 


11 
im- 
or 
y- 
this 
ted, 
jake 
nere 
here 
the 
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made a Leaſe to A. for twenty-one Years in Truſt for the Payment of 10. 
Debts; but the Leaſe was made to commence from a Time to come, and Lellard ver. 
ſo not purſuant to the Power; yet, being made for the Payment of Nebts, Greenvill. 
vas ſupported in Equity. | | : Mo if on 

If one makes a Feoffment in Fee to the Uſe of himſelf for Life, with Moor 514, 


it 1s ; 

; the make Livery of the Land, he takes upon him to make the Leaſe. as no Ferſei- 
© Ouner of an Eftate ſufficient for that purpoſe, which he is not; and to tue, becauſe 
© for make ſuch Leaſes no Livery is requiſite, becauſe the taking effect out of 5 


enant 
efore 
y- one 
died; 


neral, 


Court eu for three Lives, &c. this likewiſe is ſufficient, becauſe this in effe 
who 6 the Subſtance of his Pow. er, and the Statute n carries the Poſſeſ- 
nen, en after ſuch Uſe. So if one hath Power only to limit new Uſes, and he 


S, and 
ty-One 
ſecon! 
of the 


Fs or deviſes, Sc. the Land itſelf, this is alſo good, and enures to a 
wnitation of the Uſe; becauſe the Uſe is but an Equity to have the Land 
elf, and when he gives, demiſes, or deviſes the Land itſelf, he alſo 
pes all his Uſe and Equity therein, and then the Statute executes the 
lyſſeion accordingly. 3 | | 
lt was found by a ſpecial Verdict, that A. being ſeiſed of the Manor of cart. 


Years, 
M. did, on his Son's Marriage, ſettle the ſame to the Uſe of himſelf for 425. 8. 


nakes 1 


before lit, and after to the Uſe of his Wife for Life, then to the Son in Tail, 2 Salk. 537. 
aty ooo" the following Proviſo or Power; vis. That it ſhould be lawful fir * e 5 
Pont the faid A. duri. g his Life, and for his Wife, after his Death, during her Spy "IPO 
, NOT 18 Life by Deed indented to make Leaſes, either in Pofſeſtton for the Term of Ld. Raym. 
zer bug 4, or three Lives, or for the Term of thirty-one Years, or for any 267. 


or thel 
Na 4 : * * ” . l. 2 
\ I" three Lives, or in Rever/ion for one or two Lives, or for thirty eater ver. 


tren lar Er for any other Term or Number of ' Years, deter minable upon one or Loveday. 
irtue 9 ” Lives; fo as ſuch Demiſe be not made any the ancient Demeſne 

tereſt “ Parcel H the ſaid Manor, or any other Lands which For the Space 

tin y wen Tears have been uſed as Demeſne Lands, and ſ as the ancient 

Ipo 


nl be reſerved; afterwards 4. by Deed makes an abſolute Leaſe for 
op e = thirty 


One having Power to make Leaſes for twenty-one Years in Poſſeſſion, Chas ts. 


Wor Term or Terms, Number or Numbers of Years, determinable upon one, Res 
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page 419 two Lives, might be made by A. or his Wiſe of any Lands which were 
mence at any Day to come, is properly a Leaſe in Reverſion; but in this 


very Time when the Leaſe in Rever/jon was made; that this 
leaſe for Life in Reverſion muſt be taken to be a Leaſe of the Reverſion it- 


a Freehold cannot commence in futuro: and where there is a Power given 
penſe with ſuch Qualification; as where there is a Power to make a Leaſe 


2 ver. his firſt and other Sons in Tail, with Power to the Son to make & Leaſe in 


make Leaſes ſor ſixty Years, to commence after his Death, if he had Iflue 


not purſuant'to the Power ; yet it was decreed good, and taken to be 4 


only preparatory and relative to a future Leaſe to be made, the Law will 


other Income on the other, if the Words made uſe of are ic 


LEASES AN TERMS rox YEARS. 
thirty Years of Copyhold Lands, Parcel of the ſaid Manor, which were in 
the Tenure of F. $ for the Term of two Lives, to commence after thetuo 
Lives then in Being. And in this Caſe it was held by Holt Chief Juſtice, 
Turton and Eyre Juſtices, contra Rokefby, 1. That a Leaſe of Copyhold 
Lands was not warranted by the Power, being within the Exception of 
Ancient Demeſne Lands, all Copyhold Lands being Ancient Demeſne, 
it being an inſe ble Quality of every Copy hold, that it was Time out 
of Mind Parcel of the Manor. 2. It was held by the . 
againſt Rokeſby, that a Leaſe for thirty Years abſolute in Reverſſon after 


in their Power of Leaſing ; and herein Holt held, that a Leaſe to com- 


Caſe it ſignifies a Leaſe to commence. after ſome Intereſt in * at t 
ower to 


ſelf, and not a concurrent Leaſe, and that it cannot be otherwiſe, becauſe 


to make Leaſes in Poſſeſſion and Reverſion, in ſuch Caſe if a Leaſe is made 
in Poſſeffion, andafterwards ſome Life drops, he cannot make a new Leaſe 
in Reverfion of the ſame Lands, becauſe his Power is executed by making 
the firft Leaſe; that where a Qualification as annexed toa Power of Leaſin 

which, if obſerved, goes in Deſtruction of the Power, the Law will dil- 


of a Manor, or of any Part thereof, ſo as the ancient Rent is reſerved, 
yet he may by this Power make a Leaſe of the Services, Parcel of the 
Manor, upon which no Rent can be reſerved ; otherwiſe the expreſs Poxer 

would be defeated. 5 | | 
A Man made a voluntary Settlement on his Son for Life, and after to 


Poſſeſſion for ninety-nine Years, determinable on three Lives, and alſo to 


Male, to continue fo long as he had Iſſue Male; the Son makes a Leaſe 
to his Father in Truft ſor one of his younger Children, but the Leaſe was 


Leaſe made by the Father after a voluntary Settlement. 


— 


— 
* 


) Bp what form of Words Leaſes map be 
EM Oo made, | | 


E RE it may be laid down for a Rule, that whatever Words are 
ſufficient to explain the Intent of the Parties, that the one ſtall 
deveſt himſelf of the Poſſeffion, and the other come into it for fuch a de- 
terminate Time, whether they run in the Form of a Licence, Covenant 
or Agreement, are of themſelves ſufficient, and wilt in Conſtruction of 
Law amount to a Leaſe for Years as effectually as if the moſt proper 
and pertinent Words had been made uſe of for that Purpoſe ; and on the 
contrary, if the moſt proper and authentic Form of Words whaws 
to deſcribe and paſs a preſent Leaſe for Years, are made uſe of, yet 
upon the whole Deed there appears no ſuch Intent, but that they are 


rather do violence to the Words, than break through the Intent of the Pat- 
ties; for a Leaſe for Years being no other than a Contract for the Po 4 
and Profits of the Lands on the one Side, and a Recompence of Rent 


LOS 


LEAS ES abi TERMS roR YEARS. 


prove ſuch a Contract, in what Form ſoever they are introduced, vr how< 


cver variouſly applicable, the Law calls in the Intent of the Parties, and 


| models and governs the Words accordingly. 


My Lord Coke tells us, that the Words Jemi/e, grant, betake and jo Co. Lit. 45 
Furm-let, and whatever other Words amount to a Grant, may ſerve for a 
Leaſe for Years, | 


| | 2 Mod. 250. | 
So, he ſays, dedi is a ſufficient Word to make a Leaſe for Years. 


| 8 Lit. 30Þ 


* But there are ſeveral other Words which are equally ſufficient to make Page 420 
2 Leaſe for Years; therefore in caſe of the King, if he makes a Leaſe for Bro. Tit. 
Years, under the Exchequer Seal, in theſe Words; Sciatis uod nos com- 1 TR 
mi/imus Cuſto liam of ſuch Land to ſuch a one, this a good Leaſe, and the 4. 4 1175 
Leſſee may plead it as a Demiſe or Leaſe of the Land itſelf; for this ſuffi- Co. Lit. 45. 
ciently ſhews the Intent of the King to part with the Poſſeſſion of the b 
Land for the Time, and therefore amounts to an effectual Leaſe ; and this? Co. 87. 8. 
being the 18 in the Exchequer, all other Courts are bound to take no- - 
tice thereo | 5 | | 

So if one only licence another to enjoy ſuch a Houſe or Land till ſuch a; H.. x. 
Time, this amounts to a preſent and certain Leaſe or Intereft for that Leon. 129. 


Time, and may be pleaded as ſuch, though it may be alſo 8 as a 3 Bulſ. 25% 


Licence; and if it be pleaded as a Leaſe for Years and traver 


ed, the Leſ. Sid. 428. 
ſee may give the Licence in Evidence to prove it. 1 


Mod. 14. 
155 See 11 Mod. 
. 42, pl. 1. 
13 Mod. 1, 610. 2 Keb. 561. 2 Lev. 194. 3 Keb. 561. Hard- 365 


So if A. by Articles covenants with B. that he ſhall have or enjoy ſuch Leon. 136, 
Land for ſuch a Time, this is a good and effectual preſent Leaſe, becauſe 303 
here are ſufficient Words to prove a Contract, that the one ſhall relinquiſh oo Me 
the Pofſeffion, and the other come into it; but if the Covenant had been a 97. 
wth B. that C. a third Perſon, ſhould have or enjoy ſuch Lands of A. for Rol. Abr. 
fich a Time, or that the Executors of B. ſhould have or enjoy it for that 847. 
Tine, this would be no Leaſe to C. or the Executors of B. but only a bare 3 05 
Gorenant with B. for when theſe Words have their natural and binding Alſee ph 
Force asa Covenant with B. they cannot at the ſame Time have a different 412. 
GnſiruRtion, and amount to a Leaſe to C. or the Executors of B. who are 
Nrangers to the Contract and no Parties to the Deed, nor the Executors of 
þ. jet in eſe; neither can theſe Words amount to a Leaſe to B. becauſe 
the Intent is manifeſt that he himſelf is to have nothing in the Land, but 
vonly a Truſtee of the Covenant for C. or his Executors ; alſo if theſe 
Vords ſhould amount to a Leaſe to C. or the Executors of B. when they 
ane in efſe, this would take off from their Operation as a Covenant with 
or the ſame Words cannot at the ſame Time have two different Con- 
kudions and Operations; and it cannot be ſaid they are a Covenant 
ith B. by the firſt Words, and a Leaſe to C. or the Executors of B. by 
tte aft Words; for that C. or the Executors of B. ſhall enjoy the Lan 
re ery Explanation of the, Covenant with B. and gives Life and 

dee to it, and without that he covenants with B. for nothing; for till 
Words are added, the Covenant with B. is but a dead Letter, and 

no Meaning or Senſe in it. | 


where one by Articles covenants, grants and agrees with . S. Bro. Tit. 
4 ſhall have fk Lands, or have, hold and enjoy ſuch Lands for ſo Leaf s 20, 
* 7 er theſe are Words ſufficient to ſhew a preſent Contract for 39 60- 
* * enjoying of thefe Lands, and therefore amount to a preſent 32 2 
i f them as effectually as if there had been the Words 2 hoca- 659. 
hay like ; and though there were in the ſame Articles a Covenant Palm. 201, 
* good and perfect Leaſe, as Counſel thould adviſe, yet that Laon. 118, 
| . | N would Sui. 2 2 
Cro. Car. 
204. Rol. Abr. 
136. Cro. Eliz. 223. Bro. Tit. Leofer 21. only cm. per Fineux, Dory 


oa 5 N 15 
P JM. 31, | 5 = ' ak 
Yew. f pate 3s Moor 861. 2 Brownl. 23. Rol. Rep. 397. 3 Bulſ. 
Term. Rep. 739. 
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would not prevent or deſtroy the Operation of the firſt Words As 2 pre- 
ſent Leaſe; ſuch Covenant only being in maforem cautelam, that the 


Leſſee might require further Aſſurance by Fine, or the like, if he found b 
it neceſſary; and the Difference is, where ſuch Articles, by way of th 
Covenant are made by him who is Owner of the Lands; and where the Ir 
are made by a Stranger, or one who has then nothing in the Lands; in . 

the firſt Caſe they amount to a preſent and abſolute Leaſe, but not in 

the other, becauſe a Min cannot be ſuppoſed to leaſe what he has nat; 

or if it might be ſo ſuppoſed, yet when it appears in the very Articles 

Page 421 that he has nothing in the Lands, his Covenant that can have no other 
Conſtruction, but that he will procure the Owner of the Lands to permit Al 
the Covenantee to hold and enjoy thoſe Lands; which is the proper and ha 
natural Interpretation of the Words of the Covenant, when he himſelf has In 
| nothing whereof to make a Leaſe. 55 | ion a] 
oro. Eli. AControverſy was between two Perſons touchinga leaſe for Years, which ay 
233. of them had Title to it, and they ſubmitted to the Award of J. S. who Fa 
1 aa awarded that one of them ſhould have the Land; this was held to be a good Go 
Hag Gift of the Intereſt of the Land; that is, an Award, that the whole Leaſe 5 
2 Keb. 268. or Intereſt in the Land for the Term then to come, belonged to one, exclu- hh 
| ſive of the other; but if the Award had been, that the one ſhould permit myo 
the other to enjoy the Term, this it is ſaid, would not have given him the AR 
Intereſt in the Land, nor would amount to a Leaſe; that is, as ſuppoſe, the 1 

5 | becauſe the Permiſſion being to come from the other Party, the Intereſtmuſ 
„„ be ſuppoſed to be and continue in him; and it could not amount to a Leaſe 8 
| or an Award of a Leaſe ; not to a Leaſe, either from the Arbitrator or the Mar 
other; not from the Arbitrator, becauſe he had nothing in the Land, an ſaid 
was only to award what the other ſhould do; not to a Leaſe from the other reſe1 
becauſe it was only the Act and Award of the Arbitrator ; neither could ena 
amount to an Award of a Leaſe from the other, becauſe it was only that & Artie 
ſhould permit the other to enjoy the Term, which he might do with: Le: 
making a Leaſe; and the Words being ſpoken by the Arbitrator, who us Leaſe 
a third Perſon, cannot haye the ſame Operation, as if they had been ſpo tlie; 
ken by one who had Intereſt in the Lands to another, but muſt be tube fone! 
according to the literal Senſe and Meaning thereof. ter: * 
Oro. Eliz Articles indented in Writing were made between A. and B. in this f 
486. '* ner: Imprimis, it is covenanted and agreed between the Parties, that 4 lat 1 
Moor pl. doth let ſuch Lands for and during five Years, to begin at Mich next {ol or ten 
638. lowing, under 104. a Year Rent; or provided that the Leſſee ſhall pay el the 
: 6 Abr. at Mich and La dy-day, by even Portions, during the Term; alſo the! fore t] 
4 Rol. Abr. Parties do covenant, that a Leaſe ſhall be made and ſealed, according! Ons 
449- the EffeQof theſe Articles, before the Feaſt of All- Saints next enſuin;; iy! 
Balm. 201. this was held to amount to an immediate Leaſe, by reaſon ofthe firſt Vol Ri 
3 Cin the preſent Tenſe, and that the laſt Words were only for making ſuch te o 
1133 Leaſe in Writing for further Aſſurance; and the rather here, becauſe r ul. 
3 P. Wm. 9 Leaſe to be ſealed was to be made after the Beginning of the Term. ah 
1 Term . | | | 7 5 Vena 
Rep · 444, 736. 2 Term Rep · 73% decaul; 

2975 ns ; bd Pe 

2 Bendl. ) One ſaid to another, you ſhill have a Leaſe of my Lands in D. for ti thay 
Moor pl. 31. ty-one Years, paying therefore 10/. per Ann. make a Leaſe in * . 
7 1 and I will Seal it; this was agreed by all the Juſtices to be of be lis Exe 
g Leaſe ſor twenty-one Years, though no Writing was made 0 it, ( u Cert 


before the Statute of Frauds) for the Intent of the Parties was ſufficien Kannot | 
expreſſed, and the making of it in Writing was but for further Aſſun 
- and left to the Lefize, if he thought it neceffary. ; 8 
2 Bendl. One male his Will in this Manner: I have made a Leaſe to RY 
| Term of twenty-one Years, paying but 20s. Rent; this was = 8 2 
Leaſe or Deviſe by the Will for twenty-one Years, and that the | 
ave ſhould be taken in the preſent Tenſe, as dadi is in a Deed o 
ment, to comply with the Intent of the Teftator. | 


4 


c 


* 
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But now, on the contrary, if the moſt proper Form of Words of leaſing 5 
are made uſe of, yet if, upon the whole Deed, there appears no ſuch Intent, Words of 
but that it is only preparatory and relative to a future Leaſe to be made, Covenant, 


id he Law will rather do Violence to the Words, than break through the Se. vill 

of t 4 # 1 : not, in the 
Intent of the Parties, by conſtruing a preſent Leaſe, when the Intent was Cats of to. 

J manifeſtly otherwiſe. ; 2 X . : | pybolds, a- 

mn | 1 | | mount to a 

in Leaſe fo as to work a Forfeiture, vide ſutra. Under Leaſes made by Copyholders. 

les Therefore where Articles were drawn between A. and F. in this Manner: Page 422 


her Articles agreed upon, &c. imprimis, A. doth demiſe ſuch a Cloſe to B. to Ny 128. 
have it for forty 2 and a Rent reſerved, with Clauſe of Diſtreſs, Se. ag . 

lnnitneſs whereof, Sc. and afterwards there was written in the ſame Paper þ;,-.,. 

has a Memorandum, that theſe Articles are to be ordered by Counſel of both 

Parties, according to the due Form of Law ; and becauſe the Intent of both 


lich Parties appeared by that Memorandum, and by a Leaſe actually drawn by 
5 Counſel, but never ſealed, (upon ſome Diſagreement between the Parties 
Kale were not a ſufficient Leaſe, and the Jury fouxd accordingly; and yet here 0 


(it vas ruled by the Court, upon Evidence in bee that theſe Articles 


was the Form and Words of a preſent and immediate Demiſe or Leaſe f. + Sed qu. If 

5 8 5 not ſuffici- 
ent to intitle the Tenant, on perbrming the Conditione, to hold the Land, againſt the Landlord, for 
the Term? and, if he ought tv recover in Eje&ment, unleſs, for Condition broken ? 


So where Articles of Agreement are drawn between A. and B. in this Rol. Abr. 
Manner: Firſt, the ſaid A. is contented to demiſe ſuch Lands, &c. to the $48: Me 
ſaid B. from Mich next for fix Years; and after theſe Words, the Rent Hic has 
reſerved is 100/. per Ann. a Re- entry for Non- payment of the Rent, a Co- 2 Mod. 81. 
renant for Reparations, anda Covenant todo ſuch other Thing; and theſe See Will. 
Articles are ſealed and delivered by the Parties; yet they do not amount to Rep. 16, 71, 

330, 781. 
a Leaſe, but are only preparatory Covenants or Inſtructions towards a 3 Will. Rep. 
leaſe, and never were intended to have the Forceor Effectof a Leaſe them 9. | 
kl;es; beſides that, the Word contented imports only an Approbation of Gilb. Eg. 
ſomething to bedone after; this Caſe is cited in (a) Cre. Jac. in this Man- Rep: 108, 
ner: That if one Covenants and grants with another that he ſhall haveand 8 7. 
kd ſuch Lands for ten Years, that this is a good and abſolute Leaſe for (4) Cro. jac., 
at Time; but if he covenants and grants that he ſhall exfoy thoſe Lands 172. 


ext fe 8 ee may is no Leaſe, becauſe it ſoundsonly in Covenant; Quære 185. 27, 
paf e edifference between holding andenßcying, for there ſeems none; there- 2 f. 
the fore the Caſe muſt be ee * c , 2 Term Rep. 


£5 73 
One made a Leaſe ſor Life, & proviſum ef, that if the Leſſee die within — 180. 
bxty Years, that then his Executors and Aſſigns ſhould enjoy the Land in Co. 155. 


{| Wo ts Right forſo many Vears as ſhould be behind of the fixty Years from the Hob. 35. 

ng ſuc Date of the Leaſe; this was held to be only a Covenant, and no Leaſe, wg: og 
cauſe t br which there are divers Reaſons aſſigned in the Books; as firſt, becauſe 843. 
erm. the Words purport an Agreement, and not a Grant, and ſo ſound only in Bendl. pt. 


e which is a very unintelligible Reaſon. Another Reaſon given is, 115. 
cauſe if it ſhould be conftrueda Demiſe, it muſt be void, becauſe there is 
Wo Perſon in eſe to take it; for the Executors are not in rerum natura, nor 


; te Parties to the Deed. Another Reaſon given is, becauſe nothing of the ſaid - . 
ood Pa * was given to the Leſſee himſelf for Life, as Remainder to him and 
51 E Executors for ſixty Years. A fourth and laſt Reaſon is, becauſe there is 
« ſcien 0 Certainty either of the Beginning or Ending thereof, and therefore it 


Aſſon Per be a good Leaſe; but a better Reaſon than any of theſe ſeems to be, 
it he having in the firſt Part of the Deed made a Leaſe in expreſs and 

8 Words, muſt be ſuppoſed to mean ſomething leſs in this Jaſt Part of 
Fic Deed, which varies ſo widely in the Formof Expreſſion, and which has 
Ku and proper Meaning of its own as a Covenant, but cannot 

| 5 | | amount 


TT 
held 23 
the V 
d of Fe 
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amount or come up to a Leaſe, without Violence and Force done to the 
Words, as well as the Intent of the Parties, and this the rather feems pro- 
bable, becauſe Moor holds clearly, that if it had been provided that if the 
Leſſor die within fixty Years, that then he demiſed the Land to another 
_ (who was alſo a Party to the Deed) forſo many of the ſixty Years as ſhould 
be then to come; this would be a good Leafe, for here he comes into the 
very ſame Form of Expreſſion made uſe of in the firſt Part of the Deed 
' which was an actual Demiſe, and therefore muſt be fuppoſed to mean the nd 
8 ame Thing in the latter Part too, and conſequently ſuch Words would 
14 — % . 8 
bd :: not. ge- . W 5 N 
92 neral 3 that the firſt Part of a Deed, and the laſt Part of a Will, are to govern the Conſtrudicn; 
if the above are not Diſtinctions, without Differences; and if there is not more Subtlety than Wiſ. 
dom in the Decifions, unleſs where a forced Conſtruction is put, to ſuve a Forfeiture? _ 


*Page423 A. ſeiſed of Lands in Fee e wig covenants with B. before Eaſy 
Cro. ac. then next, to convey thoſe Lands by Fine, or other Aſſurance to 5. and his 
272 Heirs, to the Uſe of him and his Heirs, with a Provifo, that if A. paid ta 

| — Abr. g. took. at the Endof thirteen Years, that then he might re-enter, and that 
2 Mod. 80, then all Aſſurances ſhould be to the Conuzor, and covenanted and granted 

| for him and his Heirs, that B. and his Heirs ſhould enjoy thoſe Lands till 
the End of the faid thirteen Years, and for ever after, if the 1000. were 

not paid; and H, covenanted to payannually, duringthe thirteen Years, tuo 

Capons, and that during the thirteen Years he would not commit Waſte; 

no Aſſurance was made within the Time; and if this, upon the whole Deed, 
amounted to a Leaſe for thirteen Years, was the Queftion. And it was ad. 

judged that it was no Leafe, but only a bare Covenant, and this Judgment 

affirmed in Error; for the Intent of the Parties was to make A ſſurance of 

the Inheritance by way of Mortgage, and the Covenant was only that he \ 

mould enjoy the Lands during the Time of the Mortgage, whether it con- | 

0 tinued thirteen Years only, or for ever; and if a Fine had been levied, ort ne Þ 
Feoffment made, it is plain this Deed had been no Leaſe, but only a Core 

pant to lead or declare the Uſes of ſuch Fine or Feoffment; and though ny Þ 

none was levied or made, yet the Deed ftill continues of the fame Natures 

it did at firſt, or as if ſuch Fine or Feoffment had been actually executed; 3 

and the Covenant on J. s Part, that he would do no Waſte, does not e. '* 

pound it otherwiſe, for that was only that he, being a Mortgagee in! 

| ſhould do no Waſte, for which otherwife there would be no Remedy. el 
Dae. So where one, by Indenture inrolled, for Money, bargainedand fold Ian *” 
im. 201. to one and his Heirs, provided, that if the Bargainor for five Vears paid an i 

2 Rol. Rep. nually 104. to the Bargainee at the Days limited in the Deed, and at thi * 
241. End of the faid five Years ſhall pay 240). then the Bargain and Sale to de TY 
Rol. Abr. void; provided alfo, and it is further covenanted and - between 198008 
not intermeddi 
 Blicknan, with the actual Poſſeſſion of the Premiſes, or the Aria 159 of the Ren 


112 . heldto be no Leaſe to theBargainor for five Years, but only in the Natun * 

12 28, of a Leaſe at Will, by reaſon of the Negative Words, that the Bargain 

: Wir 146, ſhould not intermeddle with the Rents and Profits for thas Time, and co 

I Bis 606. ſequently ſo long was to leave the Bargainor in Poſſeſſion as he was beit 
21. ; 

3 Rep. 283. 3 ; 


Co. Ent. 85. So where A. acknowledged a Recognizance to B. of 2007. and J. by li 
Br . denture of Defeafance, did covenant, promiſe and agree with the ſaid 
ve. Byck, that if J. his Heirs or Aſſigns, ſhould, after ſuch a Time, conye ſuch 
Adrowſon 1 him and his Heirs; and if the faid 5. his Heirs . 
c. . and may at all Times hereafter, peaceably and quiet * 

ule, occupy , Poſſeſs and enjoy the ſaid Fas wg without the Let, Sul 

Trouble, 3c. of the ſaid A. or any other Perſon or Perſons, &c. then 
Recognizance to be void; andthe Queſtion was, if this laſt Clauſe amoun: 


* * / 


% 
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to a Leaſe of the Adyowſon; and the Court was of Opinion that it did 
not, for the Intent of the Parties was not to make a Leaſe of it, but only 
a Condition to defeat the Recognizance, and that this laſt Clauſe ſhovld 
have relation to the Eſtate in Fee-precedent, being if the ſaid A. his 
Heirs, &c. which cannot be intended of a Leaſe; alſo the Clauſe is inde- 
finite, at all Times hereafter, and does not limit any certain Time, for 
Life or Years, wherein the Adyowſon ſhall be peaceably enjoyed, and 
therefore ſhall be intended during the Eſtate in Fee before mentioned; but 
no Judgment was then given, I 5 : 

If one makes a Leaſe for Life, and after Grants that the Lands or the Dyer 123. 
Reverſion ſhall remain to another for twenty-one Years after the Death pl. 40, 125, 
of the Tenant for Life, thefe Words are ſufficient to paſs a Reverſionary Pl. 44. 
Intereſt by way of future Leaſe without Attornment, though there is not ror 146, 
the Word Demiſe, or any other Word uſual or proper to ceſcrib2 a page 424 
Leaſe for Years by; but here being Words ſufficient to prove a preſent Bro. Tit. 
Contract for the Reverſionary Intereſt of theſe Lands, after the Eſtate Leaſes 21. 
ſor Life determined, theſe, in caſe of a Leaſe for Years, which is but a Y<1v- 85. 
Conrad, are in themſelves ſufficient, and adequate to any other Form. Brownlagh 


lien; 
Wy 


lan 
d his 
1d ta 
| that 5 | _ — | S eee ee 


3 7 — — 


anted | a : 5 ; 4 FIT po ; — 
e What Certainty- is requiſite to Leaſes for Years 
as fo their Beginning, Continuance, and Ending: 
Vale; And herein, 7 e 


as ad. 
gment 
nee of 


hat he 


1. With regard to the Date of the Leaſe, == 


A Sto the Date, that may be conſidered either as it is an impoſſible date, Mod. 18+. 
or an uncertain Date, between which the general Difference taken in 


it con- n | 

Gr Books, is, that if a Leaſe be made to begin from an impoſſible Date. 

6 bn lere the Leaſe ſhall take Effect from the Dolivary; becauſe Xt cond wok be 

thougk iy Part of the Agreement between the Parties, as from the zoth Day of 

uren , or the 32d Day of pril next; but where the Limitation is Utt» . * 

ll tan, as a Leaſe in October, Habendum from the 20th of Newember, with- 

not e- Sing from November next following or preceding, or what other We- 

iy” enber; this Uncertainty vitiates the Leaſe wry; becauſe it was Part of the ' 

dy. deement, thatthe Leaſe ſhould begin from the 2oth Day of ſome Novem- 

dan er other; but it not appearing to the Court what November was in- 

paid n (ed, they cannot determine it for the Parties, and therefore for ſuch 

4 at e ertainty the Leaſe itſelf becomes void. | | 
le to b do where a Leaſe is made to begin from the Nativity of our Lord God Sid. 461. 


act without ſaying from the Feaſt of the Nativity, this Leaſe ſhall be- Vent, 84. 
d preſently; becauſe it could be no Part of the 3 eee . 
| eee the Leaſe ſhould begin from the Nativity itſelf, which is paſt ſo | 
[ 22 Years ago; and therefore, for this Impoſſibility of Relation 
2 e ſhall begin e but if it were to begin from the Nativity of 
6 God general y, or from the Nativity of our Lord God next enſuins 
c the Word Egg. Twiſcen was of Opinion ſuch Leaſe ſhould be 
. 2 uncertainty of its Commencement; but Sid. in reporting of 
ems to be of a contrary Opinion, and makes a Qrere, if it ſhall 
bein preſently ; and, in Truth, this ſeems the moſt reaſonable Opi- 
by as 1 impoſſibility of Relation, there is the ſame in this as there 
7 other; and therefore, by the ſame Reaſon, it ſhall begin pre- 


f 


What 
| | 12 e pa 
bed, hy | | - _ MN ſoncan 
* 0 : ow not e from the Chriſtmas, intended by the Parties, it being ag clearly 


i 
f 
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2. In Ejectment, if Plaintiff declares on a Leaſe by J. S. 20 Aung f 
ol. Abr. fg 5 5 „ 75 fe Hg lor 
$49. Dar- twenty Years a PF; Annunciationts beate Marie Firginis ultim præti, in 
cs Caſe. ante Datum hufus Tndenture or Indenture prædictæ, where no Mention ;; 
$50. Ane made of any Date or Indenture before in the Declaration, this Leaſe ſhall 
verſ. Leaves. he taken to commence from the Feaſt of the Annunciation next before the 
' 20th of Auguſt in that Year wherein the Declaration is; becauſe it mut 
have been fo conſtrued if the Words ante Datum hufjus Indenturæ had 
been omitted, and the Addition of thoſe Words can be to no Purpoſe 
nor of any Uſe, when no Indenture at all is mentioned before, and there. 


fore ſhall be void, or as if they had been tofally omitted. | 
Page 425 If a Leaſe be made for thirty-one Years, anno 1531, and after 4yy 
Rol. Abr. 1535, the Leffor, reciting the ſaid Leaſe, by Indenture makes a new Leaſe 
849. in theſe Words, Noverits me dictis 31 Annis finitis & completis dediſſe & 
Dyer 261. concefſiſſe omnia Pramiſſa to F. S. Habend & tenend' a Die Confttimis 
— '99* Præſhentium ¶ Ter mino predic? fnito) uſque ad Finem Termini 31 Annirun 
| tune immediati ſequentium plenarie complendorum, this Leaſe ſhall begin 
in Computation from the Expiration of the firſt Leaſe for thirty-one Years 
and es rinde for thirty-one Years after ſuch Expiration of the fir 
Leaſe; for if it ſhould begin from the Day of the making of the Dex, 
then there would be. four Years thereof to come after the Expiration of 
the firſt Leaſe, which would be plainly againſt the Intent of the Parties; 
and therefore it ſhall be interpreted that he ſhall have it for thirty-one 
Years after the Day of the Dare, and the Expiration of the firſt Term « 
thirty-one Years, viz. after both. s . „ 
' Godb. 166. So where Leſfec for an hundred Years made a Leaſe for forty Years 
Dyer 251. b. to F. if he ſhould fo long live, and after leaſed the ſame Lands to ( 
in Margin. Hjabend for tu enty-one Vears from the End of the Term of F. to beg 
1 | and be accounted {rom the Date of theſe Preſents; and the Queſtion was 
if the Leaſe to C. ſhould be ſaid to begin preſently, or after the Term 
of F. And the Judges were clear of Opinion, that the Leaſe to C. ſhoull 
| not be accounted from the Time of the Date, but from the End of th 
. Term of /. becaute by the firſt Words it is a good Leaſe in Reverkict 
in that Manner, and then it ſhall not be made void by any ſubſeque 
Words, or, as C:ke ſaid, the laſt Words ought to be conſtrued to gi 
an Intereſt as a future Intereſt preſently, and the actual Po ffeſſion afte 
the Expiration of the firſt forty Years Term is well granted by tli 

"nr Wards: :- 1 85 | 
Leon. 229. A Man made a Leaſe for Years, to begin at the Feaſt of our I. 
pl- 308: Mary, for twenty-one Years, without ſhewing in Certainty at which ( 
the Feaſts of our Lady, viz. the Annunciation or the Purification ; ) 
Anderſon held it a good Leaſe, and that the Leſſee might determine tl 
Certainty of the Beginning of the Leaſe, by his Entry, at which of th 
Feaſts he thought fit; but Rriam doubted; and in Truth this Caſe fe: 
within the Rule before laid down to be void, for the Upcertainty of 

1 Certainly Time of its Commencement f. 


* 


1 pury | . 3 where W 
would; determine it, according to the common Acceptation of the Term, in the Count?y the 
Leaſe was made, | * 


Leon. 144. In Ejegment the Plaintiff declares upon a Leaſe for Years, Hat 
gona rr ths Sealing and Delivery, and nts that the Sealing and D 
Tere cc. very was 1* Mali, and the Ejectment was the ſame Day; and it 
moved in Arreſt of Judgment, that the Ejectment could not 22 
the ſame Day, for the Leaſe did not begin till the next Day enſuing 
Sealing and Delivery. But the Court diſallowed the Exce 7 

where the Leaſe is to begin from the Time of the Sealing an E On 
| i or generally to hold for twenty-one Years next following, the Elecre 


may well be ſuppoſed to be the ſame Day; for the beginning of the L. 


£que! 
to 21 
1 aſte 


by dl 


r La. 
hich ( 
on ; J 
zine tf! 
\ of tl 
ſe ſee 
y of t 


where 


Hob 
ind De 
ſuppo 
ſuing} 
tion; 
Delive 
Ejectm 
the 14 


- the Date; and ſo all the Words of the Indenture ſhall take Effect the 5th 


ſin Chief Juſtice ſaid, that the Evidence was ſufficient to ſupport the De- 


| ea 
' Finem & Expirationem predict 21 OY there the Leaſe to H. ſhould $49 


the ſaid Term of 
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is preſently upon the Sealing and Delivery; and therefore ſuch a Leaſe 
ſhail end the ſame Time and Hour. Z 8 

If an Indenture of Demiſe bears Teſte 4 May, 10 Fac. and is delivered Rol. Abre 
s May, 10 Fac. Habend a Pefto Annunciations Beate Mariæ Virginis tum 850. 
vir praterit', pro Termino viginti unius Annorum prox” ſequent Datum _ 
lite Indenture; this Leaſe commences in Computation from Lady-Day : 


| Hufſes. 
before the Date, and in Intereſt the fifth Day, which is the Day nextafter fo 


Dar, being the Day of the Delivery of the Deed and then the Leaſe will 
determine on the Feaft of the Annunciation twenty-one Years after; and 
therefore the Count which was of ſuch a Leaſe, omitting Datum [nden- 
tire, was held to be well enough warranted by this Leaſe found in hæc 
[erba, the Ejectment not being laid till the 5th of May. f wy 
In Ejectment the Plaintiff declard upon a Leaſe made 14 Fan, 30 Elia. Page 426 
from Chriſtmas before for three Years, and upon Evidence the Plaintiff , Leon. 14. 
ſhewed a Leaſe bearing Date13th Fax. theſame Year, and proved to have pl 82. 
been then Executed; and it was moved, for this Variance between the De- © verſus 
claration and the Evidence, that Ge Jury might be diſcharged; but Ander- WE»: 


claration; for if the Leaſe was ſealed and delivered 13 Far. it was then a. 
Leaſe 14 Fan. quod cateri Fufticiarn conceſſerunt 5 8 | | 

If an Indenture of Demile bears Teſte 25 March, 15 Car. andis deli- Rol. Ab | 
ered the Day of the Date, and.the Z744en. is from and after the Day of 850. ” 
the Date of theſe Preſents, for and during the Time and Term of ſeven Cerniſh ver. 
Yers from henceforth nextandim 9 following fully to be compleat Caw/on 
and ended, this Leafe begins in Computation from the Delivery of the - 


155 that he was not to have the Poſſeſſion till the next Day aſter t 
ate, by the Words Habend from and after the Day of the Date, which 


Plaw. 193. 
Dyer 177 


eaſe for 
to B. ſhall begin preſently ; but if the 


ond Term comprehends as well the Eftate or Intereſt in the Land, as _ 
the Time for which it is demiſed ; and therefore the ſecond Leaſe being 
limited to begin @ Fine & Expiratione prædict Termini 21 Annor', when- 
erer the Term, which includes alſo the Eftate and Intereſt, is determined, 
the Leaſe to B. ſhall begin; but in the other Caſe the Leaſe to H. is not 
io begin till after the End and Expiration of the twenty-one Years, which 
cannot be ended but by Efuxion of Time. 
ie Biſhop of Bath and Wells, 18 H. 8. made a Leaſe in Wri 
and B. for fixty Years; Proviſo, that if the ſaid 4. and B. die wi 


+ Tins the Reaſon of which ihe Ele that in the firſt Caſe the 


g to 6 co. 34. 
3 thin Cro. act. 
md fixty Years, chat then, after the Death ofthe "ſaid A. Biſhop of 
Fa and of the longer Liver of them, it ſhall be lawful for the-faid Bath, nd 
hop and his Succeſfors, to enter into the ſaid Lands; 4. dies, the ae. 1 
—— I „ bonds 5:5» GER. „ 
Rep. 645. 


bouf. 63, 75. 1 Term 


n 
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Biſhop dies, and his Succeſſor, 22 H. 8. demiſes the ſaid Lands to C 
Habend cum poſt five per Mortem, furſum Redditionem, vel foriefae 
" prad' B. vacare contigerit, for fixty Years, with Confirmation of the Dean 
and Chapter, and then F. dies within the fixty Years, and the Grantee of 
the Biſhop would avoid this Leaſe to C. 1. Becauſe being limited to begin 
upon one of three Accidents, viz. Death, Surrender, or Forfeiture, none 
of which happened, it could not begin at all; for it was not determined 
by the Death of 2. and E. within the fixty Years, as all the Court agreed, 
but continued till the Leſſor, or his Succeflors entered; for ſo it was 
expreſsly provided by the Leaſe, and that was a mere Condition, and not 
a Limitation ; and then the ſecond Leaſe, as was argued, cannot begin 
at all, or at leaſt the Time thereof ſhall run on from the Death of b. the 
Survivor; but it was adjudged the ſecond Leaſe was good; for it was 
only limited cam per Moriem, ſurſum. Redditionem, &c. the firſt Leaſe 
*Page 427 * ſhould determine, but alſo cam pg Mortem vacare contigerit; ſo that this 
| ſecond Leaſe may well begin when the, firſt Term by EMuxion of Time 
is run out pt Mortem of the Parties; and this differs from a Remainder 
limited to one after the Death of another; there it ought to begin imme- 
diately after the Death, without any Interim; but here it ſhall not begin 
till after the firft Term run out 2% Mortem, whenever in ſuch Manner 
vacare contigerit, and is a good ſe preſently in Point of Intereſt, to 
take Effect in Poffeſſion whenever the firſt Leaſe, by any of theſe Acci- 
dents, happens to be at an End, and is a good [nterefſe Termini in the 
mean Time; and this Conſtruction ought to be made, to ſupport the 
Leaſe, becauſe it ſhall be taken moſt ſtrongly againſt the Leſſor, and or 

| the Benefit of the Leflzee, es EO | 

If AJ. reciting that B. hath a Leaſe for Years of ſuch Lands, demiſes 
e Sik the ſame Lands to C. for Years, to begin after the End or Determination 
Dyer 116, Of the ſaid Leaſe to B. where in Truth B. hath not any Leaſe at all of 
* 70 thoſe Lands, the Leaſe to C. ſhall begin preſently; for in Judgment of 
ro. Tit. Law, a void Limitation and no Limitation is all one; ſo if he recites a 
_ 12 Leaſe which in Conſtruction of Law appears after to be void, or miſrecites 

Rol. Abr. A good Leaſe in a Point material, Habend from the End of the ſaid Leaſe, 


1 


S2. S 5 CR as mew Ire EG 


img. or governed thereby, and then it is as if no ſuch recital had been, which 
8 Lit: 46. would have left the Leaſe to begin preſently, as the ſtrongeſt Conſtruction 
Þ as. 77. againſt the Leſſor, ſince there is nothing now to aſcertain or determine its 
Keb. 360. Beginning at any other Time. e | 3a 
Lewis, 2 Leon. 11. pl. 17. Vaugh. 73. 2 Lev. 242. | | 

Lev. 234. So where the Queen-Mother, having the Inheritance of certain Lands 4 
* 85 ſettled on her for her Jointure, oy Car. 1. reciting, that whereas To 
2 Keb — Elia. 22 4pril in the 42d Year of her Reign, had demiſed thoſe Land 12 


Fe verlus to ſuch a one, Cc. (whereas the Leaſe intended was in Truth 32 Eli) Pa 
be. the ſaid Queen · Mother did thereby demiſe the ſaid Lands to begin after kick 
| the End or Determination of the Eſtate granted to the other per Literas Des 
Patentes prædictas, for twenty-one Years; and the Queſtion upon this — 
Miſrecital was, when the ſecond Leaſe for twenty-one Years ſhould bags wy 
whether aſterthe Expiration of the ſirſt Leaſe mude 32 Elis. though fil 4 it 
| .. recited to be made 42 Elix. or whether it ſhould begin preſently; for falſe 
ſo, the firſt Leaſe would continue beyond the twenty-one Years limit vo 
in the ſecond Leaſe, and fo the Leſſee have no Manner of Benefit 1 1 5 
and yet notwithſtanding it was adjudged, that for this Miſrecital u " 
| ſecond Leaſe ſhould commence preſently ; and ſo the Leſſee was oblige 


* 


— 


8 
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tp pay a Rent of 604, per dnnum for the whole twenty-one Years, though . 
he had nothing in the Lands all that Time; and this Judgment given in 
C. BH. wad afterwards affirmed- upon Error in B. R. and in this Caſe tho 
Court agreed, that if the Date of the ' recited. Leaſe only had been mil- 
taken, and the ſecond Leaſe had been of the Lands, Habens after the 


Expiration or Determination of che Eftate or Leaſe of the firſt Leſſee gene- 


rally, in ſuch Caſe the ſecond Leaſe had been good, and ſhould not have a . 
begun before; for then there had been ſufficient Certainty for the Time = 
of its Commencement, and then 'Urile per [nutile now vitiatur; but here 4 
being limited to begin after the Determination of the Eftate granted per 487 
Literas Patentes picdlictas, where there were no ſuch Letters Patent, 4 
and fo the Relation idle and null, the ſecond Leaſe begins preſently, as Ko 
if no fuch Recital or Relation had beep, and there is no Cid at all; for he 
i is tied up to begin after à Leaſe which is not; and the Court denied = 
Periam's Gpiniop to be Law, that if I let Lands to f. to begin after the _ 


* Expiration of a Leaſe thereof, which Thave made to. J. S. where in Truth *D Z 5 
| have made no Leaſe to F. S. that the Leaſe to 5. fhall never begin; age 428 17 
this was denied to be Law, and againſt the Current of all Authorities. | 1 
Alſo the Court faid, the principal Caſe here differs from Wiiſiers and Hob. 1 28. 
Caſſm's Caſe, where one made a Leaſe for Years Habend a Feffo Purifi- Withers 
cationi, and after by Deed, reciting that he had made a Leaſe to com - ver, Ca 
mence 2 Fife +nnunciationts, granted the Reverſion to another, and that 
Grant held good; for in the Grant in the Reverſion the Miſrecital of the 

articular Eſtate is not material in the Caſeof a common Perſon, ſo longas 
le hath a Reverſion in him; but here in the principal Caſe one Term is 
recited to give Certainty to the Commencement of another, and is tjed up 
by ſuch preciſe Words to begin afterthe Determination of the Leaſe granted 
by the ſaid recited Letters Patent, that this cannot be referred to a Leaſe 
that varies in the Date, though agreeing in other Circumſtances, (which yet 
is not here, for the Certainty of the Term to B. is not recited, (and though 
a Leaſe is good without a Date, yet when a Leaſe is recited to be of fuch = 
a Date, a Leaſe which bears another Date cannot be ſaid to be ſuch recited as 
Leaſe; ſo that the Leaſe here muſt begin e ; which, by the way Wa 
makes the Grant good, either to paſs the Reverſion with Attornment, or 
being by Indenture, to take Effect upon the Surrender, Forfeiture, or other 
Determination of the firſt Term; and ſuch Recital makes no Eſtoppel 
either againſt the Le ſſor or Leſſee, or any claiming under them; or Fit Vaugh. 83 
ſhould, yet the Jury are not eſtopped to find the Truth; and then the Vent. 84 


1 


5 | , ; | | Bos Courts at 
preſent would make ſuch a Determination, founded on f:ch nice and ſubtle DifſtinAtions, when at- 
m_ _ 3 Conſequences ? Thereby working the greateſt Iyju/lice, and fo contrary to the In- 
tent of the Leſſor. | „ N pay „„ . ' 


Land And this Rule, that if the former Leaſe be miſrecited in the Date, Se. Vaugh. 73. 
| _ and a new Leaſe made, to begin after the Expiration of the ſaid recited 4 
ans e , that ſuch new Leaſe ihall begin preſently, holds as well in the prer 98. pl. 
12 Leaſe itſelf as where the Jury find an Indenture of Leaſe, whereby it 28. 485. "+ 
a after is recited, that the Leſſor made fuch former Leaſe of ſuch Date, and under ne 
1 an uch Rent, without finding it ſo in Fact, but only by way of Recital in the Caſe. 

Deed, ſuch ſecond Leaſe ſhall in Conſtruction of Law be adjudged to begin Cre. Flite 


= 


preſently, though jn the Deed it is the 


| to begin after the Expiration of as. 
the firſt Leaſe ſo recited; becauſe the Jury 5 not actually Rad the firſt 
Leaſe, but only a Recital of it in another Deed, which Recital may be 
le, for ought appears to the Court; and then the ſecond Leaſe 
begin preſen Y, as if no ſuch firſt Leaſe were at all, fince the not finding 
x ftv ly is as if there were none ſuch made, ; e ö 
| Kk2 King 


[ 
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pn King Hen. 8. in the 31K Year: of his Reign leaſed Lands to one 
6 SIG by twenty-one. Years, and after granted the Reverſion to a Biſhop, who 4 

Halfwell + citing all the Lands contained in the Letters Patent; and the. Bans itſelf 

and he. before leaſed by Name, and reciting the Letters Patent thus, That 

worth. "whereas H. 8. by his Letters Patent, dated 20 H. 8. where in Truth they 
| were dated 31 H. 8. and alſo miſreciting the Day of the Date, grants all 
the Lands, 'Tenements, Sc. to the ſirſt Leſſee for a certain Number of 

Fears, pſt Expirationem hufuſmodi Literarum Patentium; in this Caſe it 

ſeems, that the Date being miſtaken, and the Commencement of the new 

Leaſe referred to the Expiration of the ſaid Letters Patentwhen in Truth 

there were no ſuch Letters Patent as were recited, the ſecond Leaſe ſhall 

begin preſently, and ſo by Acceptance thereof will amount to a Surrender 
pf the firſt} aliter it wquld have been if the ſecond Leaſe had been limited 
to begin after the End of the firſt Term generally. 

A Leaſe may commence one Day in Point of Computation, and at 
another Day in Point of Intereſt, and ſuch a Leaſe Habendum from à 
Day paſt for 50 Years then next enſuing, the ſaid Term to commence 

and begin from and immediately after the Determination of an exiſting 

_ '* Leaſe of the ſame Premiſſes, ſhall not be eſteemed uncertain in it; 
- Commencement. 2 Bur. Rep. 1190. - | 5 


88 | | 
Page 429 * 2. With regard to other Circumſtances taken notice of in the Deed cf 
| Ne Leaſe, whereby to aſcertain the Commencement thereof. 

A s toothercollateral Circumftances taken notice of in the Deed of Leaſe 

| in order to, aſcertain the Commencement thereof, theſe are various, ac- 
; . cording to the Agreement of the Parties. | Ra 

2 Leon. 86. Therefore if one makes a Leaſe for Years to another for ſo many Years 
| 33 25. as. J. S. ſhall name, this at the Beginning is uncertain; but when J. S. hath 
W | 48. named the Years, this aſcertains the Commencement and Continuance oi 
Co. 155. the Leaſe accopdingly, and in the mean time, if the Leſſee enters, he ſeems 
6 Co. 35. to be Tenant at Will; (but Qz@re if by ſuch Entry before the Commence: 
Plow: 6,373, ment of the Leaſe he is not a Diſſeiſor, as other Leſſees are who enter 
8 1. before their Time; ) but if the Leaſe had been made for ſo many Years as 
$48. the Executors of the Leſſor ſhould name, this could not be made good by 
any Nomination, becauſe to every Leaſe there ought to be a Leſſor and 
Leeſſee; and here the Nomination which aſcertains the Commencement not 
being appointed till after the Neath of the Leſſor, makes the Leaſe deſec. 
„ die m one of the main Parts of it, vi. a Leſſor, and therefore of Conle- 
1+; quence muſt be void; which is alſo the Reaſon that in the firſt Caſe the 
Nomination ought to be made in the Life-time of the Leſſor, and not by 
IE.. afterhis Death, 'for'tlien it will be void. © 
Co. Lit. 4. If a Perſon makes a Leaſe for ſo many Years as he ſhall live, or the 
d Parſon of D. makes a Leaſe of his Glebe for ſo many Years as he ſhall be 
— Abr: parſon there, theſe Leaſes are ſaid to be abſolutely void, for the Uncer- 
47... tainty of their Continuance; becauſe none can ſay how long the Leffor will 
4-1 lve, or be Parſon; and then it cannot be a Leaſe for Years, when by ne 
+ © Poflibility the Number of Years can be aſcertained; but if the Leaſe vere 
for twenty-one Years, or any other certain Number of Years, if the Leffor 
thould ſo long live, or continue Parſon, or if . S, ſhould ſo long lie 
+. theſe are good, becauſe the Leaſe at firſt is certain for the determinat: 
Number of twenty-one Years, though the Death of J. S. may determune 
it ſooner; and that is a common and uſual Limitation, and ſeems to hare 
been introduced to obviate the Objection of Uncertainty in the other 
Manner of Leaſing; but even in that Caſe it fhould ſeem that the Lefſee 
will be Tenant at Will, or if Livery were made, will be Tenant wy 


. 
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the Life or Incumbency of the Leſſor, and fo have the Freehold in him. 
mough for want of Certainty in the Number of Years, he cannot be fad 
Leſſee for Tears .... mae 
HO „% nien enn ns 
and performs the Condition of his Leaſe, gu. if the Leſſor could never etect him, as ſuch a Leaſe I 9 
would amount to a Licence to the Tenant, to hold and enjoy the Premiſes „ 

„ B V : A ALES IEEE 93 + 5 3 

One made a Leaſe of Black&cre to A. for ten Years, and of MRiteacre to & Co. 7. 
F. for twenty Years, and after by Indenture reciting both Leaſes makes a Moor, fl. 
Leaſe to C. of Blactaerꝭ and Hhiteacre for forty, Years, Habend after the 232: kli-. 
End or Determination of the ſaid ſeveral Demiſes made to A. and H. and 199. 1 
then the Leaſe to H. of Blackacre determines;' and if the Leaſe to C. 2 Leon. 103% ] 
therein ſhould begin preſently, or if C. muſt wait the Determination of the 
other Leaſe to B. likewiſe before his Leaſe ſhould commence, was the 4 
Queſtion; becauſe it was urged, that this Leaſe ſhould begin all at one 
Time, and not to have ſeveral Commencements. But it was adjudged, that 
this Leaſe to Ci in Hlactacre ſhould: begin preſently; for the Habend ſhall 
be taken re/petizue Reddendo ingula fingulis, vz. that the firſt Leaſe of 
Huckacre to C. for forty Years ſhall begin preſently after the Determination 
of the firſt Leaſe thereof made; and ſd for Hhiteaore, when the firſt Leaſe 
thereof determines: becauſe every Deed ſhall be taken ſtrongeſt againſttbe 
Leſſor or Grantor, and moſt heneſicially for the Leſſee or Grantee, which 
in this Caſe without ſueh Conſtruction would be the Reverſe thereof, and 
* apainſ} the plain Intent of the Parties, by letting in the Leſſor to the Poſ- 
ſeſhon and Enjoyment of the Lands compriſed in the firſt Leaſe; till the 
ſecond Leaſe, which had no Relation thereto, were determined. ETA 
In Ejectment the Plaintiff declared, chat . F. demiſed to him per quodd Vent. 137-. ne 
Ser iptu m ObliggtoriumTuch Lands, Habend a Die Datus Indenturæ præ- ee 706. 
dich; on Not guilty pleaded, it was found and adjudged for the Plaintiff in f F. 
land, and it being aſſigned for Errorhere, that there was no Time ſpe - gerald. 
cified when this Leaſe ſhould begin; for it was Hubend a Die Datus In- 
denturæ prædict, and no Indenture was mentioned before, but only Scrip- 
tum Obligatorium; yet per Curiam it was reſolved, that the Writing ſhould 
be intended an Indenture though improperly called Scr/ptum Obligatorium; 
for every Deed obligeth ; or if it ſhould not be intended an Indenture, then 
i begins preſently; as if it had been from an impoſſible Limitation, as the 
ud of e ator SFU. int CALC. 

Copyhold Land was granted to A, B. and C. for their Lives ſucceſſive I ev. 20. 
and then the Lord grants and demiſes the ſaid Land to D. for forty Years, Cantrell 
after the Death, Surrender, Forfeiture, or other Determination of the ver. Rand ns 
Liize to 4. B. and. C. then 4. and l. die, C. marries, and dies; and his 3 Ga bs nl 
Wife holds herſelf in for Life by the Cufiom, as her Free Bench; and dies; Name = 13 
and if the Leaſe for forty Years ſhould commence from the Death of the Clerk verſus 
Huſband or of the Wife; was the Queſtjon; for if it fhould begin from Candle, 
the Death of the Huſband, it would be now ended, and ſo the Ejectment 
net maintainable; if from the Death oſ the Wife, there would be yet 
wenty Tears of the Leaſe td come: And tlie Court agreed, though the +: + || 
uv will not ſupply theſe Words, which /hould fin happen, ſo that the 

ale ſhould begin upon the-Death, Forfeiture, Surrender, or other Deter- 
anation, which ſhould firſt happen, yetthey thought in this Caſe it ſhould 
wa till after the Death of the Wife, for that is the firſt effectual 

mination thereof; for it does not determine to any Purpoſe by any 

o the other Ways; fince the Wife is in, in continuance of her Huſband s 
te, for Life; and it cannot reaſonably be intended that this Leaſe ſhould 
Ny u duringthe Continuance of the ent Eſtate, which by Poſſibility 
fir 2 longer than the forty Years; for the Wife may outlive the 
y Tears, and then the Leaſe for ſorty Years from the Death of the 
nd would be void, c | . a 
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Mich6Geo. 85 in a late Caſe where B. had a Leaſe of twenty-one Years, of Con 
bs is Cort, hold Lands, to commence after the Determination of the, Eſtate — 00 
un, A. at that Time had therein, and the Widow of 4. being intitled ito - her 
. Free Bench, and happening to outlive her Huſband twenty-one Years, it 
aas held by my Lord Chancellor, that the Eſtate of the Wife was only un 
Excreſcence of her Huſband s Eftate, which did not determine till the 


Wite's Death, at which Time the Leaſe made 


* 1 ” 


aaländ continue tor twenty-one Years: of 
: 4 AK if 8 4 145 N * 1 1 5 ; its. Data 1&5 E 4 10 4 
| / + | $i The Certainty of Leaſes for Years às to their Continuance. 


mY A. 1ME8 7 1 | 1 F JJC 39% . 
Pio 25 t. As tothe Certainty of Leaſes for Years, as to their Continuance, this 
Say verius ought to be aſcertained either by the expreſs Limitation of the Parties at 
1 the Time of the Leaſe made or by a Reference to ſome collateral Act, 
ent which may with ge e meaſure the Continuance thereof, other- 

| l“. 119 20 oak 03.306 Liee 

- Therefore where a Man made a Leaſe for ten ears, and granted that 


B. ſhould commence, 


* . 
. 


ow . the Leſſee) his Heirs or Afligns, ſhauld pay to.the\Leffor,jor his Aſſigus, 
ſuch a Parcelof Tiles at the Endofevery ten Nears then next enſuing, that 
7 then he, his Heirs or Aſſigns, ſhould have a perpetual Demiſe of the Pre. | 
page 431 * miſſes from ten Years to ten Years continually following, and out of the | 
5 Memory of Man; this was Held to be alguod Leaſe but for ten Vears cer- 
tain, becauſe for all the Tears to come it was uncertain, (beſides the Re. 7 
» 8 and Nonſenſe of the Words extra Hoi num Aembriam, ) for the þ 
ay ment of the Tiles was to precede all:the ten Vears that ever ſhould be, a 
and ſo muſt laſt to the End of the World, before any ſerond ten Years, by C 
virtue of the Leaſe, was to begin; and then to be fiffe there eould be no * 
ten Vears at all; and ſo all the other ten Lears, being to begin upon an 52 
impoſſible Condition precedent, can never take place at all, but are abſo- | 
„ d LAISY 20 gd ob . 
0 Lit. 48 b. If . lets Land to ; for fo many Tears aß Hi hath in the Manor of D. Ge 
6 Oo. 3s. and B. hath then a Term for ten Vears in that Manor, this makes 4's I 
Plow. 253. Leaſe to him / good, and fixes the Meaſure and Continuance thereof, ſo 11 
Rol. Abr. that B. ſhall have the Lands demiſed for ten Years: So a Leaſe: to one hs 
_ 10. during the Minority of J. 5. who is then ten A of Age, is a good * 
Plow. 522. Leaſe ſor eleven Years, if J. S. ſo long live; for if he die ſooner, that Wor 
determines tht Leaſe, fince nothing appears to extend it beyond his Life 3 
ala and his Minority ceaſes by his Death. ))CC apr bam Hodg) 4 If 
$Co: 35. d If J have 2 Rent of 205. per Anuver in Fee iſſuing out of Blackacrs is but 
Plow. 243. payable annually at the Feaſt of Eaffer, and J grant that Rent to another an: 
90. Lit. I.. till he ſhall have received of dhe ſane Rent 211. the Granteeſhall have the Conti 
Rent for twenty-one Vears certain, becauſe the Land is a oertain Securit AT 
.-- anſwer 22). and cherefbre ſo long the Grant of the Rent ſfall have Con- Years 
ene . bali H ods Jo dieH End of 
6 To. 35. But if a Man lets Lands of the Value of 20; per Annu till 21. be I 7, , 
8 Leon, 155. levietl of the Iſſues and Profits; this is but a Leaſe at Will without Liver 
Bro, Tit. pecauſe it is uncertain whether the Land will be every Vear of an equal | 


7% £80 Value; and though Livery ſhould be made, (wherebyrhe: will have 2 Leaſe 


3 Bulf. 760. for Life, or a Freehold Eſtate, yet this wili-beideterininable upon the 21k 
Plow. 273- levied; for by the original Contract he wasito have it no longer than till 
, t Ren, 
00.35 If a Woman be en/fent with a Son; and a Leaſe is made till Such If 
isa ventre fa mere ſhall come to ſull Age, this is a Leaſe only at Will, 2 
raanet be any Leafe for Years/-becauſe/it is uncertain when, or whether 
ever the Son will be born, amd conſequently abe Beginning, Continuincs 
and Ending of this Leaſe is uncertain; and therefore it cannot 1 


1 


. Teaſe for Years, ſince it is to begin, preſently as a Leaſe, and yet nothin 
appears in the Deed itſelf, nor is there ſuch a Reference to any = Deas, ; 
Circumſtances as may. then meaſure the Continuance thereof. ; 144 

If 4. ſeiſed of Lands grants to F. that when +, pays to 4. 20s. that Co- Lit. 45 Wan 
from thenceforth he ſhall he and occupy the Lands for twenty-one 805 1 
Years, and after B. pays the 205. this is become a good Leaſe for twenty- Rol. 1 
one Years ſrom the Time of ſuch Payment made, for though the Com- 489, 15 
mencement of it was contingent and uncertain, and depended upon B. s 


* 
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Election to pay the 205. yet after he paid them, this takes off all Uncer- 1 
tainty, and fixes the Commencement and Continuance of the Leaſe. 4:48. 
If one makes a Leaſe to . S. for twenty Years, if the Coverture be- Plow. 273. 
tween 4. and B. ſhall ſo Tong continue, this is a good Leaſe for that Time 1 
prima facie, though the Diſſolution of the Coverture may determine it THF? 
ſooner; and there alſo it ſeems, that a Leaſe to one generally during the [3-4 
Coverture between 4, and B. 1s a good Leaſe; but this ſurely can be no | Kg. 
other than a Leaſe at Will, for the Uncertainty how long the Coverture 1 
8 will continue takes off from any Certainty in the Number of Years that 1 
' can be affixed to ſuch Leaſe, and conſequently. it cannot be efteemed any " We 
„ Leaſe for Years, more than where it is ſor ſo many Years as the Leſſor 1 
- ſhall live, or continue Parſon, Sc. 5 | rote = 
e *If one lets Lands for one hundred thouſand Days, this by Bro. is a good Page „' 
[a Leaſe for that Time, becauſe the Meaſure and Continuance thereof by 14 H. 8, 13. 
e- Days is as certain as jt would be if it were for ſo many Years as compre- 5 Tu. 
he hend thoſe Days, fince Days are Part of and go to make up the Years ; Jr 13s 
de, though it ſhould ſeem that this cannot be N called a Leaſe for Vears | 
by becauſe the Years ore only an accidental Circumſtance in the Enumer- 
” 5 of the Days, not any Part of the original Contract between the 
ſ0- If a Man makes a Leaſe for Years, without ſaying how many, this ſhall 6 Co. 35-6. 
be a good Leafe for two. Years. certain, becauſe for more there is no mo Lit. 
D. Certainty, and for leſs there can be no Senſe in the Words. , 0" ho 
A's If one makes a Leaſe for ten Years at the Will of the Leffor, this is a Bro. Tit. 
„ ſo food Leaſe for ten Years certain, and the laſt Words are void for the Re- Leser 13, 
one pugnancy by Bro. but if one lets Lands at Will for a Year, & /ic de unnd 22. 
good in Annum, this is a Leaſe only at Will by the firſt Words, and the laſt 14 H. 8. 13. 
that Words being repugnant ſhall not controul them, or add any more Cer- © | 
Life uinty to its Continuance, | 
If a Man leaſes Lands for ſuch a Term as both Parties ſhall pleaſe, this 2 Rol. Abr. 
kacrt, is but a Leaſe at Will, becauſe what that Term will be is utterly uncer- 881. "YN 
other tain; and the Pleaſure of the Parties ſeems to be limited to attend the © Co. 35. b 
ve the Continuance as well as the Commencement and firſt Fixation thereof. . 
curiſ A Parſon made a Leaſe of his Rectory to one for three Years, and 5 Bul f. 158, 
un 10 ſo from three Years to three Years, and ſo from three Years to three Rol. Rep - 
Con- Years during his Liſe; or, as it is in Ralle, for three Years, and at the _ abs 
1 lad of thoſe three Years for other three Years, & /ic de tribus annis in gs, = 
211. Ire: anne, during the Life of the Leffor. The whole Court held it clearly Dyer 24+ 
wy a Leaſe for twelve Years; but by Dodderidge, if the Leaſe had been for 
1 4. 8 lee Years, and ſo from three Years to three Years, and ſo from the ſaid 
1 


1 three Years to three Years; this had been but a Leaſe for nine Years, 
he per becauſe the Words from the ſaid three Tears tie up the Relation retroſpec · 
han wely to the three Years laſt mentioned, which made in all but fix Years, 
| ud then there are but three Years: more added, which make the Whole 
bit nine Years; and for the Words ( during the Life of” the Leſſor ) they 
annot enlarge it to any further certain Number of three Years, by reaſon 
of the Uncertainty. of the Leffor's Life, and therefore beyond the twelve 
ars, or nine Years, it amounts only to a Leaſe at Will, unleſs Livery 
s made, which muſt neceſſarily paſs a Freehold determinable upon 


3 
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s Keb. 960. And yet in one Book where a Leaſe was made for three Years, and after 
768. Fer- the End of thofe three Years for other three Years & jc de tribus annis in 
Fim tres annos, during the Life of the Leſſor; this was held to he only a Leaſe 


Ver. Graver for nine Years becauſe the Words & fic de tribus annis ſhall be referred to 
the three Years laſt mentioned; for otherbriſe theſe Words would exclude 
the three Years next after the ſix Years, and make the three laſt Years to 

begin after nine Years and ſo make a Chaſm in the Leaſe, by ſhutting out | 
the three Years next after the fix Years, ſo as for the three laſt Years 

it ſhould be only a future Intereſt ; which Caſe ſeems to be of a new 
Stamp, and to thwart the preceding Caſe, as to the Reſolution of its be. 

ing a Leaſe for twelve Years; and there Jones and Wild held, that a 00 

"Leaſe à tribus annis in tres annos was but a Leaſe for three Years to com- 

mene in uro. „ e | 

2 Lev. 241. Error of a Judgment in 1 xj at Lancafter, where the Caſe on a 

Cellege of Special Verdict vas this: The College in the Time of Queen Elis. re. Nei 
Manchefler. Citing a Leaſe made by them 1 E. 6. demiſed to one Trafford for twenty- 
ver. Traf- one Years rendering 20/. per ann. Rent, Habendum from the End of 
fer. the ſaid Term, made in the Time of E. 6. and then follows a Condition 2B: 
of Re-entry for Non-payment of the Rent, and after that a Covenant 


and Grant, that after the ſaid Twenty-one Years ended he ſhall have the 
Land for other Twenty-one Years, and ſo from Twenty-one Years to thr 
page 433 *Twenty-one Years, till Ninety- nine Years are paſt thence next enſuing 
| ſhall be compleat and ended: and it was found that there was no Leaſe (on! 


made in the Time of E. 6. and that fince the Date of the Leaſe made in Year 
the Time of Queen Eliz. more than Ninety-nine Years are paſſed, but int 


from the End of the Term of Twenty-one Years Ninety- nine Years are of 01 

not yet come; ſo that the Queſtion was only, if the Leſſee ſhall have 2nd ; 

Ninety- nine Years in all from the Time of the Date of the Leaſe Tempore hot 4 
Alix. or Ninety-nine Years over and above the firſt Twenty-one Years; for 


2 * it was agreed, that though no Number of Twenty- one Years will centre in 
Ninety-nine, yet the Term ſhall laſt for Ninety-nine Years, which is 
certain Term, ahd the odd Years ſhall be rejected. And it was adjudged 

at Lancaſter, that the Leſſee ſhall have Ninety-rine Years beſides the firſt 


Twenty-one Years, which ſhall not be accounted Parcel of them, and that ſinpez 

by reaſon of the Word hence; for if it ſhould be from the making of the | 

Leaſe Tempore Elix. it would be kence; but thence is a Word which denotes Force. 

| another Time, not the preſent Time, and ſo thence muſt refer to the making Lee. 

3 of the firſt twenty-one Years becauſe there is no other Time to which it ſpringi 
c can refer, there being no Leaſe at all 1 E. 6. to which it can refer, and eme, 


To the Term is not yet expired; and fo was the Opinion of the whole | 
| Court, and affirmed the Judgment. | Ll | 
Plow. 253. If a Man makes a Leaſe for a Year, and ſo. from Year to Year, Leaſes 
Co. Lit. 45. Qyamdiu ambabus partibus placuerit, this is a Leaſe for two Years certain | 

F at leaft; and at moſt, after three Years, this is but an Eftate at Will; ſo if the Play 
6 Co. 35. a Parſon makes a Leaſe for a Year, and ſo from Year to Year as long as he me Yee 
ro. Jae. hall continue Parſon, or as long as he ſhall live, this is a Leaſe for two Pertibus 


"a, 215. Years at leaſt, if he lives and continues Parſon ſo long; and after the two unſe! 
Rol. Abr. Vears, or at moſt after three Years, but an Eſtate at Will for the Uncer- tay thou 
851. tainty, unleſs Livery be made. | | je her V. 
| no One made a Leaſe for three Years, and after for three Years, and !0 t1 
Latw. 214. from three Years to three Years until ten Years be expired; this was . Ard 5 


ſolved to be à Leaſe but for nine Years; and that the odd Year ſhould 
500 5 be rejected; becauſe that cannot come to fall within any three intire 
850. Years according to the Limitation, which in this Caſe are to be taken ny Y 
Bro. Tit. all together as one Year, or elſe ſo much of the Limitation, as cannot 
Leoſer 49. come within that Deſcription, muſt be rejected; and this ſeems to 
es 27% agree with Brook and Plowden, which in general hold a Limitation n 
: « cy 23. that Manger from Year to Year for forty, fifty, or one Hundred 1. 


A Lev. 242. 


— , 
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» be a good Leaſe for the whole Term, becauſe this is no ſuch Break 


* of an odd Year, at the latter End of the Leaſe, as there is in the ether 

aſe FF ͤĩ 86 CCC Con Fi 
made a Leaſe de Anno in Annum, quamqiu ambabus partibus Ma- Cro. Fit. 

1 oy this was agreed by all to be a Leaſe certain for two Years, but 4 65 g 

10 here the Leſſee entered and occupied for two Years, and al ſoj for Part of Mod. 3. 

ns dhe third Year. and then died; and for Rent Arrear for Part of the third Vent. 41. 

05 year Debt was brought againſt his Executors; and upon Nihil dabet plead- See 2 Dany, 

we ed. and Verdict for the Plaintiff, it was moved in Arreſt, Sc. that aſter the 2 

uo Years, this being a Leaſe at Will determined by his Death, and then 69, 1632. 

t : 10 Actien lies for the Rent of the third Year; and of this Opinion was 12 Mod. 5. 

fo P;pkam ; but it was held by Garody and Fenner, that though at firſt this Ld: Rm. 

ond 14: a Leaſe certain but for two Years, yet when he occupied Part of the 746. as 

na hid Year, this was then becomea Leaſe certain for that Year alſo, ſo that Sid. 423. 

. neither of them could avoid it; for otherwiſe, after that the Leſſee hath 2 Keb. 548. 

ty- been at great Charges in Manurance, the Leſſor, by a Determination of Se 

of his Will, might ſtrip him of all his Profit ff. 9 


2 Barr. 1034. 3 Term Rep. 13, 462. Þ And here each Party had aſſented to the Continuance of 


the Leale- 


ant | | | 13 | TY 
the A Parol Leaſe was made de Anino in Annum, nramdiu ambabus partibus Hill. 7 Ann. 
; t0 alrurit; it was adjudged that this was but a Leaſe for a Year certain, in B. & 


ind that every Year after was a ſpringing Intereſt, ariſing upon the firſt Legg ver. 


aſe Contract and Parcel of it; fo that if the Leſſee had occupied eight or ten 2 3 
> in ears, or more, theſe Years, by Computation from the Time paſt, made an pi. 6.8.c. 
but inüre Leaſe for ſo many Years; ſo that if Rent was in Arrear for Part *Page 434 


of one of thoſe Years, and Part of another, the Leſſor might diſtrain 
znd avow as for ſo much Rent Arrear upon one intire Leaſe, and need 
wt avow as ſor ſeveral Rents due upon ſeveral Leaſes, accounting each 


pore ; | 
for Yeara new Leaſe; and it was alſo adjudged, that after the Commence- 
e in dent of each new Year, this was become an intire Leaſe certain for the 


is 2 Years paſt, and alſo for the Year ſo entered upon; ſo that neither Party 
ged could determine their Wills till that Year was run out, according to the 
arft Opinion of the tuo Judges in the Jaſt Caſe; and this ſeems no way 
hat 1apezched by the Statute of Frauds and Perjuries, which engRts#that no 
the Parol Leaſe for above three Years ſhall be accounted to have any other 
otes Force or Fffect than of a Leaſe only at Will; for at firſt; this being a 
ing leaſe certain only ſor one Year, and each accruing Year after being a 
h it Muging Intereſt for that Year, is not a Leaſe for any three Years to 


we, though by a Computation backwards, when five or fix or more Years 
we peſt, this may be 1aid a Parol Leaſe for ſo many Years, but with 
ths the Statute has nothing to do, but only looks forward: to Parol x: 


ear, Laſs for above three Years to come; and this Opinion, in the principal 2 Keb. 16. 
tain le, ſeems to be confirmed by the like Reſolution of the Court, where 

of the Plantiff declared, that he retained the Deſendant une 1657, for 

; he ne Year then next enſuing, and ſo from Year to Year, Quamdin ambatus 

two Fabse Placnerit; and lays it, that un 1661, the Defendant withdrew- 

two nell from his Service for a Month, per quod, Sc. And the Court held, 

ceTe Wat though the Retainer at firſt was for a Year certain, yet after every 


aber Year begun, the Retainer held for that Vear alſo, and gave 


re- yet there are other Caſes in which it ſeems to have been held, 2 Salk. 413 - 
uid "a Leaſe made de Inno in - num, quamdiu ambalus partibus placuerit, 5 
tire 4 Leaſe for two Years certain at firſt, and after a Leaſe ſor every _ 

ken eral Year that the Leſſee holds on; and that if upon ſuch Leaſe three Where + 
not Vs Kent be in Arrear, the Declaration muſt be of ſeveral Leaſes 3. forſo Tow th 
* ff WTR nne et 


M7 be Tecovered ! ; . | ER; | the Rent 
en . = in an Adien on the Caſe, for the Uſe and Occupation. St. 11 Geo. 2. e. 19. fl 14. 
Nu 1» by Deed, the Plaintiff in«his Declaration ſtates bis Deed according to the FaQ, and then 
10 A by virtue of the Demiſe, and an holding for ſo long a Time, under and by virtue of 
nile, and that at-ſuck a Time ſo much Rent became and was and {till is in Arrear. 
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proper, 


— 


5 Co-g. |  Leafe, becauſe their Lives are the collateral Meaſure and Limitation 
Cro. Jac. 78. the Continuance of the Term, or rather the Condition whereon 


3 Bulſ. 
Rol. Re 


© oaks. os. tion, both made by one Perſon; and they cannot now both ſo long li 


pl. 130. 


Zam. 
A Leaſe for but a Leaſe for three Weeks certain, and for the Reſidue at Will; ſot 
$ "4 oa the Leſſee, at the End of the three Weeks, was not puniſhable for neo 


e 5 W . . 
the Leſſor gent keeping of his Fire, that being only an involuntary Waſte, wherem 
thall think ſſee at Will is not chargeable. dr 

on which the Leſſee anters and continues in Poſſeſſion ;) is undoubtedly a good Leaſe for ſeven Yeu! 
whatever may be its Validity as to the other two Terms of 14 and 21 Years. 2 Bur. Rep. 1034. 


LEASES ax» TERMS xox YEARS: 


- mafiy Years as were paſt; and in theſe Caſes it is he that there 
Halt a Year's Warning of wh to ouſt the Leſſee, — that e 
ill be Evidence of an Agreement to hold 90 


Warning be given, it will 
another. Year; from which Caſes it appears that there is yet no uniforr 


5 1 wy . unanimous Opinion ſettled as to this Matter. 700 a 
5 95 ay One let a Stable for a Week for 8s. and ſo from Week to Week i + 
1 / Bs.a Week, Qyamaiu ambabus partibus placuerit ; this was held, at mof 


2 The Certainty of Leaſes for | Years as to their Duration and Endi 


As to this, though the preceding Point may ſeem to have taken in 4 
that can come in properly here, ſince the Continuance of Leaſes for Ye; 
muſt ſhew their Determination likewiſe; yet there are ſome Caſes remai 


E” ing which ſeem more proper to be inſerted under this Head. | 
2 Bendl. 3. Therefore where a Leaſe was, made for forty Years to two Pperſoſ ! 
pl. 2. if they lived ſo long, or to 4, for forty. Years, if he and B. ſhould n; 
Thy dg long live, or the Leſſor and Leſſee, or the Leffor and F. S. ſhould ba 
292. long live; in all theſe Caſes the Death of either of them determines 54 


% Eftate depends; and by the Death of one of them, the Condition is 
„ much broken as if both were dead; ſince, with regard to the Cond 


one being dead already; and the Condition being intire, cannot be ſeve 


Page 435 or divided, ſo as when Part of it is broken and gone, the Eſtate ſho 
ſtill ſubſiſt and hang upon the other Part thereof; and thereſore this d 
ters from a Leaſe to two Perſons for their Lives, for this gives an E 

to both for their Lives, and both have an Eſtate of Freehold therein N 
their own Right, and conſequently this cannot determine by the Neath ent 
one of them, for then the other could not be ſaid to have an Eſtate for ith 

Life, as the Leſſor at firſt gave it; but Rollo ſeems to think, that whe 
it is to two for forty Years, if they ſo long live, that this does not dete 181 
mine by the Death of one of them, becauſe it is an Intereſt in both, wh Ye 
Hall ſurvive; but the other Books are againſt it, becauſe their Life is b ck 
collatzral Condition and Limitation of the Eſtate, and therefore is brok wh +] 
when one dies. CEE. 1 off 
Vent. . Upon Articles of Intermarriage between A. and B. it was agreed ˖ r wa. 
Baile: ver. the Defendant, Father of A. ſhould ſettle the Lands in queſtion 1 b i 
OS for his Life, and after his Death upon FH. for her Jointure, with a Prot t 


Ned. 187. Years, if he, and D. his Wife, ſhould ſo long live, which Leaſe was 


Moor, p 
375. 


Buff 131, determined, by the Death of one of them, but ſhould continue til 


133» 


TSR 


! that C. ſhould make a Leaſe thereof to the Defendant for Ninety-a 


accordingly; then D. dies, and if by her Neath the Leaſe was determit 
vas the Queſtion between the Defendant andthe Plaintiff, Leſſee of (. 
the Court upon the firſt opening of the Caſe, without Argument, were 
of Opinion that it was, and'gave Judgment accordingly on the Real 
of the foregoing Caſe. .. | 5 wb | 

1. One made a Leaſe for forty Years, if A. his Wife, or any of t 
Iffue, ſhould ſo long live; and it was adjudged that the Leaſe un 


Were dead, by reaſon of the DjsjunRtive or, which goeth to and gore 


2 


rs va 0 
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f imitation; but if the Words had been, if A. and his Wife 2 Brown. | 
ft b 2 FT, fo long live, there he's the Death of any of 5 Ns ppg 
luc] bin the forty Years, the Term had been at an end, by reaſon of the Leon. 5 fs 15 
11 wolatire and, 5 conjoins all together, and makes all their Lives 244. 

2 2 the Eſtate. C0. Lu. 228. 


' \ Leaſe was made for Twenty-one Years, if the Leſſee ſo long 


As 
Cro. Eliz. 


2 796%; 
7 1 * VE * ps. N 
b 


r AE, 
... Jm. IT TT A, 
3 bes I CE = bees Eg 

dy 


and continued in the Leſſor's Service; the Leſſor dies: Per Curiam, 6 43 Noy 70 4 
th le Leaſe is not determined, becauſe it was the Act of God that he could . 3 
| erre no longer. PAS 43k a0; no 365 ver. Gyter. + 
neg! | Tieass is made to two for Years, with a Proviſo, that if the ſaid Dyer 67. pl. 5 | 
"m lakes die within the Term, that the Term ſhal] ceaſe; they make Par- 0 5 5 
on, or one Aliens his Part, and dies, yet the Leſſor cannot enter into * 1 
val ban, but the Aſſignee or Executors of the Leſſee (if no Aſſignment) f ' 
he | bl] have that Part during the Life of the Survivor, and there ſhall be Ich : 
Occupancy ; and it is not like a Leaſe made to two for Term of their hs 
| le; there if they make Partition, and one dies, his Part ſhall revert 50 [ 7 
. ithe Leſſor preſently 3. and if it had been to them for their Lives G3 Aff. pl. 8. 1108 
n « 179 


m_ciutius vient, yet his would not have prevented the Reverter 8 Bois 18. 


Ye: quo uch Partition, gui exprefio corum gue tacite inſunt nihil operatur ;, Rol. R 
mY | the Partition. breaks the Joint-tenancy, and defeats the Right of 310. | 8 | 
unixorſhip, and ſo lets in the Reverſion immediate: to each one's ſingle Ds . 
e ber in the principal Caſe, the Leaſe at firſt is general and abſolute W 
ule photh ſor ſo many Years, which gives them a 1 in the : 2 
uld Tem, and will carry it to the Survivor and his Executors; and then | 1 
* "WS: 2:oiſo, which comes after, though it ſtraiten it from going to the | Fe 
9 ecutors of the Survivor, yet it does not give it to the Leſſor till both e 
* Kad within the Term; and the Partition or Alienation breaks the 0 
* em enancy, and prevents the Survivorſtüp, and conſequently none but | TY 7 
＋ | Alicnee, or Executors of the Leſſee, can have has Pars during the 1 
_ e of the other Leſte. | | ER cat fer f 1 40 
ſho JJ pins oper on go rr In 45 
his d Ib * TT Is 6. h | —_— | 1 wh 
E 5 


rein M) In what Eateg and to what reſpects an page 336 


ion of his Leaſe. 5 
e this it is to be obſerved, that at Common Law no Leaſe for Co.Lit.g6.. | 
N Years, whether it were with or without any Reſervation of Rent, 51·b. 250. as 


& locked, upon to be compleat till an actual Entry by the Leſſee; for Plow. 142 b. 
eh the Lelſor had done all on his Part to perfect the Contract, ſo that pop Ha p. 
ud not aſterwards any way derogate ſrom or avoid it, yet till 8 
ws a Tranſmutation of the Poſſeſſion by the actual Entry of the # Mod. 249. 
ie, it wanted the chief Mark and Indication of his Conſent thereto, 2 Vent. 205+ 
at vhich it might be unreaſonable to adjudge him in actual Poſ- 22%, _ 
at al Intents and Purpoſes; ſince it might ſo happen that ſuch pep. 119. 
de 12 made in his Abſence, and when he knew nothing of it, and pl. 84. 
Mps might be greater than he would be willing to take; or the Eſtate lo Mod. S833 · 
bit be ſo incumbered as to bring a Load upon him rather than any 1 Mod. 181. 
nage; for which Reaſons (amongſt others) the Law would not PM hy ot 
Rite immediate and actual Poſſeſſion upon him vclens volens; and for pl. 1. 
aon it was, that till actual Entry b 


of tl e could not maintain an Action i Mod. 160, 
alam Uelpaſs or Ejectment, becauſe thoſe. Actions, complaining of an im- aye 

till Wit Violation of the Poſſeſſion, could not be proper for him who 3 1 
gore w adus Poſſe Son; but yet the Leſſor having done all that was wy 10. 
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might before Entry grant over to another, or if he died before Ent 
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requiſite on his Part to deveſt himſelf of the Poſſeſſion, and paſs it 9 


to * Leſſee, had thereby transferred ſuch an Intereſt to the Leflu 
might at any Time reduce into Poſſeſſion by an actual Entry þ 
well after the Death of the Leſſor as before, and ſuch an Intereſ 4k 


it would go to his Executors, or to the Survivor and his Executon; 


the Grant were made to two jointly, any of which might enter at the 7% 
Pleaſure, and ſo reduce the Contract into an actual Execution; for it wii. Bic 
Perfect and compleat on the Leſſor s Part, and the perfecting of it nu = 
Leſſee s Part was intirely in his own Power, and jek to his own Diſen 7 
tion to uſe when and as he thought fit; and therefore this differed fy flee 
Leaſe for Life, or a Feoffment in Fee; for theſe being Eſtates of Bn ys 
old muſt neceſſarily be executed by Livery of Seifin, which cam mr 
the immediate and actual Poſſeſſion to the Leſſee or Feoffee, in as mu P 
as the Operation of the Livery could not be in Suſpence for the Pre 
that might thereby accrue to Strangers, who, after ſuch ſolemn Im e 5: 
mutation of the Poſſeſſion by Livery, could take Notice of noch 
Tenant of the Freehold, and therefore muſt neceſſarily bring their M nde. 
cipes againſt them for Recovery* of their Rights; which if they mi f-* 
© © after be defeated and eluded on pretence of any Diſagreement, or t "Pp 
there was no actual Conſent or Agreement thereto, and ſo the af | co 
Poſſethon not veſted in them, would be greatly injurious to the Right 3 non 
Strangers; heſides that, the Livery can be made to none hut the li rance 
or Fecffee himſelf in Perſon, or ſome other Perſon lawtully author atite 
by Letter of Attorney to receive the ſame; and therefore they can oli . 
ways be ſuppoſed ignorant of the Terms upon which they took it, "8 
ſo no ſuch Reaſon for ſuſpending the actual Execution of it; and th rant 
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1 H the 


next Clauſe, 


+ 


9 


coming to the Leſſor, in reſpect of the Land he-had depaxted vith, 


2 Mod. 251 


10Mod. 265. 
2 Vern, 519. 


Ld. Raym, 
1 66, 1994 


Andr. 125. 


2 Kel 98.99 · 


2 Barnard. 
K. B. 217. 
2 Stra. 11 28. 


the common Form now uſed; for it being found troubleſome aud. 


where the Deeds were executed; therefore to prevent this Trouble s 


fore if a Leaſe were made to A. tor Life, the Remainder to B. ſor I 
and then 4. died, a Releaſe to B. and his Heirs, before actual Ent 
would be good to enlarge his Eſtate, becauſe he had the Freehold 
Law in him, immediately upon A. s Death, to anſwer to the Pray 
all Strangers, as fully as he could ever have it byaany Entry. But no 
the Cate of a Leaſe for Years it is quite different, as has been f 
and therefore tillactual Entry, which is an agreement on his Part, ind 
of ſuch Leaſe for Vears, eq nvalent to the Acceptance of Livery in ci 
the paſſing of a Freehold, the Leſſee for Vears hath not the Pe ſſeſion 
as he hath not the Poſſeſſion, ſo neither hath the Leſſor a Reveiſe 


grant either to the ſame Leſſee or a Stranger; but yet if a Rent vet Ferlo! 
ſerved on ſuch Leaſe for Years, and before actual Entry of the elle | La 
Commencement of his Leaſe, the Leſſor ſhould releaſe tohimall iis alen 
in the Land; though this would not be ſufficient to carry the Rewerht 3 
by way of Enlargement of his Eflate, yet would it extinguiſh the M can 
becauſe every Need muſt be taken, moſt ſtrongly againſt the Grants, op 5 
to be made to ſome Purpoſe or other; and ſince this cannot operate cl , ef 
Eftate to enlarge that, or carry any further Intereſt to the Leſſee, ! Fender 


may well operate upon the Rent which was iſſuing out of the Land, 


therefore ſhall he conſtrued to extinguiſh and determine that rather | 
„„ d eb on en 8 

And this Way of executing Leaſes for Years, by an actual Eat 
always held neceſſary at the Common Law, and for a conſiderable 
after the Statute of Uſes likewiſe, till the Way was found out of con 
a Freehold by a Leaſe for a Year, and a Releaſe thereupon, accors 


venient to put the Leſſee under Neceſſity of making an actual Eat!) | 
Caſes before a Releaſe could be effectual thereupon to inlarge J | 
eſpecially where the Lands lay at any conſiderable Diſtance fromi"* 


confen 


LE AS ES and TERMS rox YEA RS. 
durenience for the future, they began to conſtrue, that where the Words 


t ow " te C | 
Led Confideration were ſufficient to raiſe a Ute, though it were but for a 


fear, that the Statute would carry the actual Poſſeſſion after it, and conſe- 


4 Went] make the Leſſee equally capable of enlarging his Eſtate, by a Re- 
En aſe thereupon, as if he had actually entered by Force and Virtue of the 
ors; aſe; and the Conſideration, if it were valuable, though never ſo ſmall 


looked upon to be ſufficient for the Raiſing of a Uſe, and therefore 5s. 
r ſuch other Conſideration, came to be the Standard in a Leaſe for one 
on ear, v hich-in Time grew to be a Thing merely of Courſe and Form, as 
ge inſerting of the 58. was, which was felgen or never paid, though the 
flee, by his Acceptance of the Leaſe upon ſuch Confideraticn, was 
lopped to deny or aver againſt it; but becauſe there were ſome Opinions 
at where a Conveyance might enure two Ways, either at the Common 
aw, or upon the Statute, that there the Common Law ſhall be preferred | 
take place. 1. Therefore to bring the Leaſe more effectually within 
je Statute, they Lkewiſe inſerted the Words therein Bargain and Sell, 
10 oh hich, together with the Conſideration, were held even at Common Law 
ficient to raiſe a uſe; and then the Statute, which came after, carried the 
f-fion accordingly, withcut any actual Entry made by the Leſſee; and 
the Conveyance, by way of Leafe and Releaſe, grew in Time to be the - 


J Wi 
0 


e 100 common and eaſy Method of transferring a Freehold or Fee, and ſo 
Upht non continued ſor ſeveral Years, almoſt to the D.ſparagement of Con- 
f L mace by Livery; and to h ring the Leaſe ſtill more e fectuallywithin the 
tho! 


tute, it was atterwards uted at the End of the Leate to ſay, That ſuch 
pe was made to the Intent, that by airtue of the Statute ꝙ Uſes, the 
e mig, be in aftu21 Poſſeſſion, and be thereby enabled to accept and take 


Cal 
it, 1 
d th 
for li 
a] Ent 
hold 
cis 
It n0 
I li 
rt, 1nd 
in cal 
fon, 
erhd 


rat and Releaſe of the Freehold and Inheritance thereof, &c. 


V Leaſes for Bears, when to take Elfect as a Kie- · Page 438 
berlion, when ag a kuture Jnterelt, and when 
neither the one noz the othez. „„ 


' one, having made a Leaſe for Life or Years to A. of Lands, does 6 co. 36. i 
after make another Leaſe for Years to B. ot the ſame Lands, or of the Cro. jac.52. 
erion of thoſe Lands, Habend the ſaid Lands, or the Reverfion of C19 kli. 


were . 
Leſſet ſe Lands, to the ſaid +, cum poft five per Mortem, Reſignationem, ſurſum 25 1 272 
"ee Sinn, vel aligus alio Modo vacare contigerit; in this Caſe B. hath 17. 4 Leon. 


yerfi Gion to take ſuch Leaſe either as a Reverſion or a Reierſianary Lntereſt 23. Bro. Tit. 
the an prevail for an Attorument of 4. the Tenant in Pofſefſion; or if Aternment 


ator, , Ft as A future In tereiſſe Termini ſuch Leaſe will be gocd to take Effect Tie 2 6 
ate ol FIulefl'on upon the Leterminaticn of the firſt Leaſe, be it by Death, Dyer gun 
re, dender, Forfeiture, Effluxion of Time, or any other Way; the Reaſon 58, 124 pl. 


fieot is, that when the Leſſor has exprel>ly departed with, and made 40, 125. pl. 


vith, ty Inte eſt to the Le ſſæe for ſuch a Time, and this Intereſt cannot take 5 A Br 
ber in Polſefſion, becauſe the Leſſor himſelf had not the Poſſe ſñion to 5 8 1 


Lat lor had, the Leſſee prima facie hath a Reverſion, or Reverſionary Bendl. 286. 
ible reſt for the Time, in the ſame Manner as the Leſſor of Grantor him- Flow. 148, 
con = but then the pertecting ſuch -Leaſe as a Reverſion, or a Rever- — Fir. 
cord od, 13 to draw aſter it the Rents and Services, depending on the Log 71. 

nd wi | ap Pleaſure of the Tenant in Poſſeſſion, whetber he will attorn, and Yelv. 25. 
ntry | 48h Tenant to ſuch Leſſee or Grantee, or not; and if he thinks fit not Benn. 136. 
hip 97, i cannot paſs. as a Reverfion or Reyerſionary Intereſt; yet this kes E's | 
= a | | | | hall Doug. 63- 


75. 
1 Term Rep. 643 


1 


but muſt therefore be carved and derived out of the Reverſion which pl. 18, 336-7. 
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of the firſt Leaſe, when or what Way ſoever that happens; and thereſy 


Plow. 421. As to the firſt, if one makes a Leaſe to A. for ten Years, and the ſa 


24 


Bro. Tit. 
'Eeaſer 48. 


Moor 185. is, becauſe the firſt Leaſe being made for ten Years, the Leſſor during tl 


pl. 329. 


'  *Page439* for it; and the ſecond Leaſe being made the ſame Day, and for no long 


3 Term 
Rep. 600. 
Dyer 112. 


yer 112 
} Sethe 


laſt Clauſe as a future Intereſſe Termini, when at the Time of making thereof it! 
under this abſolutely void, for want of a Power in the Leffor to contract it; and: 


Diviſion, 
fo. 440. 


cond Leaſe is abſolutely void, and can never take Effect either as a (ut 
Cid. Eliz. Intereſſe Termini, or as a Reverſionary Intereſt, though the firſt Lefleeſha 
160. Plow, forfeit or otherviſe determine hi. Eſtate, or though the firſt Leaſe were 
432, 521. Condition, and the Condition broken within the ten Years ; neither ſhallt 
Hutt. 105. Leſſor have the Rent reſerved upon ſuch ſecond Leaſe, but ſuch ſeco 


LEASES b TERM ror YEARS 


ſhall not totally invalidate and avoid fuch Leaſe or Grant, if by any oth 
Means it can be made good and become eff-Etual; and this it may 2 
future Intereſſe Termini, to take Effect in Poſſeſſion en the Determinate 


as ſuch, it ſhall take Effect, rather than be abſolutely void, when tl 
Leſſor or Grantor hath done all in his Power to diveſt himſelf of the Þ, 
ſeſſion for ſo much a longer Time; but then ſuch ſecond Leſſee hath on 
an Election to take it as a Reverſion, or Reverſionary Iatereſt, when t 
Leaſe is made to him by Deed Poll or Indenture; for if it were made} 
Parol, then he can only take it as a future /nterefſe Termini, to take Ef 
in Polleffion upon the Determination of the firſt Leaſe, when or whit 
Way ſoever that happens, and not as a Reverſion, or Re ver ſionary Inten 
to draw after it the Rents and Services, becauſe a Reverſion cannot 
granted to paſs without Deed; for a Deed is of the very Eſſence of 
Grant of a Reverſion, or Reverfionary Intereſt, and without it no Revg 
Hon, or Reverſionary Intereſt can paſs out of the Leſſor. 
And this introduces a threefold Diſtinction in the Manner cf maki 
fuch Leaſes for Years, where there is a prior Leaſe or Eſtate then 
Being: 14, When they are made by Nabel, 24%, When by Deed Pc 
And zal y, When by Indenture or Fine. | 


Day makes a Parol + Leaſe to H. for ten Years of the ſame Lands, this 


Leaſe is abſolutely void, as if none ſuch had been made; the reaſon where 
Time had nothing to do with the Poſſeſſion, or to contract with any ot 


Term than the. firſt ten Years, could not paſs any Intereſt as a future 
terefſe Termini certainly; for the firſt Leſſee had the whole Intereſt duri 
that Time; and his Forfeiture or Determination of it ſooner which'1 
perfectly contingent and accidental, ſhall never make good the ſecond It 


Reverſionary Intereſt it cannot be good, for want of a Deed; for a Rev 
ſien, whether it be granted for Life or Years, not being capable of Exel 
tion either by Livery of Seifln, or Entry and Tranſmutation of the 

ſeſſion, there can be no Evidence of the Creation or Exiſtence of ſucl 
Grant, without a Deed to aſcertain it; and therefore a Deed in ſuch a 


is as effential to the making good the Grant, as Livery of Seifin or Ent r' 
the other Caſes, where they deal for the Poſſeſſion ; and by Conſequ* 8 . [ 
this ſecond Leaſe not being good, either as a future /ntere//e Termini, ( a 

Re verſion, muſt be abſolutely void; but now if ſuch ſecond Leaſe had uy 
made for twenty Years, then it had been good as a future Inter ef e Yer? Fad 
for the laſt ten Years, and void, for the firſt ten Years, for the Rea i 
| before given, but for the laſt ten Years it had been good; becauſe ul Glue 
the firſt ten Years were elapſed, the ſecond Leſſee might then 5 4 K own 
reduce into Poſſeſſion by Entry, as well as if it had been at 5 "I Wat ; 
Poſſeſſion; for it had been good for the whole twenty Years | - .. 
Leaſe had not ſtood in the Way, and that can ſtand in the Way i" E 
than it continues, and therefore by its Determination lets in 1 0. 
Leaſe; but as a Grant of the Reverſion ſuch ſecond Leaſe rt er cd rf 
good, for want of a Deed, for the Reaſons before given ; neit to 


any Attornment help it, or let in the ſecond Leaſe till the firſt ten 1. 
run out by Efflux ion of Time, f | 


LEASES axy TERMS ron YEARS: 


But now, 2ly, If ſuch ſecond Leaſe had been made by Deed Poll, then idethe Au- 
+ night well enure as a Grant of the Reverſion, and draw after it the thorities 


by Conſequence, whenever the firft Leaſe determined by Surrender, For- 
Cure, or otherwiſe, ſuch fecond Lefſze having the immediate Reverſion 


ni ut come in for the Refidue of his Term; but without ſuch Attornment 
e Po make it operate as a Grant of the Reverſion, this ſecond Leaſe, though 

b on by Deed Poll, would be abſolutely void, as if it were made only by Parol, 
my cauſe during the firſt ten Years the Leffor had no Power to contract for 
* de Poſſeſſion; and therefore if this Grant could not take Effect as a Grant 


if the Reverſion, which was all the Leffor had a Power of, it muſt like. 
wiſe be abſolutely void; but if ſuch ſecond Leaſe by Deed Poll had been 43 


mer fr twenty Years, then with Attornment this would be a good Grant of the 
not kerverſion preſently, to take Effect in Poſſeſſion whenever the firſt Leaſe 
wy — or if no Attornment could be had, yet it would enure as aa 


future Intereſſe Termini for the laſt ten Years, and would be abſolutely 
wid for the firſt ten Years, as much as if it had been made by Parol. 


hen 


d Pe me by Indenture or Fine, then this would have been good as a preſent thorities to 


laſe, by reaſon of the Eſtoppel to both Parties by the Indenture or Fine, the firſt Di- 
ud therefore when ſoe ver the firſt Leaſe determined, the ſecond Leaſe ſtingion. 


A Vid commence in Poſſeſſion; and in the mean Time the ſecond Leſſee, 
5 V raſon of the Eſtoppel would be obliged to pay the Rent reſerved in 
eo Aton of Debt; and if ſuch ſecond Lefſee could 3 for an At- 
7 vrament, then this Leaſe would enure as a Grant of the Reverſion, and 


were 


tay after it the Rents and Services of the firſt Leſſee, and would take 


15 I in Poſſeſſion whenever that determined; but without ſuch Attorn- 
abend rn, though the ſecond Leaſe would be good between the Parties, by 
ing | uſon of the Eſtoppel, yet not as a Reverſion; and therefore ſuch ſecond 


y ot 
o long 


i Leſſee could have no Remedy for the Rents and Services of the firſt Page 
de if one had made a Leaſe for Life, or for eighty Years if the Leſſee Co. 155. a. 


10 | bald ſo long live, and after by Indenture let the ſame Lands to another Cro. Elia. 
AY ook begin preſently, and then the firſt Leaſedetermined by Death, 32% _ 
1d Le hender or Forfeiture, the ſecond Leſſee ſhould have the Lands in Poſ- Ass. 


433. & 


OY on preſently, for the Reſidue of the Years, becauſe ſuch ſecond Leaſe 3 Atk. 339. 
. F reaſon of the Eſtoppel, took effect between the Parties 2 and Cowp. 417. 
\ Rev berefore ſhall come in Poſſefion whenever the firſt Leaſe is out of the 792- 


Ng; but if ſuch ſecond Leaſe were only by Deed Poll, then there muſt ! LermRep. 


Fe 5 in Attornment to make it good as a Grant of the Reverſion, as there 78. 
f ſuc ul likewiſe in the other Caſe, where it was made by Indenture ; and 
na e fuch Attornment the ſecond Leaſe could only take effect in Poſ- 
Ent a upon the Determination of the firſt Leaſe by the Death of the 
ſeque according to the expreſs Limitation, and not upon any ſooner or 
mint, © Mer Determination by Surrender, Forſeiture, or otherwiſe; much leſs, if 
had b Xi :cond Leaſe were by Parol, could it take effectupon any other Deter- 
Fer Walon of the firſt Leaſe; for though in theſe Caſes the firſt Leaſe, de- 
Real is vg upon the Life of the Leſſee, was uncertain how long it would 
fe wi ave, yet ſo long as it did continue, the firſt Leſſee had the fole and 
ecute Mute poſſeſſion, and the Leſſor no Power to contract for any Thing but 
| mad om Reverfion during that Time; and therefore if his ſecond Leſſee 
the f lain the Reverſion, the Contract can take no Effect for the Poſ- 
no lon” ell the Death of the firit Leſſee, becauſe that being the Leſſor 's own 
he ſec Aon affixed to ſuch Leaſe, he cannot deal for the Poſſeſſion before 
1d not ume comes; and therefore no accidental Determination of the Leaſe 


"i il let in the ſecond Leflee unleſs he can prevail forthe Reverſion | 
"Anncnt of the firſt Leſſee, in caſe of the Leaſe by Deed 2 or 
3 = unlets 


her cl 
ten 1. 


2 
/ 


Rents and Services of the firſt Leſſee, if he would conſent to attorn, and cited aboves | 


— 


op 
ET 


But now, 34ly and laſtly, If ſuch ſecond Leaſe for ten Years had been y the Awe 
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3 Leon. 17. 
4 Leon. 23. 
5 Co. 113. 
Mallorie s 
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1 TermRep. abſolute Fee and Inheritance in him; but if ſuch Leflee of his own La 
being ejected by the Leſſor, ſhould bring an Ejectment, and the [41 


$6, 701. 


2 TermRep. 
WA: 


Working by way of Eſtoppelupon ſuch Leaſe by Indenture, 


the Lands; but then, upon ſuch Finding, the Court is to adjudge, ac 


preſsly affirms that he did demife them, and conſequently the Leff-er 


2 Rol. Abr. has nothing in the Lands at the Time of the Leaſe made, but that hehi 


by the Indenture, that they are bound; but if the Jury, under 


' "LEASES any» TERMS. xox YEARS. 


unleſs in caſe of the Indenture, which, by reaſon of the Eſtoppel, ful! 
let him in whenever the firſt Leaſeis out of the Way, whether he Obtaued 
an Attornment or not. „ | ce | 

But in all the Caſes before-mentioned, if ſuch Leaſe by Indenture, 
Deed Poll were by way of Bargain and Sale for Years, then, it ſhould ſcen 
it would paſs as a Reverſionary Intereſtpreſently, withoutany Attornm ent 
by Force of the Statute of Uſes, and it Beine only for Years, there weuld 
need no Inrollment of the Indenture or Deed Poll: And zot-; By the 


hs 


three Years is to have any other Effect than only as a Leaſe at Will: « 
that ſuch Parol Leaſes now for ten or twenty Years axe out of Doors. 


3 


* (O) Leaſes for Years by Eſtoppel. how far an 


is nothing to take cff or impeach the Validity of the Indenture, which 


take Advantage thereof, whenever the Leſſor comes to ſuch an Eflate 
thoſe Lands as is capable to ſuſtain and ſupport that Leaſe; and this Ell 
pel by Indenture is ſo mutual and recriprocal, that if a Man takes a Ie 
for. Years by Indenture of his own Lands, whereof he himſelf is in aft 
Seiſin and Poſſeſſion, this eſtops him during the Term to ſay the Lef 


felf, or ſuch other Perſon, wasthen in actual Seifin and Poſſeſſion theret 
for by Acceptance thereof by Indenture, he is, for the Time, as pt! 
a Leſſee for Years, as if the Leſſor had at the Time of making thereo!| 


ſhould plead Not guilty, and give the Leaſe and ſome Matter of oreib 
thereof, in Evidence, to ſupport his Plea without pleading, and relying 
the Eſtoppel, and the Jury thould find the ſpecial Matter, viz. that the! 
tendant had uothing in the Lands at the Time of ſuch Leaſe made, 
that the Plaintiff himſelf was then in actual Seiſin and Po ſſeſſion the 
whether the Court, upon this Verdict, are bound to adjudge accordin 
the Truth of the Caſe, vis. that ſuch Leaſe by one who had then not 
in the Lands was void; or if they are to adjudge e to the 
eemsa Dd 
upon all the Books; but my Lord Cake lays it down for a Rule, that 
Jury do well to find the Truth, -/z. that the Leſſor had then nothin 


ing to the Operation of Law upon the Eſtoppel wrought to both F 


that the Leſſor had 5 in the Lands at the Time of the Leaſe 
and that thereſore his Leaſe could not be good in fact, but only by! 
Eſtoppel, and inferring from thence that they, who are ſworn to l 
Truth, were not bound by ſuch an ee e which was plainy 42% 


Truth, ſhould therefore give a general Verdi agsinſt the Leak, 


LE AS ES axy TERMS ron YEARS, 


the Deſendant was guilty of the Ejectment; in this Ca | 
(ie, ſuch Jury are liable to an Attaint; and this „ . 17 
non for though it be true that the Jury are not bound by the Eſtoppel 0 1 4, Co. $4, 1 
therefore may find that the Leſſor had nothing in the Lands at che Tim T F 
of the Leate made, which is a Truth of Fact the Leſſee is eſtopped ay Co, Lit. 4þ 1 
frm, and is-the only A of che Miloppel, patyig nd 
8 1 


woud 

y the Parties, is Matter of Law, and not of Fact; and- therefore if th THR + 
aboud upon them, firſt, to find that the Leflor had nothing in e, eee | 9 . 
ll; { Time ot the Leaſe made, and then to find that ſuch Leaſe is void; or „ 
8. «hich is all one, to find that ſuch Leaſe was void, becauſe the Teiler $I 


had then nothing in the Lands, as the eſſenti ich i 

to find ſuch Leaſe to be void, or that 88 755 poor Late : Cp 

* they take upon them to judge the Matter of Law, and in fo doing es 

ed their Duty, and, conſequently, if they are miſtaken, lay themſelves *Page 444 
open to an Attaint; for, in Truth of Fact, there was ſuch Leaſe mad 

and, in Truth of Fact, the Leſſor had nothing in the Lands at the Tin Y | 
waking thereof; and all this is their Duty, and belongs to them to . 

bit whether ſuch Leaſe, ſo circumſtanced, be good, or void, is Fern 46 


am 


ein h 


rehald HR OY: np : 

® & Law, tor the Court to adjudge, upon theſe Circumitances; and therefore 
Time! it they = take upon them to anticipate the Judgement of the Court, by 
: | hing their OWN ä ) ew . 4 | 15 
elle giving n Judgment thereon, they muſt do it at their own Peril, and 


if bro eel 1 to an Attaint. 
ut if ſuch Leaſe for Years were made by De i | 
the Leflorhad nothing, this would not eſtop Ns ods os e d . 
for had nothingin thoſe Lands at the Timeof the Leaſe made: wa were Rol. Abr 
Deed Poll is only the Deed of the Leffor, and made in the firſt or thi ET 1 
Perſon ; whereas the Indenture is the Deed of both Parties, and both N 
wit were, put in and ſhut up by the Indenture, that is where both ſeal 5 
ind execute it as they mayand ought; for otherwiſe, if the Leſſoronly ſeals 
and executes the Indenture, the Leſſee ſeems to be no more eee res, 5 + 
: the Leaſe were by Deed Poll; for it 1s only the Sealing and Delive of 
the Indenture as his Deed, that binds the Leſſee, and nt his being 5 | 
named therein, for ſo he is in the Deed Poll ; but that bein ont} ſealed 
and delivered by the Leffor, can only bind him, and not the N 5 
ee e e 77 it Tome ſeem that ſuch Leaſe by Deed 
43 eſſor himſelf as much as if it we nture, | 
it :5 executed on his Part with the very ſame Hr eo aur 70 


not d 
n the 
hich 
-e 1 
Eſtate 
15 Eſto 
3 4 LC 
in act 
ne Le! 
[4 he hi 
there 
5 bt! 
1ereoi | 
wn la 
he Le 


Yor (ci (15114 ſeem he 5 15 
1 I e is bound by ſuch Leaſe by w : 
rely FEY Ee y way of Eſtoppel. {0 
at the! Tae it 1s genqrally faid, that tnels Effoppels ought 8 be mutual, or : 
** * e Party is bound by them; therefore if a Man takes a Leaſe Cro.Eliz.39 1 
TA . nf a ooh Lands from an Infant or Feme Covert by Indenture ag PER vw 
cordin * of the: 55 R 25 on either Part, becauſe the Infant or Feme by 3 a. Be 
en not de Le ſee b 1 - ility to contract, are not eſtopped; cnerefore neither mall 1. Com. Dig. 1 1 
1 e eſtopped, becauſe all Eſtoppels ought to be mutual. rg 1 an Dit 4 
mos be So if a M: | : „„ 5 Tl 
4 gr „ 3 ou Pra 75 his _ «x by Patent from the <2 As 11 
no:hin em 2 op the Leſſee, as an Indenture be- 871. : 99 
ge, n topped; for it cann in ſuch Caſe would do; becauſe the King cannot be | 1 
; t be preſumed the King would Wt 
oth Pa on, and ee e ot be preſumed the King wou do Wrong to any Per- we 
Yerfian Ti eing deceivedin his Grant makes it abſolutel id: 25 
wel oo renter Kee Lee, Epi I 
hy Y (as ; © s there may be ſome Difference bet he 4 
g w e Acceptance of a Leaſe from ſuch Perſons, as by ria 7 
49 on . ay, Incapacity, or other Impediment arifing from their own Sie 
n Tock TAnts Vin OntIE RNS RET LANNY 72] 
aſt voidable, on their Part; andtherefore the Lefſ-e may BE | 4 1 


or, IH ity, to avoid them, as 5 by Perſons who, wanted Power 
| Y or 


7 * 


LEAS2S ino ffs e TEA 


or Ability to contract: and ſo the whole Contract muſt fail, not for want of 
a ſufficient Eſtate in the Leſſors, (for if they were of full Age, and ſole, 
c. that would not be material,) but for want of a ſufficient Power or Abi. 


lity to contract; but now when ſuch Leaſe is made by a Man of full Age, : 
though by Deed Poll, why this ſhould not bind and eſtop him as well as fr 
if it were made by Indenture, ſeems hard to underſtand; for he hath exe- th 
cuted it on his Part with the ſame Solemnity ; and though it cannot bind or L 

eſtopꝑ the Leſſee, becauſe he never executed it, yet why that ſhould invali- 
date it on the Lefſors Part, whoſe Deed it was, and who did all he could Re 
to bind himſelf, does not ſeem very intelligible ; beſides that, the Books, (; 
which put the Caſe of the Leaſe by Deed Poll, ſaying only that the Leſſee br 
is not eſtopped thereby, ſeem to allow that the Leſſor is notwithſtanding of 
*Page443 chopped; * for otherwiſe they. would take notice of their being both at em 
1 large, as they do in other Caſes. N 14 = "8 
ml AK. 14 Leſſee for Years accepts a Leaſe for Vears of a Strangerby Indenture, 00 
371. $4 who hath nothing inthe Reverſion, this is a good Leaſe by way of Eftoppel bec 
and Herring. between them, and not a Confirmation; for nothing appears that the Leffor [ 
knew the Leſſęee then had any Thing in the Lands, and then it is the ſame dn 
with the other Cafes, and works by way of a bare Eſtoppel ; but Fenner Kia 
| thought it a Confirmation againſt all the other Judges. | af 
Bro. Tit. If one lets lands to me, by Deed enrolled, unknown to me, and brings heh 
" Leaſes 36. Debt upon the Leaſe, I may ſay ne Leſſia pas, as Littleton held; but by all eff 
7 E. 4. 29- the Juſtices, he who made ſuch Leaſe is concluded to ſay the contrary, 7 
which Caſe ſeems tobe an Authority in point to eftabliſhwhat has been lad Yea 
down, that in caſe of a Deed Poll, (as this which is called a Deed inrolled dr, 
muſt be intended to be,) the Leſſor himſelf is eſtopped, though the Leflee ach 
be at large; and this cannot be intended an Indenture, becauſe then the ved 
Leſſee would have been eſtopped likewiſe, if he had ſealed it, which in this ber 
Caſe it appears he did not, becauſe it was unknown to him, and therefore dead 
| was noteſtopped, whether it were by Indenture or Deed Poll. = nd 8 
"ny Lit. 47. | Theſe Eſtoppels continue no longer on either Part than during the Leale, 19 of! 
n for as they began at firſt by making of the Leaſe, fo by Determination of l u 
18 47 4 the Leaſe they are at an End likewiſe; for then both Parts of the Indenture ich! 
Oro. kli. 36 belong to the Leſſor. 5 i by ua 
Rol. Abr. 1 ; . but di. 
877 Shep. Touch 274. Doug. 159. 2 Term Rep. 171. | wits 
Co. Lit. 4 When an Intereſt actually paſſes by the Leaſe, there ſhall be no Efſtoppe! 5 
5 3. though the Intereſt, purported to be granted, be really greater than 7 favvii 
Gn : * Leffor at that Time had ies to grant; as if A. Leſſee for the Life of þ ii 
5 makes a Leaſe for Years by Indenture, and after purchaſes the Reverſo ted 


Darth. 247, in Fee; and then B. dieth, A. ſhall avoid his own Leaſe, though 'ſeveral 

| of the Years expreſſed in the Leaſe are ftill to come; for he may conſel 3 

. _ 278. and avoid the Leaſe which took effect in point of Intereſt, and determine 

2 by the Death of B. So if Leſſee for ten Years makes a Leaſe for twent) 

| Years, and afterwards purchaſeth the Reverſion, yet it ſhall bind him for ne 

more than ten Years, for the ſame Reaſon ; becauſe when 3 ; 

Leaſe for twenty Years, this was certainly a good Leaſe for ten 7 wer 2 

and fo far an Intereſt paſſed, which he may confeſs, and avoid it vaſe | 

Refidue, by ſaying that he had no more than for ten Years in it himſe Mich i 

[ed Quære of this, for the Reaſon ſeems not ſatis factory. 3 

2 Tev. 140 In Ejectment, Plaintiff declared of a Leaſe for five Years, and _ ich 
2 Ked. a2 guilty pleaded, the Jury found that the Leſſor of the Plaintiff h M 

a” Term for three Years in the Lands leaſed, & ,, fc. Hale neg ht 15 

dict againſt the Plaintiff; for the Judgment ſhould be, that the # 75 * 

a tuperet Terminum ſuum prædictum, vhich is five Years; and here the ah 

Intereſt does not continue ſo long, and perhaps the Defendant 35 ae 

Revver ſionerafter the five Yearsended, and then by this Means or 1 93 

Leffor will recover the Land for two Years more than he hath Rig 


LEASES AND TERMS FOR YEARS. > 


and {aid, that for this Reaſon, he had before cauſed another Plaintiff to be | 
nonſuit, Mil was of the fame Opinion, but Twi/zen inclined cont. & 


Jifourrature 


ladenture, this is no Concluſion to ſay that the Leſſor had nothing in b. 

the Lands at the Time of the Leaſe made, becauſe it was not made of the Rob Abr. 
Lands the mſelves. TE | 87h 
If Baron and Feme join in a Leaſe for Years by Indenture, rendering Rol. Abr. 
Rent, where the Baron hath all the Eſtate, and the Wife nothing; in this 853. 

Cale, after the Death of the Baron, the Leſſee, in an Action of Debt Cro. Elis. 
brought by the Feme, ſhall not be concluded to ſay, that at the Time 79/7: i 

of the Leaſe made the Feme had nothing in the Lands; for this ſhall not Zs, vers 
enure by way of Eſtoppel, becauſe an Intereſt actually paſſed, though not *Page 

from the Feme, But another Reaſon Feen is, becauſe the Feme being 1 . 
Covert was not eſtopped, and by conſequence, neither ſhall the Leſſee, 571. 


If Tenant of the Land, and a Stranger, join in a Leaſe for Years by In- ol. = 
&:nture, this is the Leaſe only of the Tenant, and the Confirmation of the 3. it. 4. 
danger; and yet the Leaſe operates, as to the Stranger, by way of Con- Rol. Abr. 
chfion, and fo it does to the Leſſee with reſpe& to the Stranger, becauſe 877. 

he having nothing in the Lands, the Indenture could no otherwiſe take 5 Eliz. 


— 


effect as to nim. | = 
[f 4. ſeiſed of ten Acres, and B. of other ten Acres, join in a Leaſe for 
Tears by Indenture, theſe are ſeveral] Leaſes, according to their ſeveralEſ- a. 
ates, and no Eſtoppel is wrought by the Indenture to either Party, becauſe Rol. Abr. 
ach have an Eftate whereout ſuch Leaſe for Years or Intereſt may be de- 577+ 
red; and the Reaſon why Eſtoppels at any Time are allowed, is, becauſe 
cherwife, when the Party hath nothing in the Lands, the Indenture muſt 
*adſolutely void, which would be hard to ſay, when he hath, under Hand 
nd deal, done all in his Power to make it good; and fince it can be good 
woherwite, it ſhall be good by Eftoppel, rather than be abſolutely void; 
but hen an Intereſt paſſes from 4 Leſſor, the Indenture works upon 
ſch Iutereſt to carry that, and therefore leaves no Room for its operating 
V nay of Eſtoppel; but yet ſince both equally joined in the Leaſe, with- 
ut Gflinguiſhing the ſeveral Intereſts they had therein, the Indenturs 
wits byway of Confirmation, with reſpect to each ſrom-whom the whole 
Intereſt did not paſs; that is, 4.'s Confirmation for B. s Part, and as B.'s 
Confirmation for 4.'s Part; for fince the Leaſe of the Whole was undiſ- 
lnzuihcd, and by reaſon of the ſeveral Intereſts that paſſed ſrom each ex · 
kdes any Eſtoppel, therefore rather than the Indenture ſhall be void, with 
ect to the Part of each other, it ſhall be conſtrued a ſeveral Confirma- 
bon by one of the other's Part, and by the other of the others Part, which 
the leaſt Operation the Indenture can have with reſpeR to each, from 
won no Intereſt paſſes, without being abſolutely void. „„ 

dito Tenants in common of Lands join in a Leaſeſor Years, by In- Rol. Abr. 
kture, of their ſeveral Lands; this ſhall be the Leaſe of each for their re- 877. 

ve Parts, and the croſs Confirmation of each for the Part of the | 

2 and no Eſtoppel on either Part; becauſe an actual Intereſt paſſes 
K each reſpectively, and that excludes the Neceſſity of an Eſtoppel, 
5 1 es if by hs jpeg age it can be avoided, as 
=", one ot thoſe Things which the Law looks upon as odi becauſe 
kchokes and diſguiſes he Truth, ya gta | 

at if tro Toint-tenants for Life, or in Fee, join in a Leaſe for Years by co. Lit: 47. 

nure, reſerving Rent to the one of them only, this ſhall give him the a. 
| excluſive of the other; and here the Eſtoppel turns notthen upon the Rol. Abr. 
melt paſſed by the Leaſe, for that is ſevera according to their ſeveral 78 

A as in the other Caſes, which excludes any Eſtoppel ; but it turns 


| L112 upon 


If a Man takes a Leaſe for Years of the Herbage of his own Land by 5 Lit. 4% 


becauſe all Eſto mag ought to be mutual. | 3 Com, Dig, 
1255 


Co. Lit. 43. 
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L EASES aw TERMS rox YEARS 
upon the Reſervation of the Rent, which being made in this Manner, tg 
one excluſive of the other, by Indenture, works an Eſtoppel againſt all the 

Parties to ſay the contrary; and though the Rent iſſues out of one Part as 
well as the other, yet it not being Part of the Thing demiſed, but movino 

as it were, rather by way of Grant from the Leſſee aſter the Leaſe made, the 
Leſſors are conſidered as accepting it in this Manner by Indenture, which 
.._ concludes them as well. as it doth the Leſſee; but if the Leaſe had been by 
Parol, or Deed Poll, reſerving Rent to the ane] oint-tenant only, this would 
not have excluded the other Joint-tenant from an equal Share therein, 

' becauſe the Reſervation coming, as it were, by way of Grant from the 
page 343 Leſſee, and being only by Parol, or Deed Poll, could not eſtop or con- 
7 clude the Leflors, who, with reſpec to the Rent, were as it were Gran- 
tees, and only paſſive therein; and the Rent ſhall follow the Reverſion in 

Proportion to their ſeveral Eſtates in that, as the Cauſe for which the Rent 

was reſerved or granted in that Manner, and fo let in both to an equal 
Participation thereof, | CN 

Rol. Abr- If two Coparceners join in a Leaſe for Years, by Indenture, of their 
75 J. ſeveral Parts, this is ſaid in one Book to be but as one Leaſe, becauſ 
der P they have not ſeveral Freeholds therein, but only one, as both waking 
AMilliner ver. but one Heir, and therefore ſhall join in an Aſſiſe; but Moor is can. 
Robiſon. Where in Ejectment the Plaintiff declared of a Leaſe by two Coparcene 
quod dimiſerunt; and Exception being taken to it, the Exception was al 

lowed, becauſe the Leaſe was ſeveral as to each Coparcener, for their ont 
reſpective Moiety; and this ſeems the better Law, becauſe though the 

have but one Freehold with regard to their Anceſtor, and thereſore: 

they are d'ſſeiſed ſhall join in an Aſſiſe, yet as to their diſpoſing Pont 

thereof they have ſeveral Rights and Intereſts, ſo that neither of then 

+ Tenants can leaſe or give away the Whole f. : 


in Common - 
cannot make 2 joint Leaſe. ' Heatherley v. Weſton. P. 4 Geo. 3. 2 Will. 232. 


Rol. Abr. If A. mortgages Lands to B. upon Condition to re-enter on Pa) 
' 874.370. ment of 107. and after A. before the Day of Payment is come, bei 
and verſus in Poſſeſſion, makes a Leaſe for Years, by Indenture, to C. and then aft 
Hed, rforms the Condition, this ſhall make the Leaſe to C. good agail 
h imſelf by Eſtoppel: and it was farther adjudged, that even the Feolt 
of A. ſhould be 85 by this Leaſe; which took its Effect only at firſt 
Eftoppel, becauſe he coming in under one who was eſtopped, ſhould! 
himſelf eſtopped likewiſe, which was ſtill a ſtronger Caſe than the fif 
and this was adjudged in Ireland, and afterwatds affirmed on,a Writ 
Error here, and ſeems a very reaſonable Judgment; for if a ſubſeque 
Purchaſe ſhall make good a Leaſe of Landsby Indenture, though the Leff 
had nothing in thoſe Lands at the Time of the Leaſe, and therefore | 
Leaſe at firſt could only take Effet by Eftoppel; much more in! ſy 
Caſe, where the Leſſor had a Poſſibility of coming into the Lands 20 Fg 
ſhall his Performance of the Condition after make good the internes 3 
Leaſe; and ſo it ſhould ſeem too if the Condition were broken 4 fi 7 
Time of the Leaſe, fo as he had then nothing but an Equity du 
demption; yet if he ſhould aſter be admitted to redeem in Chance?) U Ds 
| 0 d ira good the intermediate Leaſe which took Effect at fiiſt ou 5 oft 
FEſtoppel. | 1 88 | _ | 
C0 Lit. 48a · B. Tenant for Life of C. and he in the Remainder or Reverſion in te 
Wer 234. Join in a Leaſe for Years by Indenture; this during the Life of 6. 81 


! 
| | | 1 
Moor pl. Leaſe of B. who then only had the preſent Intereſt in the Lands, and! a. 


< 2 . - ont 
of 1 Confirmation of him in the Remainder or Reverſion; but after the D Uo 
Mor pl. of C. then this becomes the Leaſe of him in the Reverſion or Nene | 
95 and the Confirmation of g. forthe Leſſors having ſeveral Eſtates in y x | 


5 00. 1,15. 


* 
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LEASES axyd TERMS rox YEARS. 3 
to veral Degrees, the Leaſe ſhall be conſtrued to move out of each one's * 
the eſpective Eſtate or Intereſt as they become capable oſ ſupporting thereof; © © 
i which is the moſt natural and uſeful Conſtruction of the Leaſe, eſpecially 33 
ing 25 there can be no Eſtoppel in this Caſe, by reaſon of the ſeveral Intereſts 4 
the which pafſ:d from each; and therefore during the Life of the Tenant for 7H 
nich Life, if the Lefſze, being evicted, ſhould declare of a Leaſe by both, this 5 
n by would be againſt him, as was adjudyed, becauſe for that Time it was only 2 
ould the Leaſe of the Tenant for Life, | . 
rein, . 
1 the JJ TT CP I 20 hd ä 1 
) Leaſes for Years and future Interests, how pages ⁵ 
Rent far thep map be barred or deſtroped, and how 5 
equi far not; and where an Entrp bctore the Term "4: 
begun is a Vilſeilin. 0 N "+ 
FT has already appeared, that all Leaſes for Years at the Common Law, - 15 
kr they come in e//e, are to be executed by the Entry of the Leſſee, . 
ve ſhall there fore now conſider what Care the Law has taken for the Pre- I 
85 ſervation and Security of ſuch Leaſes as are limited to begin at a future 5 
f Time, and fo cannot be executed by Entry preſently ; what Power the Hh 
1e Leſſee hath over ſuch an Intereſt, and whether and by what Acts, either 3 
h the of the Leſſor, or Strangers, the ſame may be barred and prevented from 42 
ore ever taking Effect. 7” „ | | = Tag 
Pont 'As to future Intereſts, if one make a Leaſe for Years, to commence ere Ell Bd 
after the Death of a Tenant for Life, or after the End of a Leaſe for 5 Co. 123. 6 
Years then in Being; and after the Death of the Tenant for Life, or 3 Leo. 156, è] 
Expiration of the Term for Years, a Stranger enters by Tort, yet may 188. Gig 
the Leſſee of the future Intereſt rune over his Term for Years, before? 3 1 
or without any Entry made, and thereby transfer over his Power of 77 1 
entering and reducing it into Poſſeſſion to the Grantee; for till Entry 16 Mod. 2, 5 
en aſt of the Leſſee of ſuch future Intereſt, the Leaſe is not executed, but 155 268. "Ela 
wy rewains in the fame Plight as it was upon the firſt making thereof, and 3 118. [6 
ooh then no intermediate Acts, either of the Leſſor, or of Strangers, can Bynes 1258 
fun arb or hurt it; becauſe whoever comes to the Poſſeſſion, whether by Neter. 1 
ould Right or Wrong, takes it ſubject to ſuch future Charge, which the C. E. 12. 5 
be fi leſſee may execute by his Entry whenever he thinks fit, as by a Title * Barnes, 13, 9 4 


Writ nor and Paramount to all ſuch intermediate Violations of the Poſſeſſion; 3 


but if the Leſſee of ſuch ſuture Intereſt had once entered after the Death 2830. 
« the Tenant for Life, or End of the Leaſe for Years, and had after Doug: 455 


23 


2 9 
. 
r 

3 5 


been put out, then he could not grant over his Term and Intereſt to a 


1 ranger, becauſe by his Entry the Leaſe was actually executed, and be- 
105 i aſter defeated by the Entry of another, he had only a Right of En- 
OY 5 left in him; which Right of Entry the Law will not ſuffer him to 
2 transfer over to a Stranger no more than a Right of Action; and for the 
a kme Reaſon, becauſe in both Caſes it may encourage Champerty and 
5 i Atintenance; but in the other Caſe, where he hath not entered, he only 
f only nansfers over ſuch Intereſt as he himſelf had, and which the tortious En- 
; 77 of the Stranger had not difturbed or altered from what it was at the 
on in M making thereof. | | OT 
70. 60 180 if one makes a Leaſe for Years, to begin two Years hence, and Oro. Eliz. 
« and! mel the two Years expired, before any Entry, and whilſt the Leſſor 125. 
the De bnünues ſtill in Poſſeſſion, the Leſſee may grant over his Term and LO LEM 
demand to another, becauſe his Zaterefſe Tarmine was not deveſted or 78. 2 
in the! . | ood, 
by : 1 461. 


granted; and in the ſame Manner he transfers it over to another, who by 

| us Entry may reduce it into Poſſeſſion whenever he thinks fit, 1 

s co. 123. One made a Leaſe for Years, to begin after the End or Determinz- F 

— hoo 60. tion of a former Leaſe for Years then in being; the firſt Leaſe deter- 1 

Lon. Fa. mined, and before Entry of the ſecond Leſſse, he in Reverſion entered 1 

3 Mod. 198. and made a Feoffment in Fee, and levied a Fine with Proclamations, and fi 

Ld. Rayw five Years paſſed withou.. Entry or Claim of the ſecond Leſſee; and if hs be 
179. Term was barred, was the Queſtion. And it was adjudged, that by this 


obliged to take Notice of the Acts of Strangers, or of the Ter-tenait i . 
Poſſeſſion; for if ſuch future Intereſt might be diveſted before it came ic viſt 
_ eſſe, the Leſſee or Grantee thereof having never entered, would he xi 
no Means to reveſt it, and therefore till it comes in eſſe, the Law take Þ, 
eare and ſecures it to the Leſſee or Grantee in the ſame, Manner ai ; 
was at firſt granted; but when the firſt Leaſe is at an End, then ile 2 

ſecond Leſſee is to take care of it himſelf: and if he ſuffers five Ye: 
| to elapſe after that Time without Entry or Claim, this will bar ſuch In occur 
 *_. *. tereft, becauſe his Right then commences in Poſſeſſion, and from thence wher, 
forth the Operation of the Fine begins to run on againſt him; and vhe where 


Vor taz. in N-y it is held, that if A. leaſes to B. for Years, but yet A. fill ca Lf: 
Arehd tinues in Poſſeſſion, and aſter levies a Fine with Proclamations, and fi 
w 70 Years paſs, that this does not bar the Term of B. but only carries th 
84. '* Reverſion of 4. this Caſe was denied by Tofſden to be Law, for till th 3 
e a Entry of B. the Leſſor hath no Reverſion; and therefore the Fine c: 


. 1 | Rent, and declared upon a Leaſe 29 S:ptemb. Habendum from the Fe del 
By ; Abr. of St. Mich next enſuing for twenty-one Years, rendering 10/, per An 

Dyer 89, 96. Rent, Yirtute cujus Detendant 20 S-ptemb. entered, Sc. on Nil dh FI 
2 Rol. Abr. pleaded, and found ſor the Plaintiff, it was moved in Arreſt of Judgn Later 
2 that here, by the Plaintiff's own ſhewing, there is no Rent in Arca... a 


Hanus, from and after the Day of the Death of C. for Thirty-one 
} 3 e. the Leſſee enters the 23 Septemb. and ſo, before the Commencement 
2 the Term, continues in Poſſeſſion for ſome Years : then the Lefſo! & who h; 

enters, and the Leſſee being out of Poſſeſſion after the Death of : | | 


L, 


| 


| | \ 
LEASES AND TERMS rox YEARS, 
| during the Continuance of Thirty-one Years, aſſigns over that Term to 7 
dy the Plaintiff's Leſſor, who being kept out of Pofſeſhon, brings Ejectment, : 


- recovered. 1. It was held, that the Term not be'ng' to begin till 


a I,, this was till then a future Intereſt, and the Leſſee s Entry beſore 

er- was 2 Diſſeiſin, and not a Poſſeſſion, by virtue of the Leaſe. 2. That 
ed, whether this Leaſe for Thirty-one Years were only a Continuance of the 

ind firſt Term, and that both together made but one Term, as Bridgeman held, 

his becauſe the laſt Day of the Life of C. ſhall be conjoined to the firſt 
Vis Pay of the Thirty-one Years, and ſo no Fraction be allowed, eſpecially 
aſe being for eighty-one Years, which B. cannot be ſuppoſed to out-hve; * 
ble or whether they were two diſtinct Terms, as others held; yet either 
ich] Way it was not turned to a Right by the Entry of the Leffor, becauſe 

dine B. vas not poſſeſſed by virtue of the Term, but by Diff-iſin, and to 3 
the + purge that was the Entry of the Leſſor; for if a Stranger had entered Page 448 
tion after Mich, and difſeiſed the Leſſor, this would not have turned the | 
firſ Term to a Right, becauſe as to that the Time for Entry of the Leſſee 

y an was not come, nor was his Entry in reſpect of that; no more will the 

Poſ- Entry of the Leffor turn it to a Right, and then it was well aſſignable to 

10 the Plaintiff s Leſſor, eſpecially if it ſhould be taken as a future Intereſt, 

ft 1 s ſome held it ſhould; for then the Leſſee was never in Poſſeſſion by 

le 14 


virtue thereof, and conſequently the Leſſor's Entry could not turn it to a 


We Meht. | 
take 3 one declared ofa Leaſe 16 April, Habendum from the Annun- Cro. Eliz, 
a1 cation laſt paſt for ten Years, Hirtute cu us intravit, & habuit tenementa 905, 

n 188 from the ſaid Annunciation; this was held good, and that the 7: acts Fay 
Ver Leſſee was no Diſſeiſor; for it ſhall be intended that he entered and e 
h In occupied before by Agreement, and took a Diverſity between this Caſe, 


where the Commencement of the Leaſe is limited from a Time paſt, and 


v he where it is limited to begin at a Time to come; there the Entry of the 

p Lefſze before that Time, is a Difſe:ſfin. | 5 — ; 

id fi . | 

es th | 2 

I th 5 ORE OT We IONS —_— ——— — 

ne 3 ; | e | 4 
bew far, and by what Weans, Leafcs for Years 
bt! in Truſt to attend an Inheritance map ve barred o: 
e Fea deſiroped. FN | 0 wi HE 

7 Al „ 5 5 | 

il 4 T Leflee for Years aſſigns over his Leaſe in Truſt for himſelf. and Cro. Car. 
ame! | atter purchaſes the Inheritance, and occupies the Land, and then me 
1 nes a Fine with Proclamations, and the Leſſee does not claim this As- 


laſe within five Years after the Fine levied, this Fine and non-claim will Sid. 459. 


10 1 iu the Intereſt of the Leſſee, though he who levied the Fine had him- 2 Vent. 32 
e Col fil the Poſſeſſion by reaſon of the Truſt; for this Truſt paſſed included 8 ay 8 
a j li tlie Fine, and the Truſtee not making Claim within the ftve Years, his Uk and wa 


bend is barred thereby, and conſequently ſo is the Intereſt therein of Tn and 
(Hui que Tru. But Note; it appears in other Books, where this where Lqui- 
12 is cited, that the Conuzee was a Purchaſor of the Eftate, 2% 
then having no Notice of the Term, nor having made any Agree- worth gy 
Rent for It, to have it aſhgned in Truſt for himſelf, if the Fine had not payour of 
ned it, but it ſhould have been ſet up againſt his Purchaſe, he would Dowereſs, 
ve been ſo far cheated and deceived in his Purchaſe; and therefore it is Jeintreſs, 


c. would have been otherwiſe, if by Agreement this Term had been to W under 


of tl 
1 hail 


1 Ye 
him! 
ve, 
's 10 


925 e Truſt for the Conuzee, and that upon very 2 Reaſon; for 8 55 
70 ohath the Inheritance, and in Truſt, for whom a Term or Eſtate by Amb, Rep. 
dur | £9 Extent 699. 
| - . Cruiſe on 
| nes 193. 
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Extent is aſſigned, muſt be taken as Tenant at Will to his Truſtee, and i 
_ Conſequently that his Poſſeſſion is the Poſſeſſion of the Truſtee, and then a : 

8 e e by him who hath the Inheritance, will work only upon that 4 
when it appears that it was ſo intended, and that the Term ſhould be kept Þ 
on Foot, and not barred; whereas in the Caſe of Iſiam and Morris there , 

does not appear to have been any ſuch Intention, nor does it appear that f 

the Conuzee knew any Thing ofthe Term. DT 2 
Hard. 40 4. ſeiſed of Lands, for Conti nuance thereof in his Name and Blood, Ee. 5 
Ficus verſus makes a Leaſe to B. for five hundred Years, in Truſt for himſelf during | 
S$/iſbry, Life, and after in Truſt, for his Brother, and ſo to others; and after 4. 5 
being in Poſſeſſion according to the Truſt, covenants with O. to ſtand | 
ſeiſed of thoſe Lands, upon the ſame Conſiderations as in the Leaſe, » 5 

che Uſe of himſelf for Life, with Remainders over, as in the Leaſe, and a 

upon the fame Truſts, and that the ſaid Leaſe, and all Eftates made or tv 1 

1p. be made by him ſhould be to the ſame U ſes and Truſts, and then A. leries 4 
age449 , Fine, and five Years paſs, A. ſtill continuing in Poſſeſſion according to Ee 
the Truſt;-and after 4.'s Death the Lefſi-e enters; and if this Leaſe was 7 

barred by the Fine and Non-claim for five Years, was the Queſtion: No 1 
Judgment appears to have been given; but Hale ſeemed to be of Opinion 1 

that it was not, becauſe here appeared uo Intent to bar it; for A. was but p 

Tenant at Will, and the Fine did not diſplace the Leaſe; as if Leſſee for 1 | 

Years levies a Fine, and five Years paſs, the Leſſor is not bayred, becauſe 1. 
Mhilaperatur by the Fine, and Partes Hinis nihil habuerunt may be pleade b. 

to it; otherwiſe it would be if ſuch Fine had been levied by the Tenant In 

for Life; therefore where Leff-e for Years intends to levy a Fine, it is uſca 5 

for him firſt to make a Feoffment, whereby he transfers the whole and 7 

preſent Puſſeſſion and Fee to the Feoff e, and then the Fine operates upot ol 

the whole Eftate ſo united in the Feoff:e; but here the Leaſe for Tears wi 7 
antecedent 19 the Eſtate of the Le er upon wh'ch the Fine operates, and _ 

was ſubfilting in another Perſon, 21s. in the L-TTe, at the Time of th & 

Fine levied; and he cited the Ducheſs of Ri:hmond's Caſe in C. B. whicl of 

is faid to be the ſame in Terminis, and to be ſo adjudged, 1. Becauſe th 5 

L- ſſor was only a Tenant at Will, and there was a mutual Confidence be " 

tween them: 2. By reaſon oft he Privity that was between them: And! fic 

alſo cited one /tea/s Caſe, where V. conveyed Lands in Fee to B. with 5 

Covenant to make further Aſſurance, then B. lets to A. for forty Yea TT 

and then, on Req eſt A. makes further Aſſurance, the Leaſe is barry 

without precedent Agreement to the contrary, ſor that would have ſavy 7 

the Leaſe, and then the further Aſſurance would have been taken only in” 
operate by way of Corroboration and fufther Confirmation of the Leal ſho 

But the principal Caſe in Hard. ſeems to be very darkly put in the Boc the 

for it does not appear to whom the Fine was levied; and the Notion oft Af 

Term being antecedent to the Fine, and therefore not barred, for t hg 

3 Reaſon ſeems ſtrange; for if it were ſubſequent, it could not moſt ce 7 
Lev. 471+ tainly be touched by the Fine; and there in another Book this Cat I 
Cited as a Caſe in Point, that the Term was barred by the Fine; and tl 1 

ſeems agreeahle to ſome of the following Reſolutions. . . 

Keb. 34-3. It was held her Curiam, that a Fine levied in purſuance of a Truſt ce and 
not deſtrov any Leaſe made by Ceſtui que Truft; but though a Fine le . 
by Ceſtui gue Tru does not deſtroy or extinguiſh the Truſt, yet its os 

ſafe to do it, for the Danger of not being able to prove an Agreement Fin 

„The contrary. - | | 5 . in it 
vent. S5, 86. A. ſeiſed in Fee makes a Leaſe to B. for an hundred Years, in 27 ſeen 
Sid. 349 attend the Inheritance, B. enters, then 4. enters, and receives the Pro Ore 
458 and aſter makes a Leaſe for fifty-four Years, and covenants to levy a 4 T 
3 1 . ſur Conuzance de Dr:it, to confirm that Leaſe, and a Fine is 1 | Gr 
597, 650. Vied accordingly, and five Years paſſed without any Claim made by . Lute 


LEASES axv TERMS rox YEARS. 
was adjudged in C. B. and affirmed afterwards upon Error in B. R. Ben ver 
|. That when A. entered upon B. he was but Tenant at Will to him, to Barrer. 
which Eſtate it is not always requiſite that there be theexpreſs Conſent of 3 Mod. 196. 
both Parties; but if there be any Thing tantamount, it is ſufficient ; as * 
here the Truſt implies, that the Leſſor ſhall take the Profits, being Ceſui 
que Truſt, which includes at leaſt an Eſtate at Will. 2. That when A. 
lade the Leaſe for fifty-four Years, though this would not be a Diſſeiſin, 
becauſe the Reverſion was in the Leſſor himſelf, who made that Leaſe, yet 
by this the Leaſe for an hundred Years was diveſted, diſplaced, and turn- 
ec to a Right. And, z. that being ſo diveſted, this was barred by the 
Fine and Non-claim; and it was held, that 4. only ſhould have the Term 
of an hundred Years, diveſted or not, and not B. who was but his 'Truſ- 
tee; and in this Caſe A. hath made ſuch Election by levying the Fine to 
corroborate the Term of fifty-four Years, and there is no Reaſon that 4. 

{ould have the Land againſt his own Fine; beſides, if the Term of an 
* hundred Years ſhould not be barred by the Fine and Non-claim, then B. paęr 5 
muſt have it, which was never intended: and it is but reaſonable ſuch 282 45 | 
Term ſhould be ſubje@ to be barred or extinguiſhed by Ceſtui que. Truft of 
that and the Inheritance; and a general Rule was taken in this Caſe, that 
vhen Leſſce at will, or he who enjoys the Land by expreſs or implied Aſ- 
ſent of his Grantee or Fecffee, makes a Leaſe for Years, or levies a Fine, . 
that this ſhall be conſtrued an Ouſter, Diſſeiſin or Bar, when ſuch Con- Had 
ſtruction tends to the Eſtabliſhing « lawful Eftate, as in the principal Caſe; . 
but when ſuch Conſtruction tends to the Deſtruction of an honeſt Eſtate or 
Intereſt, then ſuch Leaſe or Fine ſhall be no Ouſter, Diſſeiſin or Bar; 
and therefore Kecling Chief Juſtice put theſe two Caſes: If one makes a 
Leaſe for Years, for Security of Money by way of Mortgage, and as the 
Courſe is, continues in Pcfſ: fon, and takes the Profits, and then levies a 
Fine to J. S. and pays the Intereſt duly, and for five Years without No- 
tice or Claim paſs, that this ſhall be noBar to the Leaſe of the Mortgagee: 
do if one Purchaſe Lands, and for the better Security had a long Leaſe 
zſſioned to J. S. in Truſt to attend the Inheritance, and then takes the In- 
heritance to himſelf by Fine, and five Years paſs, and there are Mortgages 


made in Time after the firit Leaſe made, and before the Fine levied ; yet | = 
ſuch Fine does not deſtroy the firit Leaſe to J. S. but that the Purchaſer VT, 
may uſe it to defend himſelf againſt the Incumbrances ; and thought this W 


Difference would reconcile all the Books. | 

One by Will deviſes Lands to 'Truiiees for ninety-nine Years, in Truſt I 95 may 
for the Payment of his Debts and Legacies, Remainder to A. his Brother , verſus pu 
in Tail; but if A. gave Security to pay the ſaid Debts and Legacies, err x 
ſhould pay the ſame within ſuch a Time, then the Truſtees ſhould aſſign : 4 
the Term to him, Sc. 4. enters after the Death of his Brother, with the | 9 
Aſſent of the Truſtees, and received the Profits, and paid all the Legacies, 

and alſo all the Debts but 187. and afterwards 4. levies a Fine to the Uſe 

oi himſelf for Life, Remainder to his Wife for Life, with divers Re- 
wainders over, and dies, leaving his Wife and one only Daughter his Heirs 
Law; the Wiſe enters, and five Years were paſt without any Claim; 

ad now the Daughter, in the Nameof the Truſtees brought an Ejectment; 

and the Queitions were. 1. Whether this Term for ninety-nine Years was 
bound by the Fine and Nonclaim. 2. Whether it was diveſted and turned 

04 Right at the Time of the Fine levied; for if it were not, then the 
Fire would nctoperate upon it: Now Judgment appears to have been given 
l; but upon the Difference taken in Freeman and Barnes s Caſe, it ſhould 
dem not to be barred; for then it muſt turn by the Prejudice of honeſt 
Creditors, whowere Strangers and third Perſons, and A.tohis Entry onthe 

Truſtees could be only Tenant at Will, becauſe his Entry was with their 
[en and no Manner of Intent appears in him to dive't their E'ate or 
ure", and then his Fine ſhall operate only on his own Eſlate- Tail, _-_ 2 
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Perejodice; though ſome laid, the five Years and Nonclaim paſſing in the 
1,2 - Lif-time of the Wife, who was the Survivor, made a great Difference in 


* 


2 Vent. 320, If one takes an Affignment of an Efiate extended upon a Statute in the 


Eſtate or. Intereſt 1 67 (Ne Extent, if it appears that the Conuzee of the 
Fine was a Purcha 


3, 
* 


Upon Evidence to a Jury at the Bar, on Trial of an Iſſue out of Chan- 
cery, it was agreed, that if one makes a Leaſe for an hundred Years in 
Tru for himſelf and his Wife, and afterwards they both join in levying 
a Fine to a Purchaſer, for a valuable Conſideration, who had no Notice of 
this Leaſe in Truſt, though the Fine does not convey the Term itſelf u 
the Conuzee, the Eſtate in Law being in the Tru ee, yet this deſtroys the 
| Truſt, fo that the Leaſe ſhall not hurt the Purchaſer. _ _ 
Hard. 4co,. Theis Reaſons and Reſolutions ſeem to make it manifeſt, that in the 
5 Caſe of Focus and Saliſbury, if the Conuzee of the Fine were a Purchaſer 
for a valuable Conſideration without Notice of the Term, that then the 
Fine would fo deſtroy the Truſt of that Term, that it ſhould not hurt him; 
| but if the Fine were only in Puxſuance and Corroboration of the former 
55 Eſtates, then there would be no Reaſon in the World that it ſhould operate 
; fo as to defiroy the Term. 3 Rn 


| 2 Keb. 564: ine of C:ftur gue Tru/t ſhould operate to the Barring his own Trullee. 


3 
3 bn 12 


(R) Tealc 


s for Pears, when merged by Union 

with the Frechold or Fee... 
N STERR Way, whereby a Term ſor Years may be defeated, is 
II by way of Merger, when there is an Union of the Freehold or Fee 
and Term for Years.in one Perſon at the ſame Time; in this Caſe the 
| greater Eftate merges and-drowns the leſſer, becauſe they are inconſiſtent 
- - . -andiincompatible; and yet there are ſeveral Exceptions out of this Rule, 
not only where ſuch Union is tranſitory, but even where it is permanent 

| / 0 199027 | 

Co, Lit. 52. | Firſt then, if a Man makes a Leaſe for Years to A. and afterwards 
"i makes a Feoffment in Fee to B. with a Letter of Attorney to 4. to make 
Moor 11, Livery, and he makes Livery accordingly, yet this ſhall not drown or ex- 
85 gn tinguiſh his Term, becauſe he did it only as Servant to the Leſſor and in 
7% dis Stead and:Right, and the Feoffee after Livery.made is in by the Leffo!, 
2 Rot. Abr. and claims nothing fromthe Leſſee; neither ſhall his Term paſs merged or 
495 conſounded in the Fee, which by the Livery he gave to the Feoffee, be 
cauſe he gave it only in Right of the Leſſor, and not in his own Right; 
though perhaps, to ſecure his Term, and ſettle the Reverſion 5 _ 
all that was intended to paſs) in the Feoffce, it may be proper for him 


Hs | 2 
; . 
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ach Livery to make an Entry for his Term, becauſe the Livery gave = 
mY 15 el, though the Agreement and Intent of the Parties will | 9 
pr direct it ſo as to transfer only the Reverſion expectant upon that Term at- "i 
oy ter the Leſſæe hath re-entered. nan | „ | : 
3 Ir the Leſſorinfeoffs his Leſſee for Years to ſeveral Uſes, the Intereſt of 3 Co. 48. . 


the Leſſee is ſaved by 27 H. 8. cap. 10. of Uſes which ſaves to all Perſons, 66. a. i384 
and their Heirs, which be or ſhall be ſeiſed to any Uſe, all ſuch former Moor, pl. 1 


| Nicht,. Title, Entry, Intereſt, Oc. as they might have had to their own (fene 1 
_ pro ” Uſe, in or to any Manors, Lands, Fc. whereof they be or ſhall be 8 5 
Fl Eid to any Uſe, as if that Act had not been made; and therefore in ſuch Ha 
"oh Caſe his Term being ſaved expreſsly by this Act, he may enter and enjoy Iz 
$6 i, as if the Feoffment to Uſes had been to any Stranger, 9 = 
ſhall . leaſes to B. for Years, and after the Leſſor by Indenture inrolledand *Pageaz2 WW 
h. ie conveys thoſe very Lands to the Leſſee, and others, and their Heirs, Cro. Jae. WW 
ty of tthe Uſe of them and their Heirs, tothe Intent that a Common Recovery 543. bh 
; *ſould-be had and ſoff-red againſt them, with Voucher of the Leſſor, and 2. rb, Bl 


5 that he ſhould vouch over the common Vouchee, to the Uſe of D. and E. and Curſor. of 1 

the aud their Heirs: all which was done accordingly; and the Queſtion was, if 2 Mod-234. 5 
1 by all or any of theſe Acts the Term were extinct and gone; for the Re- decreed. 12 , 
. rerfioners, who were in under the Recovery, brought Debt againſt B. the = 
14 Leflee for Rent. And on Mil debet eee and all the faid ſpecial | 1 
yins Matter found, it was adjudged, that the Term ſtill had Continuance, and 9 0 9 
2 0 vas not merged; for although it was merged and extin& by the Union of _— 
775 Eſtates till the Recorery came, yet when that was ſuffered, the Uſes thereof : | 4 
LL were guided by the Bargain and Sale inrolled, and then it is-all one as if it « 9 
had been no Conveyance or Aſſurance to ſuch Uſes ab initio, and is within | Ree 

the the Equity and Intent of the ſaving of the 27 H. 8. cap. 10. and is like a FI 
455 Teolfment to Uſes, and then the Term and Rent are revived; for the In- —_ 
gk tent of the Statute was not to hurt thoſe who had Eftates, but to preſerve 1 
2 them. And it was agreed per totum Cur. that if a Fine or Feoffment had #5] 
1 been made or leviedto the Leſſee for Years, that the Term would not have . 
_ been extinguiſhed, but ſhould be preſerved by 27 H. 8. cap. 10. The Ob- „ 
ö j:&on againſt all this was, that the Bargain and Sale and Fine were to his 1 
on Uſe, otherwiſe he could not have been Tenant to the Præcipe for ſuf- . . 
. ſering of the Common Recovery, and therefore, being to his own Uſe, . 
GE there was nothing to be ſaved within that Statute. But it was anſwered = 
In aud reſolved, for the former Reaſons, that his own Term was ſaved within Oe 
10 the Equity and Intent of the Statute. | ED HOI 
One ſeiſed of Lands in Fee makes a Leaſe to B. for ninety-nine Years, 2 Mod. 8, 4528 
| to ſuch Uſes as he ſhould by his laſt Will direct; afterwards he makes his Norſe ws 4. 3 
d is Will in Writing, (having then no Iſſue by his Wife, but who however was ert. 
Fee frivement enſeint,) and thereby deviſes theſe Lands to the Heirs of his Bo- 2 Vero-7111 
the 07 on the Body of his Wife begotten, and for want of ſuch Iſſue, to B. and Prec. Chan. 
tent his Heirs, and dies; and about a Month after a Son was born, who by virtue Lao. Cat. Abr. 1 
ule, of this Deviſe enjoys the Land, and after his full Age ſuffers a Common 173. =_ 
nent Recovery, and then deviſes the Lands to the Plaintiff, and dies; the Plain- 28tra. 192. 
tf brought this Bill againſt B. to have thisLeaſe for ninety Vears aſſigned ? Eq. Abr. 4 

arcs 10 im; and for the Defendant it was objected, that an Eſtate in Fee being 3 i 
ake by the Will limited to B. who was alſo Leſſee for ninety-nine Years, the Keb. 566.ñ 8 
ex- Term was thereby drowned. 2. That this was in Nature of a Deviſe to an . 
din Infant in ventre ſa mere, which, as was objected, is not good, if there be 1 
for, none born at the Time when the Deviſe ſhould take place: But notwith- | 21 
d or landing it was decreed, that the Defendant ſhould alfgn the Term to the e 
ainf; for that ſuch Deviſe to an Infant in ventre [a mere is good as an 1 
Drecutory Deviſe, and Hoh Tho Lands deſcend to the Heir at Law in e 

rr be. Time, or go to the Deviſee in this Caſe, yet it is ſubject to be de- 3 05 

Red dy the coming in e of the Infant, and the Term for Years in the | 1 
1 
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mean Time was only ſuſpended 40 | | 
5 * . „and by conſequence muſt revive j : 
Leſſee when the Acce ſſion of the e hich deer ebf r ad 
penfion, is defeated ; and the Teim being created ub e rh . at Suſ- an) 
Vill, muſt follow the Deviſe of t 58 Ject tothe Uſes ofthe 100 
10ʃʃe eviſe of the Inheritance, as a Truſt to be difroſ 
ö my the Ceſtui que T ruft ſhall direct. OL to be ifpoled . 
Lev. 111. one make a Fecffment in Fee to the Uſe of hi *. A 
| ” Safi > of himſelf | ? 
out limiting any other Eftate, the Uſe ſnall not by 20 8 ira 5 
cauſe that would merge the Term, againſt the expreſs De "a 2 4 
| maniſeſt Intent of the Parties; and therefore in ſuch Caſe th IN J 
1 Foc mil 2 10 8 and ſettle in the Feoffee. - e the Reverfion in 3 
| ®Page4s3 „ In Ejectment the Caſe was thus: Cob let to Fiuntain for ninety n. FP 
2 Lev.” 126. Tears and two Years after by Leaſe and R An in 
_ ritance to Fuuntain and another, to the Uſe of Cook and the buy Inhe- 
30g. & Pody, with divers Remainders over; ard if by this Conveyan 55 Ty 0 
Vent, ans; . ears was merged and deſtroyed in all 5 7 kat 1 re Þo 
280. don. Firſt it was agreed, that if ſuch Convey l erte ; 
e wha by Fine or Feoft nent, it would not have us e e 5 d pies 10 
e cog preſerved by the Saving in 27 H. 8. cap. 10. So likewiſe pwn a bs 
oMod 131. ae 1 Pare had been no Leaſe for a Tear, but the Releaſe e olds 
8 1 to the Leaſe for ninety-nine Years to ſuch Uſes, in this Caſ i * mo 
2 Vern 500. Leaſe for ninety-nine Years had been | IH e allo the 
kq-Caſ.Abr. but here being a Leaſe for a Year LS ds My Force of that ene 0 
23 to the Uſe of th ecedent, it vas argued, that this yas ref 
ra err of the Leflee, and then, by Acc Fe 
+ 5 the Leſſor's Power to make ſuch Leaſe r e 240k he admitted 8 
1 Burr. Surrender of the Leaſe for n: conlequence this vas 2 Ter 
Sov 7% 17 e Rant . e e er the Releaſe to the other Lat 
S lace, and then the Releaſe after bh met 
Conn 704. eee Wie, tou ;h this be all 2 ON? *Yance, yet 1 alen dom he ve 
x Bl. Rep. - for it will not purge a Diſſeiſin, nor make a Diſconti f b 
224. before the Releaſe the Leffe grants a R * ſcontinuance; and ut 
x TermRep. confeſſes a Judgment, or 33 . ent-charge, acknowledges a Statute, 00 
741. is made to him and his Hei a Leaſe for half a Year, and thenaReleate Cal 
irs to ſuch Uſes; yet it was ſai hi 
ö eee ee 
cery. On the other Side it was argued that this w Mer cf 
"hs ae ive Years ee gued, that this was no Merger cefh 
5 LaCALC, © t were, yet for no h jety: ſit t 
for the Reaſon of Mer r more than a Moien; 
F Merger and Extinguiſhment is not, as hath " mad 
1 * s Admittance of the Leſſors Power tc lag Fay ap — "2s 
of the Acceſſion of the immediate Reverſion to the particul F Rate 2 Meri Ve 
ger 18 effected; and h 1 — P CUIAT ate 2 ol 
nota Merger or "oh 5995 ür eh by (he. eee * 
Ci e * of the firſt Tei :n, if there be 90 Tea 
8 mediate Term; and yet, in that Caſe, the Leſſee oy ns | Way 
w_ 1 to make the Leafe preſently, as much as in the other; and then 4 cupe 
| Q nion and Acceſſion of che two Eſtates bethe Cauſe of the Merger, the Leſſ 
$i heyy aum of the Thing granted will be the Meaſureof that Merger, and | Lile 
05 n 1 Leafe here ſhall be extinguiſhed but for a Moiety ol I 
e fob e Ter 3 wy, ARG: argued, That it was not extinguiſhed for an} for | 
* E m is ſaved within the Letter, or at leaſt within the Equit the 
| 5 . Fra cap. 10. for the Intentof the Saving therein was to preſerve be in hi 
* ce 8 the C:fui que Uſe and his Feoffees, according tothe Rule al 
bad quity by which they were governed before; Now ſuppoſe that Fiunts? Ocel 
ad a Leafe for ninety-nine Years bef is Si | lor ? 
defired hi ore this Statute, and that Cot ha ar 
my neo accept a Feoff nent to his Uſe, without Doubt the Chance!) Wat 
2 1 4 wont ave compelled him to aſſign till the ninety-nine Yearsexpire toe! 
ae: ze * Right ſeems now io be preſerved by the Saving, andthe Word Lf 
b Feoftme! ell that fhall be ſeiſed to any Uſe, not all that ſhall be ſeiſet Free 
— 8 gat 0 or Fine; ſo that the Seiſia to Uſe is the only Thing tht Sta lor 4 
garded, and not by what Sort of Conveyance z and Leaſe and Re T 
LI 


leaſe are nowa common Conveyance; and the Leaſe being expreſsly ſai 
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he to enable him to accept a Releaſe to other Uſes, ſhall not be conſtrued to 
any other Intent, or to be to his own Uſe, otherwiſe than to enable him to 


Wn accept ſuch Releaſe; and then if it ſhould be admitted that the Leaſe for pg 

oled ninety-nine Years were extinguiſhed by the Leaſe for a Year, yet bythe Ke. = 
leaſe it i5 revived; for being but one Conveyance, it is within the Equity of 'Þ 

ich the Statute; and Cro. Fac. 643. is a ſtronger Cale and yet reſolved there, = 


that though the Bargain and Sale had deſtroyed the Term for a Tune, yet 


and by the Recovery it was revived, becauſe then but one Conveyance ab ixitic; | $2 
nin { here. To all this it was replied, that the very Reaſon of Merger vas . 

the Admittance of the Leſſor's Power to demiſe, and then the whole is VA 
nine + ſurrendered; becauſe he admits the Leffor to have Power to demiſe the *Pagegrag - Wi 


Whole, though he had but a Moiety, to himſelf; and that where there is 


Lats 


pdt 


_— 


to B. for one Hundred Years, to begin at ſuch a Time, and betore that Sen ver. 
| ae 5 Ing e 
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be. . f l ba: , 
* an intermediate Eſtate, no Merger ſhall be, does not make againſt it, ſor 1 
eaſe the intermediate Eflate as ens Admittance, that the Le ſſor hath tuch 3B 
« the Poxer; but here is no ſuch intermediate Eftate or Impediment, and being 9 
been Joint-tenants per my & per tout, by the Leaſes the Whole is merged by TY 
it Aumittance of the Leffor's Power to demiſe the Whole, though they agreed 08 
reed, that a Merger may be of one's Part of an Eſtate or Term, and not for «fa 
3 another's Part. Hale cited a Caſe, 6 Car. 1. Hele S. vam. where A. 5 
N mortgaged Lands to B. for Years, . re-demiſes to A. upon Condition, if Wi 
te: he does not pay ſuch a Sum, that he ſhall re-enter; and in the fii{t Con- 1 
pi rejance were Covenants for farther Aſſurance by A. Then 4. defires him $47} 
tolevy a F ine, which A. does accordingly; and there it was agreed, that the Me 
Term re-demiſed was extinguiſhed; but if it had been expreſſed to what HE 
Intent the Fine was, it was agreed there would have been no Extinguiſh- Fs 
ment of the Term; and in this Caſe, the Leaſe is found to be e /ntertione Flt 
toenable him to take a Releaſe, but no Judgment appears to be given; "Bat 
wn butit ſeems reaſonable that the Leaſe for ninety-nine Years, in this Caſe 11 
arute ſhould not be merged; or at leaſt but for a Mciety; and even in that PF its. 
eleaſe Cale, Equity would ſet up the Moiety or the whole Term again. | - Ax 
e who It Tenant pur auler vie makes a Leaſe for Years, and dies, living Cui 2 Bulf. 12. N 
butin 614 vie, by this the Leſſee for Years is become Occupant, and then this Ac- e lan 1 
ger 0 ceſſion ol che Þ reehold merges his Eftate for Years, becauſe they cannot con- Ver. e 
ſi together in one Perſon ; but if, in that Cafe, the Leſſee for Years had 1 
wade a Leaſe at Will, and then the Tenant pur auter vie had died, (which Nh BY 
pb the principal Caſe) it was adjudged that the Tenant at Will was the e 
. and by conſequence, the Leaſe for Years, which was in another ON 
flee i "3 on, not drowned or merged, there being no Union of the Term for "BO 
ſingo care. and the Freehold in one Perſon; and then the Leſſee for Years _ may 
eflor Wy, by Determination of his Will, enter and enjoy his Term, and the Oc- TY 
then! 55 cannot prevent or hinder him, becauſe he claims in gugſi by the firſt. | N 
er, the 7 * who had made fuch Leaſe for Years, and to which the Eſtate for - ku 
and by Rr the Life of the Ceſtui gue vic, was ſubject and liable. 1 
ety 0 Hp enant pur ater vie makes a Leaſe tor Years, to A. Remainder to B. Bro. Tit, 1 
or an) 70 15 7 A. enters, and then the 'Tenant pur guter vis dies, here A. Surrender RES 
oy | 3 of Years, ſhall be occupant, by reaſon of the Poſſeſſion he had 21. 12 at 
my 2 ates ie Life tell; and yet his Term for Y ears is not drowned, by Bro. Tit. 1 
e Ku 3 ve intermediate Re mainder to B. tor Years; for this Eſtate by Le«ſe- 63. 91 
cunts 4 Nauen is in the Nature of a Reverſion expectant upon both the Terms L $846 | 
2 . Nx it was in the Tenant pur auler vie himſelf aiter theſe Leaſes 1 
ance 1 = 0 and iu ſome Caſes, a Term for Years and a Freehold may conſiſt $666 4 
xpuree 5 _ in one Perſon; as if Leſſęee for twenty Years makes a Leaſe to his 3 
1 5 KS five Years, this Term for five Years is not drowned in the 3H 
e Types Fee of the Leſſor, by reaſon of the intermediate Reverſion "A 
1 — „ in the firſt Leſſee. 1 
e E 1 7 . _ ; | is. 4 
in Ty e, in Effect, was this; A. ſeiſed in Fee, grants an Intereſſe Ter- Cro.Jaclig Wi ; 


r 


TI 
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Time makes a Leaſe for twenty-one Years to C. to begin in Poſſeſſion pre. 
b ſiently; then 8. before the Commencement of his Term, grants it to 4. 
| Who aſter grants a Rent-charge, and the Grantee of the Kent-charoe di. 
trains C. for it; and the only Queſtion was, whether the Intereſſe Termin 
were.drowned in the Inheritance, or if it had any Exiſtence in A. ſo that 
he might thereout grant the Rent, for then it would avoidthe ſecond Leaſe 
for Years, being before it, and, by conſequence, be liable to the Fayment 
of the Rent; and it was reſolved: that it was drowned in the Inheritance: 
for, notwithſtanding the ſecond Leaſe for Years, the Intereſſe 2. Ar i 
not ſo ſevered from the Reverſion, but that by Grant thereof to him who 
Mage 455 hath the * Inheritance, ſuch future Term or Intereſt is drowned, and ſhall 
| never riſe again; and, by conſequence, this Rentſhall not charge the Poſ. 
ſeſſion of the Termor, who had the Eſtate before the Rent granted, and 
comes paramount it; for though there was a Severance of Pe fleſſion by the 
ſecond Leaſe, yet the /nterefſe Termini being granted be“ obe that Leaſe, and 
to continue for a longer Time, that ſecond Leaſe was ſubject tobe defeated 
by the Intereſſe Termini when it took Effect; and therefore the 7ntereſh Ter- 
mini was guaſt immediate to the Freehold and Inheritance, and therefore 
might drown in it. AERO. e 
00, Lit 320. My Lord Cate lays it down for a general Rule, that one cannot have a 
 Plovd. 418. Term for Years in his own Right, and a Freehold in auter urbit, but that 
= Freciriize his own Term ſhall drown in the Freehold ; and puts theſe Caſcs: It a | 
Ver. Cet. Man, Leſſee for Years, intermarries with the Feme Leſſor, this ſhall merge 
3 and drown his own Term for Years ; but ita Feme Leſſee for Years inter- 
marries with the Leſſor, her Term is not thereby drowned, becauſe, ſays 
he, one may have a Term for Years in auter droit, and a Freehold in his 
own Right, as the Hufband in this Cafe ſhall have; fo if Leſſee for Years 
make the Leffor his Executor, the Term is not thereby drowned, becauſe 
the Leſſor hath a Term ii autcr droit. So alſo if a Maſter of an Hoſpital, 
being a ſole Corporation, by the Conſent of his Brethren, makesa lea 
for Years of the Poſſeſſion of the Hoſpital, and afterwards the Leſſee for 
Years is made Maſter, the Term is drowned Cau/a qua ſupre; but if it 
had been a Corporation aggregate, the making of the Leſſee Maſter had not 
extinguiſhed the Term, no more than if the Leſſee had beed made one of 
Plow: 419, the Brethren ; but if a Leſſee for Years of the Glebe be made Parſon, the 
. 1. Term is merged, by reaſon of the Union of the Term and Freehold in hin 
to his own Right and Uſe, though he has them in ſeveral Capacities, 
Cro. Jae. | But this Rule ſeems to admit of divers Exceptions; for where the Hul. 
275. band, poſſeſſed of a Term for Years, took Wife, and after the Inheritance 
Bulf- 118- deſcends or comes to the Wife, the Term for Years of the Hnſbandis vet 
Shes. + us thereby drowned or merged, becauſe the Deſcent was an Act of Law,which 
the Huſband couldnot preventand therefore ſhallnot turn to his Prejudice; 
but he ſhall have the Inheritance in Right of his Wife, and the Term bot 
Years in his own Right, as he had before, and therefore may give away d 
| diſpoſe of the Term as he thinks fit, notwithſtanding ſuch Deſcent of tht 
e to his Wife; and this was the Opinion of Fenner, Crake, and 
Fleming, Chief Juſt, and ſo given in Direction to a Jury in a Trial at Bar 
and upon a general Verdict to that Purpoſe, thsy gave Judgment according. 
ly; and Croke ſeemed to make a Queſtion, if the Huſbind, in this Caſe, hag 
Iffue by his Wife after the Inheritance deſcended to her, ſo as thereby be 
was intitled ;o be Tenant by the Curteſy, and to have w Freehold in his cn 
Right, if this ſhould merge the Term till the Wife's Death; and yet hs 
this was a much ſtronger Caſe; but Williams totis viribus againſt the Jude 
| ment, and held the Term clearly extinct; but ap yrs 1 J 
| given ut ſupra; and in this Caſe all the Court agreed, that if he! 1 
BR made upon Truſt, for the Advancement of ſuch a Woman, and t f 
Leſſęe had after intermarried with that Woman, and then the Inhents 
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had deſcended to her, that this would not merge the Term, but that he 
night clearly diſpoſe thereof to the Purpoſe intended; becauſe he had it is 
ater droit, and to another Uſe; ſo in another Book it ſeems to be agreed, 8 
that if a Man, being poſſeſſed of a Term for Years in Right of his Wife, 
purchaſes the Inheritance, that by this the Term for Years, though in 
Right of his Wife, is merged and extinct, becauſe the Purchaſe was the 
expreſs Act of the Huſband, and therefore amounts in Law to a Diſpoſi- 
ton of the Term, by reaſon of the Merger conſequent thereupon; but a 
hare intermarnage of the Feme Termor withthe Reverſioner will not work 
a Merger of the Term, becaufe by the Intermarriage the Termis caſt upon 
the Huſband by Act of * Law, without any Coneurrence or immediate Act Page 456 
done by him to obtain the ſarne; and therefore, in ſuch Caſe, the Law 8 
will preſerve the Term in the ſame Plight as it gave it to the Huſband, till 
be by ſome expreſs Act deſtroys or gives it wax. Fed, | | 
But where the Huſband himſelf is Leſſee for Life, and intermarries with Oo. Lit. 338. 
the Leſſor, this merges his own Term, becauſe he thereby draws to himfelf b. | 
be immediate Reverſion, in nature of a Purchaſe by his own voluntary Act, Fw. 18. N. 
and ſo undermines his own Term; whereas in the other Caſe, the Termbe- 
ve exifting in the Feme till the Intermarriage, is not thereby To drawn out 
of her, or annexed to the Freehold, as to merge therein; becauſe that At- 
traction, which is only by Act of Law conſequent upon the Marriage, 
would by merging the Term, do wrong to a Feme Covert, and ſo take the 
Term out of her, though the Huiband did no expreſs Act to that Purpole, 
which the Law will not allow; but in ſuch Caſe, if the Feme ſhould ſur- 
vire, and have dower, of thoſe Lands, this feems a Merger of her Term for 
athird Part, at leaſt, becauſe now ſhe hath the Term and Freehold both 
in her own Right, and then the Acceſſion of the Freehold muſt pro tanto 
verge and drown the Term. | | | | 
So alſo in caſe where the Leſſee for Years makes the Leſſor Executor, eo. xit. 338. 
he Term is not merged; becauſe caſt upon him without any Act or Con- Plow. 418“ be 
currence of his, as a Conſequence of his being made Executor; and there- 4% a+. 
brethe Act ef Law, which caſt it upon him, ſhall preſerve it in the ſame 
Manner as if he had been a Stranger, without any Regard to the immediate 
Fieehold he had in his own Right, which was only accidental. | 
but if a Feme Executrix takes Huſband, and the Huſband aſter purchaſes Moor, pl. 
le Reverſion and dies, yet the Feme ſurviving ſhall not have the Term 137. 
vary other Purpoſe butas Aﬀets to pay Debts; for as to any Right of her | 
un therein, the Term is extinct by ſuch Purchaſe of the Huſband, becauſe 
at vas his own expreſs voluntary Act, and therefore amounts to a Diſ- 
8 of the Term by the Merger wrought thereupon; and ſo it was 
Kd by all the Juſtices. Cs 
t one who hath a Leaſe for Years as Executor purchaſe the Tnheri- Bro. Tit. 
ace, this mergesthe Term, becauſethe Purchaſe was his own expreſs Act; Leaſes 64. 
„ Baron Clerk held, that though the Inheritance in ſuch Caſe had ge- 4 
ended on the Executor, that this likewiſe would merge the Term, which 31 Con. 111. 
on lar it is Law, may be a Queſtion; but as well in the Caſe of the Pur- 1142. 
kale, s of the Deſcent, all agree that the Term would not be extinctas to Plow-419. b. 
tors, much leſs in Caſe where the Leſſor is oniy madeExecutorof the 4 2+ 
& for Years; though Plowden ſeems to infinuate, that even in that 
ME, the Term is ſuſpended during the Life of the Leffor ; ſor he ſays, 
Pat aſter his Death the Term ſhall be revived. | 1 3 
Und was given to the Huſband and Wiſe, and to the Heirs of the Huſ- REPO 157, 
ſand; the Huſband makes a Leaſe for. Years, pag dies, the Wiſe enters c, it. 
du mtermarries with the Leſſee; and it was holden that his Term was Lea, 58.- 
[ettin, becauſe the Entry of the Wife put a total Interruption to 
PE Intereſt of the. Leſſee, and avoided the Term intirely as to herſelf, be- 
Ale he was in of the Freehold by Survivorſhip paramount the Leaſe; 88 
| then 


—_— 
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then the Leaſe cannot take place again, till after her Death, againſt tlie 
Heirs of the Huſband, and whether ſhe will outlive the Perm or not is un- 
certain; 10 that during her Life, the Leſſee had no Intereſt, but only a bare 


Poſſibility, which cannot be touchedor hurt by the Intermarriage, but con- 
tinues Juft as it was before. *** 


— 
ͤ„f„f a. 
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of Leaſes for Pears: And 


herein, 


1. Of Surrenders in Fact or Expreſs: And herein again, 


1. By what Words ſuch Surrender may be made. 


Co. Lit. 337. . will not be here neceſſary to enter into a particular Inquiry concerning 

. 6 the Nature of a Surrender, or of the ſeveral Words whereby ſuch Sur— 

; Mod. 29s render may be made, it being ſufficient to ſay in general, that a Surrender 

Perk. f. 584. is a Yielding up of an Eftate for Life, or Years, to him who hath the in- 

See 2. Stra. mediate Eſtate in Reverfion or Remainder, wherein the Eſtate for Lite, 0 
Toh . Years, may drown by mutual Agreement. 1 - 

Pork. ſ. 607, So that any Form of Words, whereby ſuch an Intent and Agreement 

608. of the Parties may appear, will be ſufficient to work a Surrender; and 

oY "IM the Law will direct the Operation and Conſtruction of the Words ac 

e hg "is cordingly, without the preciſe or formal Mention of the Word Surrend: 

2Bo. © in the Conveyance; but then the Party, who would have the Benefit 

2 Leon. 30. ſuch Conveyance to work as a Surrender, muſt plead it by the very 

Rol. Abr. Words Sur/um reddidit, becauſe that only can properly deſcribe the Ops 

_— nt. 206, Tation of the Conveyance as a Surrender; and whoever would take Advan 

3 Mod. 301. tage of a Thing in Pleading, muſt determine it to that particular Species 

| Operation whereof hewould ſo have the Advantage; therefore if Leſſe fe - . 

Life or Years, ſay to the Leffor that his Will is, that the Leffor ſhall ente 

into his Lands, and ſhall have the ſame, or is content that the Leſſor ſt: e el 

have again the Land, and by virtue thereof the Leſſor enters into theLand 

this is. a ſufficient Surrender; ſo if the Leſſee ſay to him in the Reverſonꝗ t Re. 

Remainder, that he will occupy the Lands no longer, or that I ſurrender 

you ſuch Lands, Sc. and he in the Reverſion or Remainder thereupo8ng.... 2 

enters into the Land, theſe were ſufficient and effectual Surrenders at d qa 

Common Law ; but if ſuch Words had been' ſpoken privately by! 

Leſſee, or by a Stranger, and not by way of Addreſs to him in Revere 


„ 
or Remainder, this could not amount to a Surrender, becauſe there co ning 
appear no mutual Agreement of the Parties for that Purpoſe. nen, 


© Dyer251. pl. So if Leſſee for Years, Remiſe, Releaſe, Diſcharge, and for en 


| | e ma 
1, 93- Quit-claim to his Leſſor all his Right, Title and Eftate in or to {ud 7 


* P;2}, 


o. Eliz. 2. Lands; this has been held to amount to a Surrender, becauſe a Les L Years 
+ tg Jac. for Years conſiſting only in Contract, theſe Words are ſufficient to e Loſſes 


Lev. 144. ſolve that Contract, and let in the Reverſioner; but ſuch Words 
Keb. 807. | caſe of a Leaſe for Life, would not amount to a Surrender, becauſe th 
Gilb. Ten. being an Eftate created by Livery, muſt be defeated by Act of eq 


f many | 
DE 
5 Never. 


301 Notoriety, or expreſs Words of Conveyance of the Freehold, which t wiffic 

Dove oy before-mentioned Words are not, but rather applicable to a Thing v | chen; 

| Maa. 301. lies only in Grant, but of that re; for it hath been adjudged, dee 
| * ror 206. Tenant for Life grant, ſurrender and releaſe to him in the Reef hae 
| 2 Vent. 396. 15 | | | wi 
that t} 


Vou, II. 


* 


that this was ſufficient, and ſo would have been though there had not been Show, Par. 
the Word Surrender, becauſe the Word grant would operate as a Surrender Ca. 150. 
wer the Conveyance. executed; and that ſuch Surrender, though without 5 Lev. 284. 


on 


Notice or expreſs Agreement of the Surrendree, would be good till actual „r. Lech 
Diſagreement thereto. \ | „ 5 
But now by the Statute of Frauds and rufen is provided, That 
0 Leaſes, Eſtates or Intereſts, either of Freehold or Terms for ears, 
fall be ſurrendered, unleſs it be by Deed, or Note in Writing, ſigned 
by the Party who makes ſuch ,Surrender, or ſome other lawfully au- 
thorized theyeunto, or by an Act and Operation of Law; ſo as Surren- *Page458 
ders in Law, or implied Surrenders, remain as they did at Common Law, 
if the Leaſe, which is to draw on ſuch Surrender, be in Writing pur- 
l{uznt to that Statute, - Th | 1 


2. Upon what Eſtate ſuch Surrender may operate. 


lt appears by the Definition before given of a Surrender, that the 
ane is a Yielding up of an Eſtate for Life, or Years, to him in the im- 
mediate Reverſion or Remainder ; but here a Queſtion may ariſe, what 

ate in the Reverſion or Remainder will be ſuſceptible of ſuch Sur- _ _ 
render; for if the Eſtate in Reverſion or Remainder be but for Years, - 
t ſkems a great Doubt in the Books, whether a Leaſe for Years in Poſ- whos 2175 
men eon may be ſurrendered, ſo as to merge and drown therein; and it is 1 cn. 303 
, and ommonly ſaid, that Years cannot drovn in Years; therefore where O«en 97- 


Is ac ee for twenty Years made a Leaſe ſor ten Years, and the Leſſee for % ver. 
cnn Years ſurrendered to his Leſſor, this has been held to be no Sur- 3 oy 

ent nder, ſo as to merge the ten Years in Poſſeſſion, but only to transfer et 
vet em by way of Aſſignment or Acceflion to the Number of Years then | 
 Ope | in the Leſſor ; becauſe they held, that Years could not drown in Poph. 30. 


dvan pears; but the contrary to this has been held with ſome Clearneſs, and Co Lit. 
cies 0 ms to be now ſettled, that ſuch Surrender is good, and ſhall merge 218. b. 


ſee 10: fr Term; wherein they agreed, 1, That if the Term in Reverſion 88 BHS 
fre greater than the Term in Poſſeſſion, that the greater would merge 2 Vent. 326, 
JT 1h e leſſer, as ten Years may be ſurrendered and merge in twelve or Shep. Tough. 


ente 


e Land uneen Years, 2. It was held by Gawdy, Fenner and P;pham, that though 341. 


rſiono & Reverſion were for a leſs Number of Years, yet the Surrender would 
ender good, and the firſt Term drowned; as if one were Leſſee for twenty 
reupo ars, and the Reverſion expectant thereupon, were granted to one for 
'S at U Tear who granted it over to the Leſſee for twenty Years, that this 
* wid work a Surrender of the tweny Years Term, as if he had taken 
everun zen Leaſe for a Year of his Leſſor; for the Reverſionary Intereſt, 
Te (0 Mg to the Poſſeſſion drowns it, and the Number of Years is not 
| kenal; for as he may furrender who hath the Reverſion in Fee, ſo 
for » £ may to him who hath the Reverſion for any lefſer Term; and there- 
tou % held, that where Leſſee for twenty Years makes a Leaſe for 
2 Let ears, and the Leſſee for ten Years ſurrenders to his Leſſor, viz. 
nt to e Lefſee for twenty Y ears, that this is good, and the Leſſor ſhall have 
for many of the Years as were then to come of his former Term of 
caule n y Years, that is, as it ſeems, ſo many Years as were to come of 
of of Reverfion ſhall now be changed into Poſſeſſion; and he held further, 
wie 1 u if ſuch Leſſee for twenty Years had made ſuch Leaſe for ten Years, 
ing ar then granted over the Reverſion far ten Years only, viz. no longer 
ed, : a the Leaſe for ten Years was to continue, and ſuch Leſſee for ten 
a nm had attorged, then the Grantee of the Reverſion ſhould have the 
* 4 Services, and the Grantor the Reſidue of the twenty Years; 
g at the Leſſee for ten Years 7 2 ſurrender to the Grantee of the 
, III. | „„ 1 Reverſion 
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Rep 413. had the Lands already ſor a Term of a much larger Duration; and 
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+ - Reverſion for ten Years, and he thereby would have in Poſſeſſion fo 
+ "many Years, as were then to come of his Reverfion; and if he had: 
© leſſer Term in the Reverfion than the Leſſee himſelf had in the Pof 
ſeſſion, it ſhould go to the Benefit of the firſt Termor for twenty Yez 
who was his Grantor; for the Term in Poſſeſſion is quite gone ant 
drowned in the Reverſion, to the Benefit of thoſe who have the Bereit 
thereupon, having Regard to their Eſtate in the Reverfion, and not other 
wiſe: to all which Fenner agreed; and it appears by the Caſe of C::4 ann: 
Fountain ſu pra, to be taken for clear Law, that a Leaſe for Ninety-nin 
Fears might be drowned by his Acceptance of a Leaſe from the Reter 

_. .. toner even for one Year. NN | 
Page 459 But now, whether a Leaſe for Years in Poſſeſſion may be furrendere bs 
ſo as to be merged in a Leaſe in Remainder, be the Term in Remainde ve 
reater or leſſer than the Term in Poffeſhon, ſeems to be no whe ind 
Co. Lit. fertled, indeed my Lord Cote ſays, that if there be a Leaſe to A. for tweni n 
173. b. Years, Remainder to B. for ten Years, and B. releaſe all his Right 5t 
A. that here A. hath. an Eſtate for thirty Years, for one Chattel can 
drown in another, and Years cannot be conſumed in Years ; but wh 201 
ther if 4, had granted and ſurrendered his Eftate and Term to B. 
would have been merged, does not appear; and Perkins holds, that i ent 
7 Leaſe for Life be bf Lands, the Remainder to a Stranger for Years, a bs N. 
the Leſſee for Life furrenders his Eſtate to him in the Remainderf 
Years, it cannot take Effect as a Surrender, becauſe an Eſtate for | 
cannot drown in an Eftate for Years; which Reaſon ſeems to prove, t r the 
an Eſtate for Life cannot be ſurrendered to or merge in a Reer 


o 


if it be only for Years : ide Mare. ; EMO: 


re 


3. Of Surrenders in Law, or implied Surrenders: And kevin, 


1 1. With regard to Leaſes in Paſſe ion. One 
Bro. Tit. As to the Surrender in Law of Leaſes in Poſſeſſion, this is wrou 
Leaſes 14. by Acceptance of a new Leaſe from the Reverfioner, either to be "anc 
Dyer 95. pl. preſently, or at any Diſtance of Time, during the Continuance 0 
55 erk firſt Leaſe; and the Reaſon ſuch Acceptance of a new Leaſe amo bs 2 fur 
8 1 44. to 2 Determination and Surrender of the firſt is, becauſe othervile 


5 Co. 11. Leſſee would not have the full Advantage he hath contracted for lf1-1 
Oro. Eliz. Acceptance of the ſecond Leaſe, if the fr ſhould ftand in the Way, arly nc 
521, 605. Conſume any of theſe Years comprized in the ſecond Leaſe; for vl 


2 Rol. Abr. Reaſon, and to enable the Leſſor to perfect and make good his ſec che u. 


8 Contract, the Leſſee muſt be in: to wave and relinquiſh all Bet re in) 


4 Burr. of the firſt; thereſore if Leſſee for thirty Vears takes a new Leaſe, E 
2210. but for three Years, and to begin ten Years hence, yet this is pre | 
8 a Surrender and a Determination of the whole firſt Term of thirty Y le. 
PF ns becauſe thereby he admits the Leſſor s Power to make ſuch Leafe, » 


2 Tem if the firſt ſhould ſtand in the Way, would be void, becaule the A 
mon 
ſuch ſecond Leaſe be made to him in futurs; and 2t Common Lat, de, wh 
it were even by Parol, yet it would be a preſent Surrender of che at con 
Leaſe, becauſe the Admittance of the Leflor's Power to male! u Tema 
Leaſe, which is the Cauſe of the Surrender, is then at the Time o K 
Contract made for ſuch ſecond Leaſe, and therefore the Op*ra WP en 
it, to cauſe a Surrender of the firſt, muſt be then preſently to, 5 Ut for t 
at all; and it cannot be a Surrender of the laſt twenty Yea, © Nants 
main good for the firſt ten Years, becauſe that would make a Fractio nor Ri 
Seyerance of the Leaſe, which at firſt was intire, and paſſed by ca 3 . 
2 | , ; 130 1 or 
"Bi 
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Contract, and therefore cannot either by any Surrender in Law, oreven 

br any expreſs Surrender, be curtailed and drvided ; the Conſequence of 

which is, that ſuch Acceptance of a new Leaſe being a preſent Surrender 

of the firſt, the Leſſor may enter and take the Profits for the whole 

thirty Years, ſaving only the three Years compriſed in the ſecond Leaſe, - 

Another Reaſon perhaps of ſuch Sürrender may 'be, becauſe the Leſſor, 

having already made a Leaſe for «thirty Years, cannot, during the Con- 

enance of that Term, make any other Leaſe to transfer the Poſſeſſion ; 

by vet having the Reverfion oh ee den that Term. he may transfer 

hat for any leſſer Time, or to begin at any Diſtance he thinks fit: and 

hen if the ſecond Leaſe, be by Deed, it may as well be ſuppoſed to | 
carry the Reverfion, the Union whereof, with the Poſſeſſion, though for *Page469 
derer ſo hort a Time, will, as has already appeared, merge the Poſſeſſion; 
d though the ſecond Leaſe, which may be ſuppoſed to carry the Rever- 

donarv Intereſt; is not to commence till ten Years hence, yet the firſt Leſſee 

« the Intereſt and Right thereof in him immediately, and then Poſſeſſion 

id Reverfion being inconſiſtent in one Perſon at one and the fame Time, 

one muſt merge and drown the other, Rs: FF; | 

4 Huſband, ſeiſed of Lands, made a Leaſe for ninety Years by In- Dyer 140. | 
nure, and after enfeoffed certain Perſons, and took an Eſtate to him and 2 Rol- Abr. 
bs Wiſe in Tail, and after the Termor took a new Leaſe by Parol of the G 
ſband for eighteen Years only, to begin preſently; then the Huſband . | 
Id, and his Wife evicted the fermor; and itwas held the lawfully might, 4 
rthe firſt Leaſe was ſurrendered anddrowned in Law by the Acceptance 
che ſecand and then the Wife's Eſtate, by Sur. jvorſhip, came in pa- 

mount the ſecond Leaſe; and though the ſecond Leaſe, which was the 

wſe of the Surrender of the firſt, was voidable by the Wife after her 

I:ſbind's Death, yet the Surrenderof the firſt, wrought by the Acceptance 

tereof, was abſolute and preſent.  _ | BY CHAR £5 
One let Lands to 4. for Life and twenty Years over, and after let the Bendl.pl.5g, 
me Lands to B. for forty Years,” to commence after the Death of A. and And. 32. 

Ee End of the ſaid twenty Years; then B. intermarries with A. and 4. 

and B. the Huſband hath the Term for twenty Years, yet his Term 
fry Years, is not ſurrendered by jt, becauſe that was not begun, but 
Þa future /nterefſe Termini, to begin wholly afterthe firft Leaſe ended; 


there was no Union at all of the Terms. h 
ry no Surrender of his Leaſe, becauſe the Day disjoins the Union and Nil. Re 
nts the Merger, which would have followed if the Leaſe had been 59. 
the whole Term; for then the Leffor would have had the whole Eftate 407. 498. 


ale would be merged and drowned in the Reverfion. 


y Years, to begin immediately after the Death ot J. S. It was held 
dus Caſe, that this was not any preſent Surrender of the firſt Term, 
Wiz J. S. might wholly ontlive that Term, and then there would be 
nion to work a Surrender; and it being i» Fquilibrig in the mean 
de, whether he will ſurvive it or not, the firſt Term fhall not be hurt 
that contingency happens, for if J. S. die within the firſt-Term, then 
u remus of it is ſurrendered and gone by the taking place of the ſe- 
K Man makes a Leaſe for one hundred Years, the Leſſee makes a Moor 94, 
WE lor twenty Years, rendering Rent, with Clauſe of Re-entry, and 139. 
pans his Reverfion to the firſt Tefſor, he ſhall neither have the fr, 7 
nor Re-entry, becauſe the Reverſion, to which it was annexed, is Burton, 
nd gone by way of Surrender; otherwiſe it would be, if one make | 
Re for Yeary, rendering Rent, _ after grants the Revyerſion for Life, 
maA SE TH | or 
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F Leflee for Years makes a Leaſe to his Leſſor for all but a Day, this is 3B11f.203-4 


Rol. Abr 7 
rein him, as he had before he made the Leaſe, and conſequently the 3 Mod. 176, 


Leſſee for twenty-one Years' tock a Leaſe of the ſame Lands for 4 Leon, go- | 
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or Years, to which an Attornment is had, and aſter ſuch Grantee ſur 
renders; yet the Grantor ſhall have again the Kent, becauſs it was once 
Rent incident to the Reverſion, which by the Surrender is reſtored whal 


%%% A ĩ ˙· ers 5 ED 4 
„ If one makes a Leaſe for forty Years, and the Leſſee takes a n; 
Co. Lit. 218. Leaſe for twenty Years, upon Condition, that if he does not do ty 
b. an AR; that the Leaſe ſhall be void; and atier he breaks the Conditiof 
whereby the ſecond Leaſe is avoided, yet the Surrender of the f 
continues, for that was abſolute by Acceptance of the ſecond, and iert 
Condition was only annexed to the fecond Leaſe ; fo if the Le I 
had granted the Reverſibn to the Leſſee upon Condition, and after in 
Condition were broken, yet the Surrender of the Term would conting | 
becauſe the Condition was annexed. only. to the Grant of the Reit 
*Page461 * fion, and moved from the Leſſor as his Terms of the Leſſee s Enjoyme 
of ſuch Grant; but the Surrender, whichis wroughtby Acceptance of ſu 
Grant, and moves from the Leſſee himſelf, was abſolute; and the Divef jen | 
is, when the Leſſor grants the Reverſion to the Leſſee upon Condition, 
when the Leſſee grants or ſurrenders his Eſtate to the Leſſor upon Cog 
tion; for a Condition annexed to a Surrender may. reveſt the particu 

E.̃᷑rſtate, becauſe the Surrender itſelf is conditional. 

Dyer 140. 80 if ſuch ſecond Leaſe were by Baron ſeiſed in Right of his Wile, dun 
P1- 43- after the Baron died, and the Feme avoided the ſecond Leaſe, yet the 9h 
2 Rol. Abr. render of the fiift, by Acceptance thereof, is abſolute. oh fret 
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| 88 Eli. CLeſſee for Life made a Leaſe for Years, rendering Rent, and aſter aſe b 
| 264  _ renders to the Leflor upon Condition, then the Leſſee for Years tain” ©! 
F Breuer new Leaſe for Years of the Leſſor, and after the Leſſee for Lite perſd "* 

WEN, 


and 3 the Condition, and evicts the Leſſee for Years, who re-enters, and 
. Leſſee for Life brings Debt for the firſt Rent reſerved; and it was 
—— 8 that it was not maintainable, for the Leaſe out of which it was refers 
determined and gone; for though the Surrender of the 'Tenant for 
: which made the Leſſee fer Years immediate Tenant to the firft It 
and ſo enabled him to make ſuch Surrender, was conditional, yet the 
ſeating of the Eſtate for Life. by Performance of the Condition, c 
defeat the Eflate of the Leſſee for Years, which was abſolute, and 
made, and then the Rent reſerved thereon is gone likewiſe. 
Cro. Eliz. If one be Leflee for Life or Years, and take a new Leaſe of the 
B73. O Lands, though ſuch ſecond Leaſe be void ſor any Defect in the 
Moor 636. Execution of it, as if it were for Life, to begin at a future Day, &c. 
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. is a Surrender of the firſt Leaſe, for the Acceptance of the Inden — 
7179. the Contracting and Agreement to have a new Leaſe, makes a Suff, 
1 Wood's of the firſt Leaſe before the Livery is made; and therefore though 10 4 t 
Dan. 501, void, yet it cannot ſet up the firſt Leaſe again, which was before . 8 » 
boweld en dered; and ſuch Contract for a new Leaſe is a good Evidence to g. 
Powers 475. Of 2 Surrender. 5 . | | | eve 
Hutton 1oI. | 100 2} | | 
Watt and But if ſuch ſecond Leaſe were void for want of Power in the I: 


{ Maiduel. make it, then notwithſtanding ſuch Admittance of the Leſſee th 
Leaſe would not be ſurrendered ; therefore where one made à Les 


to che 
le Acc 


© OUPHt 
dir 


Ney but! 
ern 


lleaſe 


ſorty-one Years by Indenture 14 Nov. 1616, to A. to commence 40 
© Annunciation which ſhould be Ann 1619, and after, the ſame Ye 
another Indenture bearing Date 3 Doc. made a Leaſe to B. for nin 
Years to commence from the Aznunciationthen laſt paſt, by virtue! 
B. entered and was poſſeſſed, and then the Leſſor by another In 
16 Nev. 1617, made another Leaſe of the ſame Lands to A. to coll 
from 17 Nev. 1619, for forty-one Years, who accepted thereof, al 
the Commencement of his Term A. entered and was poſſeſſed, " 
his Will, and his Executors let to the Plaintiff, &c. and the only 
was, if the Acceptance of the ſecond Leaſe by 4. had determin 


5 


LEASES Ap TERMS ros YEARS. 


Texſe to B. And it was adjudged, that it had not, becauſe by the Leaſe to 


could not by his Contract after with A. give any Intereſt to A. and the firſt 
Ieaſe to A. was good as a future Intereſſe Termini, to take effect in Poſ- 
ſeſſion when the Time came, and thereby pro tanto to defeat the Leaſe 
for ninety-nine Years to B. and if it had not been for the Leaſe to B. there 
had been no Queſtion but that the firſt Leaſe to A. had been by ſuch Ac- 
ceptance of the ſecond Leaſe ſurrendered and gone; but that intermediate 
Leaſe, being ſor ſo great a Number of Years, diſables him, during that 
Tine, to contract for any leſſer Number of Years, as the Leaſe for forty- 
one Years was. | Fo 


uy render to A. by Treaſon of the intermediate Intereſt of B. but in ſuch FE 
10 Ciſe B. may ſurrenderto A. and afterſo many Years C. likewiſe, becauſe Page 462 
nenen tis Leaſe for five Years is become immediate to the Reverſion of 4. | 
on, 55 5 . 

155 2. With regard t Leaſes in Futuro. 

ucil | | 

m durrenders in Law of Leaſes in futuro, or future Intereſts; and theſecan l ao: 


70 iin Leaſe preſently; becauſe thereby he preſently admits the Leſſor's 
14 mer to make ſuch Leaſe, which if the firſt Leaſe ſhould ſtand he could 


td; and fince ſuch Leſſee hath contratted for a new Intereſt, incon- 
ent with the firſt, his Acceptance of ſuch new Intereſt waves and diſ- 
Wes the firſt, becauſe the Contract whereby it was made was intire, and 
fore the whole firſt Leaſe is ſurrendered preſently. 


ſe till Entry there is no Reverſion wherein the Poſſeſſion may drown; 2 


defore Entry might have ſurrendered his Eftate to the Leſſor, be- 


5 ſe by the Entry of the Leſſee the Poſſeſſion was ſevered and divided 
5 le keverſion, which Poſſeſſion, being by the Aſfignment transferred 


de Aſſignee, may without any other Entry be ſurrendered, and drown. 
de Reverſion. 75 | TE 


f G 


charged or extinguiſhed the firſt Leaſe, ſo as to let in the intermediate 


. for ninety-nine Years, and his Entry, the Leſſor had but a Reverſion, and 


If 4. lets to H. for ten Years, who lets to C. for five Years, C. cannot perk. ſ. 


prays be ſurrendered, for an expreſs Surrender of ſuch future Leaſeor In- 5 Co. 11. 
duell is not good; except as after mentioned) therefore if one makes a 10 Co. 53. 
aſe for Years, to begin at Michael mas next, this future Intereſt cannot by Cro- Hliz. 
7 exprets Surrender be merged, becauſe there is no Reverſion wherein pes; 605. 
may drown; for tillthe Entry the Leſſee hath no Poſſeſſion, and by Con- 2 Rol. Abr 
quence there can be no Reverſion wherein that Poſſeſſion may drown; 496. 
yet if ſuch Leſſee before Michaelmas take a new Leaſe for Years, Figgott on 
her to begin preſently, or at Michaelmas, this is a Surrender in Law of Recov.- 48, 


e in 


tiſthe Leſſee had entered, and aſſigned his Eſtate to another, ſuch Aſ- e. 


ap the OR regard to the Thing elf fo Jurrendercd, 
. 11 tothe Nature of the Thing ſurrendered, herein we muſt obſerve, Oro. Eliz. 
5 \ he Acceptance of a new Leaſe, which will work a Surrender of the 8. 


it Years, out of the fame Lands, or if ſuch Leſſee for Years accepts 
Lale of the ſame Lands at Will only, all theſe amouut to a Surrender 
and 


: 7 to be of ſomething of the ſame Nature and Kind with the firſt; Moor 636. 
Me there can be Surrender of the firſt, becauſe there is no Incon- aka, 40. 80 
Ney but that both may ftand together ; therefore it Leſſee tor Years 22 Abr. 

9s 2 Grant of a Rent, Common, Eftovers, Herbage, or the like, for 496. 


leſſee for Years, to begin preſently, cannot till Entry or Waver of the 2 Rol. Ab-, 
&ffon by the Leſſor merge or drown theſame by any expreſs Surregder, 494. 495. 
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4 and Determination of the firſt Leaſe, becauſe'they admit the Leſſors Pover 
to deal or contract for the Lands, or a certain Charge out of it, which he. 
ing inconfiftent with the Intereſt of the Leſſee under the firſt Leaſe, di. 
* ſolve and defiroy 16-5 5-4, VF „ : 
Hutt. 1. So where Leſſee for fixty Years of an Advowſon did, after the Church 
Oro. ac · 84. became void, take a Preſentation to himſelf of the Leffor, and was a 
mitted, inſtituted and inducted, this was adjudged to be a Surrender of his 
Leaſe, for by the Accepration of the Parſonage he thereby gains a new Tn. 
terefi for Life in that which was the chief Fruit of his Leaſe, and conſe. 
uently ſuch Intereſt, being inconfiſtent with his Intereft under the fick 
| eaſe, amounts to a Determination and Surrender thereof, 
Gro.Jac.ty5, But if Leſſee for Years of a Park accepts a Grant of the Office of Park 
2 Rol. Abr. keeper of the ſame Park for Life or Yeats, this is ſaid to have been :d 
3 3 Judged no Surrender of the Leaſe for Years, becauſe ſuch Office is collar 
Godb. 962 to the Land, and not any ways iſſuing out of it; and yet Che and Dy 
425 © deridge thought, that whether he had the Office of Park-keeper firk, g 
Page 463 * the Leaſe for Years of the Park itſelf firſt, thitthe Acceſſion of the othe 
2 Rol. Rep. to it would merge and drown the firſt, for the Inconfiſtency that a Ma 
357, 361. ſhould be Park-keeper to himſelf; ide Qy@7e: . | 
Cro. lac. 84, So where one made a Leaſe tor ninety-nine Years of a Manor, andafie 
* 157. made the Leſſee Bailiff of the ſame Manor for twenty-one Years, this ut 
Noy 122 adjudged to be no Surrender of his firſt Leaſe: 1. Becauſe the Bailiff ; 
2 Ph Abr. ſuch, had no Intereſt in the Lands, but an Authority only. 2. Becw 
11 : the Bayliwick was no Part of the Thing demiſed, but of another Naturg 
441. P for the Bailiff, as ſuch, is a mere Servant, and all he doth is for the Benef 
5 and in the Name of his Maſter: So if ſuch Leſſee of a Manor ve 
made Surveyor or Steward for Life, this would not determine his Leaf 
becauſe in theſe Capacities he is only a Servant, and acts in the Name 
his Maſter, and therefore no Inconſiſtency therein with his havinga Le 
| of the Manor. | | þ* #6 5 
Drer 200. But whefe Leſſee for Yearsof a Houſe or Caſtle accepted a Grant oft 
_ pl: 62. Cuſtody thereof for Life or Yeats, this was adjudged a Surrender there 
Oro. Jac: becauſe the Cuſtody is of the ſame Thing which was leaſed, and a \ 
2 Kol. Rep. cannot be Keeper to himſelf. 5 
357. Ik Leſſee for Years of Lands accepts a new Leaſe by Indenture of! 
2 Fol. Abr. of the ſame Lands, this is a Surrender for that Part only, and not for 
7 55 Whole, becauſe there is no Inconſiſtency between the two Leaſes for: 
Pt: hug more than that Part only which is ſo doubly leaſed; and though 20 
5 tract for Years cannot be ſo divided or ſevered, as to be avoided for | 
of the Years, and to ſubſiſt for the Reſidue, either, by Act of the Pat 
or Act in Law, yet the Land itſelf may be divided or ſevered, aud 
may ſurrender one or two Acres, either expreſsly or by Act in Las, 
yet the Leaſe for the Reſidue ftand good and untouched, becauſe here 
Contract for the Refdue remains intire, whereas, in the other Caſe, 
Contract for the Whole would bedivided, which the Law will not allo 


* 4 4 8 1 * 


(T) Leafes, when determined bp caneciling 


eee 
Pro: Tits S to Leaſes for Yearsowing their Exiſtence to the Deed or Inden 
6, 16. whereby they are created, ſo that the Cancelling or Delt 


Oro. Car. thereof ſhall deſtroy and avoid the Leaſe, a Diverſity ſeems to be „ 
Jes 35s, the Books between ſuch Things as lie in Livery, and may 1 
Moor 35. pl. | i ; 


116. 3 Com, Dig. 223. 
- 


he 
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manual Occupation. can be had; therefore if one had made a Leaie for 


Leaſe itſelf, becauſe ſuch Leaſe of Lands or Houſes lying in Manurance 
and actual Occupation might at firſt have been made by Parol only, with- 
aut any Deed or Indenture: And therefore ſuch Deed or Indenture being 
not ofthe Eſſence of the Leaſe, the Deſtruction or Cancelling thereof ſhal] 
not defeat or deſtroy the Leaſe or Intereſt of the Leſſee, becauſe his actual 


urch 
$ ad- 
f his 
In- 
onle- 
e ul 


Park 
en 70 


cupation thereof, gives ſufficient Sanction and Notoriety to the Cantract, 
x; to the Intereſt of the Leſſee in the Lands and Houſes themſelves, 
though thereby the Deed itſelf, and all Covenants, which had their Exiſt- 


later: ence only by the Deed, are defeated and avoided, but if the King made 
D. Leaſe of ſuch Lands or Houſes by Letters Patent, which are Matter of 
r|, 0 Record, if the Letters Patent and Inrolment are deſtroyed or cancelled, 


e othe due Leaſe itſelf falls to the Ground, berauſe theſe Letters Patent and In- 


a Ma | 
the Leaſe, are deſtroyed and loſt: So if a common Perſon had made a 


ndafi Leaſe for Years, or a Grant for Years, of Tithe, Common, Advowſons, 
his u. rother Things which lay merely in Grant, in ſuch Caſes the Cancelling 
lf, 2 * Deſtruction of the Deed, whereby they were created and ſubſiſted, muſt 
Becul eceſſarily deſtroy the Intereſt of the Grantee likewiſe, becauſe ſuch Deed 
Nature s of the very Eſſence of the Deed or Grant, without which it could not 
Bene ne been made at firſt, nor can ſubſiſt afterwards, ſuch Deed being the 
OT ve uy Evidence of the Contract, which could not}be executed by any actual 
s Lead olſeſſion or manual Occupation; but now, ſince the Statute of Frauds and 
Name erjuries, which makes all Leaſes for above three Years to have only the 
22 Le orce and Effect of Leaſes at Will, unleſs they be in Writing, and ſigned 


be ofthe fame Eſſence as the Leaſe itſelf; and therefore the Cancelling 
r Deſtruftion of that ſeems to deſtroy and avoid the Leaſe itſelf, becauſe 
(ftroys all Evidence allowed by Law for the Support thereof; though in 
ich Caſe Chancery frequently ſets up the Leaſe again, or decrees the 


int oft 
* thered 
id a \ 


e of! arty to execute a new one for the Reſidue of the Term, which is not 

ot for duft the Prohibition of the Act, becauſe there was once a good and ef- 

-5 for wal Leaſe made purſuant to the Statute. | 

oh aC Andthough that Statute excepts Leaſes not exceeding the Term of three 29 Car. 2, 

| for! ars, yet not abſolutely even thoſe; for it goes on, © not exceeding the e. 3. 

the Pat Term of three Years from the making thereof, whereupon the Rent-re- A Lease 

d, and emed to the Landlord during ſuch T erm ſhall amount unto two-third On _ 
Las, Parts at leaft of the full improved Value of the Thing demiſed, and mence in 

ſe here at no Leaſes, Eftates or Intereſts, either of Freehold or Terms for Hetere, by 
Cale. tears, or any uncertain Intereſt, not being Copyhold or Cuſtomary In- F270) is void | 


not allo 


Operation of Law.” 
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aftual Entry, and ſuch Things as lie only in Grant, whereof no actual or | 


al Years, at Common Law, of Lands or Houſes by Deed or Indenture, and 
| tear, raſe or cancel it, yet this would not deftroy the Continuance of the 


[Entry into the Land, and Continuance of the viſible Poſſeſſion and on | 


'mlment, which were of the, Eſſence of the Creation and Continuance of *Pag*464 


5 the Party, &c. the Deed or Writing whereby ſuch Leaſe is made ſeems 


ret of, in, to or out of any Meffuages, Manors, Lands, Se. ſhall be 3 N 
Agned, granted or ſurrendered, unleſs it be by Deed or Note in Wri- Mod. 615. 
uy, iyned by the Party ſo aſſigning, granting or ſurrendering the ſame Ld. Raym, 
their Agents thereungo lawfully authorized by Writing, or by Act 736. 
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EGACIES. 


A at a 1 properly is. IR 


(B W a Ae 1228 ſaid to be well gt 
466. 


And herein, k 


1. What Words make a LY Bequeſt. Ii 
2. What ſhall be a ſufficient Deſcription of the Perf tc 
Is 
3 What ſhall be a ſufficient Deſeript ion of the Thiag 
given, and what ſhall be ſaid to be bequeathed. 469 


(Odi pat ſhall be an Ademption or Extinguiſhment a 1 


+ a Legacp. 470. 
tau ion of a Debt or Dutp owing rom the Teltator 


5 Tegac x 
(E) Dr Legacies veſted 02 lapted. 476. | C 
And herein, 


1. Where it ſhall be a la ſed Legacy by mY Legatee 
dying in the Life-time of the Teſtator, and where i 

| tuch Caſe it ſhall-veſt in norton Perſon, to hom 
is limited over. 476. | 
2. Where a Legacy ſhall be ſaid to be veſted or 137 b. 
being to be paid at a future Time, to which the I, othe 
gatee did not arrive. 478. 


dition mult be complied with, otherwile the Mic 
will ve fozfeited. 479. 

(G) Df Specific and Pecuniarp Legacies, and t 
Difference between them. 482. FM 


a (H) Df abating, refunding, and giving Securityf EN 


that purpole. 483. TY 
(1) Df Kefiduarp Legacies and Legatees. 48% 2 
(K) Df the papment of L egaties. 484. | gk 
And herein, 3 1 20 


1. What ſhall be a good Payment, and | to dia to 


ef made. | 484. ; 


3 1 * : - 4 b N 


r 2. At what Time a Legacy is to be paid. 486. bh A 
3. Where the Legatee ſhall have Intereſt, and Main- 


tenance in the mean Time. | 486. — | : 
() Of the Executors Afſent to a Legaty. 48 


(M) Legacies, In what Court, and how properly 
ke TD 


wet mY A 8 
1 Sn — 1 » Gs — + ET 
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Y What a Legacy properly is. age 466 


(a) Legacy is defined a Gift or Bequeſt of a ( ) particular Thing Swinb. 17. 
A by Teſtament, in which an Executor is (e) named, or by a Writ- Kaya {4 
| ing in Nature thereof, called a Codicil, and in which no Executor (Orbe 5 
is hnamed. - | e 2 Word Deviſe 

4 2 „ 5 is ſpecially 
1p-7priated to a Gift of Lands, the Word Legacy to a Gift of Chattels; though both ate uſed pro-—- 
miſcunfly, Godolphs 271. (5) For if a Man diſpoſe or transfer his whole Right or Eſtate upon 
another, thiz, according to the Civil Law, is called Hæreditas and he to whom it is transferred is 
terined Heres: but by our Law he only is called Heir, who ſucceeds to Lands and _Tenements WE 
Gudoiph. 271-2. (e) But though a Writing, in which a Perſon expreſſes his Mind to grant ſuch 


and {:ch Thing: after his Death, cannot be called a Teſtament, unleſs an Executor is named, yet it = 
wol Force and lite ſufficient to paſs what he therein declares, and Anminiſtration ſhall be granted, Wn 
vith the ſai Writing er Codicil annexed, to the next of Kin, and ſuch Adminiftrator i obliged to 
dere the Pirections of ſuch Writing, and pay the Legacies as far as he has Aﬀdlets. Fee Tit. Exe» 
© tor and Aeimmuſtraterss > TE . : #4 1 
A Donaſis Cauſa Mortis is a Gift in pre/enti, to take Effect in futuro Su inb. a2. 
alter the Partys Death, and is in Nature of a Legacy, and waits upon e 2724 
the Death of the Teſtator, and is ambulatory and open till his Death, Chyn- Xl "by. 
and may therefore be revoked, as a Will may, but has no Dependance on = 
the Will; and therefore by a general Revocation of all former Wills ſeems TW 
uct to be revoked, without added, and all Gifts, Legacies, Sc. But if == 
one juſt before his Death give any Money, or other Goods, to another __ - = 


abſolutely, this was not a Donatzo Cauſa Mortis, becauſe not revocable; | "3" 

1 if he had ſaid, This /hall be yours, I I die, or any Thing to -- x 

that Purpoſe. peer ft | : | 

If one by his Will in Writing deviſe a certain Legacy in Money, and Cres Jos. 

aterwards ſays to his Executor, I have by my Will given ſuch particular 345-6. 

Legacies, I would have you increaſe the ſame to ſuch a Sum, this by the 8 5 1 

Civil Law is termed Commiſſum Fidei, and a good Legacy. Se EI, — . 
8 . 1 now the 


Stat ute 29 Car. 2. C. 3. and Tit. Wills and Teftaments} 


Ul 


I Nuncupative Wills, where the Eftate amounts to gol. muſt be atteſted by three Witneſſes and 
made in the Teſtator's laſt Sickneſs, Cc. 29 Car. 2. c. 3. ſ. 19. But Soldiers and Mariners muy diſ- 
Pſe of their Eſtates as beſore the Ac. Id. ſ. 23 | | „ 


1 
i 


© ey 997 ͤ 2 - 7 ” 2 : A 2 OE 
9 —_— Hy OR AT. - Þ 2 > 
A 7 4 E 7 Nr 5 - 2 in $i — > A N * N > 2 1 % i . 
1 A N ward CIP IS 4 oy 22 Es DG. 7 . rr — . — N . 
„ , e . . er EIN + 
"OE 3 1 — Wot Fe S -_ DI ECT. #£ 12 „ Lg OR Es. a oe 
2 . r eras a 7-30 * ; 2 ep" . Bag d * — 3 
8 — We . r 3 "7 * Po þ ES n 
. EAT EE, a. r NN Da r f 
- . o TIL 48 5 I >» — EE $ — N 1 1 4 
err Ann * 2 3 TE þ * er 5 FUR g 25 L 
= 7 aero aro = RS bra og = oo Yrs ns 3 AY rr rr - 
— «4 12 * n . * LE. RR 8 | pe 
* _ - — Pao . bs wm 1 18 2 N — Je dit. A * * 


Ia Man covenants with F. S. to pay him 201. and afterwards by Will a Leon. 119 
he deviſes to him 200, in Diſcharge of the ſaid Covenant, this is not a 
Legacy ſuable in the Spiritual Court, but remains {till a Debt, recovera- 

eat Common Law, | | TE 208 f th 
But if J. covenants with J. S. that he will pay 20, a-piece to B. C. 2 Leon, 19 
nd D. and afterwards he deviſes 20. a · piece to H. C. and D. in Diſcharge Davie an 


— 


"this Covenant, theſe are good Legacies, and recoverable in the Spiritual ror ay 2 
- x 5 It vide infa 


Letter (M 


Court, the Covenant in this Caſe being with a Stranger, and therefore 3 


pon 


* 


C. and D. have no Remedy, but by applying as Legatees. 


| 
1 ; tay — — i — SI IEOE NIEL WS, ͤ— 8 l 
of h 3 3 + 10 a 
(B) Uhere a Legacy ſhall be ſaid to be well given N 
JJC CES SOFT 5% And herem, > tai ns G 
1. What Words create a good Bequeſt. 
| : 8 . * ; 2 J 2 
| Godolph. ERE we muſt obſerve, that although in Grants and Deeds of Cit t 
.. H the Law requires a ſet Form ef Words, yet in laſt Wills and Te. . 

#Vern-497. taments, which are preſumed to be made at the Time when the Tefator 

| is [nops Cincilii, the 4 regards. chiefly the Intention of the Teſtator, 
page a6 7 and therefore any Words, which manifeſt his Intention to create or give \ 
2 a Legacy; will be ſufficient for that Purpoſe. | ng 1 
Godolpb. As if a Man by his Will ſays, 7 do give, bequeath, deviſe, order or 3h. t 

' 881» point to be paid, given or delivered; or My Will, Pleaſure an Defire is, that 
7 he ſhall have and receive, or keep or retain; or diſpoſe, or affign, or lu 1 
* fuch a Thing to ſuch a one; or Let ſuch a Perſon have ſuch a T hing; theſe, tl 
or the like Words, are ſufficient to create a good Bequeſt. | [ 
| 85 dolob So if the Teſtator ſays, I depute ſuch a Thing 19 A. B. or I afſign fuk 4 
282 Where 2 Thing to C. D. theſe are good Bequeſts or Legacies. - 0 
It is aid =" | | . 5 
that a Legacy may be given by Signs, Becks, or Node, by the Head, Hands, or Eyes, or by ſhewing x : 
pleaſed or difpleaſed Countenance, or by other Motion of the Body; becauſe the Law regards more | 
the Meaning and Intention, than the Words of the Teſtator. Godolph. 282-3. e 9 
Godolph. So if a Man by Will gives 100). beſides the Cloak, Sc. this is a good 8 
482. Bequeſt of the Cloak, Sc. as well as of the 100k © | nl 
Godolph. So if a Man ſays, Ou? of the lool. which T bequeathed A. I give B. 50l. . 
a8 2. this is a good Bequeſt of the 50/4. to B. becauſe only a falſe Demonſtration 1 

| in an immaterial Circumſtance, which ſhall not vitiate the Legacy; but in 

this Caſe A. takes nothing; for Words of Diminution ſhall never be con- 
| ftrued to give a Legacy by Implication. ET TE 855 
Godolph. But if the Demonſtration be totally falſe, as if the Teſtator ſays, Il. 05 
2. oveath to A. the tool. which I have in my Cheſt, and there is not any 1 
Money in the Cheſt, the Legacy is void. | R 
Godolph. If the Teſtator ſays thus, V my Son A. marries B. let not my Exccutir 5 
By give him lool. theſe Words, on A. s not marrying B. are ſaid to be ſuff- A 
ceient to give him the 1004. : „„ N 
Godolph. If a Legacy be given by the Teftator to the Son of one who is indebted 04 
284. to him, and the Teſtator adds theſe Words, 1 /hould or would leave hin bor 
more, if his Father had paid me what he owes me, it is held, that if after- ben 

88 wards that Son happens to be his Father's Executor, he is by theſe Words 
RE. freed from that Debt, which his Father owed the Teſtator. 5 | 
aver. 467. If there be a Deviſe of a perſonal Thing to A. for Life, directing hw 1 
at his Death to give it to B. this amounts to a Deviſe of the Uſe of it only 4 
to A. for Life, Remainder to B. 1 "7 
4 Vern. 181. 4. deviſes his Land to B. in Fee, paying 4ool. whereof 200). to be Lf 
Robinſorver. at the Diſpoſal of his Wife, in and by her laſt Will and Teſtament ie 100 
65 S whom ſhe ſhall think fit to give the ſame; theſe Words veſt an abſolut =; 
9-9 Intereſt in the Wife, ſo that though ſhe dies inteſtate, her Adminiftrato £ 
mall have the 200. „% V kio 
— » 
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\ 
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1fa Man gives Legacies to his Children, to be paid at Tyenty-one or 2 vern. 5. Wil 


Marriage, and if any of them die before Twenty-one or Marriage, the Themar and 
1 ſuch Child to be diſpoſed to two or more of the Children then Thomas. | 
ling, in ſuch Manner as his Wife (whom he made Executrix) ſhould _. 5 


chink fit, and one of the Children dies under Age, and unmarned, the 
Mother () may Fei ſuch Legacy to any one of the other Children, (% But an 
and it will be goagd .. 8 ; $017.11 566. 55, TExeevtor 
1 FAYE JJ; BR SY > Rag RTE 
ul Power to diſtribute a Sum of Money amongſt Child ren at Diſcretion, and he makes an unreaſon-/ 
able or indiſcreet Diſpoſtiony it will be controuled in a Court of Equity. 2 Vern. 513-—As where 
Man having two Daughters, one by a for ner Wife, and another by a ſecond Wife, deviſed his Ef- 
ute to lis Wife, to be diſtributed bet veen his Daughters as his Wife ſhould think fit, and ſhe having 
given 1000“. to her own Daughter. and but 100%, to the other, the Court decreed an equal Diſtribu- 
tiow Lern. 855. Cragrave and Fee; & wide 2 Vern. 41. 8. F. 1 1 


If a Man deviſe 401. to be paid . S. by him to be diſpoſed of in ſuch «Chan. Cas 
Manner as the Teſtator ſhould, by a private Note, acquaint him with, > : 
LING” . 3 5 | Martin and 
and dies without ſuch Appointment, this is ſaid to be a good Bequeſt to Clerk, 
the Party. | Ts | = 3 1 
But 1 bas been held, if 4 by Will gives a Houſe at F. to B. his Wife z p. Will. 
ir Life, and declares that he will difpcſe of the Goods and Furniture in ao. | 
that Houſe, aſter. the Death of B. by a Codicil, and makes B. reſiduary Prin. 1789. 
Leoatze of“ all the Ryidue of fits perſonal Eftate whatſoever not before B 
6' "ſed of, or reſerved to be diſpoſed of by his Codicil, then makes two decreed. 4 
Ccdicils, but takes no Notice of the Goods and Furniture in the Houſe at Pageg6s 
F. and makes his Wiſe one of his Executors, that the Wife ſhould not have #3 


the abſolute Intereſt in the Goods and Furniture in the Houſe at 7, but "Lb 
that it ſhould be diſtributed after her Death as an undiſpoſed Intereſt, and "1h 


ſhe to have her Widow s Part thereof only, „ | b 

one deviſe his Land for Payment of his Debts and Legacies, and de- ,ye,,, 153, 
viſcs 400). a-picce to two of his Siſters, and to his third as much as his Farchan Wa 
Executor fhall think fit; the third ſhall have 4ool. alſo, and be made equal and 5rown, * my 
to her other Siſters, if the Eſtate will hold out. „ / | 


Fer gt: 


2. What ſhall be a ſufficient Deſcription of the Perſon to take. 
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It ſeems agreed, that if a Man deviſes Legacies to all his Children and 


| N 

a ü | Dyer 17 meds 
Crand-children, that this extends only to thoſe who were in fe at the Co. Lit T1. 4 
Time when the Will was made, for then the Will ſpeaks, and none born b. | ett 
alter are to be let in, unleſs there had been future Words in the Will, 8 | ws 
tt all his Children or Grend-children which /hould be born er be living at ee, _ 
its Dath. | | : 105. where fo 
| 3 | Fs _ a Mandevi- FE 

ſel 29/. a-piece to all the Children of his Siſter; it is there ſaid to bave been decreed, that a Child 4h 1 
born after the Will, and before the Death of the Teſtator, ſhould take, the Word Children eompre- 
bending all. e ? 33 4 
If a Man deviſe the Surplus of his Eſtate to his Grand- children living 2 Vern. 210 · Wl þ 


2: his Death, Grand-children born after his Deceaſe ſhall not take it; for * 
if » _ 0 intended it, he would not have reſtrained it to Children living W 
a his Death, Rt 5 . 8 
If onedeviſethe Surplus of his Perſonal Eſtate tothe Children of A. and 2Vern. 40 
Z. and neither of them has a Child at the Time. of making the Will, or #4 and 
tne Neath of the Teſtator, the Deviſe is executory, and extendtoany as 
Children that A. and B. ſhall afterwards have; and the Children of each 
ſhall take per Capita, and not per Stirpes, they claiming in their own LOR 
Night, and not as repreſenting their Parents. r 
it 4. deviſe 1500/, in Truſt for the Children of B. and B. has 2 Ven. il 
valy one Child, and Several Grand- children, the Child only ſhall take, a 
e % ai & wed 21 rn 
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aan the Grand- children ſhall not come in for Shares; but if B. had not 
24 Child living, the Grand- children might have taken by the Name of 
e 41, If a Legacy of 5000. is given to the eldeſt Son of A. to be begotten, 
Novi. N. to place him r and 4. has a Son born after the Teſlators 
creed. Death, the Legacy ſhall be paid him though not born in the Teftator's 
Life, and though it was given to him for a particular Purpoſ. 
$Chan, Rep, If Money is deviſed to younger Children, where there are divers 
1. Bretton Daughters, and a Son, who by Birth is a younger Child, but is Heir at 
ver. Bretten. Law to a conſiderable Eftate of Inheritance, he ſhall not be conſidered as 
ai young Child) 16 as d take by the Deviſee ou 
cee 35. A Man by Will deviſed all his Goods in ſuch a Houſe to G. for Life 
ver Earl of and after his Deceaſe to the Heir of J. S. and the Point was, whether he 
Clarenden, that was Heir of J. S. ſhould take theſe Goods as Deviſee, and the aid 
Goods to go to his Executors, although ſuch Heir die in the Life-time of 
G. or whether he who was Heir to J. S. at the Time of G.'s Death ſhould 
have them; and though it was urged, that thoſe Goods were only the 
Furniture of the Capital Houſe ; yet my. Lord Chancellor was of Opinion, 
that they abſolutely veſt in him that was Heir of J. S. at the Time of the 
| Death of J. S. and decreed accordingly. :. 735 No 
e Vern 346. The Duke of Bolton, by Will deviſed in theſe Words, viz. Item, 
I give and bequeath unto ſuch of my Servants, as ſhall be living with ne 
*Paze469 * at the Time of my Death, one Years Mages; per Lord Keeper, Stewards 
EEE: of Courts, and ſuch who are not obliged to ſpend their whole Time with 
their Maſter, but may alſo ſerve any other Maſter, are not Servants within 
the Intention of the Will; but J will not narrow it to ſuch Servants only 
tdttat lived in the Teſtator's Houſe, or had Diet from him. | 
2 Vern. 331. J. gave Legacies of 151. a-piece to each of his Relations of his Father 
ee and and Mother s Side, and gave the Surplus of his perſonal Eſtate to B. and 
Beale. | made C. his Executor; the Executor paid 154. to the Teſtator's Coufin- 
5 German, and 151. a- piece to her four Children; and the Court allowed 
the Payment to the Children, and would not reſtrain the Deviſe to the Re- 
lations within the Statute of Diſtributions. | 1 
Preced. But notwithſtanding this Caſe, it ſeems the eſtabliſhed Doctrine of the 
i e 301. Court of Chancery, to make the Statute of Diſtributions the Rule and 
: Meaſure of ſuch general Deviſe; as where 4. deviſed all his Real and Per. 
ſonal Eſtate for the Uſe of his Relations, without ſpecifying any in parti 
_ cular, or uſing any other Words; and it was agreed to be the Rule of the 
Court, in the Conſtruction of ſuch Deviies to Relations, that thoſe, who 
by the Statute of Diſtributions would be intitled to the perſonal Eſtate in 
caſe he died Inteſtate, ſhould upon ſuch general Deviſes, be let intb the 
ſame Proportions only; and my Lord Chancellor ſaid, he thought it the 
beſt Meaſure for ſetting Bounds to ſuch General Words, and that it had 
been often ruled accordingly. 8 


3. What fill be a ſufficient Deſcription of the Thing given, and what 
4 3 hall be faid to be bequeathed. [Ss 


* 


. Gololphin ſays, that in order to find out the Teſtator's Meaning, with 
(a) But in reſpect to the Things he intended to give away, it is neceſſary chiefly tore- 
another gard the (2) Time when the Will is made; for it is a Preſumption of Lav 
Place he that the Teſtator's Mind was not altered, unleſs it otherwiſe appear by 
| rod wg ſufficient Evidence; therefore, ſays he, if a Father bequeath to his 1 
de under- we % „ | | 1 
Nood as the . 5 
FTeſtator makes uſe of Words in the preſent Tenſe or future Tenſe; and that if it be doubtful, vie. 
ther they refer to the Time paſt or the Time to come, they ſhall be underſtood to relate un d 
Time that is to come; and that therefore if a Man deviſe his Corn indefinite ly, it ſhall be under- 
food all ſuch as be hath at the Time of his Death. Godo)ph. 274 


a 
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at his Death, which he had not at the Time of making his Will; and it is 


» 13-1 | ; #*;; | 4 . | Fo” = of k 8 | 4 & 

II. E GAA | 9 

5 1 ; ; "7 ; . a ey | —_ 
(ho is a Student) all his Books, and aſterwards buys other Books, th 4 
Books ſo bought paſs not. 12 e ee e e e 9 


But it ſeems clear, both by our Law and the Civil Law, that a Deviſé Swinb. 418. + | 
of all a Man's perſonal 1 whatever he died poſſeſſed of, and not 10 44 
that only which he had at the Time of making his Will; for the perſonal {5 0; Tit. 
Eſtate being tranſient and fleeting, and, from the Neceflity of Dealing and Deviſe: Let- | * 
Traffic, lable to daily Alterations: if the contrary Reſolution ſhould pre- ters (B) and Wi 
vail, it would put Men under the Difficulty of making a new Will every H) EE 


Day, and create the greateſt Perplexity imaginable. ..: 


Alſo it hath been determined in Chancery, that if a Man deviſes to his';ye::688, WY 


Wife all his perſonal Eſtate, at a Place called . all his Perſonal Eftate, Sj 
as Coaches, Horſes, Sc. there at the Time of his Death, ſhall paſs; though = 
not there at the Fime of making the Will, the perſonal Eftate:being ftuc- = 
tuating and varying until the Time of the Teftator's Death. & ©: 1195 * 


But where a Man deviſed to his Niece all his Goods, Chattels, Houſtold - Abr. Eu- +84 


Stuff, Furniture, and other Things, which then were or ſhould be in his 201. i + 
Houſe at the Time of his Death; and ſome Time after died, leaving about Fo urns arg 
265]. in ready Money in the Houſe; it was decreed, that this ready Mo- 8 
ney did not paſs, for by the Words other Things, ſhall be intended Things ld. 
of like Nature and Species of thoſe before-mentioned: . Wh 

* If a Man deviſe his Houſe, and all his Goods and Furniture therein, to Page 470 
bis Wife for Life, and after her Deceaſe, to his Son R. and his Heirs, ex- Wern. 538. 
cept his Pictures, which he gives to his Sons A. and B. and he has Pic- 2 and 
tres in Boxes as well as thoſe hung up in the Houſe, and likewiſe Pictures 


n . 


proved in the Cauſe that he had Skill in Pictures, and frequently bought 
pictures and ſold them again; the Exception of the Pictures ſhall extend 
as well to the Pictures hung up, as Furniture as to thoſe in Boxes, and as 
well to thoſe in the Houſe at the Time of the Will, as to thoſe bought in | 
aker the Will Wade‚e‚e‚e‚ee....... bers ho 
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(C) Ahat ſhall be an Ademption or Extinguichment 
| ok a Legacy. | WES 


SVINBURNE diftinguiſhes between the Ademption and Tranſlation of a Send 6h Da, 
LEFACY 3 the firſt, ke ſays, is the Taking away a Legacy which was 326. vu 15 
before bequeathed, which may be done by an expreſs Revocation there- 900 
of, or it may be done ſecretly and by Implication, as by giving away or 
voluntarily alienating the Thing deviſed, Tranflation of a Legacy is the _ 
Beſtowing of the ſame 8 another, which is likewiſe an Ademption; 
aud therefore there may be an Ademption without a Tranſlation, but there 
can be no Tranſlation without an Ademption. * 1 xs, 
The Ademption of a Legacyis no more to be preſumed than the Revo- S$»inb; 32 
cation of the Teſtament, unleſs it be proved; and therefore if the Teſtator * © "mai 
bequeath all the Corn in his Barn, and lives after the making of his Will HY 
ull the Corn is ſpent, andother Corn is put in the Place thereof, this ſpend- 
ing of the Corn is no Ademption of the Legacy, and therefore the Legatee 
{hall have ſuch Corn as is found in the Barn when the Teſtator dieth, un- 
leſs the Corn found in the Barn at the Death of the Teſtator be greater in 
Quantity than was the Corn at the Time of the Will made, for ſo much 
is due, but not a greater Quantity than was the firſt. = 
So if the Teſtator bequeath a Ship, and afterwards, by piece - meal, re- g inb. ga 
puts and rene vs the ſame, ſo that there remaineth nothing of the old = . 
+: 0 1 ö 55 ut „ 


e cen e . 


but only the Bottom Tree, here is no Ademption of the Legacy, but che 
l 3 5 | yu may recover the whole Ship. "=" $9068 aner 5 My 2 
Sölnb. 523; If a Manbequeath a Houſe, which afterwards he voluntarily pulls down, | 
23324. or which is blown down by the Wind, or is conſumed by Fire, and after. 
wuands he erects a new Houſe where the old Houſe ſtood; Sinburn is 0f 
Opinion, that the Legatee in neither of theſe Caſes can have the ney 
Houſe ; it being a feral Rule of the Civil Law, that a Houſe bequeathed | 
being deſtroyed, if the Teſtator build anothegin the ſame Place, the Legacy 
| is extinguiſhed, unleſs. the Meaning of the Teftator were otherwiſe, © 
.8xind., gas. But if the Teſtator do bequeath ah Houſe, and afterwards, by Piece, 
mmeal, repair the ſame, ſo that there is no Part-of the old Matter or St; 
remaining the Will of the Teſtator is not hereby preſumed to be changed; 
- and therefore the Legatee may recover the Houſe fo * repaired, for it is 
_ deemed to be the ſame Houſe ſtill in Lac. 
Suinb. 584. Alſo if the Teſtator, being conſtrained by Neceſſity, as for the Payment 
of his Debts, ſupplying himſelf or his Family with Food and Necefſaries, 
De alienate the Thing bequeathed; this is no wrongs of the Legacy 
| Aud therefore is the Executor bound to redeem” the fame, or to pa) the 
2 %% (% 8 
page 471 * So if the Thing bequeathed be not fully alienated, as if it be pledoed 
. a 525. Or pawned, the Legacy is not thereby extinguiſhed; and therefore the Ex- 
ccceeec.cutor in this Caſe is bound to redeem the ſame, and to reſtore it to the 
can e NILES or to pay the Price thereof, if he ſuffer it to be forfeited. 
S»3nb. 528. f a Legacy be given to one Perſon, and afterwards in tlie () ſame Will 
(a) So if by the 1ame' Thing is-givep to another, this is an Ademption of the Legacy 
Teſtament; as to the firſt Perſon, for the utmoſt Conftancy ſhail' be preſumed in the 
| he hadeiven Teſtator, till the contrary appears; and therefore in this Caſe they flull 
| it to oneFer- i Abe L . 5 „„ ͤ 124 Ti 
| fon and by divide the Legacy between them g. 12 
Codicil to 5 . 66 3; | l „% ĩ Ü Es, 
another, this would be no Ademption, unleſs it appeared the Teſtator's Intention that it ſhould be ſo, 
as If he had ſaid, hat which I did bequeath to A. 1 give B. theſe or the like Werds wholly take way 
the Legacy. Swinb. 529. If it was a ſpecific Thing that was bequeathed, ſhall not the ſecond 
Deviſee take, as the Iaſt Words in a Will are to govern? © „ 


Raym, 235 Tf a Man beqiieath'# Legacy in theſe Words, Bx. 1 give to my Niece A. 
Fewlet's cook which my Sifter B. hath 'now'in her Hands F mine,” as by bond ab. 
Caſe f 4 N 9 fs 
x pears ; and after the Money is paid, and ten Years after Payment thereot 
the Teſtator dies, yet the Legacy is good, though the Security is altered; 
or by the Words no more is intended but that the Legacy ſhould be as 
ſiure as he could make it. at woot n 
Abt. Eq. · So where a Man deviſed in the following Manner, viz. I giveand deviſe 
302. to A. my good and only Uncle, the Sum of Sool. that is to ſay, that Bond 
Orme and and judgment he gave me for 4001. and 1007. in Money, and makes his 
3 681 Wife Executrix, and deſires her to be kind and aſſiſting to his Uncle, that 
A 78 he might live as became a Gentleman; the Uncle ſome Time after ſold an 
| Eſtate, and with the Money paid off 320/, and took up the Bond, and had 
_ * + the Judgment vacated, and gave a new Bond for the remaining 80/. and 
ſome Time after the Teſtator died, and the Uncle having Notice of this 
Will, brought his Bill for this Legacy of 53500. Forthe Executrix it asi. 
ſiſted, that this was a ſpecific Legacy of that particular Bond and Judgme"!, 
and they being cancelled and altered before the Teſtator's Death, was an 
Ademption of the Legacy as to ſo much; and beſides, they urged that this 
Paymentof the 420/. amounted to a Releaſe, ſo that he could only be ini 
tled to the Peſidue. On the other Side it was infiſted, that the Diverlity > 
where the Money is voluntarily paid in by thePerſon who owes it and whele 
the Teſtator ſues for and recovers it; in the firſt Caſe, the Legacy — 
tinues ſtill good, becauſe the Money only comes home to the perſon 
. Efate ; but ia the other Caſe, the Teſtator ſuing for it, ſhews that wy 


} 
% ' 


Difference taken in the Books between a voluntary and e ene Pay- 


I Teſtator bequeath 100). to a Man, and in the ſame Teſtament gives Seinb. 358. 


of Horſe's Commiſſion, and paid 650). for it; and it was proved to be Chan. 26h. . lap 
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> G AQ TIT B % | 
endl to make it his own, and therefore would not leave it to the Leg. 
tee to recover; and the Juſtice of the Uncle ought not to prevent the . 
ſection of the Nephew; and no Alteration of his Intention appeared. My 
Lord Keeper was clear of the ſame Opinion, and decreed the bor Bond to 
be delivered up, and the Reſidue of the Legacy to be paid. © © 
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One by Will deviſed thus: Item [give and bequeath to my Grand-daugh- Abr Be ge- 
ter Mary Ford (the NPlaixtiſ) the Sum of. 4ol. being Part of a Debt FU an 4 Ferd and | 
ecing to we for Rent from G. M. /4e allo ing what Charges ſhall be expended Teming. | 
in getting the ſame. Item. I give and bequeath unto my Grandſons A. and B. 5 
the Refl and Refidne of what is due and wing to me from the ſaid G. M... ' i 
which is about Aol. to be equally divided between teln, they allowing Ghatgesas ©, | 
of: rc/ard. After the Teſtator received the whole Debt owing for Rent from FL 
C. M. and for the Plaintiff it was infifted, that there was a Difference db +» 
tween a ſpecific and a pecuniary-Legacy; that theugh the diſpoſing of a2 | 
ſpecific Legacy might be an Ademption of it, yet this being a pecuniary - 
Legacy, the paying the Money to the Teſtator would not be a Loſs of it. : 
On the other Side it was inſiſted, the Difference between a voluntary and 
compulſory Payment, that though the firſt was no Ademption yet the ſe.  _. 
cond was, and that the Teſtator obliged G. M. to pay in the Money. But 
my Lord Chancellor was of Opinion, that there was no Foundation forthe 
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ment, for the latter might be with an Intent to ſecure the Legacy at all * age 472 


rents, and decreed the Plaintiff the 401. Legacy. 


him 1ool. without taking Notice of the firſt 100. the ſecond Diſpoſition 

s underſtood to be but a Repetition of the former, and all but one Legacy, 

unleſs it appears that the Teftator intended him 2001. in all. 
J. devites to his younger Son 7501. and afterwards buys him a Cornet 


intended this 6501. thould be diſcounted, out of the Legacy, and that he Hei and 
would firike-ſo much out of his Will as ſoon as the Aecounts came from Helis 
laden to him, but died before they came, without altering his Will; and 

t was held, that this Money paid for the Commiſſion ſhould go in Diminu- 

tion of the Legacy, and be taken in Payment and Satis faction for fo much. 

If 4. by Will deviſe 2001. to his Daughter, and afterwards on her Mar- Vern. 1 
mzge viyes her more than that Sum, this is an Extinguiſhment of the Le- e 
N N e 

| Err. ek | . there the 
Cite of Ellis Head cited, where Payment in the Teflator's Life-time was adjudged a Satifaciicn & 
the like Sum deviſed, | | | * | 
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So where the Teſtator directed that 4oo/. ſhould be laid out in finiſhing Vern. 9s. 
aUouſe which he was building; and living, after the making of the Will, #*/ r 
expend a greater Sum in that Service, it was agreed againſt the Heir at 1. 08 
lan, that this was an Extinguiſhment and Satisfaction of the 400“. al- 4 
tough the Houſe was not compleatly finiſhed at the Teſtator's Death. 
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(D) Where a Legacy ſhall be preſumed to be a 
Sen naten of a Debt or Duty owing from rhe 
eſtator. . | . | 


| | HE Intention of the Teſtator being the prevailing Rule to go by in Abr. Eq. 
the Conſtruction of Wills, it has been from thence eſtabliſhed as 03. Sek. 
„that wherever a Perſon, by his Will, gives a Legacy as great - 58. pl. 5, 
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a Vern. 199, or greater than the Debt he owes to the Legatee, that ſuch Legacy 

253, 298. de a Satisfaction of the Debt, on the Preſumption that a Man hs wp 
tended juſt before he is bountiful, and that by Intent is to pay a Debt 
and not to give a Legacy. 15 VV 


2 Vern. 111. As where a Man by Marria e Settlement provides 4000. for Daughter 
10 ters, 


” 


mow 3 and having two Daughters, by Will gives them 200l. a- piece for their Por. 
A coir ro tions, without taking notice of the Settlement; and it was held, that the 


adjudged. 2007. a-piece ſhould be a Satisfaction of the P ortion by the Settlement. 


2 vern 498. So where a Man had prevailed on his Wife to join in ſelling 7. 10. of 2 
et” Ann. of her Jointure, _ after 61. 10s. per y 5 more, and 1 78 
2 two ſeyeral Notes, that his Executor ſhould pay her the ſaid two ſeveral Uſe 
ver. Dawſon. Sums during Lite, he after makes his Will, and thereby gives her 19). fu tlem 
Ann. during Life, out of certain Lands; and this was held to be a Satis- Life 

5 faction of the Notes. 3 „„ was 
page 473  * So where one ſettles his Eſtate on Truſtees, to be ſold for Payment of 1 
Preced. bis Debts, with Power of Revocation; then he marries a Daughter, gives mi 
; mas) 138. her a Portion, and covenants that the Huſband ſhall have the Eſtate 1500. Sour 
7 „ chen r than any other; after he, by Will, revokes the Settlement, give By 
33 the Huſband 1500). and dies; and this Legacy was held to be in Satifac- of th 
| tion of the 150297. ſecured by the Settlement. | Porti 

2 Vern.555. So if 4. by Marriage-Articles, agrees to leave his Wife 800l. and her. Tach 
Herne ver. Jewels, Sc. but it is declared, that, notwithſtanding the Articles, fte yards 
Herne. fhould not be debarred of any Thing he ſhould give her by Will; and /. 7000 
by Will, makes a Diſpoſition of his whole Eſtate among his Children, 5. Thing 

and gives his Wife 10007. The Wiſe muſt wave the Articles, or the Wil, vitho 

for the cannot have both; for his making a Diſpoſition of the whole Eftate, no Sat 

 __ , ſhews that he intended that every Part mould be performed. then | 
2Vern. 356. So where a Child, intitled by his Father's Marriage-Articles to a Share would 
55 of his Father's Perſonal Eſtate, has a Legacy given to him by the Willof reaſon 
his Father; and it was held, that, if he will have the Legacy, he muſt Daugt 

wave the Benefit of the Articles. 1 i Comm 

Trin. 1729. So where a Freeman of Landon made his Will, and deviſed Legacies to perl to 
Nichells ver. his Children more than their Orphanage Parts would amount to, without at Lay 
Nichelk, taking any Notice whatſoever of the Cuſtom; and it was held by the ane, 
„ Maſter of the Rolls, that theſe Legacies ſhould be a Satisfaction of thar | H. o 
Orxphanage Shares, to which they were intitled by the Cuſtom in the Nature and 
ofa Debt; and that the Legacies ſhould not come out of the Teftamentuy mo oth 

or dead Man s Part, becauſe it is held in this Court, that they ſhall not tie uus Nie 

both by the Will and the Cuſtom too; but where ſuch Legacies ate lt ic 300 

than their Orphanage Shares, whether they ſhall be pr92an7o a Satisfaction * qu 

he was in great Doubt, and ſent it to the City to certify, though heſecm ey gr 


55 rather to think they ſhould in that Caſe take both, eſpecially if none of th: er 
Deviſees in the Will were thereby diſappointed. | | 

But though the Caſes on this Head have precailed thus far on the Ci. 

(4) That in cumſtances attending them, and the (4) Intention of the Teſtator, yet, & 

al} theſe a Legacy is a Gift of Gratuity, it is to receive the moſt favourable Con 

Ray _ ſtruction; and therefore if it be leſs than the Sum due, payable on 200 

guns Contingency or future Day, on theſe and the like Circumſtances it will bg 


Quity t 
at if ; 
Ir ſon 
iſt or 
eſtator 
red he 


Party onght ** | 10 N N 
to be wo ? conſtrued an additional Bounty, and not a Satis faction. 
Rule. 'Salk, | "Jie my 19 55 5 , 
508. (6) Though the Contingency does actually happen, and the Legacy thereby become due, wa 
Mall not go in dagis faction of the Debt, becauſe x Debt which is certaln, ſhall not be merged, f = 
by an uncertain and contingent Recompence ; for whatever is to be à Satisfaction of a Debt 0/5" 


de ſo in it? Creation, and at the very Time It is given, whigh ſuch contingent Proyifion 1 r Word 
Precede Chan. 29. | | = Mile de 
2 Vera. 478 a A. give & Bond to B. her Servant, to pay her 20. per Hon. Cu * D 
og — 5 terly for her Liſe, free from Faxes; and by Will, without taking d en 
Y a : | 4 8 N ; i 


© 


. E e ls 


of the Bond, gives 200. per Ann. for her Life, payable Half. yearly, but 
not ſaid free of Taxes; 6. ſhall have both the Annuities, for that, by the ag 2 
Will, not being fo advantageous as the firſt, cannot be preſumed a 8 8 
Satisfaction. 5 Ne A | | the Reaſons 
| Le. 1 | there given 
becauſe the ſecond Annuity being payable Half-yearly, and charged on Land, by which it will be 
liable to Taxes, cannot be ſo adyantageous. | 


hs 
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So where 4. on his Marriage covenanted to purchaſe and ſettlea Jointure 2 Vern. 506. 
of 201. per Ann. on his intended Wife, and if he died before ſuch Purchaſe D ver. 
or Settlement made, ſhe ſhould have 3ool. out of his Eſtate for her o,ẽ- n 
Uſe: The Marriage was had, and the Huſband died before any ſuch Set- 
tlement was made; but by his Will he deviſed to his Wiſe 330/. for her 
Life, with Power to diſpoſe of zol. Part thereof, at her Death; and it 
vas held, 1. That ſhe had a Right to 3007. and Intereſt, and that the Ex- i 
ecutor could not now be at Liberty to ſettle 200. * Ann. as the Teftator , | 
* might have done. 2. That ſhe ſhould have the 330l. as an additional Page474 
Bounty and Proviſion for the Wife. 775 | e 
By a Marriage Settlement, in caſe of Failure of Iſſue Male, Remainder 2 Vern. 288. 
of the Eſtate was limited to Daughters, until they ſhould raiſe 3000/7. for Puffeld and 
Portions; there was Iſſue of the Marriage a Son and two Daughters; the the 
Father deviſed 7007. a- piece to the Daughters, and died; the Son after- 
yards made his Will and deviſed to the Daughters to the Amount of 
100ol, without any Mention of its being in Lieu or Satisfaction of any 
Thing due to them, and gave his Land to his Heirs Male, and died 
without IMue. And it. was held clearly that the Father s Legacy could be 
no SatisfaRtion, not being adequate in Value; befides the Father hada Son 
then living, and it was altogether contingent and uncertain whether 3000l. 
would ever ariſe and become payable or not, and therefore it was but 
reaſonable that the Father ſhould make ſome certain Proviſion for his 
Daughters; but as to the Sons Degacy of 7000). it was by two Lords 
Commiſfioners, azainſt Rawlinſon, decreeda Satis fact on; but upon an Ap- 
peil to the Lords the Decree was reverſed, for the Daughters being Heirs 
Law, and diſinherited, there was no Ground for the Court to make a 
mined Conſtruction to their Prejudice, in favour of a voluntary Deviſee. 
H. owed to his Niece A. 100/. by Bond, and having two other Nieces _ 
. and C. makes his Will, and bequeaths 3ool. to his Niece 2. and to his qt T2" 
Iwo other Nieces 200/..a-piece; after that he borrowed another 1007. of Cu bert ver. 
bus Niece J. and being indebted to her in 200/. died; and to prove that Peacock. 
ie zool. ſhall go in Satisfaction of the Debt, it was infiſted on as a Rule 2 Vern 593. 
u Equity that where a Teſtator being indebted, gives his Debtee a Le- 8 © 5 
Racy greater than his Debt, it ſhall go in Satisfaction; for a Man ſhall 1 
de intended to be juſt before he is kind; otherwiſe where a Legacy is leſs, | 
I that is neither to be juſt nor kind, and ſhall not be taken to go in Satis- 
tion of any Part. But per Cowper, Lord Chancellor, it might be as good 
Quit to conſtrue him to be both juſt and kind, if he intended to be both; 
at if any Part of this 3001. be applied to the Payment of the Debt, as 
Ir ſo much it is not a Gift; whereas a Legacy muſt be taken to be a 
it or Gratuity, and there being Aſſets, and ſome (a) Proofs of the 
Itlators greater Kindneſs to 4. than his other Nieces, his Lordſhip de- 9 he- 
med her the whole 300l. over and above her Debt. FRE! "onde if 
; 1 RR | | 5 If dence ought 

to be admitted in thoſe Caſes, vide Tit. Evidence 1. 
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ys Fords of a Will applicable to two Perſons, or Things, may be aſcertained by Averment a-if a 
"1 de to John his Son, and he has two Sons of that Name. Vide Eq. Ca. Abr. 1. v. 212, 231, 2- 
e . P. W. 1 7. If the Words of a Will are not effeQual, they ſhall not b. ſupplied by Proof. 
ra 137.—But a Deviſe may bezexplained by Witneſſes; as if a Man deviſes his Manor of D. 
Vo 1 Manors of that Name, 5 Co- 68. . W. 137.—If the Deviſe is 7# he right my 


\ 
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| Preced If a Legacy of 100l. is given to A. by J. S. and another of 50% by) 
Chan. 514. J D. and of both Wills A. s Father is made Executor, who having by a 
EY Marriage Settlement Power to charge his Land: with zoo0l. for Portions, 
deviſes 1000/7. equally between his Daughters; by deviſing it to them 
equally, according to the Marriage Settlement, he ſhews that hg intended 
them an equal Benefit, and therefore the 1000. ſhall not be in Satisfagi. 

on of the Legacies given A. | 5 | 5 | 
2 Salk.568. A. indebted to B. 50. left him a Legacy of 5$00/J. and made him Exe. 
Pl. 4. _ - cutor, and aſter the making of his Will borrowed 1501. more of him; 
and the Maſter of the Rolls held, that the Legacy ſhould be a Satisfaction 
a of both Debts: But Hurccurt, Lord Chancellor, reverſed his Decree, and 
held, that a Court of Equity ought not to hinder a Man from diſpoſing 
of his own as he pleaſes; and when he ſays he gives a Legacy, it cannot 
contradict him, and ſay he pays a Debt; and it was alſo held in thoſe 
Caſes, if a Legacy be leſs, it ſhall not be a Satisfaction. So if the Thing 
given be of a dif:rent Nature, as Land, it ſhall” not go in Satisfaction 
of Money; ſo if the Legacy be upon Condition, for by the Breach he 
may be a Loſer, whereas the Will intended it for his Benefit. 
Trin. 1729. A. By Will, gave fix ſeveral Annuities for Lives, three of 100, each, 
mm and three of 51. each, to be paid out of his Perſonal Eftate, and gave all 
YET Jae. the Reſt of his Real and Perſonal Eſtate to” ZE. his Wife, whom he made 
fole Executrix: The Annuitants were his Siſters and their Children; and 
about two Years after the Wife makes her Will and gizes two Annutties 
*Page475 * of 51. each to two of the 51. a- year Annuitants in her Huſbands Will 
| but gives them to them and their Heirs, in caſe they happen to overlixe 
ſuch a one, who by her Huſband's Will had 104. per Ann. for Life; ſhe 
\ likewiſe gives ancther Annuity of to/. per Ann. to one and her Heirs, and} 
auother of 51. to another and her Heirs, who had each of them the lte 
Annuities for Life by the Huſband's Will; but in the Diſpoſition of theſe 
Annuities ſhe takes no manner of Notice of her Huſband's Will, or that 
they had any Annuities thereby given them; and the only Queſtion va: yr 10 
whether the four Annuities given to the Perſons in Fee, by the Wife s Wil 75 
ſhould be taken to be only in Satisfaction of the like Ar nuities for Lite 
given to the ſame Perſons by the Huſband s Will; and it was argued that 
they ſhould, becauſe the Huſband s Annuities being payable only out of i 
pPerſonal Eſtate, and the Wife being his Executrix, ſhe was in the Natureol "= 
2 Debtor for them; and wherevera Perſon, by his Will, gives a Legacy ? - 
great or greater than the Debt he owes to the Legatee, it has always beet . 
taken to be a Satisfaction of the Debt. But per Lord Chancellor, th : 


Doctrine has already been carried too far, and he would never carry | oy 
farther; for though it is true, a Man ought to be juſt before he is bountiful kat 
: and therefore ſhall be preſumed to pay a Debt rather than givea Legacy! A: 


the ſame Perſon, when it is the ſame Sum, or more, than he owes hin 
yet why may he nct be both juſt and bountiful when there are Aſſets was uh 
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his Mother's Side for ever, when the Deviſor vas Heir to his Mcther's Mether; it may be prove 
tl at he intended his Heir of the Mother of his Mcther, and nct of the Father of his Mcther, R. 2 

W. 137-—$9, if a Deviſe is of perſonal Eftite to a Wife, who is made Executrix, on a Bill brorg 
by the Heir, that it ſhould firſt be applied for Payment of Debts, there may be Proof by Witne® 


that it was in ended to be e:empt from Debts, but it was imagined not neceſſary to ſay fo. 1 P. 


9, 115... R. 2 P W. 210.—B t, genzrally, an Averment hall not be allowed to expound the Wor Would di 
«* a WI: as, if 4. deviſes 4 us youngeſt Sen in tail, afterwards to the Heirs of the Bec af #41 e ka 
Sen, Re nainder to hir Dung lter in Fee, and the youngeſt dies without Iſſue in the Life of his el 'þ 
Brother ; Evidence ſhall not be admitted to prove that it was the Intent that the Daughter ſhould! el 


take till both the Sons died without Iſfue. R. 2 Leo. 50.—Parol Evidence ſhall not be adi 
e:plain the Word: of a Will; as if Teſtator deviſes 1009/. to 4. an4 in caſe of his Death to bis | ky rec 
a id A. ſurvives. » ſtatot dias, and his Wife re ei ve the icoο it ſhall be Aﬀſcts in her Handy, a 
den ee ſhall not be admitted to prove Teſtator intended only the Intereſt of 10000. to 4. for Li * 
nis Wiſe to have the Principal, if ſhe ſurvives. Lowfetd v. Stoneham, VI. 20 Geo. 4 Stra. 1461 


— 


FVV 
{ver both, as in the preſent Caſe; and there can be no Pretence to ſay, 
that the two firſt Annu. ties of 5/. each can be a Satisfaction of the like 
Annuities given by the Huſband, becauſe they are given upon the Contin- 
gency of over-hving ſuch a one, which has not yet 8 and poffibly 
never may; and then ſhall the Annuities for Life, which are certain, be 
extinguiſhed, by giving the ſame Perſons Annuities in Fee, on a Contin- 
ncy that may never happen; and if that be ſo, as to theſe Annuities, 


«ther, or that ſhe intended two of them ſhould go in Satisfaction of the 
like Annuities given by her Huſband, and the other two not; and the 
Cafes where a Legacy has been held to be a Satisfaction of a Debt, are 
where the Debt was owing by the ſame who gave the Legacy; but if ſuch 
legacy be given upon a Contingency, or to take place at a future Day, it 
no Satisfaction of the Debt; and therefore in the principal Caſe it was 
tecreed that the Annuities given by the Wife were diſtinct additional An- 
nuities and not an Enlargement only of the Huſband's Annuities from an 


ſhould ga in Satisfaction of thoſe Annuities; which the Court held they 
would not, but that the Annuitants ſhould take both. | | 


—— —̃— — 
- 22» 


1, Where it ſhall be a lapſed Legacy by the Legatee's dying in the Life 


perſon, to whom it is limited over. 


Teſator, that the Legacy is lapſed, there being no ſuch Perſon to take at 
he Time, when the Will is to take effect. 


Kefdue he freely and abſolutely gave to him, and willed and required the 
Itzcutor to deliver up the Security immediately upon hi; Death, and not 
vclaim or meddle with the Debt, or any Part thereof, but to give ſuch 
lelexſe or Diſcharge as B. his Executors or Adminiſtrators, ſhould require 
think fit; B. died in the Life-time of the Teftator; and it was held, 
in ne Money directed to be paid the Wife and Children was well de- 
ied; but as to the Reſidue deviſed to the Debtor himſelf, that it was a 
ſed Legacy, he dying in che Life-time of the Teſtator; although it was 
titted, that if the Teſtator had ſaid, J forgive ſuch @ Debt, or that my 
Breutor Hall nor demand it, or ſhall releaſe it, that would have been a 
re of the Debt, though the Debtor died in the Life- time of 
or. ; 


b ſuch 


Ly ddire& and appoint, and dies; the Wife after marries a ſecond Hu1- 
Lune a, and then makes a Will in Writing, and thereby reciting the Power 
ſhould ker by her former Huſband's Will, appoints the 4000. to be paid to 
drnitted uldand, his Executors or Adminiſtrators, and that when he ſhall have 


e 30+ 
T Life, * 
1201. 


<> Sol. 


7 5 
. e 


e 


E 


there is no reaſon to imagine the Wife had a different Intention as to the - 


latereſt for Life to an Intereſt in Fee, as it was urged to be, and therefore 


(E) Df Legacies velted-oz lapſed: And herein, *Page 476 
tine of the Teftator, and where in ſuch Caſe it ſhall veſt in another 


[7 ſeems by the Rule of the Civil Law, and by the Caſes on this Head, Abr. Eg. 
chat if a Legacy be deviſed to J. S. and he dies in the Life-time of the 296, 497. 


S where 4. by Will, reciting that B. owed him 4001. gave and be- 2 Vern. 521. 
ed that 4ool.. to him, provided he out of the gool. paid ſeveral et and 
uns in the Will mentioned to his Wife and Children, and the Reſt and Pert. 


4. deviſed an Eftate to his Wife for Life, and after to the Plaintiff, his Abr. Eq. 
and her Heirs, upon Condition and to the Intent that ſhe pay 400). 296. 
Perſon as his Wife by her Will in Writing, or any other Writing, Holg 


o his * received the 4001. he ſhall pay 1001. out of it to B. 30l. to C. and 
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50. to D. and makes her Huſband her Executor; and then goes on, and 
Alays, that ſhe has publiſhed this her laſt Will and Teſtament in the Preſenc 
of three Witneſſes; and the Huſband ſubſcribed that he does approve of 
this Will; afterwards the Huſband dies before her, and makes her Execy. 
trix of his Will, and Refiduary Legatee; then B. and C. die both inteſizte, 
and afterwards the Wife dies, and the Defendants take out Adminiftratian 
to her, with the Will annexed, and alſo Adminiſtration to B. ond C. ant 
the Queſtion was, whether this Appointment being made by Will, and the 
Appointee dying beſore the Appointer, this ſhould be in the Nature of! 
Legacy, and ſo the Appointment void, the Teſtatrix ſurviving the Noni. 
nee. And my Lord Keeper held, that if it was a Thing purely Teftawen- 
tary, it would be plainly a lapſed Legacy, but that in this Caſe the gool 
was not in its own Nature Teſtamentary, but they take as Nominees, and 

it is but the Execution of a Truſt; and dec reed the Money to be paid. 
2 Ven. 80 where E. made her Will, and deviſed in theſe Words, J giv: 1. 
46 -9. my loving Kinſman R. H. the Sum of zool. one 1001. Part wheref, | 
Ho bY gd doth owe me, which I intend to give to my Coufin S. H. his young f Daug) 
p, n ter but my Will and Defire is, that he will give the ſaid Jodl. n ki 

Prec. Chan. | : 3 

200. S. C. Dateghter S. H. at the Time of his Death, or fone if” there be Occafin 
| for her better Advancement and Preferment ; the Teſtatrix at the Timed 
A making her Will was in England, and it happend that R. H. died in Jrela wn 
*Page 477 eight Days before the Death of the Teſtatrix; afterwards S. H. die, 
the Age of ſixteen, and unmarried, and the Plaintiff was her Adminift 0 
tor; and it was decreed at the Rolls, and affirmed by my Lord Chance 

lor, that the Words I deſire, or I will, amount to an expreſs Deviſe, : 
that the 1001. Bond to the Teſtatrix ſhould he aſſigned to the Plaintiff, oi: 

the 2001. paid him, with Intereſt, from the Time of exhibiting the Bill n 
although it was inſiſted upon, that a Benefit was deſigned R. H. and A 
he was not a bare Truſtee; for he was to have the Intereſt of the 30 
\. for his Life, unleſs his Daughter had Occaſion for it before his Deat 
Which ſhe had not. | 1 8 x 
2Vern- 116. But if the Teſtator gives his Siſter 350]. upon Condition tha: ſhe, at "0 
0 ede before her Death, give to her Children 2004. thereof, and the Siſter | 
„iin the Life-time of the Teſtator, the whole Legacy is lapſed ; although 1 
Vuaas inſiſted, that if the Deviſe had been only of the Intereſt of the 20 * 
to the Teſtator's Sifter for Life, and the principal to the Children, that 
been a good Deviſe to the Children as to the 2004. and it would not! The 
been loſt by the Mother's dying in the Teſtator s Life-time, and the 5 
tention of the Teſtator in this Caſe amounted to as much; but it ws Eeviſed 
judged ut ſupra, the Court taking it, that being a Deviſe of Money, | 

| a abſolute Property veſted in the firſt Legatee : Quærc. 
| Preced, * But however a Legacy may become void or lapſed by the Legatees! 
Chan. 470, ins in the Life-time of the Teſtator, yet it is plain, that if in ſuch 
471» there be a Limitation over to another, that the Limitation over 1 {| 
though the firſt Legatee die in the Life-time of the Teſtator; as where 
devited 500). a- pieee to his two Grandchildren by Name, and if eithe he Leo 
them die, his Share to go to the Survivor; one of them died in the | 
time of the Teſtator; and it was held, that his Share ſhould go 0 
> Survivor, and was not a lapſed Legacy. 7 | X 
2 Verr z 7. So if A. deviſe 1500/. a- piece to the four Children of N S. by: 
Ale and to the Sons to be paid at 5 Age of twenty-one Years, and to 


| FEY Daughters at eighteen, or Days of Marriage, and in caſe one 1 


' 2Vern. 611,/0f the aforeſaid Children ſhall happen to die before his, her, 5 
L-of:me and reſpective Legacy or Legacies ſhall become due, then ſuch 5 
Atman. Legacies ſhall go to the Survivors of them; and in caſe three ol 
6.P.decreed, then the Survivor to take the Whole; if one of the Children om" ; 
Life-time of the Teſlator, the Survivors ſhall take that Share, an 
not be a lapſed Legacy. | 


7 * 
* — f 


— EEC Er? 
80 where a Legacy of sol. was given to A. at Twenty-one, or Mar- wern. 378. 


and 
ay riage, and 500. to F. at Twenty-one, or Marriage, and in the Cloſe of NT o hes + a 


he Will the Teſtator added, F any Legatce dies before his Legacy is pay- Verh. anc? 101 
"i the ſame ſhall go tothe Brothers and N of ſuch Legatee; A, 49222 dl, 14 
J 


ite in the Life-time of the Teſtator, it was adjudged no lapſed Legacy, but 744.8-P. WM 
ion that it ſhould go to the Brothers and Siſters. _ 5 | YE 4 
and $o where a Man deviſed roo). to 4. and B. the two Daughters of his Abr. Eq. J 

d the Brother E. to be paid within a Year after the Death of his Wife, viz, gol. _— \ 5 
of 1 to.4, and 501, to B. if they ſhall be both alive at the Time of Payment, and >. gh 
omi but if either of them ſhould die before, then the ſaid 100). to the Sur- 5 1 
wen- worof the ſaid two Daughters; one of the ſaid two Daughters died in | 1 
400. the Life-time of the Teſtator; and the only Quettion was, whether the 1 
„ and furviving Daughter ſhould have the whole 1007. or only the 53500. and 3 
d. Rawlinſon and Hutchins, Lords Commiſſioners, were clearly of Opinion, 
2 ut thatſhe ſhould have the whole 1001. they faid, that by the firſt Clauſe 5 = 
ec of the Will it is a joint Deviſe to them of the 100). in which Caſe, if 5 M 
Jaugh the Will had gone no farther, if one had died, it would have ſurvived to 1 
take the other; then the viz. that comes after is only a Severence of it, in of 
ccaf ale they ſhould both live to the Time of Payment, which they did not; OY 1 
085 and then the laſt Clauſe of the Will, in caſe either died before the Time TH 
* of Payment, is a new Subſtantive Deviſe of the whole 1004. to the Sur- | as. 
! : 


mor; and decreed accordiugly. 


init »So where one made his Will, and, after ſeveral Legacies, gave and Page 478 8 
hancel feviſed all the Reſt, Refidue, and Remainder of his perſonal Eſtate to Abr. Ed. p 
ſe, three Perſons, whom he thereby made his Executors, one of them died 243+ | 9 
* nthe Lifetime of the Teſtator; and the only Queſtion was, whether in 1739 ; 
. 


the two ſurviving Executors ſhall have the Whole, or whether the third Berkley. 


and Pert ſhould be diſtriquted, according to the Statute, amongſt the next of 1 
he 3% Nin. And the Maſter of the Rolls, on Time taken to confider of the Caſe | 


and citing moſt of the Authorities, both out of the Civil and Common 


law, was of Opinion, and decreed accordingly, that the two ſurviy ing 9 
» ate the Whole. b 3 | 
i . a { * 


here a Legacy ſhall be ſaid to be veſted or lapſed, being to be paid 
at a future Time, to which the Legatee did not arrive, p 
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K that | = 
| ew The Rule and Diſtinction which hath obtained in theſe Caſes, and This Dif- 


ich is agreeable to the Rule of the Civil Law, is, that if a Legacy be tindion is 
{eriſed to one generally, to be paid or payable at the Age of Twenty- in ee 
(ne, or any other Age, and the Legatee dies before that Age, yet this Leon. 17). 
bluch an Intereſt veſted in the Legatee, that it ſhall go to his Executor Swisb. 311, 


gates Alminiſtrator; for it is debitum in præſenti, though ſelvendum in fu- 313 1 
ſuch urg the Time bei obs: $4 Off. Ex. 347. 13 

550 04 ne Time being annexed to the Payment, and not to the Legacy itſelf; Gab. 185 7 
er dh. 182. 55 


butif a Legacy be deviſed to one at Twenty-one, or if, or when he ſhall 


1 2 Vent 34% X48 
* an the Age of Twenty-one, and the Legatee dies before that Age, Cleberie's 44 
gh he Legacy is lapſed; and though, ſays my Lord Cowper, this Diſtinction Cabs fa 
9 1 u at firſt introduced upon very ſlender Reaſons, and probably upon no Sg = 


er but from a conſtant Willingneſs in the Civil Law to firetch in 2 galk.415, 


„„ ⅛ ͤ—ͤ—ũ•-tCwLV .- ⁊ vn en, 7+" 
. 2 r e 4 0 BOT — 


bf N tour of a particular Legatee againſt the Reſiduary Legatee, who went pl. 2 
oy 10 P47 vith the whole Surplus of the perſonal Eſtate; yet it being the Carth 52. 
1 Rule of the Ecclefiaſtical Courts, it is fit that the ſame Rule ſhould be th 22 
4 1 ſerved in Chancery, as this Court has now a concurrent Juriſdiction Sa 5 73 


ti the Fecleſiaftical Courts in Matters of this Nature; and therefore Chan. 21. 


. r 9 2 
. . 2 * oe Ems Oo KN 


> N n "en 2 WEIR 235 : 
g porn lO. oh ½?ĩẽi»4«eeͤĩh : IN 
1 3 1 Wa + ES — 
„FFF —— a 1 
T 
- RP IS C Sr l 
. 
* 8 8 


ſhoull ere ought to be a Conformity in their Reſolutions, that the Subject Abr. hq. 
ee have the ſame Meaſure of Juſtice, in which Oourt ſoever he 294 295: 
n dies tier . ö | | | : Bur. Rep. 

ut Rep. 504. 


? 
be * — 
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— 4 — 


s * 
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R. But if Legacies are given to Children, and if any die, their Legacies ty 
7 Ann®, ſurvive, yet after Twenty-one, or Marriage, there ſhall be no Survixce. 
Hen in Thip, though the Words are general. "ts" 


2Vern. 673. So if a Legacy of 50). is deviſed to J. S. when of the Age of flirten 
2 2 ; Years, and Intereſt in the mean Time, to be paid Quarterly, this is 2 
ver. # ee Ge Legacy veſted, and ſha 11 go to the Repreſentative of the Legatee, becauſe 


it carries Intereſt. 


2 Salk. 41% But if A. deviſe in theſe Words, vi. I give 100l. a- piece to the tay 
Snell and Children of I. S. at the End of ten Tears after my Deceaſe, and the Chil. 
Dee. pl. 2. dren die within the ten Years, this is a lapſed Legacy, and is ſo in al 
Caſes where the Time is annexed to the Legacy itſelf, and not to the Pay. 
ment of it; though it was objected, that this differed from the Caſe where 


a Man deviſes fool. to J. S. at his Age of "Twenty-one; becauſe itisa 


| 14 
* F 

© by Su, : 

2 

* 

< 

a 

= 


Contingency whether he will attain to that Age; but the Expiration of 5 
, the ten Years is inevitable. 5 . ps 5 apt 
Abr. Equ - So where one being poſſeſſed of a very conſiderable Eftate, Part in rt 
295-6 | Famaica, and Part in England, and being himſelf reſiding in Jamaicy bet 
ie ver. made his Will, and thereof appointed ſeveral Executors, ſpme ſor his Eſtat les 
9— in Jamaica, and others Teliding in 1 for hig Eſtate here, and, el 
| | amoneſt other Things, deviſed in theſe Words, viz. # give and begucait bt 
| to J. 8. now undert he C dy of R. D. the Sum of 2000). at the 4% # nie! 
8 twentysone Lears, to be paid by my Executors in England, and deviſed all ap 
| *Page479 *the Reft and Reſidue of his Eſtate to the Plaintiff, and died, N. S. having unt 
| - attained the Age of cighteen, made his Will, and thereby deviſed this Le- 
gacy, and all his Eſtate to the Detendant. And my Lord Chancellor hell * 
this a lapſed Legacy, and that it was a vain Endeavour in the Defendanrs vith 
Counſel to conſtrue it a preſent Legacy, and therefore veſted by the Word Max 
ur, becauſe. it was a plain Deſcription of the Condition of the Legatet, | 
viz. now under the Cuſtody of, Sc. for otherwiſe they muſt ſtop at nw, been 
which would be playing with the Words; and though the Word paid vu he me 
made uſe of, yet it was plainly intended a Deſignation of the Perſons by ou 
whom the Legacy was to be paid, viz. by his Executors in England "Dig 
| which was proper, he having two Sets of them. | a 
Where Legacies or Portions charged on the real Eſtate are veſted, 0 both 
hall fink in the Inheritance, for the Benefit of the Heir at Lay 1 to' 
vide Title Heir and Anceſtor. 1 Yog | 7+ 
| | | 
ENG = — — — ls, be 
„ 3 5 ; a are 
(F) Df Conditional Legacies and how far the Condnyttcs 
tion muſt be complied with, otherwiſe the Legal 5k 
will be fozfeited. 1 5 ey 
. | | e 
2 Vern. 91. FF a Legacy be given on Condition not to diſpute the Will, and the 1 
= gatee commences a Suit, whereby he diſputes the Validity of the Wi | 
| yet this is no (4) ,Forſeiture of the Legacy, if there was probabil: (ul reliey 
00 If the Litigandi. : | F333 
Lord of a 125 9 : | : . | 
Copyhold Manor comes to a Copyholder, and requires him to do his Services, and the Coppbole though 
arſ{wers, if they are due, be will do them, but it ſhall be tried at Law firſt, whether they ite due might x 
not; thi: is no Forfeiture, being no wilful Refuſal, Rol. Abr. 506. Rol. Rep. 439+ 3 Bull. & vithout 
268. 4 Co. 21. b. c . i. from l. 
But what we are here chiefly to conſider is, how far Conditions, anne * f 
utra 


to Legacies which reſtrain Marriage, are to be performed, and hon, 


4 


Fg 
* F 
1 


ö 85 o | : 
JF 8 
s to in what Caſe, the Neglect or Non- performance of them will forfeit the 
vor- c : e 


Reflraint of Marriage are to be conſidered ſtrictly, being prejudicial to So- 
cietr, as they hinder the Propagation of the Species. | 


fon not to MATTY, or not to marry a Perſon of ſuch a Profeſfion or Call- Orph. Letz. 
me. is void, whether there be a Limitation over, or not; for (a) every Per- #5; su inb. 
d 


tus ſon ought to be at liberty to marry when he pleaſes; and therefore Con- 8 
bil. lions reſtrictive of that Power are againſt Law, and void. I. d. Raym. 
n all 5 5 e | e i OO 

a „63, 15845. 8 Mod. 43, 166, 242, 295, 307, 362, 373+ 9 Mod. 60. 10 Mod. 109. Stra. 214, 441, 
tha | _ 105 . 733.4 Moſe ly 1. Sel Caſ. in Chan. FA 2 Stra. 792, 817. Barnard. X. B. $7. 2 Stra. 


910, 946+ 2 dtra. 955. Caſ. Temp King C. Ld. Raym. & Hardw. C. J. 136. 2 Barnard. 330, 2 Stra. 
1 00, 1051, 1087, 1195, 1211, 1246, (a If an Annuity be bequeathed by a Man to his Wife for ſo 
nary Years, if ſhe mall remain a Widow ſo long, tl is is a good conditional Bequeſt, becauſe of the 
puticular Intereſt every Huſband has in his Wife's remaining a Widow: for thereby ſhe will the bet- 


Tt in ter take Care of the Cuncerns of his Family, in reſpect of which he may «ell allow her a Maintenance, 
f {ur that Time, to ceaſe when ſhe removes herſelf into the Intereſt of another Family. Godolph. Orph. 

marc, leg. 45 —But if f Stranger gives a Legacy upon ſuch Condition, it is not good; for there is no 

Lſtate ze Reaſon for reſtining a Widow from marrying, than a Maid Godolph. 46.— Where a Man de- 


„ed, after Debts an Negacies paid, the Surplus of his Eſtate to his Wife and his Son Jahn, equally 
beaid them, and ad whom I make my Executor, and farther wills, that ſhe ſhould continue his 
me Widow: but if ſhYmarry again, my Fell is, ſue /hall render the Right of being my Executrix to 


44 „ Sm Roger, 10 be P#tner wil ts Brother John in the Faecutorſlip;, and it was held, that by 


avg trip, 2 Vern- 308. Bar ten ver, Barten, 

1s Le. | 85 . . 

r held * Alſo by the Civil Law, a Gift or Deviſe upon Condition not to marry Page 480 
dant's vithout () Conſent. is void, though there be a Limitation over; for the Swind. 267. 
Word Mixim there is, Matrimonium debet effe liberum, 1 | Git on ebe 


c | ; : | = appointed 
Frecutor or Legatee, upon Condition he marry with the Conſent and Approbation of another: and if. 
he marry againſt their Conſent, that the Executorſhip or Legacy ſhall go to another; yet he ſhall 
have the Executorſhip or Legacy; But in this Caſe it is ſaid, that he is bound to aſk Conſent, and to 
marry; for both theſe Parts of the Condition are lau ful, though the Part is not, that reſtzains bim 
from marrying againſt the Conſent of another. Godolph. 46. 3 ; 


ed, 0 both by our Law and the Civil Law, a Condition, that reſtrains Marriage 267-8. 
Lo Time, Ptace or Perſon, is good; as nat to marry before twenty-one, bes 82 


not to marry at Torꝭ, not to marry a Papih, © [EN | 

| 5 prevailing Diſtinction in the Courts of Equity as to this Matter 

u, between ſuch Conditions as are good, and bind the Legatee, and ſuch 24138 Ca. 
4 are only in Terrorem; as to which it is clearly agreed, that if a Legacy Vent 199- 
be given to a Perſon upon Condition that he or ſhe marry with the Con- Vern. 20. 
ent of J. S. that in ſuck Caſe the Condition is only in Terrorem, and the 2 Vern. 295. 
Legatee does not ſorſeit, tho the Marriage was without ſuch Conſent; ? e 
but if in this Caſe the Legacy had been limited over to another, the Mar- on" Dees 
nage without Conſent had been a Forfeiture; and the Reaſon thereof is, 502. 

"dt only from the Intention of the Teftator appearing more ftrongly inthe Preced. 


than in the firſt Caſe, but alſo becauſe the Courts cannot in this Caſe On hk 


on 


dom it is limited over. and there 

| | X83 | | | ; faid that 
though a Lawyer may know it to be no Forfeiture, not being limited over, yet the Parties themſelves 

niht not de ſo learned, and therefore it would be ſome Terror to them tv venture to break it; and 

vithout this DiſtinQion, Strangers, Executors, might run away with à great Part of a Man's Eftate 

from bis Children, © * | | | 


* 


: 5 * ; 
If by Leaſe 9000. is ſecured for a Feme Sole, in caſe ſhe marries not 


Perfon 573- 8. C. cited ; and there faid that there may be x Difference between a Condition that a 


2 here we muſt obſerve as a general Rule, that all Conditions in Su inb. 266. : 


Therefore by our Law, as alſo by the Civil Law, a Deviſe upon Con- Godolph.. / 


the Wife's marrying again, ſhe had as well loſt her Share of the Surplus, as her Right to the Execu- 


But thouzh Conditions which reſtrain Marriage generally are void, yet Ou ind. | 1 


Rlieve againſt the Forfeiture, without doing an Injury to the Perſon to Piſtinction 


cum to the liking of 4. and if ſhe doth, then for ſuch Perſon as 4. Sen Se. 


r rr 
If 
5 


ſhall Fleming and 


an marry without Conſent, and where it is that the Party ſhall, yot fnariy againſt Conſert 


x > i 


—— rag 6 EI ein rr r — 
s W 7 r * rer 54 * 5 ws N 
were re r x SI; II n r oi. _—_— 
* 4 $ : 2 5 2 
a „„ — d + wo 8 AA 4, <p: — 2 
Fr = i 
wie 8 


„ 


n 
e 


1 
* 5 
4 * 
FLY 
2 
Y 
7 
9 
1 
* 
3 
om by. 
1 
2 
"va 4 
Ob: 
"i 
L 
I; 
58 
155 
5 f 
2 
5 
377 
4 „ 
1 
a. TY 
þ * 
4 
Wt ts 
. 
8 
> 
[8 
fot 
1 
ty 
- $2.46 
- + 
4. 
* 
= 
24 
3548 
* 
- 
75 
"= 
1 
+ 
vw 
4.8 
5 
** 
3 $$ 
N 92 
nt 
* "og 
1 
* of . 
7 \ 
FA xt 
7. 
Nr 
3 2 
8 a? 
- 4 2 
8 2 
+; EE 
— 
oy 7 
8 i 
way 
: 328 
T3 .v* 
TM 
% 
4 
3 2 
16 
yl 
* 
8 
ws 
1 


$44 
3 
"7 


r 
— 2 


r 
KF e n ** 
8 Fe ee. 5 n 


ps 


- 8 
W. 
7 5 RR Pong 
8 


1 he 
Tue. 8 * 4 
IS 3g 
— — 4 = 
9 — 
— Pr . 


2 Fr 
* n 


* 


ſhall nominate, and for want of ſuch Nomination, for A. and ſhe marries 
without theConfentof 4. yet he cannot diſpoſe of the Leaſe otherwiſethan 


for her Benefit; for it would be the moſt unreaſonable Thing imaginable 
that his giving or refuſiing his Conſent ſhould haveany Influence in an Af. 


fair that was to turn ſo much to his own Advantage, . Tl 
Vent. 199. If 4. deviſe a Meſſuage, &c. to H. his Wife for Life, Remainder to C his [ 
Mod. 300. his Grand-daughterin/Tail, upon Condition that ſhe marry. with the Con. 2500 
1 Chan. Ca» ſent of his Wife and D. and E. or the major Part of them, and if ſhe went 
5 and marry without their Conſent, or die without Iflue, the ſame to remain to the e 
Pater. F. and her Heirs; and C. marries without the Conſent of any of them provi 
Raym. 236. who, as ſoon as they hear of it, declare their Diſlike to the Marri e, but Moth 
2 Keb. 756, afterwards conſent to it; yet C. ſhall not be relieved in Equity, for the ſad 2 
2052 2 In ſubſequent Aſſent cannot diveſt the Eſtate which was before veſted in 5. Debt: 
26, © neither can there be any collateral Averment that the Condition was in. Guan, 
Gilb. Eq. tended only in Terrorem. . | Daug 
Rep. 26, 145. | Ss | ö or Pn 
II Mod. 48, pl 16. 12 Mod. 182. Wil. Rep. 284. pl. 67. 2 Wil. Rep. 419. pl. 134, {626,) (628) man c 
Caf. Temp. Talb. 164. 212. Comyns 7 pl. 281, 757. 3 Wil. Rep. 65. pl. 16. 238. Lord Nek. ri 
villes Caſe in the Houſe of Lords, 4fri/ 1537. 2 Lev. 21. Vent. 199. 2 Show. 316: See 2 Dany. Abr 4 
30. (I) pl. 2. 111. pl. 42, 112. pl. 43. Leon. 269. 3 Co. 19. 3 Bulſ. 123. Rol. Rep. 223, 42). x 
rn x | | that 
Vern. 580. A. deviſed zool. to F. her Daughter, and that if he married under py 
2 J ver. twenty-one, without Conſentof the Executors, or the ajor Part of them, , U 
e the Legacy to go to the Children of her Siſter, the Wife of C. and made he 
C. and two others Executors; /. being at the Houſe of C. there marries "1 
his Son, by a ſo mer Wife, with his Privity, being under twenty-one; A ? 
B. and her Huſband bring a Bill for the Legacy, C. in Favour of his Had 
other Children, infiſts that the Legacy is forfeited; the other Executor + 
KS to " confeſſed they had Notice of the Courtſhip, and did not contradict or A x 
*Page481 * diſapprove of it, and the zool. was decreed the Plaintiffs, there being at 5 
8 leaſt a tacit Conſent. „ | je „ ed | 
 Abr.-Fq.112z A. deviſed to his Daughter M. 1001. to be paid by his Executors upon A ho 
1 Ver. her Day of Marriage, or Age of twenty-five Years, which ſhould firſt " 8 
er, happen, upon Condition that ſhe ſhould marry with the Conſent of ſuch 4h 
and ſuch Perſons ; and if ſhe married without their Conſent, then to have | * " 
gol. only, and no more, and gave the Reſidue of his Perſonal Eftate to gp 
the Defendants; M. married the Plaintiff, without ſuch Conſent, before ſhe / den 


was twenty. And it was held by the Maſter of the Rolls, that this was 
more than a Clauſe in Terrorem, and that the Deviſe of the Surplus of the 

| Perſonal Eſtate was a Deviſe over of the 507. on M.'s Diſobedience. 
Mich. 1688. One by Will deviſed 13007. to his Daughter A. to be paid at her Age 


Die 18 of twenty-one Years, and if ſhe died without Iſſue before twenty-one, We 
"pag then to 26 over to B. provided that if ſhe married before twenty-one, urrjin 
without Conſent of certain Perſons, then to go over to C. She didmarry} ay 
before twenty-one, without ſuch Conſent; and upon a Bill brought by l. oh 
it was decreed that 4. ſhould give Security, &c. for the Money, if ſhe drr be 
died before twenty-one without Iſſue; and the Maſter of the Rolls, who fer D. 
heard the Cauſe, ſaid the Law was now ſettled accordingly; but the Decree Wl that 
was ſo ordered as to ſerve both Contingencies, viz. that upon her Marri- 


age before twenty-one without Conſent, the Money ſhould go to C. yet ſo 
that if ſhe died before twenty-one without Iſſue, it ſhould go to B. accord- 
: ing to the Deviſe. 7 

4. by Will gave Portions to his Daughters, without mentioning any 
en and ; 2 . ; ae of 

Alen. Time of Payment, upon Condition that they married with the Con ent 
his Wife; and if any married without ſuch Conſent, her Portion «0 90 
over. On a Bill brought by the Daughters for their Portions, it was de- 
creed accordingly, but on Security to refundin caſe the Condition ſhould be 
broken; for it was held, that though the Marriage without Conſentwas ut | 
* U 4 - 


F 


V 


condition ſubſequent, yet the Court could not relieve againſt the For- 
fiure, by reaſon of the Devite over, although it was admitted to be a 


hard Condition, no Time being limited, but goes to a Marriage at any 

Tine, eren after the Age of twenty-one Years. 1 . 
The Defendant's Father deviſed to him, who was his Heir at Law, all abr. Eq. 

hs Lands, &c. (except ſuch and ſuch Parts) charged with the Sum of 114, 113. 

2500/, to his Daughter (ſince married to the Plaintiff) at her Age of Aing ver. 

wenty-one Years, or Marriage which ſhould firſt happen ; and deviſed Withers, 

the excepted Lands, in Truſt, to be ſold for the Payment of his Debts, © 

provided that if his ſaid Daughter ſhould marry in the Life-time of her 

Mother, without her Conſent firſt had in Writing, then 500/. Part of the 

id 2500]. ſhould ceaſe, and ſhould be applied towards Payment of his 

Debts charged on the Taid excepted Lands, and appoints his Wife to be 

Guardian of his ſaid Daughter, and makes her Executrix, and dies ; the 

Daughter attains her Age of twenty-one Years, and without the Conſent 


er Priyity of her Mother intermarries with the Plaintiff, who was a Gentle- 


8, nan of ſome Eſtate, and called to the Bar, but had made no Settlement or 
* Proviſion for his Wiſe; and therefore the Defendant, the Heir at Law, re- 
un fuſed to raiſe or pay any Part of his Siſter's Portion; and inſiſted likewiſe, 


that by her Marriage without her Mother's Conſent, 500. Part of her 
Fortune, was become forfeited. Whereupon the Plaintiff s brought their]Bill. 


der w have the whole Portion raiſed by Sale of the Land charged therewith. 
2 fr Lord Keeper, this is a Portion to be raiſed out of Lands, and therefore 


ve conſidered as Land: And though it be to go towards Payment of 
Debts on Breach of the Condition, and there appear one hundred and 
menty Creditors concerned, yet none that are in danger of loſing their 
lebts; and it is then to be conſidered as it ſtands upon the Condition itſelf 


wu un therefore the Plaintiff muſt have her whole Portion; for the Teſtator 
a; appointed two Periods of Time to intitle her to it, vis. Marriage, or Page 482 
* 'the Age of twenty-one; and as ſhe has attained that Age, it becomes à 


led and ſettled Intereſt in her, not to be diveſted by the Marriage with- 
the Conſent of the Mother, for that Conſent cannot, in any Reaſon, 
k carried farther than during her Minority. 

4. having Iſſue three Daughters B. C. and D. deviſed 10001. to be paid Preced- 
vl. at the Age of twenty-one, or Marriage, upon Condition that ſhe 8 
tried with the Conſent of his Executors; and likewiſe deviſed to her Bb by: 
feral Mefſuages, Sc. upon the like Condition, and after ſeveral other Decreed in 
legacies and Bequeſts he deviſed the Reſidue of his Eftate to his Executors the Duchy 
brthe Benefit of his Children. B. married, againſt the Conſent of the 1 I | 
Itecutors, a Perſon who made his Addreſſes to her in her Father's Life- Chancellew 
we, which the Father knew, and was diſſatisfied at; ſhe had likewiſe and Hug 
Mice given her by the Executors of her Father's Will, and that by C. Jagainſt 
wrjing without their Conſent ſhe would be in danger of forfeiting her tre Fay 
ey, and that they could not approve of that Match, becauſe they e es 
den that her Father diſliked it in his Life-time; yet it was heid that mer. 
tuns no expreſs Limitation over, the Deviſe of the Reſidue being 
"7 Debts and Legacies paid, that the Condition was only i» Terrorem, 
that the Marriage, without Conſent, did not amount to a Forfeiture 
te Legacy 5 Se. TD 5 s 
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(G) Df Specific and pecuniary Tegacies, a 
5 Difference between them. mk | 


— 


2 2 Chan. Ca. M Specific Legacy is a Gift or Bequeſt of a particular Thing, ſuch x 
5 the Teſtator s,Horſe, Cow, &c. and differs from a pecuniary Legs. 

- yore 5 ey, or a Sum of Money, in that the Legatee is not, in caſe of D. ficienc 
fg Bt "of Aﬀets, to (a) abate in Proportion, as pecuniary Legatees muſt do. 

a) But tho 55 Wee 3 


: :ific Legatee has a preference, and is not to abate in proportion wi 

| 444k falls pip the to * Bt Payment of Debts, yet be ata e 55 fegen ang be 3 i 
could or did deviſe to him; and therefore where a Freeman of Londen deviſed a Leaſe for Year. ty g 
J. S. who was evicted of a Moiety thereof by the Widow claiming it by the Cuſtom and it was hel be 
that the Specific Legatee ſhould have no Satisfaction for this Eviction out of the Surplus de the 
Teſtator having Power to diſpoſe only of a Mciety, 2 Vein. 111. | 80 
zvern. 688. So if a Man deviſe his perſonal Eſtate at V. this is as much a Speciße Prop 
_ and Legacy, as if he had enumerated the ſe eral Particulars of it; and though As 
05 bo 5 the other Legacies fall ſhort, yet the Legatee muſt have this Specific L: pel [ 
Chan. 392. SACY intire. ip | | | | TD. there 
8. E. . paid, 
Preced. But if the Teſtator deviſe his Perſonal Eſtate at A. and his Perſon 80 
Chan. 393. Eſtate at B. and then deviſes a Legacy out of his Perſonal Eſtate, an the E 
has no Perſonal Eſtate but what lies in thoſe two Places, the Pecuniar tor, u 
Legacy muſt be paid out of theſe Specific Legacies thus particularly de 3 
viſed. | | , I eoat 
Preced. So if aſter ſeveral] Specific Legacies the Teſtator deviſes a Pecuniary I yt de 
Chan. 393, gacy, or Sum of Money, out of all his Perſonal Eſtate whatſoever; (a) to1 
394. this Caſe the Pecuniary Legacy ſhall come out of the Eſtate at large. ver tl 

> If a Horſe or Term for Years, which is ſpecifically deviſed to anothel 
be taken in Execution by Creditors on a Judgment obtained, (as they un Alle 
be) the Specific Legatee ſhall have Recompence in Equity againſt M 
Executors, or Reſiduary Legatees, for the Value, who are to have not dn, 
till after the Debts and Legacies are paid. 1 N uf co 
Page 483 . S. having 4ooo!. ſecured to him by. Bond in the Names of 4. and! ay tþ 
Abr. Eq- in Truſt for himſelf, deviſed it to his Daughter, (now married to the Plat But i 


298. tiff) and made her Reſiduary Legatee, and by the ſame Will deviſed 
* Roy's. Tete he had in Farm to . D. and there 10. appearing Aſſets at! gate 
Lord Fun- Death to pay his Debts, this Farm deviſed to R. D. was ſold for Payme Gale he 
| ſhaw, of Debts; afterwards, by Decree of this Court, the 300o0l. was adjudet 
| to be Aﬀets to pay Debts, and was brought into Court, there to rewani 
that Purpoſe. The Plaintiff propoſed to have what remained of the 400 
id out of Court to him, all Debts being (as it was ſaid) paid, avd 
fendant R. D. oppoſed it till he had firſt had a Satis ſaction out of i 

the Value of the Farm deviſed to him, and ſold for the Payment of Det 
The Court held, that the Deviſe of this Sum of Money was a Spec 
Legacy, and therefore R. D. can have but a proportionable Part of 
Value of his Specific Legacy out of it. „„ 


L E G AKE 


—_ 


(H) Of abating, tefunding, and giving Security 
N tor that Purpoſe. | 


Fcumary Legatees ſhall abzte in Proportion to the Deficiency of Af ro. bu 


18 ſets ; and therefore if the Ecclefiaſtical Court go about to compel an 467- 
Ll Executor to pay a Legacy without ſecurity to refund, a Prohibition will be Moor 413. 


eranted; for though an Executor may pay a Legacy without ſuch Caution e 2 

or Security, yet he 15 not obliged to do it. | 
80 if a Man deviſe ſeveral Legacies, as 1004. to one, and 50. to an- vern. 31. 

ther, Cc. there although he directs the Legacy of 1000. to be paid in Brown aud 

the firſt Place, yet if the other Legacies fall ſhort, then the Legatee of en. 

the 100/, muſt make a proportionable Abatement of his Legacy. EN 
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1 80 if a Legacy be given to Executors for Care and Pains, yet this 2Vern. 434 
ſhall give ſuch Legacy no Preference, but the Executors muſt abate in . ak and "Wi 
„ 0po-40he 5 . 8 5 1 
bug As to Refunding and Abating, it ſeems clear, that Creditors may com- Vern. _ Ry 
* pel Legatees in Equity to refund when Aﬀets become deficient, although 2 Vent 3588 
there was no Proviſion made for refunding at the Time the Legacies were 360. 2 


id 2 Vern. 208. 


Con! 8 where 4, being indebted to P. made C. his Executor, and C. waſted ven. 1 4 bf 
„ an the Eſtate, and died, having deviſed ſeveral Legacies, and made D. Execu- A 
nar WM i'r, vhich Legacies D. paid, and E. having exhibited a Bill againſt D. the fa 
ly de Hecutor of C. for his Pebt due from the firſt Teſtator, and againſt the 


Legatees in the Will of C. to compel them to refund their Legacies, there 


ry Ie wt being ſuflicient Aﬀets of the firſt Teſtator, it was deereed accordingly; | 

by 0) for a Creditor may follow the Aſſets in Equity, into whoſe Hands ſo- (Sa vern. 
e. ner they come. | e 205. laid 

'othet | don as 2 


Allo one Legatee may compel a Pecuniary Legatee to refund where ee Ca 
he Aﬀets become deficient, though there was no Proviſion made for Re- 136, 248. 
fund:ng, and although he hath ſtill Remedy againit the Executor, and 2 Chan. Ca. 


tay compel him to pay it out of his own Purſe, if he voluntarily paid 132. 
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and ray the Aﬀets to the other Legatees. Vent. 360. + 
pla But it ſeems to be agreed, that an Executor who voluntary pays a Le- 18 3 
viſed y, or Aſſents to the Deviſe thereof, cannot, either in Favour of other 9, 145. : 1 
3 b tees or Creditors, compel the Legatee to refund, but that in ſuch 2 bY 
axe Gale he muſt bear the Loſs himſelf. 55 453, 460. | 
due » hut it is ſaid, that if an Executor pays out the Aſſets in Legacies, and 8 187 1 
ain i terwards Debts appear, of which he had no Notice at the Time of Pay- ch 8 2 1 
. tentof the Legacies ; or if he had been compelled by a Decree in Equity 125 wy 
e 4 | 8 ; pe * quity 136 5 17 5 
agdt pay Legacies; that, in theſe Caſes he may by Bill in Equity, compel 2Vern. 205- We 
of it , Leratees to refund, although he took no Caution or Security ſor that 1 
* 3 
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) Df Keſiduarp Legacies and Legatecs. 


HE Teftator's making his Will, and appointing an Executor, is à ,..,, Nit. 

Diſpoſition of all his Perſonal Eftate, after Debts and Legacies paid Zxecur, 

vch Executor, without more Words; but if the Teſtator appoints, that and A _ 

lis Debts and Legacies paid F. S. ſhall have che Surplus, or what re- /raters 
2 mains z 


) 


Curth, 522 If a Reſiduary Legatee die before the Debts are ſatisfied, ſo that it doth 
fer-curiame not appear to how much the Surplus will amount, yet the Executor or Ad. 


— 


2 0 8 ids 


mains; then is J. S. Reſiduary Legatee, and may ſue for and recover ſuck 
1 17 or Reſidue, and is alſo, upon the Executor's Refuſal to provethe 
Will, intitled, from his Interett therein, to Adminiſtration with the Wy 
annexed. | | 3 | 


miniſtrator of ſuch Legatee ſhall have the whole Reſidue of the Perſonil 

3 Eftate which remains over, Sc. and not the Executor of the firſt Teſtator 
Palm. 409 Alſo if there be a Reſiduary Legatee, and the Executor omits Part of 
| the Teſtator s Effects out of the Inventory, or undervalues thoſe which he 
ts in, the Reſiduary Legatee may file a Bill of Diſcovery againſt him be- 

2 ore he has paid the Teſtators Debts. * CI, 
Ahr. Eq. 305. If a Man deviſe all the Reſt and Reſidue of his Perſonal Eſtate, after 
Lord Caſtle- Debts and Legacies paid, to J. S. and ſeveral of the Creditors are barrel 
Trede by the Statute of Limitations, who notwithſtanding bring Actions aginf 
Lee, the Executor, and he refuſes to plead the Statute of Limitations, yet Equity 
will not, in Favour of J. S. to whom the Surplus is deviſed, ae the 


— 


Executor to plead the Statute. 1 
5 bar 
5 1 | | | | | | rat 
| : hel 
(K) Df the Papment of Legacies: And herein: 0 
| | / 
| 1. What ſhall be a good Payment, and to whom to be made. an 
; | | lea 
Precell. A* Executor, in the Payment of a Legacy, ought to be careful that 
Chan. 228. he takes a proper Receipt, or has ſufficient Vouchers of the Pay Woo 
maentz; and the rather, becauſe it is held to be ſuch an equitable Demar 'N 
(a) Vern. as is not (2) barred by the Statute of Limitations. | 0 
6. But | 
hw after Length of Time a Legacy was preſumed to have been paid, vide 2 Vern. 21, 484. A 
Le | , 4 whe 
Chan. Ca. Alſo an Executor ought to be careful that he pay it to the proper Hand int 
. that has Authority to receive it, and that without a Decree or Order of 4 cert 
(8) Where a Court of Equity he cannot pay it to the (+) Father, or any other Relato one 
Father li- of an Infant. | f ; 5 . all 
belledin the | . : Af 
Spiritual Court that his Childrens Legacies, being Infants, might be paid to him, and a Probibiti that 
granted. Godb. 243. | | | : nd 
Page 488 As where a Legacy of 100). was deviſed to an Infant of about * 
Abr. Eq. Years of Age, the Executor paid this Legacy to the Father, and to Ab 
wh ver: his Receipt for it; when the Infant came of Age, the Father told hit any 
Ti!lferry, he had ſuch a Legacy of his in his Hands, but could not pay it mn tot 
Will. Rep. diately, but however would not have him trouble the Executor 20% _ 
285. Pl. 68. it, for that he would give it him; upon this the Son reſted ſatisfied if Gem 
oY Rep. about fourteen or fifteen Years, and he and his Father carried on Ban 
2 Hare e- Joint-Trade together, and then became Bankrupts; and upon 2 Cot pho 
cleſ. Lay. miſſion taken out againſt the Son, this Legacy among other Things, cg 
694. aſſigned for the Benefit of his Creditors, and the Plaintiff, the Aſhign 
of the Commiſſion, brought his Bill againſt the Executor, to hate 
Account and Payment of the Legacy; and for the Defendant it er 
ſiſted, that this would be an extreme Hardſhip on him, if he ſhoult! p 
obliged to pay it over again; that he had already fairly and honeſf ! be 
it to the Father whilſt he was in good Circumſtances, and if App" te f. 
had been made ſooner, he might have had his Recompence over on Char 


the Father; that the Father was by Nature Guardian to his Chile 


L E CACHES. 
and ſuch Payments to him have formerly been allowed good, though now 


1 > 


| 
” indeed this Court has thought fit to extend its Care farther for ſuch 
Wil | Children, and diſallowed ſuch Payments: but the Circumſtances of this 


Caſe were ſuch, that the Defendant, it was hoped, would tot be anſwer- 


doth able again for it. My Lord Chancellor ſaid, that if the Father had not 
Ad- made his Son ſuch Promiſe of Recompence, and the Son had acquieſced 
onal all that Time, the Caſe might have been more doubtful; but this Promiſe 


of his Father drew him to forbear applying to the Executor ſooner, and 


Ator, | 
185 fnce his Father had not, nor cpuld now make good his Promiſe, being 
h he a Bankrupt likewiſe, the Reaſon of the Son s Forbearance was at an End; 


and he thought the Rule of this Court, in not ſuffering Parents to receive 
their Childrens Legacies, was founded on very good Reaſon; and there-- 


aſter fore left this Caſe might hereafter be cited as a Precedent, when the Cir- 

arred cumſtances attending it were forgotten, and to diſcountenance and deter 

int others from paying ſuch Legacies to the Parents, (though he did not deny 

quity the Hardſhips of this particular Caſe) he decreed againſt the Executor, 
| the which was affirmed on a Rehearing. 


If a Legacy be given to a Feme Covert, it muſt be paid to the Huſ- 2 Vern. 261. 
band; alſo where a e was given to a Feme Covert who lived ſepa- 
nate from her Huſband, and the Executor paid it to the Wife, and took 
her Receipt for it, yet on a Bill brought by 3 Huſband, he was decreed 
| to pay it over with Intereſt. | e 
Alſo it hath been adjudged, that if Huſband and Wife are divorced 
a menſa & thoro, and a Legacy is left to her, the Huſband alone may re- 3 Abr. 


leaſe it. 2 Rol. Abr. 


* 


5 | 7 01. 
Moor 665. Cro. Eliz. 908. Noy 45. Rol. Rep. 426. 3 Eulſ. 264. Mcor 683. 8. 115, pl. 
4 Ld. Raym. 73. 12 Mod. 891. 5 Med. 6g. But a Perſcn may by Leed or Will give any 
Thing in Truſt for the ſeparate Uſe of a Feme Covert, and this ſhall le out of the Power of her Huſ- 
band. 2 Vern. 659. | 7 1 y 


A Legacy of 10col. was given to one, after the Death of her Mother, Abr. Eqs4- 
when ſhe ſhould attain the Age of twenty-one Years; and the Defend- Jacobſen 
ant was appointed Truſtee for the Raiſing and Payment thereof out of 7% wa 
certain Lands; the Legatee was drawn into an improvident Match with 
one who ſoon aſter became a Bankrupt, and the Commiſſioners aſſigned 
al his Effects, and gave him a Certificate of his Conformity; and the 
Aſignees brought a Bill againſt the Truſtee for this 1000). who infiſted 
that the Aſſignees could be in no better Condition than the Huſband, 
and that if he were Plaintiff he could not prevail without making a 
ſuitable Proviſion on his Wife, and that this Legacy being liable to 
a double Contingency, viz. the Death of the Mother, and the Legatee's 
arriving at the Age of twenty-one Years, at the Time of the Bankruptcy, 
was not ſuch an Intereſt as could be aſſigned. The Court held, that though 
boch Contingencies have ſince happened, yet thoſebeing ſince the Aſſign- page 486 
ment of the Bankrupt s Eſtate, and fince a Cerijſicate of his having con- 
formed himſelf in every Thing to the Acts, he was now diſcharged as a 
Bankrupt; and this Legacy could not paſs without a new Aſſignment, 
oe the Commiſſioners could not make, their Commiſſion being deter- 
Lined, | | = 


2. At what Time a Legacy is to be paid. 5 


By the Civil Law, Executors have a Year's Time, from the Death of Godolph. 
the Teſtator, to pay Legacies : And in Conformity to the Civil Law, 
the fame Rule hath been taken up, and is now followed, in the Court of 


hancery, 
T If 


272. 2 Salk. 
415. pl. 2. 
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2 Vern. 31. If a Lega ey is gien to a Child, payable at twenty-one Years and 
299, 283. Child dies before, though his eee ſhall have the ee rs 
| he muſt wait for it till ſuch Time as the Child, if he had lived, would ye 


| _ to = Age on twenty-one. ps SHE: | Ru 
Ed. But where 4. by Will, gave a Legacy to B: at twenty-one, and if hi 
259. goo died before twenty-one, e the Plaintiff; B. arg hep rd Years 
auch and one; and the only Que ion was, whether the Plaintiff was intitled to their 
Hilla. the Legacy preſently, or muſt wait till B. if he had lived, would have hve 
been twenty-one. And on Time taken to conſidor of it, my Lord Chau- Fath: 
|  cellor was of Opinion, the Plaintiff was intitled to the Legacy'preſently; ſuch 
For this () but that where a Legacy is given to one to be paid at twenty-one, ſo ule 
wide Lecn. as to be an Intereft veited in him preſently, though not payable till twen- Time 
2 ty one, if the Party dies before that Age, his Executors or Adminiſtrators * 
2 Roß Rep ſball not have it till the Legatee, if he had lived, would be twenty-one & 
134. Years of Age. HET 1 . e of 
2 Vern-431- A Legacy of 500/. was given to the eldeſt Son of . to be begotten, Daug 
Nevil and to place him out Apprentice ; , had a Son born after the Death of the n 
Teſlator, and on a Bill brought by him for the Legacy, it was decreed 7 
to be paid, though before ſuch Time as he was fit to be placed out Ap- P 
| prentice. | | THe 5 bat 
2 Vern. 620. If Legacies are given to A. B. and C. being the Te'ator's three Co- 
Ne and heireſſes, to be pa d at their reſpective Marriages, and if any of them die; * 
der Legacy to go to the Survivors; and one of them dies unmarried, the 
_ Survivors ſhall not receive her Legacy before their reſpective Marriages, 
for the Condition, though not again repeated, ſhall go to the Whole, as 
well to what accrued by Survivoi ſhip as to the original Deviſe. A 
3. Where the Legatee ſhall have Intere?, and Maintenance till the l ! 
ED un | Legacy is paid. | Lg de. Nik 
z Salk. 415. If a Legacy be deviſed generally, it is regularly to carry Intereſt from riſe, 
pl. 2.& vide the Expiration of the firſt Year after the Death of the Teſtator: but if the | Dr 
Vern- 251, Legatee, being of full Age, neglects to 90 demand it at that Time, he te 0 
Gauer 2 Cannot have Intereit but from the Time of the Demand. a 
4135 Debt, and muſt be demanded, otberu iſe the Legatee not intitled to Intereſt. Poph. 104 x 
0 though a Bond was given fur Performance of the Will. 1 Leon. 17. 75 But 
z Salk. 418. But it is ſaid, that if a Legacy be deviſed generally, and no Tim ny 
pl 2. aſcertained for the Payment, and the Legatee be an Infant, he ſhall be F | 
| paid Intere from .the Expiration of the firſt Year after the Teſtatol! 45 
eath, though no Demand be made, becauſe no Laches ſhall be imputed baile 
| to him. 1 „ | | 
»Pagegs) * Alſo it is ſaid in Sail. that a Legacy left payable at a (c) certain Day, 
4 4 inuſt (as it ſeems without Demand) be paid hüh Intereſt from that Day, Here 
pl the Lo and that the Intereſt allowed is 50. per Cent, 2 | ny 
. Cowfer., | 
() But 60 Preced. Chan. 161. it is held that though a Legacy be deviſed to be paid at a certain Time, * 
yet it ſha N not carry Inte reſt but from a Demand made: otherwiſe of a Debt. 1 
Preced. The Plaintiff had a Legacy deviſed to him, payable within a Year wy 41 
Chan. 11. the Death of the Teſtator, who was his Half- Brother; the Plaintiff kne * 
Fu,, nothing of the Legacy, nor of the Teſtator s Death, till the _—_— "hn 
publiſhed it in the Gazette, and then he demanded his Legacy * 1 * 
Defendant the Executor; and the only Conteſt was, whether the P d "i 
ſhould have Intereſt from the Time the Legacy ſhould have been 1 14 . 


1 E G A C 1 E ö - 


rt would not give any Intereſt, not ſo much as from the 
Wwe 4 Bill eee would they give Coſts even out of the 
aſſets, but the bare Legacy. JJ is CIO rey NO} "3 : 

If 2 Father deviſe Legacies or Portions to his Daughters, or younger Abr. Eg. 301. 
Children, to be paid or payable at their reſpective Ages of Twenty-one 2 G.. 
Years, or any other Time certain, without making any Proviſion for n 
heir Maintenance in the mean Time and die, in this Caſe they ſhall that the 
have Intereſt for their Portions, from his Death, till paid, becauſe the Court of 1 
Father was obliged to have provided for them, if he had lived; but if Chancery + * 


V% 
Jr able at ſuch an Age, their Legacies ſhould not carry Intereſt in the mean pygyer of 


Time, becauſe he, being a Stranger, was under no ſuch Obligation to awarding 
provide ſor them. : 5 155 | | | 1 225 = REP 
80 where a Father, by his Will, gave 2000/. a-piece to his two dur s | 
Daughters, payable at Twenty-one, and charged on Land and Perſonal Cemay and 
Ffate, and the Perſonal Eſtate being exhauſted in Debts, my Lord Legit. 
Chancellor held they ſhould have a reaſonable Maintenance out of the N 


Real Eſtate until their Le gacies became payable, and allowed them 801. N 


fer Ann. each 


2 i 
1 *% 


—— — 
— * 


(L) Df the Executor's Allent to a Legacy.  « WM 
A Lthough the Teſtator diſpoſes of Goods and Chattels, and Sums Godolph. 8 
A of Money, to Legatees, yet they all paſs to the Executor, and he 50 Leg. = 
has them in nature of a Truſtee, and he alone has a (4) Title in Law = Off. Exe | ko 
them, and nothing paſſes to the Legatee, nor can any Legatee take any ( And iÞ 
Thing to him deviſed without the Executor s Aſſent; for were it other- therefore if " 
nie, it might be fan the Power of a Legatee to ſubject an Executor to a Legatee N 


om f 
che Deraſfauit, which would diſcourage all Perſons from taking upon them takes Fol- 
he the Office of an Execator. | Toi We ws 


; | \ ; 85 ; ; ; iſ d, 1 — 
5 aſſent of the Executor, he may have an Action of Treſpaſs againſt bim. Dyer 955 8 
ö 


But this Matter of Aﬀent is only (c) a perfeQing AR for the Security Off. Ex. 29. 


me if the Executor, for it is the Will of the Teſtator which gives the In- Godolph. » 
be treſt to the Legatee, and therefore the Law does not require any exact * a 1 
ors tom in which it is to be made. Hence any Expreſſion or Act done by (c) And F | 

ted be Executor, which ſhews his Con 


tornment of 

TE a Tenant to 

. | e the Grant of 

Hererſrn. March 135 —And therefore a ſmall Matter will amount to an Aſſent. Vern. go, 460. 

tent, 358,—And which the Legatee may compel the Executor to do in the Spiritual Court. 
127. N | | 


currence or Agreement to the Thing like an At- 
Wiſed, will amount to an Aſſent. : | 


— 


*Asif the Executor ſays to the Legatee, I wiſh you Foy of the-Thing Page 488 
fel ts you, or I am content that you have it according to the Will; or if Plow. 53. 
ae offers the Executor Money, or ſeems willing to purchaſe a Horſe, Gc. 5 8 . + 

le to F. S. and the Executor directs him to the Legatee; or if the ee 138. 
mum himſelf offers the Legatee Money for the Horſe, &c. theſe and 

like Acts amount to an Aſſent. - 1 
llence it hath been held, that if a Specific Legacy be deviſed, as three Hills Anne 
* Sc. and the Legatee takes Money in Satisfaction of them, that Becker and 
Py firſt to a Conſent of the Executor to the Legacy, or Deviſe Ball. 
1 then it is a Sale of them by the Legatee or Deyiſee to the 

r for the Money co inſlanti. | Ne 
n 


J 


5 


— 


March 136. And as an Aſſent is but a perſecting Act, the Executor cannot, after he 
| Oo oe has once given it, reyoke the ſame; neither can ät be given on (a) Con- 
614. 615. a ai $i: greg eee ov | | 
JED dition, or on any Limitation or Reſtriction een | 

|  Kxecutor deliver to the Legatee the Good; bequeathed to him, to re-deliyer them to him a 
ſuch à Day, this is a good Ant, and the Words of Re-delivery are yoid. Leon. 130, 131. * 


36. If 4. deviſe a Term to B. for Life, Remainder to C. and the Bac 
8 Co. 96. 


aſſents to the Deviſe to B. this will amount to an Aſſent to the Deviſe owe 
to C. and veſt the Intereſt in him accordingly. 


; EY 3 If one is himfelf both Executor and Deviſee, and he enters e 


Plow: 320. Without Claim or Demonſtration of Election, he fhall have the Thing þ 
Dyer 367. deviſed as Executor, which is the firft and general Authority, unleſs he leg 
: Eg Eliz- elects to take it as Deviſee. %% | the 

2 454 As where a Man, poſſeſſed of a long Term for Years, deviſed it to hi 
Garret and Wife for Life, Remainder to Truſtees for his Sons Life, ©. and mais Xo A 
Lier. his Wife Executrix; and it was held, that the Wife took the Term whal br. 
© as Executrix, in the firſt place, till ſhe agreed to the Deviſe; but itbenf 
proved that ſhe faid, /e would take the Term according to the Will, it v oth 

1 Feld by the Court to be a ſufficient Aﬀent. Ls 

Lev. 25. So in a like Caſe, where the- Wife ſaid, that. the Son was to hawt A 
Elate after her, and this was reſolved to be a ſufficient Aſſent. to hi 
5000. 29. Cro. An Executor may affent before Probate of the Will, and if there fue l 
Eliz. 602. two or more Executors, the Aﬀent of any one of them will be ſufficien prom 
_— 121 alſo it is ſaid, that an Infant Executor may aſſent, eſpecially if he beaboj ad! 
Tir, Exec. the Age of ſeventeen Years. la | ment 
tere and Ad- if i | | br he 


miniftrators. If a Man deviſe a Term to a Child i» ventre /a mere, provided it be 
Comps Son, and if not a Son, to J. S. and the Child happens to be a Daugh 
b, ap ver though the Executor aſſents, yet the Daughter cannot take, becauſe he 
Warry, ad- is 4 Condition precedent that never happened, and the Executor's Aſſent 
judged on a not material where there is no Deviſe. | mo. 


ial Ver- | \ | | wſt | 
* —ö ũ ꝓ— — Als — — 3 — — thery 
(M) Legacies in what Court, and how proper The 

Aehil} . recoverable. * 

Fide Tit. . IT is clearly agreed, that the Ecclefiaftical Court having Juriſda6g a, 
ei over all Teſtamentary Matters, that, as iacident thereto, they ha T7 
/ 7 Conuzance of Legacies, and that it is the only proper Court where Al. 
aud Tir. Eat. gacies are to be ſued for and recovered, except in thoſe Caſes where ien 


22 — Courts of Equity claim a concurrent Juriſdiction with hem. 
3 * But this Juriſdiction is confined to Gifts of Goods and Chattels; 1 
Page489 therefore if a Man, by Will, gives Lands to be ſold for Payment of IK 
Dyer 151. or Legacies, theſe Legacies cannot be ſued for in the Eccleſiaſtical Co 
Gaim: 120- but only in a Court of Equity; becauſe it is not a Legacy ment 
3 Goods and Chattels, but ariſes originally out of Lands and T-nemens. 
Cro.Car. 16. | | is : | Wi” 


| Cro..Jac. But if a Rent be deviſed out of a Term for Years, the Ecclefalht 
_ Courts may hold Plea thereof; for the Term for Years being only a 
erode tel, is Teſtamentary, and conſequently the Rent deviſed thereout- 

P i ee 

Lev. 179. 2 Keb. 8. Cowp. 424. | 4 «34 wg 


” 
- 7 4 » 1 5 ; * 
pe * 


„ 
[ihe Legatee takes a Bond ſrom the Executor for Payment of the Le- yety, 38. 
ey; and afterwards ſues him in the Spiritual Court for the Legacy, a G-odwyn - 
Prohibition will wa F _ n the 3 the Na- 2 bare h 

f the Demand is changed, and it becomes a Debt or (a) Duty re- $27 330 ® 
e in the Temporal. Courts, LO ( ) Prohibition 


On- 


| * granted ac» 

| Fe 1 „„ 
0 That by giving a Bond for Payment of a Legacy at a eertain Day, it thereby becomes 2 Duty, 
and is not to be conſidered as * Legacy. 2 Vern, 31. But by Juſtice Lodderidge, an Obligation 
nen for Payment of a Legacy does not totally deſtroy the Nature thereof, but the Legatee has it 
füll in bis Election either to ſue for it in the Temporal or Eccleſiaſtical Court. 2 Rol. Rep» 160», - 


Alſo though the Temporal Courts do not directly take Conuzance of Sid. 45+ 
l-oacies, ſo as to allow of an Action for the Recovery of them, yet may Raym. 23. 
the Executor make himſelf liable to an Action at Common Law, as by : 


lis Promiſe of Payment; in which Caſe an ¶ ſumpſit will lie ſ. 4By 29 Car, 


a ; 2+ C. 3. 1. 4. 
Xo Action ſhall be brought to charge an Executor or Adminiſtrator, on any Special S an- 
{ver Damages out of his own Eſtate, unleſs the Agreement or ſome Memorandum or Note thereof 
tin Writing, and ſigned by the Party, or by ſome Perſon by him authorized. But as to the Caſe 
in the Text, 9. if Forbearance to ſue, is not a legal Conſideration, and does not therefore take it out 
gl the Statute ? | | 


As where in A ſumgſit the Plaintiff declared that J. S. deviſed a Legacy 2 Lev: 3- 
to him, and made the Defendant Executor, and the Plaintiff intending to Nog 
ere | ſue him for the Legacy, the Defendant, in conſideration of Forbearance, 3 
promiſzd to pay him; the Defendant pleaded divers Bonds and Judgments, Sel. Caf. 
ad Nut affets ultra; upon which the Plaintiff demurred, and had Judg- Evid. 59 


ment without Argument; for it is not material whether he had Aﬀets or no, 11 Mod. 91. : 


* 


| fr he is charged upon his own Promiſe, in conſideration of Forbearance, pl 13 
| it be ud a Forbearance of Suit for a Legacy is a ſufficient Conſideration, cle tow, 
gh „ | | | 690, 
ife he And although the Spiritual Court, having Juriſdiction of Wills and Rol. Abr. 
\ſſent etanznts have, as incident thereto, Juriſdiction of Legacies, yet if 298, 29 

12 


9. 
a Temporal Matter be pleaded in Bar of an Ecclefiaftical Demand, they ola 
buſt proceed in the Eccleſiaſtical Court according to the Common Law, Hetles 97. 
herwiſe they will be prohibited. | EE 2 Inſt. 608. 
8 : . Lid, 161. 
Therefore, if Payment be pleaded in Bar of a Legacy, and there is but ro. Eliz.88, 
de Witneſs, which the Eccleſiaſtical Court will not admit, becauſe their 666. 
Lav requires two Witneſſes, there the Temporal Courts will prohibit Show. 158, | 
cen, becauſe it is a Matter Temporal that barsthe Eccleſiaſtical Demand. 3 
. | | ER | Richardſon 
ul Deſborrow, adjudged. 3 Mod, 283. Ld- Raym. 220, 346. 2 Ld. Raym. 1161, 1142, 1211. 
ilk, $4). pl. 1. otter and Friend, adjudged, Carth. 142. 8. C. adjudged, ——But it is not 
Went Ground for a Prohibition to ſuggeſt that the Spiritual Court objected to the Credibility of a 
ſimeſe, nor to ſuggeſt that the Plaintiff had only one Witneſs to prove the Fact unleſs he alledge 
u te offered ſuch Proof, and it was refuſed for Infufficiency. Carth: 143,144. 


oba lis holden by my Lord Chief Juſtice Holt, that a Deviſee may maintain 3 Salk. 418. 
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1 (ou Aion at Common Law againſt a Ter-tenant for a Legacy dev yd out 2. K | a 
"erely Land; for where a Statute, as the Statute of Wills, gives a Ri 1t, the : ed, 26, & 
ment. by conſequence, ſhall have an Action at Law to recover i | Hole 4 i 
1 a - 279-8. P. * 
er Twijden Jui 21d. Raym. 937. 4 
mW £© 1 5 | 
ut. Vol, III. O O0 | RE Tis 
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Hawk. pic. A Libel is (a) defined a malicious Defamation, expreſſed either in 
193 Tt Tinting or Writing, or by Signs, Pictures, Sc. tending either 


$ Mod: 165.4 K to blacken the Memory of ene who is dead, or the Reputation 

IC 129085 of one who is alive, and thereby expoſing him to public Hatred, Contempt 
418. Read. and Ridicule, e e FE f 
7 8 
3 (a It is termed Libellus Fameſus ſeu infamatoria ſeri; tura, and from its pernicious Ter- 4 
deney has been held a publick Offence at the Common Law; for Men not being able to bear the I 
having their Errors expoſed to pub.ick View, were found by Experience to revenge themſelye: d 5 
| thoſe who made Sport with their Reputations; from whence aroſe Duels and Breaches of the Peace; F 
and hence written Scandal has been held in the greateſt Deteſtation, and has receiv ed the utmoſt Dif. 
eouragement in the Courts of Juſtice. Lamb. Sax. Law: 64. Bra: lib. 3. c. 36. 4. Inſt. 194 50% 8 
188. 2 Stra. 791 . e 8 | a: 

But for the better Underſtanding the Nature of this Offence, I fl 
conſider, Te : 
(A) Ulhat ſhall be ſaida Libel. 490. 

Y 5 A . ; 15 | * a 7. 
And herein, | | P 
"A . "EN | „ . . M. 
1. How far it is neceſſary that it ſhould be in W. © 
ing. 490. PT | | Pa 
2. What Degree of Defamation will amount to 15 
. . | . 
Libel. 491. N : x 3 : b | 51 
3. What Certainty in the Matter and Application wi "ol 


4. Whether any Proceedings an a Court of Jufſtic fon: 
will amount to a Libel. 494. 3 
5. Whether any Thing of this Kind can be juſſifet 
95 ; 1 5 


| > 0 adde 
(B) Who ſhall be ſaid a Libeller. 496. 1 

| And herein, 45 . 1 - 

he | | es | 1 00 hi 

I. Who ſhall be ſaid the Author or Compoſer of, n a 

i Libel. 496. a N pifirg 
2. Whothe Fubliſher. 497% . 
| | | * fs | lone 
(G) The Dfenders how puniſhed. 499. "re 

1 the f 
ff eupneny Hoke Wane coz omen ” 8 if 
, "Ia 1 | , ach a 

(A) hat chall be laid a Libel. And herein, BF lf 

1. How far it is neceſſary that it ſhould be in Writing. der 


| | i 

| | 5 a b ; f 

co. 125, Hs Species of Defamation is uſually termed written Searde! | 
Ed. Raym. thereby recei es an Agoravation, in that it is preſumed to have 


CT 3, entered upon with Coolneſs and Deliberation, and to continue longel, 
ens propagate wider and farther than any other Scandal, 1 


i 2193 ˙ 


B F BE L | | 
* But it is clearly agreed, that notonly written or printed Scandal comes page 91 
within the Notion of a Libel, but alſo may be applied to any Defamation 5 Co. 125. 
whatſoever, expreſſedeitherby Signs orPictures; as by fixing up aGallows in. 123- 
ata Man's Door, or elſewhere, orby painting him in a ſhameful and igno- * To i 
minious Manner, as by expoſing a Man and his Wife by a Skimmington 5 2 5 
or Riding, though a ſpecial Cuſtom is alledged for ſuch Practice. 

And fince the chief Cauſe ſor which the Lawſo ſeverely puniſhesall Of- rawk. 
{ences of this Nature, is a direct Tendency of them to a Breach of public P. C. 193+ 
Peace, by provoking the Parties injured, and their Friends and F . to | 
Ads of Revenge, which it would be impoſſible to reſtrain by the ſevereſt 
Laws, were there no Redrefs from public Juſtice for Injuries of this Kind, 
which, of all others, are moſt ſenſibly felt; and ſince the plain Meaning of 
ſuch Scandal, as is expreſſed by Signs or Pictures, is as obvious to common 
denſe, and as eaſily underſtood by every common Capacity, and altogether 
a provoking as that which is expreſſed by Writing or Printing, why ſhould 
it not be equally criminal? 8 0 


2. What Degree of Defamation will amount to a Libel. | 


As every Perſon defires to a r agreeable in Life, and muſt be highly 5 Oo. 128. 
provoked by ſuch ridiculous Nen ene of him, as tend to Ieffen him A 4 
in the Eſteem of the World, and take away his Reputation, which, to ſome Rol. Abr. 
Ma, is more dear than Life itſelf: Hence it hath been held, that not only 37 
Charges of a Aagrant Nature, and which reflect a moral Turpitude on the 
Party, are libellous, but alſo ſuch as ſet him in a ſcurrilous, ignominious 
Light; for theſe equally create ill Blood, and provoke the Parties to Acts 
of Revenge, and Breaches of the Peace. 1 5 ; 5 . 
Hence it hath been held, that Words, though not ſcandalous in them- Hard. 470. 
ſchves, yet if publiſhed in Writing, and tending in any Degree to the Diſ- ance 1 
credit of a Man, are libellous, whether ſuch Words defame private Per- Eh 
{ou only, or Perſons employed in a public Capacity, in which latter Caſe 
they are ſaid to receive an Aggravation, as they tend to ſcandal:ze the Go- | 
ernment, by reflectingon thoſe who are intruſted with the Adminiftration 5 C0 5 
of public Affairs, which doth not only endanger the public Peace, as all oak 85 
aher Libels do, by ſtirring up the Parties immediately concerned in it to Hawk. 
ads of Revenge, but alſo have a direct Tendency to breed in the People P. C. 194. 
2 Dillike of their Governors, and incline them to Faction and Sedition. | 
As where a Perſon delivered a Ticket up to the Miniſter after Sermon, | 
herein he defired him to take Notice, that Offences paſſed now without 5 7 yi * 
Controul from the Civil Magiſtrate, and to quicken the Civil Magiſtrate to Keb 773 
0 his Duty, Sc. and this was held to be a Libel, though no Magiſtrates pl 8. 
n particular were mentioned, and though it was not averred that the Ma- T Fine 
firates ſuffered thoſe Vices knowingly. | COLNE! 
4. 2 Gunſmith, publiſhed an Advertiſement in a common News-Paper, Paſch.4 Geo. 
that he had invented a ſhort Kind of Gun, that ſhot as far as others of f er. 
t longer Size, and that he was made Gunſmith to the Prince of Wales; Delaney. 
ud B. another Gunſmith, counter-advertiſed, That whereas, &c. reciting Barnard. 
the former Paragraph, he defrred all Gentlemen to to be cautious, for that & OM 
the ſaid A, dur not engage with any Arti in Town, nor ever did maße wigs 808 ; 
ich an Experiment, except out 7 a Leather Gun, as any Gentleman might be 8. C. 
ed at the Croſs-Guns ia Long-Acre, the [aid 5˙ Houſe. And the 
n held, that though B. or any other of the Trade, might counter- 
arertiſe what was publiſhed of A. yet that that ſhauld have been done 
vichout any general Reflections on him in the Way of his Buſineſs , 
that the Advice to all Gentlemen bo be cautivus, was 3 Reflection on his 
EM | Go 3 | e 
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*Page492 * Honeſty, as if he would deceive the World by afidtitious Advertiſement 


and the Allegation that he wouldnot engage with an Artiſt, was ſettinghim 0 
below the reſt of his Trade, and calling him a Bungler in general Terms, U 
: and not relative tothe precedent Matter; and that the Words except out of a h 
Es Leather Gun, was charging him with a Lie, the Word Guy being vulgarly bh 
uſed for a Lie, and Eunner for a Liar; and that thereforetheſe Words were P 
libellous, and gave Judgment accordingly; and herein the Court held, thy | pl 
; Words, though not fcandalous in themſelves, yet being publiſhed in Writ. 1 
ing, and tending any way to the Party's Diſcredit, were actionable, and if 
| that all Words were to be conſtrued /ecundum Sul ffectam Maleriam, and to 2, 
+ Any thing be underſtood by the Court in the ſame Senſe that others dof, 5 
that tends to 5 . . | 5 U 
make a Man ridiculous, or to hinder Men from aſſociating with him, is a Libel; as that he flink; of Ch 
Brimſtone, and is an old flinking, old naſty, ds chy, old Toad. 2 Will. 403. 2 Bur. 980. Mm 
E But though every Species and Degree of Calumny and Detraction of this uh! 
Popes Kind are deemed odious in the Eye of the Law, and puniſhable either by 1040 
: civil Action or criminal Proſecution, in moſt Caſes, at the Election of the nfl 
Party injured; yet the Court of King's Bench, whoſe Juriſdiction hereinis he 1 
founded upon the Neceflity of preventing Quarrels and ill Blood, and which bet 
deals with this Offence as of dangerous Conſequence to, and deſtructiye of Perf 
the Peace of the Nation, always exerciſes a diſcretionary Power in granting ſc] 
an Information for an Offence of this Nature, and will, in many Caſe; the 
leave the Party to his ordinary Remedy; as where the Application is made Inte: 
(a) As in S a great Length of Time; ſo (5) where the Mitter complained of as wlly 
| Caſe of Lie a Libel happens to be true j; ſo (c) where the granting the Information 
1 * 1 85 would be a Diſcouragement to learned Inquiries; or (4) where the Matter 
Trin. g Geo, complained of was intended for Reformation, not Defamation. 
eos - 5, 1 after two Terme, three Seſſions, and one Aﬀizes, applied, the Court refuſed to grant 3. 
an Information; though it was agreed, had the Application been recent, an Information would bie 
been granted. (5) As in the Caſe of an Apothecary, who perſonated Dr. Crow, wrote in hi; Name It f 
and took a Fee, which being publiſhed in a publick Advertiſement, a Motion was made for an Infor- add 
mation againſt the c > but the Truth of what was advertiſed being made out, the Court let _ 
the Rroſecutor to his ordinary Remedy; Hill. 8 Geo. 1. Lhe King verſus Bicker/ton. Stra. 49 
Andr. 299. Barnard K. B. 13. /c) As for publiſhing in a News-Paper, that Mad's Pill an Mann 
Drop had done great Miſchief in twelve different Caſes, and that they were a Com und of Poiſa holes, 
and Antimony, Sc. 8 Geo. 2. 7% King verſus Roberts, {d) As where a Perſon in a prival encoy: 
Letter to the Party expoſtulates with him about ſome Vices, of which he apprehends him guilty, an p ſex 
defires him to refrain from them; or where a Perſon ſends ſuch Letter to a Father, in relation t * 
ſome Faults of his Children; which are ſaid to be not all libellous, being Adds of Friendſhip, n« G Jer 
deſigned for Defamation,” but Reformation, 2 Brownl. 151, 152. 2 Burns Eceleſ. Law 779. 5 nfinus 
ſuch Matters publiſhed in a News-Paper, though the Pretence be Reformation, is, it ſeems, libel Writin 
lous, as was agreed 9 Geo. 2. The Ring verſus Knight, 2 1 5 Men f. 
VE 1 : eleem 
1 Or where the Libel contains pointed Charges, which, if falſe may be denied by the Party con Ko 
laining, and the Court ſuſpe&ts they may be true, an Information will not be granted, unleh th r 
P rty complaining denies ſuch pointed Charges on Oath, , aber d 
The King So where a Man advertiſed in a public News-paper, that his Wife hk 
pes Beer, eloped from him, and cautioned all Perſons from rolling her; and an It leg! 
5. K. Andr. formation for a Libel being moved for, it was denied, becauſe it was d . 0 
220. only way the Huſband could take to ſecure himſelf. | Wory 
N King So where it was advertiſed in one of the Daily Papers, that Lady Mr Manner 
yer I ingtes kept an Aſſembly in M9: fields, and it being counter-adventiſed miert 
paſch. 88e. MY Lord's Order, that the Perſon calling herſelf Lady Mordington v9 Conftry, 
2in B. R. Impoſtrix, and that there was no ſuch Perſon, except his Wife, who uy bayy 
| ; lived with him; the Court refuſed to grant an .be for tho 1 
bde called an Impoſtrix, yet that relates to her as aſſuming the Titleof La 
Mor dingiton, and which ſhe is alledged not to have any Right t9 5 ® ue Pr 
ity 


A Wa 


* 


therefore in this Reſpect, may well be called an Impoſtrix. 


2. 


F 


A Writing was directed to General Wills, and the four principal Off- Ne King 
ers of the Guards, to be preſented to his Majefty for Redreſs; the ver. Bayley. 
r contained the Defendant's Caſe; that he furniſhed the Guard at Hill. 8 Geo. 
Whitall with Fire and Candle, for which the Government owed him e e 
350/. that he obtained a Warrant for his Money, and Captain Carr (the N 
Proſecutor) told him, that if he would aſſign the Warrant, he would | 
procure him the Money; the Warrant was affioned, and the Money paid | 
*to Carr, who reſuſed paying it to the Defendant; and the Queſtion was, *Page 493 
fan Information ſhould be granted. And the Court held it no Libel, but 8 
2 Repreſentation of an Injury, drawn up in a proper Way for Redreſs, 
without any Intention to aſperſe the Proſecutor ; and though there be a 
Suggeſtion of a Fraud, yet that is no more than what is in every Bill in 
Chancery, which was never held libellous, if relative to the Subject 
Matter. 8 5 
Here it may be proper to inſert the remarkable Caſe of Parſon Prick, Oro. Jae. 91. 
who in a Sermon recited a Story out of Fs Martyralagy, that one Green- Onſlow N. 
vnd, being a perjured Perſon, and a great Perſecutor, had great Plagues 7 
inflicted on him, and was killed by the Rand ok God; whereas in ä Nep. 
he vas never ſo plagued, and was himſelf preſent at that Sermon; and 
he thereupon brought his Action upon the Caſe, forcalling him a perjured 
Perſon; and the Defendant pleaded not guilty. And this Matter being 
diſcloſed upon the Evidence, Vray Chief Juſtice delivered the Law to 
the Jury, that it being delivered but as a Story, and not with any Malice or 
Intention to lander any Perſon, he was not guilty of the Words malici- 
wi, and fo was found not guilty f. OO 
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Story was not in the Book F 


; What Certainty in the Matter and Application will make it a Libel. 


It ſeems to be now agreed, that not only Scandal expreſſed in an open (a) it Mod. 
addire&t Manner, but alſo ſuch as is expreſſed in Allegory and (2) Irony 86 pl. 5. 
amounts to a Libel; and that the Judges are to underſtand it in the ſame See 4 Read. 
Manner as others do, without any ſtrained Endeavours to find out Loop- Stat. Law 
holes, or to palliate the Off-nce, which in ſome meaſure would be to I | 
encourage Scandal; as where a Writing in a taunting Manner, reckoning X. B. 305. 3. 
p ſeveral Acts of public Charity, done by one, ſays, I will not play Seſ. Cal: 30. 
the Jew, no) the 33 and fo goes on, in a Strain of Ridicule, to 3. Co- 1285. 
itfnuate, that what he did was owing to his Vain-glory : or where a an 
Writing pretending to recommend to one the Characters of ſeveral great aw; „ 
Men for his Imitation, inſtead of taking notice of what they are generally ſcriptions 
tleemed famous for, pitched on ſuch Qualities as their Enemies charge and Ci cum- 
them with the want of; as by propoſing ſuch a one to be imitated for his 1 
rage, who is known to be a great Stateſman, but no Soldier; and an- mn ; 
her to be imitated for his Learning, who is known tobe a great General, Poph. 282. 
du no Scholar, Ce. which Kind of Writing is as well underſtood to mean Hob. 215. 
ly to upbraid the Parties with the Want of theſe Qualities; as if it had Hawke P. G. 
lueRly and expreſsly done ſo. | EY 07 Nw 
And from the ſame Foundation it hath alſo been reſolved, that a defa- Haul. P. G. 
ory Writing expreſſing only one or two Letters of a Name in ſuch a 194. Hart's | 
ner that from what goes before, and follows after, it muſt needs be Caſe. | 
nderſtood þ to fignify ſuch a Perſon in the plain, obvious, and natural 5 
Gion of the Whole, and would be perfect Nonſenſe if ſtrained! And on 


"uy other Meaning, is as properly a Libel as if it had expreſſed the r 0 1 b 
i | — oe whole formation, thy, 


ad v1 7 complaining, ,ſhould,. by Affidavit, tate the having read the Libel, ang underſtanding 
believing it to mean the Party, . 5 : jr 
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whole Name at large; for t brings the utmoſt Contem = n the T = 
to ſuffer its Juſtice to be eluded by ſuch trifling 3 3 . 
ridiculous Abſurdity to fay, that a Writing which is underſtood by every 
the meaneſt Capacity, cannot poſſibly be underſtood by a Judge and 


Havk. P. C. But it is ſaid, that no Writing whatſoever is to be eſteemed a Libd 
= 3905 unleſs it refle& upon fome particular Perſon : and that a Writing full of | 


bbſcene Ribaldry, without any kind of Reflection on any one, is not 
puniſhable at all by any Proſecution at Common Law; but the Author 


5 may be bound to his good Behaviour, as a ſcandalous Perſon of evil pre 

2 „„ TPMT | os . unn 
page 494 But a Scandal publiſhed of three or four; or any one or two of them. 1 
Poph. 252, is puniſhable, at the Complaint of or more, or all of them. . qui 
py „ Defendant was charged in an Information with writing a Libel / 
The Zing againſt the Proteſtant Religion and Biſhops, [nnuendo the Biſhops of Ene- | 10 5 
ver. Baxter, land; he was found guilty; and in Arreſt of Judgment it was offered, that (au! 
12Mo4.139- the Biſhops libelled were not Zng1/4 Biſhops, nor could the [nnuend; ſup- | Cou 
Lis Raym. port ſuch Conſtruction; but the Court took upon them to underſtand the fro 
79. Lidel in that Senſe, and over- ruled the Exception. TT falk 
The King An Information was prayed for publiſhing a Paper containing an Account tro 

| Yer. Oſfterne, of a Murder ona Fewi/h Woman and her Child, by certain s lately She! 
Trin. 3 Ge”. arrived from Portugal, and living near Broad/treet, becauſe the Child was of | 
N 260. begotten by a Chriſtian; and the Affidavit ſet forth, that ſeveral Perſons bea 
2 Barnard mentioned therein, who were recently arrived from Portugal, and lived in 5 
E. B. 138, hHroadſtreet, were attacked by Multitudes in ſeveral Parts of the City, bar- Four 
: ob * barouſly treated, and threatened with Death, in caſethey were found abroad Cou 


pi. 183. any more; and it was objected, that no Information could be granted in 
(a) 3 Salk. this Caſe, becauſe it did not appear who in particular the perſons reflected 
224. pl. 35. on were; and for this was cited The King verſus (a) Orme, Trin. 11 M. z. 
Tord Raym: where an Indictment was exhibited fora Libel called The Ladies Invention, 
4 * 1 8 and alledged to be to the Scandal of ſeveral Ladies unknoun; and after 
Law 131. Verdict for the King Judgment was arreſted, becauſe it did not appearuho 
Forteſc Rep. the Perſons reflected on were. Sed per Cur. admitting that an Information 
98. 2.Stra. for a Libel may be improper, yet the Publication of this Paper is deſervedly 
& . e en in an Information for a Miſdemeanour, and that of the higheſt 
badly 2 Kind; ſuch Sort of Advertiſements neceſſarily tending to raiſe Tumults ſtle 
held well. and Diſordersamong the People, and inflamethem with an univerſal Spirit 
2 Seſ. Caf. of Barbarity againſt a whole Body of Men, as if guilty of Crimes ſcarce 
92 pl. 33. practicable, and wholly incredible; and in this Cafe was cited the Caſe of All 
Tue King and Franklin, where though only the Words Miniſters were uſed 
in the Libel, yet by ſuitable Averments in the Information, and Proof 
made of them to the Jury, they found thoſe Miniſters to be Miniſters of fr th 
State to his preſent Majeſty, and the Defendant guilty. - Fa 


e A. Whether any Proceedings in a Court of Juſtice will amount to a Libel. wrabl 


| Dyfr 28s. It ſeems to be clearly agreed, that no ct, in a regular Courſe! uam 
2 Inſt. 228. of Juſtice will make the Complaint amount to a Libel ; for it would be a} W ſos 


be 8 great Diſcouragement to Suitors to ſubject them to public Proſecutions, in 


G db. 340. reſpect of their cee to a Courtoſ Juſtice; and the chief Intention 


Palm. 145, of the Law in prohibiting Perſons to revenge themſelves by Libels, or any ite 
<a bother private Manner, is to reſtrain them from endeavouringto makethem- 
140 1 ſelves their own Judges, and to oblige them to referthe Deciſion of their] WAR 
icy Grievances to thoſe whom the Law has appointed to determine them. 


Therefore 


Wo 


} 


L TEM 


w, Therefore it hath been reſolyed, that no falſe or ſcandalous Matter con- 
2 uin⸗d in (2) a Petition to a Committee of Parliament, or in (.) Atticles of 5115 7% 
Ty the Peace exhibited to Juſtices of Peace, are libellous. 0 5 1 

| : 2 Keb. 832. (5) 4 Co 14 1 Hawk, P. C. 1944 
- Alſo it is held, that no Preſentment of a Grand Jury can be a Libel, Moor 627, 
ot pot only becaule Perſons who are ſuppoſed to be returned without their Hawk. P. Q 
or dun ſeeking, and are {worn to act impartially, all be preſumed to have 19g” £5 


roper Evidence for what they do, but alſo becauſe it would be of the 

utmoſt ill Con e any way to diſcourage them from making their 
+ Inquiries with that Freedom and Readineſs which the public Good re- *Pape 49; 
es, 3 . 5 i ; 5 : by, 
allo i is holden by ſome, that no Want of Juriſdiction in the Court Keb. 832 
to which ſuch a Complaint ſhall be exhibited will make it a Libel; be- 4 Co 14 


1 cauſe the Miſtake of the Court is not imputable to the Party, but his Hawke P, C. 
p- Council; but herein it is ſaid by Hawk:2s, that f it ſhall manifeſtly appear 9% 
he from the whole Circumſtances of the Caſe, that a Proſecution »s intirelx 


fle, malicious, and groundleſs, and commenced not with a Deſign to 1 
through with it, but only to expoſe the Defendant's Character, under 17 BG Te | 
Shew of a legal Proceeding, there can be no Reaſon why ſuch Mockery * 

of public Juſtice ſh-uld not rather aggravate the Offence than make it 

ceaſe to beone, and make ſuch Scandal a good Ground of an Indictment at 


ns : 

in the Suit of the King, as it makes the Malice of their Proceeding a good 
To Foundation of an Action on the Caſe at the Suit of the Party, whether the + see Com, - 
ad Coun had a Juriſdiction of the Cauſe or not 7. | SY 

in | p e 5 152, 3» 

ted 125 


5. Whether any Thing of this Kind can be juſtifled, 


* 
on, ' | | , . #7 > 4 
{er It ſeems to be clearly agreed, that in an Indiftment or criminal Pro- 5 Co. 1285, 
ho kcution for a Libel the Party cannot juſtify that the Contents thereof are Hob. 253 


we, or that the Perſon upon whom it is made had a bad Reputation; t 927: 


ion | 
ly luce the greater Appearance there is of Truth inany malicious Invective, 7 P. G. 
eft „much the more provoking. it is; for, as my Lord Ce obſerves, in a 1 


ſettled State of Government the Party grieved oughtto complain for every 
lajury done him, in the ordinary Courſe of Law, and not by any Meang 
vrerenge himſelf by the odious Courſe of Libelling or otherwiſe. e 
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lee 1 o * 27 . 0 > * 
of Alſo it ſeems now ſettled, that no Scandal in Writing is any more juſ- The wr 
ſed ſlable in a Civil Action brought by the Party to vindicate the Injury eo = 

oof wne him, than in an Indictment or Information at the Suit of the Crown; 8 Geo. 35 


ir though in Actions for Words, the Law, through Compaſſion, admits B. R.agieed 
tte Truth of the Charge to be pleaded as a Juftification, yet this Tender- fer Cur. in a 
x; of the Law is not to be extended to written Scandal, in which the Au- 5 00 for 
thor acts with more Coolneſs; and Deliberation gives the Scandal a more eee 
undle Stamp, and propagates it wider and farther, whereas in Words Brno, 
len often in a Heat and Paſſion ſay Things which they are afterwards Recorder of 
tamed of, and though they ſeem to act with Deliberation, yet the Scan- Farwick. 
& ſooner dies away, and is forgotten; and therefore from the greater De- Sr, 498. 


in ſe of Miſchief and Malice attending the one than the other, tho' the Vide 4 Vol, 
ion allows the Party to juſtify in an Action for Words, yet it doth not for 516. ; 
ny} Mitten Scandal; from whence it follows, that the only Favour Truth af- 


in ſuch a Caſe is, that it may be ſhewn in Mitigation of Damages in 
uAttion, and of the Fine upon an IndiQment or an Information. 


(B) Who 


% 


1 


- 


Sac de Beal te th at echoed oa I 
Pages (B) Tho Chall ve ſaid a Libeller : And herein, p 
| 1. Who ſhall be ſaid the Author or Compoſer of a Libel. l 

; T has been already obſerved, that a Libel may be expreſſed not only by 
. Printing or Writing, but alſo by Signs or Pictures; but it ſeems that | 
co. 59, Tome of thoſe Ways are eſſentially neceſſary; and it is laid down in Lamps bu 
oor$13- Caſe, that every Perſon convicted of a Libel muſt be the Contriver, Pro- it 1 
Lanb's Caſe curer, or Publiſher thereof. fs 5 i: Th 
Cr It hath been ſtrongly ur d, that he who writes à Libel, dictated by mo 
5 Mcd. 163 another, is not guilty of the Compoſing and Making thereof, becauſe ny 
to 167. Ld. it appears that another is the Author or Contriver ; but herein the w01 
Raym. 729, Court held, that the Writing being the effential Part of a Libel, the |, 
ops e Reducing it into Writing, in the firft Inſtance, was a Making, and buy 
379. T differed from a Tranſcribing; and, according to the Report of this Caſe Sho 
Hing ver. in 5 Mod. it was held, that if (2) one dictates, and another writes, both alth 
Hie. are guilty of making it, for he ſhews his Approbation of what he write, wha 
& EE 4 So if one repeats, another writes a Libel; and a third approves what is broy 
| aid tet Written, they are all Makers of it, as all who concur and aſſent to the ay 

be who die- doing of an unlawful Act are guilty; and murdering a Man's Reputation | 

tated cannot by a Libel, ma- bt compared to murdering a Man's Perſon, in hich al 

morn 1: wa who are preſent and encourage the Act are guilty, though the Wound vas 
bel, becauſe given by one only. | i : Tl 
he did not | 3 5 5 | bet 
wiite it, and that therefcre if the Writer ccnld not, the Crime weuld go unpuniſhed r. 3 
| | FIN 
= 1 „ | Al 

: | $77 | 90 

- + Why not ivdiQtable for contriving it ?—And if he diQates, is he not 9, a Publiſher ! ha 
5 | | 5 ä | | dale 
Carch. 4% Alſoit hath been held, that Tranſcribing and Collecting libellous Matte = 
2 Salk 417, is highly Criminal, though it be not found that the Party compoſedor pub But 
646, pl. 13. Jiſhed it; for his having it in Readineſs for that Purpoſe when Occaſion bath | 
— n ſerved, or its falling into ſuch Hands after his Death as may publiſh it "_ 
218 might be injurious to the Government . PD. | nilty 
Lie Fin 5 3 
er. Brar- { It will not be a Publication of a Libel, if he takes a Copy of it, if he never p . 
vſhes it. Com. Dig 4 V. 152. (B. 3.) Though he takes a Copy, or reads it by Command 0 | 7 
liather or Maſter. R. Mo. 813. $0, if a Man delivers by Miſtake a Paper out of bis Study, it is nd! it b 
F Publication, though it be a Libel. R. 5 Mod. 167. GY Preſen 
N : 55 Cher 
2 Salk. 419. Tt is ſaid by Holt Chief Juſtice, that whena Libel appears under a Mani Nur. 
5 ea Hand-writing, and no other Author is known, he is taken in the Manner bund! 
12 Nod. and it turns the Proof upon him; and if he cannot produce the Compot! 
220, 221. it is hard to find that he is not the very Man. | 5 oY 
; | | : ace. 
2 Salke 419. And it is faid to have been reſolved by the Court, that in Lib * 
41s. 1zkos, Making is the Genus, Compoſing or Contriving is one Species, Writing I f. 
220. ſecond Species, and Procuring to be written a third Species; and findiy ter 
a2 Man guilty of Writing only, is finding him guilty of one Sp,, ra. 
making, red, 


| 2 Salk. 418. But yet in ſome Caſes the Writing of a Libel may be a lauf ce 0. 
110 Tow innocent Act, as by the Clerk that draws the Indictment, or by 
2d. 220. Student who takes Notes of it, becauſe it is not done ad infam:an 0 
Corb. 359. the Party; but, abſtraQtly conſidered, the Writing a Copy of a Lide 
is writing a Libel, becauſe ſuch Copy contains all Things necefiar} 
to the Conſtitution of a Libel, v/z. the ſcandalous Matter, wy 

PRES | ; ritisg 


7 
＋ 


A ELL 
ing; and it has the ſame pernicious Conſequence, for it per- 

—— "he Memory of the Thing, and ſome Time orother comes to be 

publiſhed. 8 | | bs | 


* 2. Who the Publiſher. | Page 49 

It ſeems to be agreed, that not only he who publiſhes a Libel himſelf, 9 Co. 95 | 
hut alfo he who procures another to do it, is guilty of the Publication; and Moor 627. 
is held not to be material, whether he who open a Libel knew any Hawk. P. C. 
Thing of the Contents or Effects of it or not, for that nothing would be Fergib. 47. 
more eaſy than to publiſh the moſt virulent Papers with the greateſt Secu- - DE. | 
rity, if the concealing the Purport of them from an illiterate ' Publiſher | | 
would make them fate in n gere de v7; | . : 1 

And on this Foundation it hath been conſtantly ruled of late, that the 12 Vin. Abr. 
buying of a Book or Paper, containing libellous Matter, in a Bookſeller's 229+ pl. 5. 
Shop, is ſufficient Evidence to charge the Maſter with the Publication, Ft ans a 
though it does not appear that he knew of any ſuch Books beingthere, or 2 Geo. 2. fo 
what the Contents thereof was; and, it will not be preſumed that it was ruledonkvi- 
brought and ſold there by a Stranger; but the Mafter muſt, if he ſuggefts dence at 
any Thing of this Kind in his Excuſe, prove it. . = | per Ray 
mond, 


C. J. Fitzgib. 4. Barnard X. B. 306, 2 Seſ. Caf. 33. pl. $$. | 


The reading of a Libel in the Preſence of another, without knowing it 9 C6. 59. 
before to be a Libel, or the Laughing at a Libel read by another, or the Moor 813. 
ſing that ſuch a Libel is made of J. S. whether ſpoken with or without Das ., 
Malice, amounts not to a Publication of it. 8 

Alſo it is held, that he who repeats Part of a Libel in Merriment, with- 
vt any Malice or Purpoſe of Defamation, is no way puniſhable: But of 
lis Hawkins makes a Doubt, for thatJeſts of this Kind are not to be en- Hauk. p. c. 
tued, and the Injury to the Reputation of the Party grieved is no way 196. 


Moor 627. 


latte leſened by the Merriment of him who makes ſo light of it. | 
r pub But it ſeems to be agreed, if he who hath either read a Libel himſelf, or Moor. 813. 
calion lath heard it read by another, do afterwards maliciouſly read or repeat any oe 59» Sf 


part of it in the Preſence of others, or lend or ſhew it to another, he is 5 
nlty of an unlawful Publication of it. | * | 
tis aid by my Lord Cz#e, in the Caſe de Libellis Famoſis, to havebeen ; co, 128. 
oled, that if one finds a Libel, (and would 50 himſelf out of Danger) 15 Vin. Abr. 
e ! it be compoſed againſt a private Man, the Finder may either burn it, or 88. pl. 3. 
peſently (a) deliver it to a Magiſtrate: But if it concern a Magiſtrate, or (a) But it has 
ver publick Perſon, the Finder ought preſently to deliver it to a Magi- been ſince 


Man irate, to the Intent that by Examination and Induſtry the Author may be wear 
anne! bund out and puniſhed. N e 
poke! Magiſtrate. 


moni puniſhable in the Staxy-Chamber, and that the bare having a Libel in one's Cuſtody was no 
Mence. 1 Vent. 31,———Bnt vide 2 Salk. 418. Carth, 409, 410. 12 Mod. 220. Ld: Raym. 
4? vhere it is ſaid to be Evidence of his being the Author or Publiſher. 


ba} lt ſeems to be a Matter of Doubt, whether the ſending an abuſive 4 Inſt. 180. 
285 lerer filled with rovoking Language, to another, will bear an Action as 5 _ 174. 
* Libel, becauſe here is no Publication. But it ſeems to be clearly 155 RAS 


reed, that the ſending ſuch Letter, without other Publication, is an Of- Poph- = 


_ ace of a 1 0 Nature, and puniſhable as ſuch, in as much as it tends Raym. 201. 
d 1 "create ill Blood, and cauſes a Diſturbance of the public Peace; and if Mod. 58. 
* le dare making of a Libel be an Offence, whether it be publiſhed or not, gi 5a 
ecefiar] | 85 4 240. | 
ind t! Keb. 931. 


* 


Ke, 261, 462, 496. See Godb. 405. 4 Co. 14 b. Fitzgib. 47, 57, 65, 122, 253- 11 Med. 
. 14, Raym. 341, 417, 486. Skin. 123. pl. 2. 12 Mod. 218. EA 1 


/ 


t+ 1 e ob 9 


as it ſcemeth tobe; holden; ſurely the Sending of it tothe Party regoa 
7 21 Wi a auch greter Grime 4 1 | I . 12 * 
heAingyer. And onthis Foundation the Court of King's Bench granted an In 
| 3 tion againſt a Perſon for ſending an bee. Letter to Mr. "oops 
Geo. ah x therein calling him Raſcal and Fool; although he ſwore that he wrote this 
. . to the Party himſelf, and never made it public, being only a Piece of 
Page 498 private Reſentment. But the Court held, that this Method provoked Per. 
2 Bernard. ſons to Duelling; that the Writing and Sending was a good Publication, 
SS 1 and that the Intent of the Party ſhall not he explained by himſelf. 
dot 133. If one deliver a Paper full of Reflections on any Perſon, in Nature of, 
Lev. 240. Petition to a Committee of Parliament, to any other Perfons except the 
Sid. 414 Members of Parliament, he may be puniſhetl as the Publiſher of a Libe 
eb. 882. in 8 10 of ſuch diſperſing thereof among thoſe who have nothing dodo 
„% ũ R * iS ; | 
Hawk. P. C. - But it hath been held, that the bare Printing of a Petition to a Com- 
| 296. and the mittee of Parliament, (which would be a Libel againſt the Party com- 
I ee tha ' plained of, if it were made for any other Purpoſe than as a Complaint 
| "Vide Hardr, in a Court of Juſtice,) and delivering Copies thereof to the Members 
| 470 of the Committee, ſhall not be looked upon as the Publication of a Libel 
=, in as much as it is juſtified by the Order and Courſe of Proceedings in Pur 


- 


| liament, whereof the King's Coutts will take Judicial Notice. 


- 


11 


(C) The Offenders how puniſhed, 
. F* HERE can be no Doubt but that a Perſon who writes or 3 4 I 
175. aà Libel is ſubje to the Action f of the Party injured, inwhichDa 
+ In an Ace- 3 mall be recovered; and that being convicted on an Indictqient of ? 
_— Information, ſhall pay ſuch Fine, and alſo ſufferſuch corporal Puniſhmeny | 
| muſt be laid às to the Court in Diſcretion ſhall ſeem proper, according to the Heinoul 
to de of znd neſs of the Crime and the Circumſtances of the Offender f. 3. 
concerning 4 | . | 
the Plaintiff. Leæuſſeld verſus Bancroft, P. 5 Geo. 2. Stra. 934.— f A Libeller may be fi 
and bound to his good Behaviour, on his Confeſſion in Court. Rex v. Midaleton, er Fort. 201 4. 
At Common Law, on Conviction upon Indi&ment, he. may be fined and inpriſoned, accord 
to the Nature of the Offence. 5 Co. 125. 3 Inſt. 174. - Cro. Car. 145, 504—Or may be put in t 
| Pillory. 5 Co. 123. b. | | 
| [See alſo the Statutes W. 1. 34. & 2 R. 25. alſo 12 R. 2. 11.-——As to Scandalum Miagratum, & E) | 
| for further Particulars of which ſee vol. 4. fo. 404, Cc. ide allo 2 Inſt. 226, 7. Sc, on th 0 
Statutes, and 12 Co- 133 „„ | LEES | 5 
| ; 
| 4 , J. : 
| | 4 t 
| * 
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: Limitation of Acton. 


(A) A) Df. Ne «nit of An ions at Common 
Law, and before the Statute 32 H. 8. c. 2. 500. 

(8) Of the Limitation of Real Actions purſuant 

to 32 H. 8. c. 2. and 21 Jac. 1. c. 16. 501. 

(c) Of the Limitation of Time in regard to Ac- 
a on Penal Statutes. 504. | 

Of the Limitation ok Time in regard to 

” rfonal Ac ions, purſuant to the 21 12 . 

15. 0 ä 


And herein, 


. Of Actions of Aſſault and W 506. 
2. Of Actions of Slander. 507. 
. Of Actions ariſing upon 9 and founded i in 
* Maldfeio 508. | 


And herein, 


i. Of what Nature or Drs the 49ion muſt be * as 
to be barred by the Statute. 508. 

2. Whether a Truſt or Eguitable Demand be Ap the | 
Fatute. 510. 
3. 4t what Time the Right of Action ſhall 1 aid to have + 
" AHA before which the Statute can be no Bar, 511. 

4. In what Court the Demand muſt be made, or Wale 
Courts are bound by the Statute. . 512. 


|) Ok the Exceptions in the Statute <1 Jac. 1 
c. 16. and what will 2 a Bar thereof 513. 


And herein, 


1. What Actions are within the Savings of the Sta- 
tutes. 513. 
2. Of the Exception in relation to Infants. &c. 513. 
; Of the Exception in relation to Accounts between 
Merchants. 513. 
4 2 the Exception 3 in Jrelation to Perſons beyond ; 
e . 
„Where no Executor or Ain to tue or bie- 


ſued. 514. 


— 2 ů— . 9 DS. 
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*Pagezoo ® (A) Df the Limitation of Ac ions at Comme 


| Brat lib. IT ſeems that by the Common Law there was no ftated or fixed Tim 
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| LIMITATION os ACTIONS. 
6. Where no Juriſdiction to ſue on, or Where him 


> DO. . 
dered by ſome Authority. 515. 50 

7. Where the Suing out a Writ will fave the Bar of "* 

. the Statute. 516. % 6 
8. Where a Debt barred by the Statute ſhall be fad c,, 


to be revived. 51 . 5 | 
FC) Df the Manner) fPleading and taking qd⸗ 
vantage of the Statute of Limitations. 513 


7 | | i — 


* 
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TL.aw and before the Statute 32 H. 8. cap. 2. 


2. fol. 228. 1 as to the bringing of Actions; for though it be ſaid by (2) Brad 
| that omnes Actiones in mundo infie certa tempora Limitationem habent 
(3) 2Inft. 95. yet my Lord Coe, () ſays that the Limitation of Actions was by Force 


Co-Lit. 115. divers Acts of Parliament; alſo, ſays he, this general Poſition of Braden! 6 
4 Co. 10, 1. admitted of ſeveral Exceptions. I 
spelm. But we find that by the ancient Law there was a ſtated Time for th 6 Rio 
Gloff. 322 Heir of the Tenant to claim after the Death of his Anceſtor, or elſe helo 6 [ar 
; his Land, according to the feudal Text, Preterca fi quis injeudutus maji Cor 
guat uor decim annis, ſua incuria, vel negligentia, per ann. & diem fitter ef 

quod feudi inveſtituram a proprio Domino non petierit, tranſacto hic ſpati el. 

85 ' feuldam amittat & ad Dominum redeat, | . ' pyſſf 
ak The fixing upon this Period of a Year and a Day, upon ſeveral om ;: 
Oloſt. Occaſions ſeems to have been deduced from this ancient Rule, and on d 1 
aan & Occaſion was p:tched upon, becauſe the Services appointed ſeem to uchi 
Dies 32, 33» annually computed ; and therefore the Feud was ordered to be taken elo 
within ſuch Time as ſuch annual Services became due, or elſe it was 1d "ID 

and returned to the Lord; and the ſame Time that was appointed to And 

Tenantto claim from the Lord, was alſo appointed to make his Claim up «fp; 

any Diſſeiſor; and if no ſuch Claim was made, the Difſ*iſor, dying (e:16 we, 

caſt the Right of Poſſeſſion upon the Heir; and this was to i Jo lai bor Pr 
Uniformityin point of Time through the Law; as alſo that the Lord mig ure 

be at a Certainty who he might take for his Tenant, and admitupon e. rente 

| Deſcent; and ſince the Heir of the Tenant anciently loſt the whole L For thi 

in caſe he did not take it up within Time, it was fit the Tenant ſhould i er 

the Right of Poſſeſſion in caſe he did not claim within the ſame Timeup kiled 

the Diſſeiſor, that the Heir of ſuch Diſſeiſor might be in Peace, in caſe! _ithin 

Perſon that had Right did not make his Claim upon him, and that f berea! 
thenceſorth the Lord might receive him into his Feud; and as upon And j 

ancient Plan of feudal Conſtitution, if the Heir did not take up the Fy fon ll 

within a Year and a Day, a Deſertion and Dereliction was preſumed ; Tenen 

alſo if the Diſſeiſee did not claim within the ſame Time, the Right of ” P 

| ſeſſion was relinquiſhed. _. | Ongin 
But for the Before the 32 H. 8. cap. 2. certain remarkable Periods were fixed uf And f 
ancient Li- within which the Titles upon which Mendefigned to berelieved muſti leur 
mitation*, accrued: Thus in the Time of H. 3. by the Statute of Merton, cap. ahn « 
vide Co. Lit. yhich Time the Limitation in a Writ of Right was from the Lime ae! 


14 b-15-2- King Henry 1. dy that Statute it is reduced to the Time of King Hl 
. King Henry 1. dy that Statute it is reduced to the Time 
2 Rol. Abe, and tor Aſfiſes of Mordaunceftor, they were thereby. reduced from o 


111. | 1255 


PRES. 


LIMITATION o ACTIONS. 
Return of King. Fohn outof Ireland, which was 12 Johanns; and for Aſſiſes He. mg. | 


wel Diſſerjin .a@ pi ima transferatione Regis in Normaniam, Which of the Law. 
pg ben before that had ah poſt ultimum reditum my 
Halic z. de Britannia; and this Limitation was alſo afterwards by the 2 Keb. 45. 
vatutes Nefim. I. cap. 39. and We/tm. 2. cap. 46. reduced to a narrower a 
Compaſs, the Writ of Right being limited to the firſt Coronation of Rich. 1. 


—_ — ä —_ 


- C a * = 


+(B) Of the Limitation of Heal Actions purſuant page sor 
to the 32 H. 8. cap. 2. and 21 Jac. 1. Cap. 16. | | 8 

HE Limitations above-mentioned being, as hath been remarked, ſet 2 Inſt. 95. 

Periods, in Proceſs of Time, of Neceſlity grew too large; whereby 

$ my Lord Coke obſerves, many Suits, Troubles and Inconveniencies did 

wiſe; and therefore a more direct and commodious Courſe was taken, 

hich was to endure for ever, and calculated ſo to impoſe Diligence on, 

ul Vigilancy in him that was to bring his Action, ſo that by one conſtant 

lar certain Limitations might ſerve both for the Time preſent and forall 

Times to come. | | SOS 

And this was effected by 32 H. 8. cap. 2. by which it is enacted, - 

+ That no Perſon ſhall from henceforth ſue, have or maintain any Writ of 

+ Right, or make any Preſcription, Title or Claim to or for any Manors, 

# Lands, Tenements, Rents, Annuities, Commons, Penſions, Portions, 

Corodies, or other Hereditaments of the Poſſeſſion of his or their An- 

* eflor or Predeceſſor, and declare and alledge any further Seiſin or Poſ- 

* ſeſſion of his or their Anceſtor or Predeceſſor, but only of the Seiſin or 

poſſeſſion of his Anceſtor or Predeceſſor, which hath been, or now is, 

or ſhall be ſeiſed of the ſaid Manors, Lands, Tenements, Rents, An- 

 wites, Commons, Penſions, Portions, Corodies, orother Hereditaments, 

* nithin threeſeore Years next before the Teſte of the ſame Writ, or next 

* fore the ſaid Preſcription, Title or Claim, ſo hereafter to be ſued, 

* commenced, brought, made or had.“ | | 

And it is further enacted by the ſaid Statute, par. 2. That no manner 
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Time 
Act 
bent 
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helo 
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ken 


mu "Perſon ſhall ſue, have or maintain any - iſeof Mortdaunceſtor, Coſen- 
o ge, Ayle, Writ of Entry upon Diſſeiſin done to any of his Anceſtors 
ie (al 


or Predece ſſors, or any other Action Poſfſeſſory upon the Poſſeſhon of 


'uy of his Anceſtors or Predeceſſors, for any Manors, Lands, Tene- 
n en zents or other Hereditaments, of any further Seiſin or Poſſeſſion of his 
le Fr their Anceſtor or Predeceſſor, but only of the Seiſin or Poſſeſſion of 


Flis or their Anceſtor or Predeceſſor, which was or hereafter ſhall be 
kiſed of the fame Manors, Lands, Tenements or other Hereditaments, 


caſet hin iy Years next beforethe Teſte of the Original of the ſame Writ 
at f tereafter to be brought.“ | 
pon Md it is further enacted, by par. 3. of the ſaid Statute That no Per- 
the 1 bon ſhall ſuc, have or maintain any Action for any Manors, Lands, 
med ; Ienements or other Hereditaments, of or upon his or their own Seiſin 
U of 'r P:Jeflion therein, above thirty Years next before the 7. efte of the 
| Onginal of the ſame Writ hereafter to be brought.” | 

wy And further, by par. 4. That no Perſon ſhall hereafter make any 
nuit il #wry or Copnizance for any Rent, Suit or Service, and alledge any 
55 a in of any Rent, Suit or Service, in the ſame Avowry or Cognizance 
50 . lie Poſſeflion of an y other, whoſe Eſtate he ſhall pretend or claim to 
* 33 fifty Vears next before the making of the ſaid Ayowry or 
3 8 . | 


And 


. 


| LIMITATION or ACTIONS, 
And it is further enacted by the ſaid Statute, par 5. 4 That all Fir. 
,  »® medons in Reverter, Formedons in Remainder, and Scire facias upon 
Fine of any Manors, Lands, Tenements, or other Hereditaments x 
+ Vide infrau any Time hereafter to be ſued, ſhall be ſued and taken within 7 
503. n. Years next after the Title and Cauſe of Action fallen, and at no Tins 
aui tie filty Years paſſed,” "gt : pl 
Allo by the ſaid Statute, par. 6. it is enacted, That if any Perſon dg 
_« ſue any of the ſaid Actions or Writs for any Manors, Lands, Tene 
„ ments or other Hereditaments, or make any Avowry,, Copnizanc 
« Preſcriptioh, Title or Claim, of or for any Rent, Suit, Service « 
« other Hereditaments, and cannot prove that he or they, or his or the 
« Anceſtors or Predeceſſors, were in actual Poſſeſſion or Seifin of and it 
| the ſame Manors, Lands, Tenements, Rents, Suits, Services, Antuite 
1 « Commons, Penſions, Portions, Corodies, or other Hereditzment, 
C) In 8 Co. 4. any Time or Times (2) within the Vears beſore limited and appointe 
e eee * in this preſent Act, and in Manner and Form as is aforefaid, if the far 
ed thus: *© be traverſed or denied by the Party, Plaintiff, Demandant or Avonz 
Thatno Per- “or by the Party, Tenant or Defendant; that then, and after ſuch Tri 
ſon or Per- « therein had, all and every ſuch Perſon and Perſons, and their Hei Ti 
io Bol « ſhall from thenceforth be utterly barred for everof all and every theſ; 
make any A. Writs, Actions, Avowries, Cognizance, Preſcription, Title or Cl 
vowry orCo- ** hereafter to be ſued, had or made, of and for the ſame Manors, Land 
nuzance for 4 Tenements, Heieditaments, or other the Premiſſes, or any Part of tl 
any Rent, « ſame, for the which the ſame Action, Writ, Avowry, Cognizand ul 
| . 50 _ « Preſcription, Title or Claim, hereatter ſhall be at any Time had f nt 
ſame Avow-* or made.“ Bo | 5 | 
la in the Poſſe ſſion of bis ot their Anceſtor or Predeceſſor, Cc. above forty Years neu bel 
the making of the ſaid Avon ry or Conuzance—[It is erh, in Com. Dig. 5 V. 502] 
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Mete; This Statute hath the uſual Savings for Infants, Feme Coret 
Perſons in Priſon and beyond Sea. 


| | | me 
In the Conſtruction of this Statute it hath been holden, | M3 
That in a (% Formedon in Reverter or Remainder, or on a Seite fag By 
Dyer 315. b. on a Fine of ſuch Nature, the Demandant need not mention the Statun uit 
if 80 15 A. order to make out his Title, but the Tenant, if he would take advantage in | 
dern for it, muſt plead it. e 1 | - 
ent. | | | > | 
Moor 31. pl. 102. Rol. Rep. 50. . ; ; au! 
4 | f | | . twer 

4 Co. 8. Tt hath been held, that this Statute, being in Reſtraint of the Con 
And. 16. Law, ought to be conſtrued ſtrictly; and that therefore it does not ext thei 

: ” 119 5 to a Formedon in Defeender, 4 (c) Ceſſavit nor R. ſecus. 

(e) Not to a | of Þ 


Geſſavit for two Reaſons. 1. Becauſe this Writ is not compriſed wichin the Statute. 2 14 
the Seiſin oſ Services is not material not traverſable in this Writ. Moor 44. pl. 185— Wi 
extends to a Penſion in the Spiritual Court, vide 3 Keb. 366, $32. Vent. 265.1 * 
5©<3- the Statute of 21 Jac. 1. c. 16. : ; | | | 


| h 3 tent 
8 Co. 64. b. If A. by Deed indented, made a Feoffment in Fee to B. and his B faller 
705 3 rendering 10s, per Ann. to A. and his Heirs, of which Rent 4d or pe 
iodged, Heirs, have not been ſeiſed within forty Years, yet the Heirs of 4 Land: 


rown1l.169, diſtrain, Tc. for the Statute muſt be intended in ſuch Caſes 09 i 
„C. _ before the Statute the Avowant was obliged to alledge a Seiſin; 40 
33 was where the Seiſin was ſo material, and of ſuch Force that thou 
EE Es was by Incroachment, yet it could not be avoided in an Avow?)- 


a new Rent Mt £2 | | | | ood 
exeated by Act of Parliament, Cro. Car. 80, 81, 214 Lit. Rep. 42. Hetl. 28, 36. Jo 57 


Fl 
4 
: 


LIMITATION: or ACTIONS. 


Toa Bill in Chancery, to be relieved touching a Rent charged upon 2vern. 255 
Lands by a Will, the Defendant pleaded the Statute of Limitations, and Collins and 
hat there had been no Demand or Payment in forty Years; and it was e . 

eld that this Statute concerns only cuſtomary Rents between Lord and © F 


Far- 


pon 
8, 2 


n 
n 


3 


„ Tenant, and not any Rent that commences by Grant, or whereof the Com- g 
Lime ent may be ſhewn. 1 Le See WP ey P 
mencem y ; | | : 
The Statute does not extend to the Services of (a) Eſcuage, Homageand co. Lit. 11s, WM 
on de Fealty for a Man may live above the Time limited by the Act; neither a. 5 
Tene doch it extend to any other Service which by common Poſſibility may not 2 Inſt. gs. 5 
Lance + happen or become due within fixty Years, as to cover the Hall of the *Page 503 Y 
1 Lord, or to attend the Lord in the War, Sc. i 40Co. 10. Bro | 
5 | | 53 l Caſe. : 
and ut TIA 9 Co. 36. 4 Lev. a1. (a) But although Homage, Fealty, and Eſeuage, be out of EE ef 
- ith Satute 32 H. g. c. 2+ yet are they within the ancient Statute, 2 Inſt. 96. phat Ty - == 
nts, a . . | VVV 
pointe And where the Tenure is by Homage, Fealtyand Eſeuage incertain, and 2 Inſt. 96. 
je fan hr Suit of Court or Rent, or any other annual Service, the Seiſin of the 4 Co. 8. b. 
ou ir or Rent, or any other annual Service, is a (4) good Seiſin of the Ho- Winch. 32. 
h Tn maze, Fealty or Eſcuage, or other accidental Services, as Wardſhip, He- „n 3: 
h In age, Te "Wo. 2 Rol. Rep. 
r Hei not Serv ice, Or the like, | | | 392: 
| | „ | ThatSei- 
= ſn of a ſuperior Service is a Seiſin of all inferior Services which are incident thereto. 4 8 ö 88 
r Cl H deiſm of Fealty is a ſufficient Seiſin of Homage and Eſcuage; for when the Tenant does Fealty, 
„ Land he ſwears to do all other Services. 4 Co0..8. a:——S0 Seiſm of Homage is a Seiſin of all other Seti. 
rt of il vices, as well inferior as ſuperior, becauſe in the Doing thereof the Tenant takes upon himſelf to do 
»nizand il Services 4 Co. 8.— But Seiſm of one annual Service is no Seihn of another annnal Service; for 
ny { in that Caſe it is the Folly of the Lord, if . not an actual Seiſin of the other Service itſelf, when 


i becomes due yearly» 4 Co. 9. a. : f 
By the 1 Mar. cap. 5. it is enacted, That the 32 H. 8. cap. 2. ſhall 
not extend to any Writ of Right of Advowſon, Q #are [mpedit, or Aſſiſe 
of Darrein Preſentment, nor Fure Patronatus, nor to any Writ of Right 
* of Ward, Writ of Raviſhment of Ward for the Wardſhip of the Body, ; 
or for the Wardſhip of any Caſtles, Honours, Manors, Lands, Tene- | 
ments or Hereditaments holden by K nights-Service,: but that ſuch Suits 
may be brought as before the making the ſaid Act. „ 
dcirt fas bythe 21 Fac. 1. cap. 16. for quieting Mens Eftates, and avoiding of 
e Statutf its, it is enacted, That all Writs of Formedon in Deſcender, Formedon _ 
dyantat 1 Remainder, and Formedon in Reverter, at any Time hereafter to be | 
ſued or brought of or for any Manors, Lands, Tenements or Heredita- 
nents, whereunto any Perſon or Perſons now hath or have any Title, or 
cauſe to have or purſue any ſuch Writ, ſhall be ſued and taken within 
005 twenty Years next after the End of this preſent Seſſion of Parliament; 
he ad atter the ſaid twenty Years expired, noPerſon or Perſons, or any of 
ther Heirs, ſhall have or maintain any ſuch Writ of or for any of the 
ſud Manors, Lands, Tenements or Hereditaments : and that all Writs 15 
of Firmedon in Deſcender, Fur medon in Remainder, For medun in Never- 
1 bel in, of any Manors, Lands, Tenements, or other Hereditaments whatſo- 
. eier, at any Time hereaſter to be ſued or brought by Occaſion or Means 
al any Title or Cauſe hereafter happening, ſhall be ſued and taken within 
wenty Years next after the Title and Cauſe of Action firſt deſcended or 


* — 1 1 " 1 n 
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llen, and at no Time after the ſaid twenty Years; and that no Perſon 
ent 4. 0 or Perſons that now hath any Right or Title off Entry into any Manors, 
s of 4. and, Tenements or Hereditaments, now held from him or them, ſhall 
9 only 1 - «into enter, but within Twenty Years next after the End of this pre- 
iſin; eu Sefſion of Parliament, or within twenty Years next after any other 


that tho ph Entry accrned; and that no Perſon or Perſons ſhall at any 
ime hereafter make any Entry into any Lands, Tenements or Heredj= 
Ents, but within twenty Years next after his or their Right or Title, 
= | | * which 


4 


>= 


|; : * 
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3 | LIMITATION or ACTIONS. 
- which ſhall hereafter firſtdeſcend or accrue to the ſame; and in Default 
_ _ thereof, ſuch Perſons ſo not entering, and their Heirs, ſhall be utter 
+ a ory pk and difabled from ſuch Entry after to be made; any . 

aw, SW. 5 5 ES | | ns 
« Provided; That if any Perſon or Perſons that is or ſhall be intitled to 
_ © * ſuch Writ or Writs, or that hath or ſhall have ſuch Right or Title of 
« Entry, be or ſhall be, at the Time of the ſaid Right or Title firſt de. 
ſcended, accrued, come or fallen, within the Age of one and twenty 
Tears, Feme Covert, Non compos mentis, impriſoned, or beyond the 
Seas that then ſuch Perſon and Perſons, and his and their Heir and 
: * Heirs, ſhall or may, notwithſtanding the ſaid twenty Years be expired, 
* bring his Action, or make his Entry, as he might have done before this 
Act, ſo as ſuch Perſon and Perſons, or his or their Heir aud Hein 
„ ſhall within ten Years next after his and their full Age, Diſcovertue 
page 304 Coming * of ſound Mind, Enlargement out of Priſon, or caming int 
| þ % this Realm, or Death, take Benefit of and ſue ſorth the ſame, and at t 
« Time after the ſaid ten Years, Si 1 


In the Conſtruction of this Statute it hath been holden. 

Salk. 285. That the Poſſeſſion of one Joint-tenant is the Poſſeſſion of the other 
pl. 19. ſo far as to prevent this Statute. _ i | 

Sus 288. That a (2) Claim or Entry to prevent the Statute of Limitations muſtl 

5 224 by upon the Land, ueleſs there be ſome ſpecial Reaſon to the contrary. 

& 5 Ann. [ „ | | 

"4 x upon ſuch Claim or Entry, an Action muſt be commenced within one Year next after ü 


making cf ſuch Entry and Claim, and proſecuted with Effect, otherwiſe of no Force to avoid i 
Statute. 1 


1 5 Tbat if a perſon be barred of his For medon, heis not thereby hindered f 
el 5 781. purſue his Right of Entry, which afterwards accrues to him, no more the 4 
Bir, à Perſon, who has ſeveral Remedies, and diſcharges one of them, ise 7 


Salk. 339 · Cluded thereby from purſuing the others. 
L 5. a : 
2 Salk. 422. pl. 7. 8. C. 


2 Salk. 421. Tf A. has had Poſſeſſion of Lands for twenty Years without Interrupt 
8 py i have and then B. gets Poſſeſſion, upon which A. is put to his Ejectment; thou 
been ice A. is Plaintiff, yet the Poſſeſhon of twenty Years ſhall be a good Title . fir 
ſo ruled by him, as if he had ſtill been in Poſſeſſion; becauſe a Poſſeſſion for tur ; thi 
Helt, Years is like a Deſcent which tolls Entry, and gives a Right of Polleilu Te 
 , which is ſufficient to maintain an Ejetment. | 
Salk- 423 That if one Tenant in Common receives the whole Profits for tue 
ph 10 Years, or more, yet this does not bar his Companion; for the Statute 
0 =! 988 never runs againft a Man but where he is actually ouſid 
> 1 . ; 
Moor 410. It has been ruled that Copyholds are within the Statute of Limitabo 
. becauſe an Act made for the Preſervation of the public Quiet, and Int 
Ways tending to the Prejudice of the Lord or Tenant. | 7 
Comp. In- But Eclleſiaſtical Perſons are not bound by any of the Statutes of Lu that 
curb, 429. tations, becauſe it would be a Side-Wind to evade the Statutes Ban 
___- Prohibit their Alienations. JJ) > 


OW: 


j 
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LIMITATION: @ ACTIONS: 


c Of the ' Limitation of Time in regard to 
Ag ions on Penal Statutes. 4. 


Y the 31 Eli. cap. 5. par. 5 it is enacted, That all Actions, Suits All popular 
« Bills, Indictments or Informations, which ſhall be brought for any 3 
« Forfeiture upon any Statute Penal, made or to be made, whereby the ,, à certain 
« Forfeiture is or ſhall be limited to the QMeen, her Heirs and Succeſſors Time by y 
„nh, ſhall be brought within 2% Years atcer the Offence committed, and H 8. c. 3. 
« not after two Years; and that all Actions, Suits, Bills or Informations, ee 1 885 
« which ſhall be brought for any Forfeiture upon any Penal Statute, made 1 ret 
« or to be made, except the Statute of Tillage, the Benefit and Suit 1 
« whereof is or ſhall be by the ſaid Statute limited to the Queen, her Heirs 
« or Succeſſors, and 70 any other that /hall proſecute in that Behalf, ſhall be 
brought by any Perſon that may lawfully ſue for the ſame within oe 
year next after the Offence committed; and in Default of fuch Purſuit, - 
« that then the ſame ſhall be brought for the Queen's Majeſty, her Heirs 
« or Succeſſors, any Time within the two Years after that Year ended; 
« andif any Action, Suit, Bill, Indictment or Information, ſhall be brought 
« after the Time ſo limited, the ſame ſhall be void: And it is ond 
that where a ſhorter Time is limited by any Penal Statute, the Proſecu - 
tion muſt be within that Time.“ Ec 

By the 18 Elia. cap. 5. par. 1. it is enacted, * That upon every Infor- Page 505 
„mation that ſhall be exhibited on any penal Statute, a ſpecial Note : 
ſhall be made of the very Day, Month and Year of the exhibiting 
thereof into any Office, or to any Officer which lawfully may receive 
the ſame, without any Antedate thereof to be made; and that the 
" fame Information be accounted and taken to be of Record from that 
* Day forward, and not before; and that no Proceſs be ſued out upon 
„ſach Information, until the Information be exhibited in Form atoreſaid 
gc. and that every Clerk, making out Proceſs contrary to this AR, 
* ſhail forfeit 408.“ 1 
Alſo it is further enacted by 21 Fac. 1. cap. 4. That no Officer ſhall 
* receive, file or enter of Record, any Information, Bill, Plaint, Count 
* or Declaration, grounded on any penal Statute, (being within the Pro- 
* vifion of the ſaid Statute of 21 Fc.) until the Informer or Relatorhath _. 
* firſt taken a (2) Corporal Oath before ſome of the Judges of the Court, (a) It hath 
that he believes in his Conſcience, the Offence was committed within a . r 
* Tear before the Information or Suit within the County where the ſaid 4 | 
Information or Suit was commenced, Sc.“ ; receive ag 


bs . | | In format! 
Whout ſuch previous Oath, that yet the Proceedings on it are not erroneous. Cro. Car. 316. & vide 


tnſt. 192. 4 Inft, 272.— But Quere, whether the Court on Moticn will nct ſet aſide ſuch pro- 
tel; u baving iſſued contrary to the DireQions of the Statute. Salk. 376. pl. 19-——{lIn Actions the 
th is not now uſed ; and rære, if in criminal Proſecutions ?] | 


if 
* 
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In the Conſtruction of theſe Statutes it hath been holden, That the 21 Salk. 372. 

cc. 1. cap. 4. does not extend to any Offence created fince that Statute ; Pl. 13- 4 
thatProſecutionson ſubſequent penal Statutes are not reſtrained thereby s . 

t that Statute is to them as it were repealed pro tanto. 

That if an Offence prohibited by any penal Statute be alſo an Offence at Hob. 2. 
Gamon Law, the Proſecution cf it, as of an Offence at Common Law 4 Mod. 144. 
* 10 vay reſtrained by any of theſe Statutes. 1 


if an Information tam quam be brought after the Year on a penal Cro. 4 


mute, which gives one Moiety to the Informer, and the other to the 231. 
it is naught only as to the Informer, but good for the King. 2 Jac. 


55 5 , T vide Daliſ. 6. +81. Rep. 793 
Vor. III P p That 


+» 


3 Leon. 237. Show. Rep. 354. and Carth 233. S. P. That where the Penalty is given to the Party 


-” 


Ero. Eliz- That the Party grieved is not within the Reſtraint of theſe Statutes, but 
645. may ſue in the ſame Manner as before. | le 


N 


— 


LIMIT AT ION or ACT f ON S. 
That if a Suit on a penal Statute be brought after the Time limited 


3 Rep- the Defendant need not plead the Statute, but may take advantage of it | 
+ For the on the general Iſſue 7. ks 1 b 
Statute „ 3 7 Ld 5 | 
ys the ſame ſhall be yoid, conſequently the Party does not owe the Penalty demanded, the Informer | 
in ſuch Cafe, not having a Right to demand the Penalty. | | | ( 


Noy 71. 


alone, this is out of the Statute 31 Eliz. c. 5. but fer Helt, if given to the King and Party ſeparately, 


$: ſeeins within the Statute : but hereof the other Judges doubted. - : : 
5 8 FEE: : | | 4 07 
Show. 353, It ſeems doubtful, whether a Suit by a common Informer on a penal I 
35 Statute, which firſt gives an Action to the Party grieved, and in his De- ue 
fault, after a certain Time, to any one who will ſue, be within the Re- oft 
ftrazat of theſe Statutes. h | 
Carth. 232. It has been held by three Judges, that the Suing out a Latitat within If 
Calli the Year was a ſufficient Commencement of the Suit to ſave the Limi- plex 
e a tation of Time on a penal Statute 3, becauſe the Latitat is the Original of ntl 
Show. Rep. B. R. and may be continued on Record as an Original. But Holt held Wor 
353- S. C. otherwiſe, for the Action being for a Penalty given by a Statute, the fre 
3 inow Plaintiff might hare brought an Action of Debt by Original in F. R. 
oy 8 becauſe the Statute gig es the Action; and he held, that there was a Dif. 
506. n. ference between a Civil Action and an Action given by Statute; for in 
: the firſt Caſe the ſuing out a Latitat within the Time, and continuing it > 
aſterv.ards will be ſufficient; but in the other Caſe, if the Party proceeds of 
g Gus N : : . t 
by Bill, he cught to file his Bill within Time, that it may appear to to be the 
| upon the Record itſelf. 5 0 
* page 505 In Debt gui tam on the Statute 1 H. 5. cap. 4. for practiſing as an At- Pi 
Trin. 3 Cat. torney during the Time he was Under-Sher:ff, and the Point was on the 1 
2. in B. 41 Elia. cap. 5. which limits Informersand Plaintiffs in Popular Actions to * 
Seen a Year; the Defendant in this Caſe was taken upon a Teftatum cap. that rs 
vor. Scetl. hore 7 efle 13 January, when his Office expired in November was Twelve- 
Month beſore, and ſo a Year and two Months aſter his Offence ; but by 
antedating the Original, and making it of Mich. Term before, it vas | 
brought within the Tear; and North and Wyndham aid it was well war- Br 
ranted by the Practice of the Court, and therefore they would make no ehe 
Rule to ſtop the Filing of the Original; but Atkins was againſt it, and ſaid} br 
ETheſettled it was nothing but a Practice to evade the Statute of 31 Elia. cap. 5. $ 
Practice 3 | 
now. is, thaf the Writ, whether Original, Bill of Middlefex, or Latitat, muſt de aQually ſued out, 0 
within the Time limited by the Statute, that the antedating of the Teſte, will not do, and the real 1 
Day of ſuing out the Writ, may be ſhewn in the Pleadings, ſo ſettled in Combe and Pitt, 3 But. Tha 
1443, Oc, | 1 


2 Hawk. Serjeant Hawkins makes it a Queſtion, whether the Clauſe in 31 Eliz. 
F. C. 27% cap. 5. par. 4. by which it is enacted, That nothing in the ſaid Act contained 
LY, fall extend to Champerty, King's Cuftems, or Foreftalling, &c. but that every 
ſuch Offence may be laid in any County; any Thing to the ſaid Act ts . 
ccntrary notwithſtanding, doth except the ſaid Offences out of the above 
recited Clauſe, relating to the Time within which Suits on Penal Statutes 
muſt be brought; for the Words above-mentioned, vis. but mat ce 
Such Offence may be laid in any County, ſeem to reſtrain the Generality of 
- the piecedent, which ſay, that nothing in the Act contained ſhall extend to 

fuch Offences. | | | 


3 


LIMITATION ox ACTIONS, 


O) Of the Limitation of Time in regard ta 
Perſonal Aa ions, purſuant to the 21 Jac. 1, 
cap, 16. And herein, WL | 


It ſeems, that if a Man brings Treſpaſs for beating his Servant, per Salk. 206, _ 
id ſervitium amiit, this is not ſuch an Action as is within this Branch Pl. 5. 


kerto the Whole j. 0 ATE og t But the 
„ | | - general 
Form and beſt Mode of pleading is, to ſay, Not guilty of the Treſj aſe aforeſaid, Go. 


In Treſpaſs for Aſſault and Battery, the Defendant hog Non culp, 2 Salk. 423 
fra ſex An nos by Miſtake, and not according to the Statute, which is Pl; 11 
but four Years ; and upon Demurrer it was adjudged an ill Plea, for > Soom e - 
the conſidered as at common Law, there was no ſuch , Plea : if on the 6 Mg. 240- 
datute, the Act is not purſued ; and the Defendant could not take Iſſiſe 8. C. 
m it, for Q eff culp. infra /ex annos is an Iſſue immaterial, becauſe it 2 Ld- Raym, 
wy be the Jury might find him not guilty 1% ra fuaſuor annes, but guilty 1299: S. O. 


= d. 
fra ſex annos, — 435. ; 
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2 Of Actions of Slander, — 


By the 21 Fac. 1, cap. 16. par. 3. it is enacted 6 That all Actions on 
* the Caſe for Words ſhall be commenced and med within two Tears 
er alter the Words ſpoken, and not after.” , , 


lu the Conſtruction of this Branch of the Statute it hath been 
* 1 \ Z « | 
That an Action of Scandalum Magnatum is not within the Statute. Lit. Rep, 


That it extends not to Actions for Slander of Title, for that is not pro- 3 Keb. 645. 
nder, but a Cauſe of Damage, and the Slander intended by W 

te is to the Perſon. 5 3 25 Harwoed, | 
adjudged. Ley $2, Palm. 53o- Jon. 196. 8. C. adjudged. 


That if the Words are of themſelves actionable, without the Neceſſity Sid. 95. 
i cling ſpecial Damage, although a Loſs enſues, yet in this Caſe the Sz" ver. 
hte of imitations is a good Bar; but if the Words at the Time of, 8 


ay m. 61. 


e Fr Hen nr bn 


As, of them are not actionable, but a ſubſequent Loſs enſues, S. C. G vide 
intitles the Plaintiff to his Action, in ſuch Caſs the Statute is no 3 Mod. 111. 

wk. 1 8 e , 8.6 ad. 

| 0 | TE 


. 


LIMITATION of: ACTIONS. / 


Sid. 95- | : As for calling a Woman Whore, by which ſhe loſt her Marriage 
33 Years afterwards, the Statute is no Bar; ſor it is not the \ 7 


| 1 d that it ſpecial Damage, which is the Cauſe of Action in this Caſe. 


was incum- 5 28 „ FE, | 
bent vpon the Plaintiff to prove the ſpecial Damage; otherwiſe the AQion would not have laid for 


the Words. 


Cro-Car.163, Alſo ſor calling a Man Thef, and procuring him to be indiQed an. 
22 an d impriſoned for Felony, and the Peſendant is ſcund guilty of the Whole 
es 5 a; on the Statute in this Cate ſeems no Ear, for the Action is not for Words 
the Brauch barely, but is an Action upon the Caſe in nature of a Conſpiracy. 
of this Sta- | 
ute that ſays, that for Nanderous Words the Plaintiff mall have no more Ccfts than Damages, &; 
Bull. N. P. 10, 11. Doug. 245. 1 Term Rep. 655+ | W | | 


K 


Sid. 95. hat if an Action for Words be ſounded upon an Indictment, or othe 
5 Matter of Record, it is not within the Statute, but ſuch Action may be 
brought at any Time. ' | Io 
Keb. 8 20, In an Action for Words, the Defendant pleaded non locutus oft nerl 
935; prædicta 1 be duos annos; and upon a ſpecial Demurrer it was objectet 
that it ought to have been Me culp. infra duos annos; for as it is it ma 
be, the Defendant ſpoke the ſubſtantial Words of the Slander, and yet di 
not ſpeak all the Words ; and yet the Plaintiff could not have a Verdi 
upon this Iflue ; as in an Action of Debt for 101. if the Defendant ſay 
Non Debet the 10l. without adding nec alrguem inde denarinm, it would b 
naught; but the Court held the Caſes not alike; for in an Action of Debt 
| every Penny that ſtands in Demand is of equal Weight; but here t 
E | Action is founded upon the ſubRantial Words only, and the verb provid 
I | hall refer only to them; and it was held well enough. 


3. Of Actions arifivg upon Contract and founded in Malzſcu: 0 
| And herein, 2 PR | 


1. Of what Nature or Degree the Action muſt be ſo as is be bet 
. | by the Statute. | 


By the 21 Fac. 1. cap. 16. par. 3. it is enacted, * That all Actions 

* 'Freſpaſs Mare Clauſum fregit, all Actions of Treſpaſs, Detinue, Ache 

„ /ur Trover, and Replevin for taking away of Goods and Cattle 

„Actions of Account, and upon the Caſe, other than ſuch Accounts 

concern the Trade of Merchandize between Merchant and Merch 

their Factors or Servants, all Actions of Debt grounded upon al 

Lending or Contract without Specialty, all Actions of Debt ſor 4 

„ rearages of Rent, and all Actions of Aſſault, Menace, Battery, Woun 

EY „ing and Impriſonment, or any of them, which ſhall be ſued or broug Rene 

4 at any Tune after the End of the then Seflion of Parl zment; ftal hen 

| „ commenced and ſued within the Time of Limitation herein atter6 

3 pre ſſed, and not aſter; that is to ſay, the ſaid Actions upon the C1 

| „(ther than forSlander) and the ſaid Actions of Account, and the i 

| £0. + Actions for Treipaſs, Debt, Detinue and Replevin. for Goods 

| ? „ Cattle, and the fai Action of Treſpaſs Q are clauſun fregi!, u 

| „ three Years next after the End of the then Seſſion of Parliament, 

« within fx Years next aſter the Cauſe of ſuch Actions or Suit, oy 

* after; and the aid Actions of Treſpaſs of Aſſault, Battery, Wound 

„ Impriſonment, or any of them, within one Year next after the 

1 a * of the then Seſſion of Parliament, or v:ichin four Years next alen 

'H | Cauſe of ſuch Actions or Suit, aud not aſter; and the ſaid Action if 

q — * F 7 
| 


1 


7 


SW 
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IIMITATION or: ACTIONS. 


« the Caſe for Words, within one Year after the End of the then Seſſion 
« of Parliament, or within 2 Years next after the Words ſpoken, and 
oe that if in any the ſaid Actions or Suits Judgment be 
« civen for the Plaintiff, and the ſame be reverſed by Error, or a Verdict 
„ bals for the Plaintiff, and upon Matter alledged in Arreſt of Ju lzment, 
« the Judgment be given againſt the Plaintiff, that he take nothing by his 
« Plaint, Writ, or Bill; or if any the ſaid Actions ſhall be brought by 
« Original, and the Deſendant therein be outlawed, and ſhall after (2) h whether 
, "eyerſe the Outlawry, that in all ſuch Caſes, the Party Plaintiff, his reverſed by 
« Heirs, Executors or Adminiftrators, as the Caſe ſhall require, may Plea or Wit 
« ,Onmmence a new Action or Suit from Time to Time, within a Year par; not 
alter ſuch Judgment reverſed, or ſuch Judgment given againſt the Cro. Car. 
« Plaintiff, or Outlawry reverſed, and not after. "2 ab 
p/avi led, That if any Perſon or Perſons, that is or ſhall be intitled Winch. 82. 
h any ſuch Action of Treſpaſs, Detinue, Action /ur Trover, Replevin, Jan. p78 : 
« ations of Accounts, Actions of Debt, Actions of Treſpaſs for Aſſault, - Tan 
Menace, Battery, Wounding or Impriſonment, Actions upon the Caſe 56g. 
« {5r Words, be or ſhall be, at the Time of any ſuch Cauſe of Action, 
« eiren or accrued, fallen or come, within the Age of Twenty-one Years, 
« Feme Covert, Von com pus, impriſoned, or beyond the Seas; that then 
« {;ch Perſon or Perſons ſhall be at Liberty to bring the ſame Actions, ſo 
« 2; they take the ſame within ſuch Times as are before limited, after 
their coming to or being of full Age, diſcovert, of ſane Memory, at 
„lupe, and returned from beyond the Seas, as other Perſons having no 
« {ch Impediment ſhould have done.” F 

Here we ſhall con ſider and ſet down ſuch Caſes, about which there 
hath been any Conteſt, as to the Actions being grounded on a Contract ED 
' cr Lending, as che Statute ſpeaks; thoſe by (+) Specialty, as all others *paoe 509 
ola ſuperior Nature, being plainly excepted out of the Statute. "TM But tho 
$'e:i1]ty de out of the Statute, yet it ſeems to be the Practice at this Day, where 3 is 
et on a Bond of twenty Years ſtanding, and on which no Intereſt has been paid for that Time, 
Limit the Defendant on a Plea of /o/vit ad diem, to give this Matter in Evidence, which, from 
de Lenghth of Time, will be Preſumptive Proof of Payment.—t0 in Chancery, an Obligee on a Bond 
# twenty Year: ftanding was refuſed any Relief. Chan. Rep. 78, 88, 106. i 


And to this Purpoſe it hath been adjudged, that an Action of Debt on 

he2 & 4 E. 6, cap. 13. for not ſetting out Tithes, is not within the Sta- Cro. Car. 
we, the Action being grounded on an Act of Parliament, which is the 725. A 
lwheſt Record. , OY ſachſen, 


. | Sand. 38. 
2 Sand. 66, Sid. $05, 415» Keb. 95+ 2 Keb. 462+ 
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Hit hath been adjudged, that an Action of Debt for the Arrearages of Hutt. 109- 
Kent reſeryed on a Leaſe by Indenture is out of the Statute, the Leaſe by 3 
ladenture being equal to a Specialty. . | de 38. 


| | | | | 8. C. eited. * 
t%nd, 66. 8. C. cited, and S. P. admitted; and there ſaid, that the Statute extends to Rent re- 
«4 on Parol Leaſes only. 5 


7 : 8. C. d- 
Pounded on the 1 N. 2. cap. 12. which firſt gave an Action of Debt for 1 

. - nes” 2 K eh. 
end Sid. 30s. 8. C. where it is ſaid, that an Action on the Caſe, for an Eſcape, is «line 
—*; and by Mindam, Debt upon à Tally is not within the Statute. 


F 


= G For this an Eſcape, (a) there being no Remedy for Creditors before but by Atich | 


| See 8 Mod. 171. Will. Rep. 542. pl. 274 2 Will. Rep. 144+ 1. 31. 2 Ld: Raym. 8 " 
| Salk. 351. pl. 11. Carth. 153 ·˙ 5 Mod. 308. | 5 l e < £254 £7 e | 


70 a e Derogation of the Common Law, it ought to be conſtrued ſtrictly. 
Keb. 536. An Action of Debt for a Fine of a Copyholder is not within the 


| 8 E 5 $45 the Aſſignment is by Force of an Act of Parliament, yet the Aff guet 
„ 70. 


8 Lev. 367. 


i 


| LIMITATION or ACTIONS. 


vice 2 Inſt. on the 
Fi 2 5 N | | 

t c 8 | | - | AS ; | 
Mod 50 So it hath been adjudged, that this Statute cannot be pleaded to an Ad. 


Cockram vers on of Debt brought againſt a Sheriff for Money by him levied on a Pers 
n the Jude: 


Wes 21%. Facias, becauſe the Action is founded in Malejicio, as alſo u 
Rep. 59. S. C ment on which the Fieri Facias iſſued, which is a Matter of Record 


. a 


- +, dF not within the Statute ; for though in Strictneſs the Award cannot be fil 
497, 533. to be equal to a Specialty, yet by being under Hand and Seal it becomes 
8. | 


Hutt. 10% Tt hath been . that the Statute does not extend to the Wri 0 
| oY ks 55 De rationabili parte bonorum, fou nded on the Cuſtom of No!tin ham, altho ti 
LitRep.$41; it conclude in the Detinet\, for this is an original Writ in t e Regiſter| * 
S. C. adjudg- and though it conclude in the Detinet, is yeta different Action to the com L 
ed.Sand.g7. mon Action of Detinue mentioned in the Statute, which being frequent i 
2 Sand. 64. Practice, is the Detinue plainly intended by the Statute, and not this th 


Lev. 273. Haute. | 

u Vern. 549% If a Man recovers a Judgment or Sentence in France for Money due 
ler Cumam him, the Debt muſt be conſidered here only as a Debt by ſimple Contradl 
aaälé2uancd the Statute of Limitations will run upon it. . 
page 510 It ſeems, that to an Aſſumpſit brought by the Aſſignees of a Bankry 
2 Lev. 166. for a Debt due to the Bankrupt, this Statute is a good Bar; for thou 


ftand only in the Place of the Bankrupt, and can have no other Right nc 
Remedy than he hac. | : | | 

It hath been adjudged, that this Statute is a good Plea in Bar toa 
Le. Rara, Afumpfit brought by an Attorney for his Fees; for though the Attorng Cont 


| e be of Rerord, yet his Fees are not. | | lle 
Carth.3. Re It hath been adjudged, that this Statute is a good Bar to an Ati Luis 
ren ver. da. brought again the Drawer of a Bill of Exchange; and that ſuch Bil it wa 
5 005 n notof as high a Nature as a Specialty, (% neither is it withinthe Except dot f 
(9) ad. in the Statute relating to Merchants Accounts. * : 
udged 5 Gs 1 5 | RY 
. 2. Whether a Truft or Equitable Demand be within the Statute. 1 
5 A | : 1 f 

March 129. It ſeems clearly agreed, that though the Statutes of Limitations biud the D 


2 Salk. 224. Courts of Equity, that yet a Truſt is not within theſe Statutes. 
PI. 12. And therefore where the Plaintiff, who was the Son and Executof 
Chan:Ca-29: Ch. Juſt. Heath, who was made Ch. Juſt. at Oxon during the Differ 

hk ver, between the King and Parliament, but never ſat at We: minſter-Hall, 
Ale @ a hibited a Bill againſt the Defendants, Prothonotaries of the T. B. Ta 


* Fm 
. PS 


* 


LIMITATI ON or ACTIONS an 
Time, to have an Accor "1t of the Money, c. received by them during aL. Rays 


hat Time by an implied Truſt Hirlute eli; to which the Defendants 120. 
pleaded the Statute of Limitations; but upon Argument the Plea was 
18e where the Plaintiff exhibited a Bill to have an Account of Money 2 Shag. G. 
received by the Defendant from his Father, (whoſe Executor he was) 205 II 
who gave it to him to compound for his Eſtate, ſequeſtered for Delin- an. 

vency at Gl mitſis-Hall, and it was ordered accordingly, the Court de- 

Ging it a Truſt, and therefore not within the Statute of Limitations. 


© where my Lady Hollis lent 1007. and in the Noe which was given g Vent. 348. 
fr it mention was made, that it ſhould be diſpoſed of as my Lady ſhould | 
tir ; and a Bill being exhibited for it, the ee held it a Depgſitum or 

Truſt, and decreed Payment of it; though otherwiſe it had been barred _ - + 

hy the Statute of Limitat:ons, . 8 „„ 3 

A Charity is not barred by Length of Time, nor within the Statute of 2 Vern. 299- 
Limitations, „ | 2 | 

Se it hath been held that a Legacy is not within the Statute of Limi- Vern- 486. 
tations, . | 

Ii ſeems to be the Doctrine of Courts of Equity, that Mortgages are Chan. Cas 
not within the Statute of Limitations, yet where a Man comes in at an ED np 5 
old Hand, it hath been ſometimes decreed, that the Poſſeſſor ſhould ac- 7 8 


neſſes 
ad, of 
extend 
? ON 


ww count no farther than for the Profits made in his own Time, to diſcou-'c- 29. the 
aller nge the ſtirring in ſuch dormant Titles ; alſo the Courts have allowed FTE 
5 Length of Time to be pleaded in Bar, where the Mortgaged Eſtate hath 2 3 
went i &:cended as a Fee without Entry or Claim from the Mortgagor, and where Selling | 
D 5 the Poſſeſſor would be intangled in a long Account; and in theſe Caſes the ted to 20 


Ws. Nature of Limitations hath been mentioned as a proper Dil ection to go Years 5 
| dj . - . i which vide 


Title Mert. 


the —. . | * ; | | | Jo 

z. it what Time the Right of Action Nall be ſaid io have accrued, + Vide poſt 
y due | before which the Statute can be no Bar, | 654-6. n, 
iontral 9 n | Page 511 


This Statute cannot be a Bar, unleſs the fix Vearsare expired after t' ere Godb. 437+ 


Zankruſ hath been compleat Cauſe of Action; as if a Man promiſe to pay 10/, to ; 
r thoug } $. when he comes from Rome, or when he marries, and ten Years aſter — . 
py J. marries, or comes from Rome, the Right of Action accrues from the , 
oh 0 happening of the Contingency, from which Time the Statute ſhall be a 


bar, and not from the Time of the Promiſe, : | 2 ” 
So in an Action on the Caſe, wherein the Plaintiff declared, that in Godb. 437+ 


Jar 0 » 
Attorne Conſideration that he would forbear to ſue the Defendant for ſome Sheep, %%% vers 1 
tlled by his the Defendant's Dog, the Deſendant promiſed to make him 2," MM 

n Ache duisfaction upon Requeſt, and that ſuch a Time he requeſted, Sc. and Pr AY . 
ich Bill it was held that the Right of Action accrued from the Requeſt, and — 
E xceput ot from the Time of killing the Sheep; and that therefore the Defend- k 
ut could not plead the Statute of Limitations, the Requeſt being within ®K 

hx Years, though the killing the Sheep, and promiſe of Satisfaction was | q 

tute. ( 1 5 br nt 1 
in Aſumppt, in conſideration that the Plaintiff would deliver to Ie, 48 $ 

xs bind the Defendant uch a Deed, the Defendant promiſed, that = _ re- Wal and i 
125 einer it to him on Requeſt, and alſo in Conſideration that he had, 3 ** f 
cecutor on Requeſt, delivered to him another Need; the Deſendant promiſed to Keb. 177. g 0 
Differen py him 40“. and alledges, that he had delivered to him the firſt Deed, S. C. = 
Hall. © ud although at ſuch a Day afterwards he made Requeſt, yet he had not Mi 
. at e delivered the firſt Deed, nor paid the 40l. the ES pleads the 1 1 


Nute of Limitations, and that he did not promiſe within fix Years be- 
1 gf V 


„ 


F-- | Therre ad- 


* 


| LIMITATION or: ACTIONS. 


| the Action brought; whereupon the Plaintiff demurs ; for the Cauſe 
of Action, as to the firſt Deed, did not ariſe upon the Promiſe, but upon 
the Refuſal after Requeſt ; and the Requeſt was within fix Years; and ſo 
held the Court. 5 | FVV 
$ 8alke aas. 8o in Ayump/it, in Conſideration that the Plaintiff, at the Defendant, 
P +. (OD Requeſt, would receive A. and . into his Houſe ut Hoſpites, and diet 
838. them, the Defendant promiſed, Sc. Non afſumpfit infra ſex ann wa; 
Cell and pleaded ; the Plaintiff demurredandheld no Plea; for the Defendant can. 
Jehrſon. not in ſuch Caſe plead Non afſump/it in fra ſex annos; (a) but a&i mn 
ne Pg be 80 accrevit infra ſex annos ; for it is not material when the Promiſe was made 
191. if the Cauſe of Action be within fix Years, and the Dieting might be long 
Keb. 613. afterwards, F | of | 
A Executor, ſeveral Years before the Action brought, leſt fone 
Arti, FHouſhold-Stuff in the Houſe, by the Conſent of the Heir, who uſe 
Mountagze them after ; and within fix Years of the Action brought, the Executor ge. 
yer- Lord mands the Goods, and the Heir refuſed tolet him have them; whereupon 
og cy Ha Trover was brought, and the Statute of Limitations pleaded. And per (ur 
d yes 8 ; a . - 7 
283, 838, the Uſer before the Demand was no Converſion, nor Evidence of it, forit 
| 1099, 1161 was the Conſent of the Executortill then, andthe Demand being within fix 
| Vern. 456. Years, the Refuſal which enſued it, and is the only Evidence of a Con- 
| Eitzgib. 171, verſion in the Caſe, was within the fix Years ; and (5) if a Trover before 


172, 289. 4% | | | 
3 12 5 p. fix Years, and a Converſion after, the Statute caunot be pleaded. 4 


742. pl. 214 1 n | mo . i 
2 Ld. Raym 851, Salk. 351, pl. 11. Stra, 556. 2 Stra. 736, 90% Pitzgib. 170 Batnard, IL 
333. (6) But for this vide Cro. Car. 245-6, 333- Jon. 252. 3 Mod. 8 "Be 


Allen 62. In an Action upon the Caſe againſt an Executor, the Plaintiff declares 
Harvey and that upon a Marriage Treaty it was agreed between the Plaintiff and 
5 Teftator, that he ſhould pay to the Plaintiff 1001. and whilſt that ſhould 
Bod, ap- be unpaid he ſhould pay the Plaintiff 104, per Aun. which Agree- 
pearing for ment was made nnd 1618, and the Action was brought for all the 
the Defen- Arrears by the Space of Twenty-eight Years. The Detendant pleaded 
Adant. * the Statute of Limitations ; and on Demurrer it was held, that all 
Pages 12. could not be barred by the Statute ; and therefore the Plaintiff had Jud: 
3 ment. i 8 

2 Salk. 420 Treſpaſs for impriſoning him, and detaining him in Priſon from z2 
pl. 3. Car. 2. lill the 3d of April 4 Fac. 2. The Defendant pleaded as to allti 
Coventry 32 Car. 2. ſuch a Day, Non culp. infra guatuor annos, and as to the Rel 
ver Age, à Plaint, and Capias iſſued, the Plaintiff demurred. Et per curiam, though 


| 4 110, the Impriſonmentbe complainedof as one continual Impriſonment, yetthe of eq 
| Defendant may divide the Time, and plead the Statute as to part ; andthe 


—_ 191 Plaintiff may reply the Continuance ; therefore as to this, Judgment vt 
given againft the Plaintiff upon his Demurrer, but for him as to the Ref 11. 
Fecalith the Capias was awarded by the Court ex officio, and it did nut af um. 
: pear that the Defendant meddled in it. | 5 
6 Mod. 26, In Caſe of Seamen, the Duty does not ariſe from the Contract, but 
from the Service done; and therefore though the Contract were above fi 
Years, and any Part of the Service within that Time, it is out of de 

' Statute, IL ; 1 88 
0 


1 1. In what - Court the Demand muſt be made, or what Curt art 0 


SA buy the Statute. th 
| March 129: It is clearly agreed, that the Statute of Limitations is a good Plea in * 
2 Sal”. 424 Court of Equity ; but it ſeems the ſaſeſt Way for him who pleads it, *h 


* is his Anſwer, alte to ſay, that he has paid the Money, becauſe ver 


A * 
* 1 


% Court ſuppoſes a Truſt between the Plaintiff and Defendant, and that 
t% Money is a Depgſiiam in the Hands of the Defendant for the Benefit of 
Plaintiff; and the Statute of Limitations, as has been obſerved, does 


t reach Truſts. | wh is 8 
50 it ſeems to be agreed, that the Statute of Limitations is no Plea in 6 Mod. 23, 


Ut 5 ir iritus 801 1 2 7 

diet the Court of . Hoa Bee 5585 N they proceed according 2 Selk. * 
their Law, and in a Matter in which they have Conuzance. pl. 12. 

fag 6 | 1 | Salk. 24. 2 Rol. Ab 350. pl 3 Mod e 
_ +, vent. 146. 343- Raym. 3. Salk. 34. 2 Rol. Abr. 350, pl. 10. 3 . 244. Carth. 1 

) 20 2 14 Raym. 15%, 398, 632. 576, 639, 650, 739. 2 Ld. Raym. 838. 8 Mod. 379. 10 Mod. 
made 


163 11 Mod. 43. pl. 4. Led. Raym. 1204. Vern. 73, 256, 456. 2 Vern. 141, 235, 540, 694+ 
ee ˙ . . ͤ Tama 


— 
74 


Therefore it hath been agreed, that for a Suit upon a Contract ſuper 6 Mod. 25. 
dium mare, no Prohibition ſhould go upon their Refuſal of a Plea of the 

detute of Limitations. , IT” N | 

do it has been held not to be pleadable to a Proceeding in the Spiritual 2 Salk. 424- 
Court, pro violenta manuum in fectione ſuper Clericum, becauſe the Pro- Pl- 1% 
xeding is pro reformeatione morum, and not ſor Damages. 2 | 
It has been doubted, whether, to a Suit in the Admiralty for Mariners *Salk. 424. 
Wages, this Statute is a gocd Plea; becaule it is ſaid, that this is a Matter CE 3 
yroperly determinable at Common Law; and the allowing the Admiralty ©. 
Junſdiction therein, only a Matter of Indulgence. ” 

But this is now ſettled by the 4 & 5 Ann. cap. 16. by which it is 

erated, * That all Suits and Actions in the Court of Admiralty for Sea- 

* mens Wages, {hall be commenced and ſued within fix Yeare next after 

* the Cauſe of ſuch Suits or Actions ſhall accrue, and not after.” 


4 D * 


„h Of the Exceptions in the Statute 21 Jac. 1. Pages 3 
e. 16. and what will fave a Bar thcreof: And 
herein, fl | | 1 N 

1. What Actions are within the Exceptions of the Statutes. 


A to this it hath been adjudged, that the laſt Proviſo in the Statute not Cro. Car. 


e Reſt only extends to thoſe Actions therein enumerated, but alſo to an 4/- wn pn 
though ni, though not mentioned, and to all other Actions on the Caſe, being 2 Mod. 71. 
petthe equal Miſchief, and plainly within the Intention of the Legiſlature. Sid. 453. 

an d the 1 l S)ece itzgib. 


bl, 10, 289, 290 Ld. Raym. 2, 153. Stra. 556. 2 Stra. 710. 2 Ld. Raym. 1427. Barnard 


\e Rel I 4 Stra. 550. Sid. -53, 60. Style 126. 2 Id. Raym. 1441. 2 Stra. 737, 90. Parnard 

| -B 335. Fitzgib. 150. 2 Stra. 1271. 10 Mod. 206, 313 12 Mod. 444, 456, 568, 579. Lds 
1 . 43% Debt upon Fſcape is out of the Statute ; Saund. 37. but an Actien on the Caſe for 
Hape is not. Sid. 305. So is Debt for not ſetting out of Tithes; for theſe are not grounded 
ict, bu a any Contract. Cro. Car. 515- Hutt. 109. a | : Te | 
hore fi = | | 


2. Of the Exception in relation to Infants, Sc. 


| As to this it hath been holden, that the Statute being general, Infants Lev. 31. 
uu been included, had they not been particularly excepted, | 
lt hath been holden, that if an Infant, during his Infancy, by his Guar- 2 Sand. 181 
ar brings an Action, the Defendant cannot plead the Statute of Limita- PE 
is; although the Cauſe of Action accrued fix Years before, and the | 
ats of the Statute are, That after his coming , Age, &c. 1 ; 
h * t 


. LIMITATION or ACTIONS. 
Abr. Eq. 304. It hath been held in Chancery, that if one receives the Profits a 4 
1 2 ver- fant't Eftate, and fix Years after his coming of Age he brings en | 5 
_ ckey. Account, the Statute of Limitations is as mucha Bar to ſuch a Suit, iſh, Sq 

- had brought an Action of Account at Common Law; for this Receiptof the 1 
Profits of an Infant's Eftate is not ſuch a Truſt as, being a Creatureof th 
Court of Equity, the Statute ſhall beno Bar to; for he might have had hi "0 
Action of Account againſt him at Law, andthevefore no Neceflity to com 25 
into this Court for the Account, for the Reaſon v hy Bills for an Accoun 
are brought here, is from the Nature of the Demand, and that they maj 
92 2 have a Diſcovery of Books, Papers, and the Party's Oath, for the moreeaf 
taking of the Account, which cannot be ſo well done at Law; but if t 
Infant lies by for fix Years after he comes of Age, as he is barred of h 


Action of Account at Law, ſo ſhall he be of his Remedy in this Cour: | to u 

y 3 'D 15 165 . | | | 5 : fher 

3. Of the Exception in relation to Merchants Accounts. 1 

1 85 „„ e | | , nes, 
Jon. 407- As to the Exception relating to Merchants, it hath been a Matter got 
z Sand. 124, much Controverſy, whether it extends to all Actions and Accounts rela © 
1 287. to Merchant and Merchandize, or to Actions of Account open and curret of . 


Keb. 622. only, the Words of the Statute being, That all gdtions of Treſpaſs, &c. a 
EC 298 Actions of” Account and up9n the Cafe, otlier than ſuch Accounts a; conc 
Vent. 90. the fro of Merchants; fo that by the Words, other than ſuch Adi: 
Mod: 279 not being faid Actions of Account, it has been inſiſted that all Actions cot 


d. Ze 5 : 
2 1 5 456. cerning Merchants are excepted, 


ide the But it is now ſettled, that Accounts open and current are only within th 
Authorities Statute; and that therefore, if an Account be ſtated and ſettled betuet 
pra. Merchant and Merchant, anda Sum certain agreedto bedue toone of thet heto! 
8 if in ſuch Cafe, he to whom the Money is due, does not bring his Adi ally 
-._ , withinthe Time limited, he is barred by the Statute... Year 
Page 514 80 it hath been adjudged, that by the Exception in the Statute co Bar t 
Cath. 226. cerning Merchants Accounts, no other Actions are excepted but Acto br a 


of Account. : Tear 

Carth. 226. Alſo it hath been adjudged, that Bills of Exchange for Value receive Olay! 
| are not fuch Matters of Account as are intended by the Exception in & 7 
Statute of Limitations. | | | | 


4 


4. Of the Exception in relation to Perſons beyond Sea, 


Cro. Car. It ſeems to have been agreed, that the Exception as to Perſons being . 
243, 333 * yondSea, extends only where the Creditors or Plaintiffs are ſo abſent, 
Jon. 252. not to Debtors or Defendants, becauſe the firſt only are mentioned in 
| 1 yo Statute; and this Conſtruction hath the rather prevailed, becauſe it was 
36 7 55 ated the Creditor's Folly, that he did not file an Original, and outlaw t * 
” 2$alk. 420. Debtor, which would have prevented the Bar of the Statute. 4h 
* But as the Creditors being beyond Sea is ſaved by the 21 Far 1. cap. 61 
288 256 ſo now by the 4 & 5 Arn. cap. 16. it is enacted, * That if any Perſon 
x prog « Perſons againſt whom there is or ſhall be any Cauſe of Suit or Ad 
G5 Ann. © for Seamens Wages, oragainſt whom there ſhall be any Cauſe of Au IY 
c. 16. Set. © of Treſpaſs, Detinue, Action /ur Trover or Replevin, for taking 2 | 
19. alters * Goods or Chattels, or of Action of Account, or upon the Cate, © 
8 * Debt grounded upon any Lending or Contract, without Specialty, 
the Defend- © Debt, for Arrearages of Rent, of Aſſault, Menace, Battery, Wound Cl! 
| . far it does avoid the Statutes. 4 Vin. Abr. 236. pl. 5 2 Term Rep. 462, 485, 156 
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LIMITATION or ACTIONS. 
« 21d Impriſonment, or any of them, be, or ſhall be, at the Time of any 
« {ich Cauſe of Suit or Action given or accrued, fallen or come, beyond 
« the Seas, that then ſuch Perſon or Perſons, who is or ſhall be intitled 
% to any ſuch Suit or Action, ſhall be at Liberty to bring the ſaid Actions 
„ againſt ſuch Perſon and Perſons afcer their Return from beyond the. 
« Seas, within ſuch Times as are limited for the bringing of the ſaid Ac- 
tions by the 21. Tuc. I. cap. 16. | „ 


5. Where no Executor or Adminiſtrator to ſue or be ſued. 


Ir 4, receives Money belonging to a Perſon vhoaſterwards died Inteftate, e 8 
and to whom B. takes out Adminiſtration, and brings an Action againſt A. e 3 
to which he pleads the Statute of Limitations, and the Plaintiff replies, and Sphenjon. 
bens that Adminifiration was committed to him tuch a Year, which was Skin. 535. 
ufra ſex Annos; though fix Years are expired ſince the Receipt of the Mo- ” 3 0 
ney, yet not being ſo ſince the. Adminiſtration committed, the Action is Iateh 33% 
ot barred by the Statute. | e > & ©, 

CE Fe | |; 5 In which laſt 
Noob it is aid, that Holt was of Opinion that the Adminiſtrator ſhould have fix Years from the Time 
of granting Adminiſtration, according 40 Sarford's Caſe cited in Sffn's Caſe, Cro. Jac. bo, 61. but in 
tte principal Caſe there was Judgment againſt the Plaintiff on another Point, Ld. Raym. 838, 1819. 
Firzgih. 130+ 10 Mod. 104, 205, 294, 330+ 2 Stra. 871, 1220. 5 | | 


It is ſaid in general, that where one brings an Action beſore the Expira- 2 Salk. 424 
tion of fix Years, and dies before Judgment, the fix Years being then ex- pl. 13. 
pied, this ſhall not prevent his Executor 7. 7.590 00s 

; | 1 nent Caſe. 
But if an Executor ſues upon a Promiſſory Note to the Teſtator, and dies Trin, 5 Geb. 


before Judgment, and ſi x Years from the original Cauſe ot Action are actu- 
ly expired, and the Executor of the Executor brings a new Action in four 
Years after the Executor s Death, the Statute of Limitations ſhall be a x, B. 333. 
Bar to ſuch Action; for though the Debt does not become irrecoverfible, Fitzgib. 170. 
y an Abatement of the Action after the fix Years elapſed by the Plaintiff's 2 Stra. 90. 
Death, yet the Executor ſhould make a Pecent Proſecution, to which the 

Clauſe in the Statute, that provides a Year after the Reverſal of a Judgment, 

b. may be a good Direction; or ſhew tha he came as early as he could, 

becauſe there was a Conteſt about the Will, or Right of Adminiftration ; "I 

' forthe Statute was made for the (4) Benefit of Defendants, to free them pa 518 
fom Actions when their Witneſſes were dead, or their Vouchers loſt. () 1 the 


* Statute of 
Lnitations was one of the beſt of Statutes, and the Pleading thereof no Diſparagement to any Body: 
* Holt C. J. 7 Mod. 12. ; 5 P f . HOP mY 
: t ; : : 5 : ; ; 5 * 
chere is no Executor againſt whom the Plaintiff may bring his Action 2 Vern, 695. 
It fall not be prejudiced by the Statute of Limitatious, ner ſhall ang 
laches in ſuch Caſe be imputed to him. | OS 


6 Where no Juriſdiction to ſue in, or where hindered by ſome 15 
| Authority. | 


ſeems agreed, that there being no Courts, or the Courts of Juſtice be- Keb. 157: 
. is no Plea to avoid the Bar of the Statute of Limitations; as nat * 

Mere after the Civil War an / ſſumgſit was brought, and the Defendant Carth. 13% 
Faded the Statute of Limitations ; to which the Plaintiff replied, that a 2 8alk, "Y 
Un War had broke out, and that the Government was uſurped by certain pl. 4 


Traitors 


* 


o 


> "OL Vut 


Vent 258. 


9 _—_ 
* „ Ei 


* ; : 5 ! 
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LIMITATION or ACTIONS. | 


(In Plow. T raitors and Rebels, which hindered the Courſe of Juſtice, and by which 
b. that the Courts were (5) ſhut up, and that within ſix Fears after the War 
Ks — wh ended he commenced his Action; andthis Replication was held ill; (e) for 
an invinci- the Statute being general, muſt work upon all Caſes which are not er. 
ble Neceſſty empted by the Exception. SE ; 


againſt the Common Law, or an Ad of Parliament, mall not rej udicial. | ar 
Carts were ſhut, is a good Excuſe, on 8 of Record. Bro. Eil. 55 3 fa be. bs 
Times of Domeſtic War, when the Courts of Juſtice are ſhut, a Deſcent ſhall not take away an batzy 7 
though the Diſſeiſin was in Times of Peace; for then the Diſſeiſee would be* without all Reredr 
there being no Courts open to bring his Ad ion in. Co. Lit. 249. (e) In ſome Books it is fl 
that the Defendant rejoined, and ſet forth the Ag of Oblivion, and that for Confirmation of Judicia 
Proceedings; and for this Reaſon alſo the Replication was held ill. Keb. 157. Lev. 111. me 
3 Lev. 283. And in Confirmation of this Doctrine we find, that an AR of Pali W 
muient was made 1 ,. G. M. whereby it is enacted, that from the oth « 
December (which was the Day that King "pats departed, till the 1:th 9 
March 1688, when King Milliam aſſimed the Government) flall oc be G 
accounted any Part of the Time within which any Pei ſon by Virtue of thy Pla 
Statute of Limitations might bring his Action; but that he ſhall have ft 4G 
much Allowance of Time as is from the 1oth of December to the 12th 0 * 
March for bringing his Action. ws 5 8 
Lev. 31,111. It is clearly agreed, that the Defendant's being a Member of Parliamen te 
Darth. 136, and intitled to Privilege, will not fave a Bar of the Statute; becauſe th 50 
1375 Plaintiff might have filed an Original without being guilty of any Breac 
| a; | " | | guilty ot bnd 
of Privilege. | | 2 
Vern. 73.74. It is faid that if a Man ſues in Chancery, and, pending the Suit then the W 
But „ rag the Statute of Limitation attaches on his Demand, and his bill is afterwar 
ons bag diſmiſſed, the Matter being properly determinable at Common Lau; i By 
equitable ſuch Caſe the Court will preferve the Plaintiff's Right, and will not ſuf Comr 
1 the Statute to be pleaded in Bar to his Demand. dull 
ances at- : . 10 
tending his Ciſe h and therefore in 2 Chan, Ca. 217. it is ſaid that unleſs the Plaintiff was flared os 
ſome Act of the Court, as Inj unction, Sc. the Court will not interpole, | i Th 
Sid. 228. If the Statute of Limitations be pleaded to an Action, the Plaintiff * 
85 ks wad ſave his Action may reply, that he had commenced(c) the Suitinaninferi As; 
Clan. Court within the Time of Limitation, andthat it was removed to Vn fam; 


fter by Hibzas Corpus; and this ſhall be allowed by a favourable Conſtry 
page 531 6 * tion of the Statute of Limitations; although in Strictneſs the Suit is col | 
Ley. 143- menced in the Court above, when it is removed by Habeas Corpus, 1 


ſame peint does not appear. (e) The Plaintiff muſt aver, that the Cauſe of Action in the Co 
below, and that removed, is the ſame. Cro, Car, 294,—But a Ditiercnce in Value is not mate! 


cas | | 5 

2 Salk. 424 So in a like Caſe, where Debt was brought in the Palace- Court. and 

pl. 13 · ter ſome Proceedings there, the fix Years expired, the Deſendant {uct | 

, gt Y* Habeas Corpus, and removed the Cauſe into B. R. where the Plaintiff Yun / 

i clared de nc; and the Defendant pleaded, that the Cauſe of Action lch, 

not accrue within fix Years before the Teſte of the Habeas Corpus ; and! 

was held to be a good Plea ; but that the Plaintiff rey the Suit beld 

and ſhew that to have been within the fix Years; not that this Suit us 

Continuance of the Suit below, but that the Plaintiff had rightfully | | 

| legally purſued his Right; and it ſhould not be in the Power of the | 
$80 a Plaint ſendant to defeat or hinder him of a Remedy, without any Default ) 

intheSheriff | | 1 | ; 
of Landen Court. . Stra. 719. Ld: Rayne 1427. N - Wh | | | 
| 1 1 Rach 


- $a po 5 
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LIMITATION ox ACTIONS. 


7. Where the Suing out a Writ will fave the Bar of the Statute. 


It is clearly agreed, that the Suing out an Original will ſave a Bar of the carb. 186. 


datute of Limitations, and that thereupon the Defendant may be outlawed; Salk. 420. 
1nd that if beyond Sea at the Time of the Outlawry, though it ſhall be re- 9 

verſed after his Return, yet the Plaintiff may bring another Original by (a) 7% Fer 
Jurnies Accounts, and thereby take Advantage of his firſt Writ. w_ L TY 

Aſo it is agreed, that the Suing out a Latitat f is a ſufficient Com- 0 

menceinent of a Suit, to ſave the Limitation of Time, becauſe the Latitat OD, 
«the FOriginal of B. R. and may be continued on Record as an Original Sa lk. x5. 
Writ. N | INE | 5 +80 ofaBill 
of Midadleſax. & Stra. 550, 734+ Ld. Raym. 1441» 


8 


Allo it hath been ruled, that to a Plea of the Statute of Limitations the 2 Keb. 46. 

it: 9— . : : b Bertie and 
Plintiff may reply, that he ſued out a Latitat, and continued it down by a % 
Fic mes non miſit breve, without concluding prout patet per Recordumtor | 
the Latitar Roll is only for the private Uſe of the Court, and no Record. Ss 

Git ſeems the Plaintiff may reply, that he ſued out a Latrirat of ſuch ay Sarge 
Jerm, without ſetting forth the Day of the Teſte; and that in ſuch Caſe 3 Ne | 
t ſhall have Relation to the firit Day of the Term f. + Theactual 

| 1 „ Day of ſuing 

fith the Writ may be ſhewn in the Pleadings, and if it was not actually ſued out within fix Years 
let the Cauſe of Action accrued, it vill not fave the Statute.— That the actual Day of ſuing forth 
the Writ may be ſhewn in Pleadings. See Combe and Fiz, 3 Burr. 1423, Sc. 


But though the Suing out an Original, or Latitat, will be a ſufficient carth. 144. 
Commencement of a Suit, yet the Plaintiff in order to make it effectual, 2 Salk. 420. 
duft ſhew that he hath (5) continued the Writ to the Time of the Action pb 

: W. 
drovoht, | 1 
3 fre Attorney's writing the Continuances on the Writ in his Chambers, is ſufficiqut. Sid. 
$$ Ae, 140. | Hy | 


101, 


Au in ¶ſumpſit for Fees due to an Attorney, the Defendant pleaded, Nox Carth. 144 
ant infra ſex anno; the Plaintiff replied, thaton ſuch a Day two Years Nd v. 
lere he had ſued out an Attachment of Privilege againſt the Defendant; pang ei 
mon which Writ Taliter proceſſum fuit; that the Defendant (on ſucha Day) pl. 2. SO 
Har Term anno 2 Will. Sc. appeared, and the Plaintiff declared againſt 
Mm n:do forme, Sc. And upon Demurrer to this Replication it was 
lil, becauſe the Plaintiff did not ſet forth any Continuance of this 
Witof Attachment, (ber Lie non miſit Breve,) which was ſued out two 
leurs beſore; for it is impoſſible thatthe Nefendant ſhould appear in Hilary 
pm anno 2 Will. to a Writ returnable two Years before, and no other 

tis ſet forth by the Plaintiff, but if the Plaintiff; after the ralirer pro- 
hun lait, had ſhewn the laſt Attachment, and the Return thereof, upon 

ich in Truth, the Defendant did appear, it had been well enough 
Hout ſhewing any of the Continuances. - "a | 5 
, An Indebitatus Afump/it laid ſeveral Ways; the Defendantpleaded, Adio * Pages 17 
* (112 dieit quod billa predict exhibit fuit 20 die Funii, & non antea & Salk. 421. 5 
% ad aliguod tempus infra ſex annos ante exhibitionem bills predic Green ver 
nt, Sc. The Plaintiff replied a Bill of Middl:/ex teſted die lung 9% 

* {ft tres ſeptimanas, Sc. returnable the ſame Day; whereupon was 
med Non et inventus, and continued down by Fic non mifit breve & 

% ficut alias. To this it was demurred, and Judgment given for 
dnt ; for there cannot be ſuch a Bill of Midaleſex as this, which is 
7 . Vs 7 return- 
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' LIMITATION o ACTIONS. 


returnable the very Day of the Zeſte; and the Statute of Limitatic 
which the Security of all Men depends, is to be favoured. „ 


8. Where a Debt barred by the Statute ſhall be ſaid to he revived. 


Salk. 28. pl. It is clearly agreed, that if after the fix Years the Debtor acknoy. ret. 
3G, 29, 19. ledges the Debt, and promiſes Payment thereof, that this revives it, and 11 
re " 470- brings it out of the Statute; as if a Debtor by Promiflory Note, or 
oe 425, Simple Contract, promiſes within fix Years of the Action brought that he — 
2a Show. 126. will pay the Debt; though this was barred by the Statute, yet it is revived 
pl. 704 by the Promiſe; tor as the Note itſelf was at firſt but in Evidence of the 
2 Vent. 151» Debt. ſo that being barred, the Acknowledgement and Promiſe is a new 
Evidence of the Debt, and being proved, will maintain an um, fo 
2" *7- +: Recovery of i. ES | 
Carth. 470 Alſo ithath been adjudged, that a conditional Promiſe willreceivea Debt 
Fan * barred by the Statute of Limitation ; as where to an Aump/it by an Exe- 
Blk. ho. cutor for Goods ſold and delivered by the Teftator, the Defendant pleaded 
I. 19. the Statute; and upon Evidence it appeared, that the Defendant within fix 
C. Years, being applied to by the Executor for the Debt, ſaid, If you prov 
gy + wes that I had the Goods, I will pay you; which being fully proved at the Trial 
> erksge it was held that this conditional Promiſe revived the Debt; and that thous 
made to the Executor, after the Death of the Teſtator, was ſufficient tq | 
2 maintain the Iſſue; (4) becauſe the Promiſe did not give any new Cauſe 9 44 
(a) Where Action, but only reed the old Cauſe, and was of no other Uſe but | 
declared as prevent the Bar by the Statute of Limitations. Fe 


Executor, on 5 | — 10 1 
a Promiſe to the Teſtator, and the Defendant pleaded Nes aſſumpſit infra Go ner; and upon th Wis d 
Trial of the Iſſue it appeared, that there was a new Promiſe made within fix Years, but it was a Pri L 

miſe made to the Plaintiff himſelf, and not to the Teſtator ; and it was held jer Cur, that be ſhou Bit fi 


have declared accordingly. Salk. 28, Dean v. Crane. 6 Mod. 309. S. C. faid to be fo held on 
Conference with all the Judges. See Ld. Raym. 389, 422, 838, 1101. L'Nay. 1101. to fame Pu 
port as to ſhewing Promiſe to Executor.—But there fix Years elapſed before the new Prom | 
10 Mod. 314. 12 Mod. 243, 444 2 Will, Rep. 373- pl- 111+ 3 Will. Rep. 84, 89, 143: pl. 35 Urn 


Carth. 40. 80 it hath been held, that a bare (2) Acknowledgement of the De 
2 Bur. Rep. within fix Years of the Action, is ſufficient to (2) revive it, and preve 


a . oy 7 the Statute, though no new Promiſe was made. ufa 
held by all | ; U ple; 


the Judges in Serjeartr-Inn. (5% 80 ſtating an Account of the Goods ſold, Mareh 105-6. (c) 
$ Mod. 426. it is ſaid to be Evidence of a Prowiſe.———But in 2 Show, 126, pl. 104. 2 Vent. 151 
t 


is ſaid, that an Acknowledgemevt is not ſufficient without a Promiſe. [But vide 2 Burr. 1099. ci TY 
above) | . | / 5 | 
But if an Iudebitatus Aſſumſit for Goods ſold be brought Finn E * 
2 Vent. 151+ Perſons who plead the Stati:te of Limitations, and it be found that one . 4 « 
Ef, them promiſed within fix Years, there can be no Judgment againſt h n . 
adjudged by for the Contract being intire, it muſt be ſound. that they all promiſed. Fo 
dg- | - i | 4 
wn 9 ' who inclined to the contrary; becauſe the Plea of Nen afſumpſit infra ſex ami lime 
plies a Promiſe at firſt; and if one ſhould renew his Promiſe within ſix Years, it is reaſonad 8 INc 
ſhould bind him; and the Plaintiff muſt ſue them all, or elſe he «ill vary from the original Cent * 
0 4 : 4 : : j I 
page 318 lt ſeems to be the Doctrine of the Courts of Equity, that if a 0 the co 
Salk. 154. Will or Deed ſubject his Lands to the Payment of his Debts, Debts val bes f. 
pl. 3. by the Statute of Limitations ſhall be paid, for they are Debts in 4 
2 Vern.141 and the Duty remains; and the Statute hath not extinguiſhed that, the Lud 
it hath taken away the Remedy. 


Abr-Fq-305- Alſo it hath been ruled in Equity, that if a Man has a Debt due to 


ET ; 7 
wi 6 ER by Note, of a Wen, bebt, and has made no Demand of it for ſix 


* 


LIMITATION or ACTIONS. 
ant he is barred by the Statute of Limitations ; yet if the Debtor, or 
> Erecutor, aſter the fix Years, pu out an Advertiſement in the Gazeteg 
un other News-PapeT, that all Perſons who have any Debts owing to 
ben, may apply to ſuch a Place, #nd that they ſhall be paid; this (though 
'eral, and therefore might be intended of legal ſubſiſling Debts only, 
. amounts to ſuch an Acknowledgement of that Debt which was barred, 
{vill revive the Right, and bring it out of the Statute again. 


{f) of the Manner ot pleading and taking advan⸗ 


tage of the Statute of Limitations. 


7 ſeems to be admitted, that the Statute of Limitations muſt be plead- Lev. 111. 
« (a) poſitively by him that would take (6) advantage thereof; (c) and sid. 253, & 
the fame cannot be given in Evidence, eſpecially in an Afump/?, be- vide Cro. 
aſe the Statute ſpeaks of a Time paſt, and relates to the Time of mak- { ac. 115» 


- a} And 
7 the Promiſe. f therefore if 


2 the De fen; 

nt pleads, that if any ſuch Promiſe was made, it was not within ſix Years, and fo within the Sta- 
20 Limitations; ſuch conditional Plea is not good : vide Head of Pleadings,—— Bat purſuant to 
Futte 4 J 5 Anne, c. 16. for Amendment of the Law, the Defendant, by way of double Plea, 
n plexd Nn aſſumpſit, and Nen afſump/it infra ſeæ anner; though it may ſeem inconſiſtent, the 
i of Nee afumpfit infra ſex anner implying a Promiſe. (6) If a Man deviſe all the Reſt and Re- 
40 his Perſonal Eſtate, after Debts and Legacies paid, to J. S. and ſevetal of the Creditors are | 
ned by the Statute of Limitations, who notwithſtanding bring Actions againſt the Executor, and he 
ji to plead the Statute of Limitations; yet Equity will not, in favour of J. S. to whom the Pur- 
wi deviſed, compel the Executor to plead the Statute. Abr. Eq. 305. Ca/tleton v. Lord Fanſhaw. 

) That though it appears upon the Face of the Declaration that the Cauſe of Action did not ariſe 
Bin fi Years, yet the Detendant ſhall not take advantage of that withqut Pleading, becauſe there 
wit be an Original ſued out, which the Plaintiff cannot otherwiſe ſhew, than by way of Replication, 
Wa the Defendant's putting him upon it. 2 Salk. 422-3. 5 | 


w may be given in Evidence; for the Statute has made it no Debt at : 

Tine of the Plea pleaded, the Words being in the preſent Tenſe. 

u Replevin the Define pleaded not guilty de capt predict infra ſex Sid. es 

nam ultimo elapſos; and though it was urged that this was the ſame ne, and BE 
U pleading Non cepit, and if he did not take, he could not be guilty of Keb. 279. 11 
heiner; and if this Way of Pleading were not allowed, the Statute 8. 0c. bw 

ide intirely evaded as to this Action; yet the Plea was held ill be- 
he ought to have anſwered to the Detainer, as well as to the Taking, 
Were may be a Detainer without a Taking; alſo a Thing may be law- 
(ſtrained, although unlawfully kept; as by being put into a Caſtle, 


uin Debt for Rent, upon Mi debet pleaded, the Statute of Limita- * 
oil, 


5 vhich Means it could not be replevied. . 
UTreſpaſs, for a Treſpaſs done thirteen Years before, the Defendant Raym. 86, - . 
Ws that infra ſex annos, Sc. non eit inde culpabilis. Plaintiff replies, 3 
i brought his Action ſuch a Term, and that within fix Years before pee 45 
Tine the Defendant did the Treſpaſs; and upon this the Defendant Karner. 
ſue, and is found guilty : and it was held 1ſt. That the Defen- 
Elea was good in Bar, without pleading the Statute. 24%. That 
© Pantff's Replication was no Departure; although it was objected, pa ges 19 
tie could have replied nothing, but that he was under ſome of the Diſ- 
bis dal bes, for which there is a Saving in the Statute ; for the Plaintiff is not 
in * Abe Time or Place laid in the Declaration, but may vary from it 
It, Vidence; and ſo when the Defendant, by his Plea, pleads to a cer- 

5 | | | CES tain 
lue to . 1 | 15 ; 


fix Y 
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| ain Time or Place, and thereby makes the Time or Place material, f. 

(0) Nete; Plaintiff may follow him without any (a) Departure. e 
ſeems to differ from Hier and Rall, Cro. Car. 229. for there the Plaintiff in his Replication vt 

. 33 well from the Time laid by the Defendant in his Plea, as the Time laid in the Declaration. 


—— — Palos Wes — 
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ail 
(6) UAUthat it is. 519. 
(5) How puniſhed. 519. 


(4A) AAhat it is. 


| | ten 
| $ 72 is defined to be any Hurt done to a Man's Body whe ; 
i . 5 126, by he is rendered leſs able in Fighting, either to defend him 
| . In. 62, Or annoy his Adverſary ; ſuch as the Cutting off, Diſabling or We 
| 118. ening a Hand or Finger, ſtriking out an Eye or Fore-Tooth, or C 
| Hawk. P. C. tration, Oc. and theſe are properly ſaid to be Mathems, and to ce ſe 
; 111. under the Notion of Felonies; but the Cutting off an Ear or Noſe, 1 
| aid not to be properly Maihems, becauſe they do not weaken a Man +: 
| + But, if a only disfigure him f. 33; 8 5 0 
Man, wound TR 


another, fer quod redditur inutilis ad fugnandum, it ſhall be a Mayhem. Co. Lit. 126. b. 288. Fw 
As, if he cut off his Hand, or Leg. H. P. C. 133. Co. Ent. 52. c. Co. Lit. 288. a—01, | 
* break his Leg+ 2 Inſt. 313. Hard. 408.—If he cut the Veins and Sinews, whereby the Party lo Ho! 
Uſe of bis Fingers» 1 Leo. 318, Co. Ent. 52. a,—OQr, cut off his Thumb, or any of bis H. fille; 
1 Leo. 139- Co. Lit. 288. 4.— Or, ſtrike off bis Arm. Co. . 288 a.—Or, if he does an? | | 
whereby he loſes the Uſe of any ſuch Member. Co. Lit. 288. a.—So, if virilia alterius ali 
ealtravit. 3 Inſt. 63, 118.—80, if he beat but bis Teeth, H. P. C. 133. Dab. 2 R. 3. 13 b. 
Lit. 288. a.—lf he cut him acroſs the Noſe, whereby he loſes his Smelling, Dub. 2 R. 3. 13d 
do if he put out his Eye. Co. Lit. 288. a.—If be break his Skull. Co. Lit. 288, a--bu 
ting off an Ear is no Mayhem. H. 133.—Mayhem is juſtified in Defence of his Life. 2 Rob 
40.—0r, Member. Co. Ent. $2. 7 | „ 


1 


G) How puniſhed. 


Bract. 144. D the Old Common Law Caſtration was puniſhed with Deal „ 
| 3 Inſt. 62. other Maihems with the Loſs of Member for Member; but 0 
| 1 Cutting Pays Maihem was puniſhable only by Fine and Impriſonment }- 

out Tongues, : i | 


Maiming, &c. made Felony by 5 II. 4. e. 5—Cutting off the Ears of a Man, or the Tong! 


Beaſt, puniſhed with treble Dainages, and 10“ Fine, by 37 H. 8. e. 4 ſ. 4. 
* . 2 ; * N ; » N 


ß ß 
CS * 


And by the Statute (5) 22 & 23 Car. 2, cap. 1. it is enacted, That if 
y Perſon ſhall on Purpoſe, and of Malice forethought, and by lying in 
s wait, unlawfully cut out, or diſable the 2 put out an Eye, flit the e 

+ Noſe, cut off a Noſe or Lip, or cut off or diſable any Limb or Member *Page 52 
«of any Subject of his Majeſty, with Intention in ſo doing to maim'or ,; The Oe⸗ 
« (is ioure, in any the Manners before-mentioned, ſuch his Majeſty's Sub- eagonof this 
ect that then and in every ſuch Caſe, the Perſon or Perſons fo offend- Act was an 
ing, their Counſellors, Aiders and Abettors, knowing of and Privy to Aſſault that 
« the Offence as aforeſaid, ſhall be and are by the ſaid Statute declared to why 2 
s be Felons, and ſhall ſuffer Death as in Caſes of Felony without Benefit a 


wentry, 2 
of Clergy, Member of - 


the Houſe of Commons, by ſlitting his Noſe, and thence called Coventry's At 


, tl 


« Provided, that no Attainder of ſuch Felony ſhall extend to corrupt 

$ the Blood, or forfeit the Dower of the Wife, or the Lands, Goods or 

Chattels of the Offender, 1 6 | „ 

[fa Man attack another of Malice forethaught, in order to murder him | 
th Bill, or any other ſuch like Inſtrument, which cannot but endanger Seats TMs 
ke maiming him, and in ſuch Attack happen not to kill, but only to maim 8 . ſo 
in, he may be indicted on this Statute, together with all thoſe who were cat; Trial 
oY b Abettors, Cc. and it ſhall be left to the Favs on the Evidence, whether who toge- - ; 
ere was a Deſign to murder by Maiming, and conſequently a malicious ther with 
tent to maim, as well as to kill; in which Caſe the Offence is within the —— pation 


mur, though the primary Intention was Murder 7. qomnedand _ © 


| 2  _» executed at 
Suffolk Aſſiſes, 8 Geo, 1. for Slitting the Noſe of Mr, Cie. 


Funk Dy by 4on.——For a Threat, Aſſault, Battery, or Mayhem, the Party ſhall 
a Remedy by Action of Treſpaſs, que mina, impeſlut ita quod, &c. Lut. 1428. 


| to ce 5 ipfum in lum fecit & ipſum verberauit, &c, F. N. B. 86. I. — And ſuch is the 
Noſe, m tho he does not wound bim. F. N. B. 86. K.—Quare in 1ſ%ſum inſultum fecit, 


nit, vulnerævit, & impri ſenavit, &c. F. N. B. 86. K.—Quare, cefit, in ri- 
% C in Priſona quouſque finem, Qc. fecifſet, detinuit. F. N. B. 86, Ki——As to the 
Klaration in Treſpaſs, for Battery, Cc. and the Pleas to it. Yide Com. Dig. 5 V. 
Rauer. [3 M. 3. Se. 11. Se. 15. Sc. 


b. 455 h Hüdnen.—So Mayhem is the greateſt Offence under Felony Co. Lit. 127. . 
ac bra Mayhem a Man may be indicted, fined, and ranſumed. Co. Lit. 127, a, b. 3. Inſt. 
ty | Do the Mayhem be done by himſelf. Co. Lit. 127. b—Tho' the Perſon be 
bi, Bi Villein who cannot maintain an Action for it againſt his Lord. Co, Lit. 127. a,— \ 
| uo 1 n 1 lies for an Aſſault, Battery, or Impriſonment of a Subjea. Com. 
6 1V.5 | f 
13 d ile Damages all be increaſed for a Mapbem. If the Declaration mention a 
3˙ 13d em, the nt oy View m__ may increaſe the Damages given by 
12 Jury, 1 Rol. 592. 1. 10, 15. R. 1 Leo. 139 —Tho' the particular Part in which the 


Mm vas, be not ſpecified. R. Hard. 40880, in Battery, where the Manner off 
Battery i; deſe ribed, the Court, upon View, may increaſe the Damages, Fi, Hale; * 
Ib 48.—$0 the Court may increaſe Damages, upon View, and Examfinition of Wit- -** | 
d where the Declaration is general 2 mai he mavi , without making any Deſer ip- 
ic the Mayhem, if the Judge of Aſſiſe certify the Pafticulats of the Mayhem, or 
chan, and affirm that the Particulars, now proved, were given in Evidence at 
Trial. | Sid. 108.—But where the Declaration does not mention a Mayhem, nor 
lhe the Manner of the Battery, the Court cannot increaſe the Damages upon View. 
. 48.—$o if the Maybem was not the Adt of the Defendant direQly, but by an 
after the Plaintiff was thrown down by the Defendant. R. 1 Sid. 433-—Or, by 
a, vhich the Defendant let off, and which maimed the Plaintiff againſt his Will, R. 
108 —80 if the Declaration be general gwed mahemavit, without deſcribing 
ud the Judge does not certify it. 1 Sid. 108. ED | 
o he may proſecute his Appeal of Mayhem. Han. Ent. 2750. Co. Ent. 
ud the Writ of Appeal, and Indi&ment ſhall ſay, quod felonice i er 
„118.—To an Appeal of Mayhem, the Defendant may plead Not guilry, 

780, if he did it Se 8 he may plead in Bar, Sen afſtueli demeſre, 
. ” Co. Ent. $2.—And he muſt plead it; for be cannot give it in Evidence 
"uy. 2 Inft. 316.—$0 the Defendant may plead a Releaſe of the Mayhem» 
uy LV. Ss, of all Actions perſonal ; for the Damages only are recovered 
= fel. Lit. f. 502.—$0 the Defendant may plead 20/. of other Sum given in — 
en. Han. 254. —A Recovery in Treſpaſs for the ſame Mayhem. Co. Ent. 


Fo. Ill „ U llaintenance, 


LIMIT ATION or ACTIONS. 

ain Time or Place, and thereby makes the Time or Place material, the 

(© Nete; Plaintiff may follow him without any (2) Departure. 

_ © "ſeems to differ from Dler and Vall, Cro. Car. 229. for there the Plaintiff in his Replication vat 
well from the Time laid by the Defendant in his Plea, as the Time laid in the Declaration. 


y # 
7 


(A) Uſhhat it is. 519. 
| | (g) How puniſhed. 519. 


} ; 


(4) What it is. 5 


AIHEM is defined to be any Hurt done to a Man's Body whe 
| OR 126, IVI by he is rendered leſs able in Fighting, either to defend himſ 
k Inſt. 62, Or annoy his Adverſary ; ſuch as the Cutting off, Diſabling or We 
118. ening a Hand or Finger, firiking out an Eye or Fore-Tooth, or 
Rawk. P. C. tration, &c, and theſe are properly ſaid to be Mx:hems, and to co 
111. under the Notion of Felonies; but the Cutting off an Ear or Noſe, 

I ſaid not to be properly Maihems, becauſe they do not weaken a Man, 

+ But ea Only disfigure him f. | „„ 

Man, wound | | 5 Fen : 
another, fer quod redditur inutilis ad fugnandum, it ſhall be a Mayhem. Co. Lit. 126. b. 288. 
As, if he cut off his Hand, or Leg. H. P. C. 133. Co. Ent. 52. c. Co. Lit. 288. a—0r, 
break his Leg- 2 Inſt. 313. Hard. 408.—If he cut the Veins and Sinews, whereby the Panty loſe 
Uſe of his Fingers. 1 Leo. 318, Co. Ent. 52. a.—Or, cut off his Thumb, or any of his Fi: 
1 Leo. 139. Co. Lit. 288. a-—Or, ſtrike off his Arm. Co. Lit. 288 a.-—Or, if he does any TI 
whereby he loſes the Uſe of any ſuch Member. Co. Lit. 288. a.—So, if virilia alterius abjcindi 
extrauit. 3 Inſt. 63, 118.—80, if he beat but bis Teeth, H. P. C. 133. Dub. 2 R. 313 b. 
Lit. 288. a.—lf he cut him acroſs the Noſe, whereby he loſes his Smelling. Dub. 2 R. 3. 13 b. 
do if he put out his Eye. Co. Lit. 288. a.—If he break his Skull. Co. Lit. 288, a Bu hun. 
ring off an Ear is no Mayhem. H. 133. Mayhem is juſtified in Defence of his Life. 2 Rol. em 
40. —0r, Member. Co. Ent. gz. 8 | 


— mon * = 
n — new — - 
— —— 9a en — I Sar 29a ———— — —— — * 
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(B) How puniſhed. 


Brad. I44- Y the Old Common Law Caſtration was puniſhed with Death, . G. 
3 Inſt. 62. other Maihems with the Loſs of Member for Member; but of e 
t Cutting Days Maihem was puniſhable only by Fine and Impriſonment }. 
out Tongues, | | 9 | 7 | 
Maiming, Sc. made Felony by 5 II. 4. c. 5—Cutting off the Ears of a Man, or the Tongue 
Beaſt, puniſhed with treble Datcages, and 10% Fine, by 37 H. S. e. 4 ſ. 4. ö 


: 4 4 ; t 2” Wn 


| | MA T1 HE M : | 
ih And by the Statute (3) 22 & 23 Car. 2. cap. 1. it is enacted, That if 
+ any Perſon ſhall on Purpoſe, and of Malice forethought, and by lying in 
s wait, unlawfully cut out, or diſable the Tongue, put out an Eye, flit the 
s + Noſe, cut off a Noſe or Lip, or cut off or diſable any Limb or Member *Page 5320 
«of any Subject of his Majeſty, with Intention in fo doing to maim'or ,, The Oe⸗ 
« G:fioure, in any the Manners before-mentioned, ſuch his Majeſty's Sub- eaBHonof this 


D ” 


fett, that then and in every ſuch Caſe, the Perſon or Perſons ſo offend- Act was an 

ing, their Counſellors, Aiders and Abettors, knowing of and Privy to Aſſault that 
« the Off:nce as aforeſaid, ſhall be and are by the ſaid Statute declared to — e en 
de Felons, and ſhall ſuffer Death as in Caſes of Felony without Benefit Sir John Co. 


ven), A 
« of Clergy, Member of 


« Provided, that no Attainder of ſuch Felony ſhall extend to corrupt 

s the Blood, or forfeit the Dower of the Wife, or the Lands, Goods or 

« Chattels of the Offender, | | 3 

[fa Man attack another of Malice forethaught, in order to murder him 3 
ich a Bill, or any other ſuch like Inſtrument, which cannot but endanger S . Vol. 


de maiming him, and in ſuch Attack happen not to kill, but only to maim 8 1. ſo 
in, he may he indicted on this Statute e with all thoſe who were cat's Trial 


ks Abettors, Sc. and it ſhall be left to the Jury on the Evidence, whether who toge- ; 
here was a Deſign to murder by Maiming, and conſequently a malicious ther with 


Iatent to maim, as well as to kill; in which Caſe the Offence is within the wc 

ſaute, though the primary Intention was Murder f. demned and 
| | | | a executed at 

Suffolk Aſſiſes, 8 Geo, 1. for Slitting the Noſe of Mr, Criſpe, 


fRrMEDY by Aden. For a Threat, Aſſault, Battery, or Mayhem, the Party ſhall 
rin ipſum inſultum fecit & ipſum wverberavit, &. F. N. B. 86. I.—And ſuch is the 
un, tho he does not wound him. F. N. B. 86. K.—Quare in iſſum inſultum fecit, 
eit, vulneravit, & impriſenavit, c. F. N. B. 86. K.—Qrare, cefit, imp r 1— 
n Priſena quouſque finem, Fc. feciſſet, detinuit. F. N. B. 86. K. — As to the 
Nantion in Treſpaſe, for Battery, Cc. and the Pleas to it. Vide Com. Dig. 5 V. 
It, Peader, [3 M. 3. Sc. 11. Sc. 15. Se] ] N 
h Ik44ment,—So Mayhem is the greateſt Offence under Felony Co. Lit. 129. a. 
fora Mayhem a Man may be indiQed, fined, and ranſumed. Co. Lit. 129: a, b. 3. Inſt. 
(Tho! the Mayhem be done by himſelf. Co. Lit. 127. b—Tho' the Perſon be 
k\illein who cannot maintain an Aion for it againſt his Lord. Co, Lit. 127. a— *® 
n 1 les for an Aſſault, Battery, or Impriſonment of a Subjed. Com. 
* v. oy WP, 
the Damages ſhall be increaſed for a Mayhem. If the Declaration mention a 
Mien, the Court, upon View of the Mayhem, may increaſe the Damages given by 
- fury, 1 Rol. 572. 1. 10, 15. R. 1 Leo. 139 —Tho' the particular Part in which the 
aber was, be not ſpecified. R. Hard. \408.—S0o, in Battery, where the Mapner- of. "op 
attery is deſcribed, the Court, upon View, may increaſe the Damages Fer Hale. —.. 
Ul, 408.—$0 the Court may increaſe Damages, upon View, and Examination of Wit- 
obere the Declaration is general gued maihemavit, without making any Deſcrip- 
i the Mayhem, if the Judge of Aſſiſe certify the Paxticulars of the Mayhem, or 
ſe Court, and affirm that the Particulars, now proved, were given in Evidence at 
al. 1 Sid. 108.—But where the Declaration dces not mention a Mayhem, nor 
Erde the Manner of the Battery, the Court cannot increaſe the Damages upon View. 
Wl. 48,—S0 if the Mayhem was not the Ad of the Defendant direQly, but by an 
| after the Plaintiff was thrown down by the Defendant. R. 1 Sid. 433-—Or, by 
; D, which the Defendant let off, and which maimed the Plaintiff againſt his Will, R, 
Ad. 108.—80 if the Declaration be general quad mahemavit, without deſcribing 
| Nr Judge does not certify it. 1 Sid. 108. 
. bea. —80o he may proſecute his Appeal of Mayhem. Han. Ent. 270. Co. Ent. 
* the Writ of Appeal, and India ment ſhall ſay, quod felonice may/emavit, 
4 „118.—To an Appeal of Mayhem, the Defendant may plead Not guilty, 
*i71-—$, if he did it Se de de, he may plead in Bar, Som afſtuclt demeſne. 
C 1 277. Co. Ent. 52. —-And he muſt plead it; for he cannot give it in Evidence 
uh. 2 Inſt. 316.—80 the Defendant may plead a Releaſe of the Mayhem. 
ths © © V. 589).— r. of all Actions perſonal ; for the Damages only are recovered 
pal. Lit. ſ. 502.—$0 the Defendant may plead 20/. or other Sum given in 
en. Han, 294.—A Recovery in Treſpaſs for the ſame Mayhem. Co. Ent. 


Nor I, „ | : Maintenance, 


the Houſe of Commons, by ſlitting his Noſe, and thence called Copentry's Act. 
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2 50 Maintenance, and the Offence of 
Buying or Selling a pretendec 
_ ENT 


ce Lit 368. MTAINTENANCE in general fignifies an unlawful Taki 

8 . M in Hand, or Upholding of Quarrels, or Sides, to the Diſturt 
2 Inſt. 208, ance or Hindrance of Common Right; and is faid to | | 
en %ũ0⸗Vo/V nh ol in 
j a 5 6g 368. 1. Ruralis, or in the Country; as where one aſſiſts another in his p 25 
þ 2 Inſt. 213. tentions to certain Lands, by taking or holding the Poſſeſſion of them | ul 
[ 2 Rol. Abr. him by Force or Subtilty ; or where one ſtirs up Quarrels and Suits in tl ſu 

[ 113. Country, in relation to Matters wherein he is no Way concerned; fort! 

1 Kind of Maintenance is puniſhable at the King's Suit by Fine and Impriſo 
5 ment, whether the Matter in Diſpute any Way depended in Plea, or nd 
4 but it is ſaid not to be actionable L | | or 
| 2 Inſt. 212. 2. Curialis, or in a Court of Juſtice, where one officiouſiy intermedd A 
N 2 Rol. Abr. in a Suit depending in any ſuch Court, which no Ways belongs to hi 3 
TR by aſſiſting either Party with Money, or otherwiſe, in the Proſecution 

1 Defence of any ſuch Suit. 8 5 . | 

| Of this ſecond Kind of Maintenance there are ſaid to be three Spec 1 
1. Where one maintains one Side to have Part of the Thing in 8 ay 
5 * which is called Champerty ; and for which vide Tit. Champerty. ſuc 
| e521 + 2, Where one laboureth a Jury, which is called Embracery; and hin 
| which vide Tit. Embracery. 101 
3. Where one maintains another without any Contract to have! be 
| of the Thing in Suit, which generally goes under the Common Name ler 
bo Maintenance; and of which in the following Order. * 
. * ; ; | 71 g uc 
| (A) Uſhat ſhall be ſaid to amount to an gt b 
| Maintenance. 527. . ot 
| (B) Jn what Heſpects ſome ſuch Acts map be) 7: 
| ' tified. 522. 1 | 7 is 
| 3 „ i851 
And herein, „„ 10 
| 1. How far they are juſtifiable in reſpect of an Inte . 
in the Thing in Variance. 522. | *% 
2. How far in reſpe& of Kindred or Affinity. 5283. Ma 
3. How far in reſpect of other Relations; as that Tit 


Lord and Tenant, Maſter and Servant. 523: 
| | | 4 


MAINTENANCE a. 
4. How far in reſpe& of Charity. 523. 
5. How far in reſpec of the Profeſſion of the Law, 
SC TT , 
() Yow Maintenance is reſtrained and punith- 
ed by the Common Law. 524. | | 
how reſtrained and puniſhed by Statute. 524. 
(k) Df the Dffence of Buping or Selling a pre- 
tended Title. 525. I 
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) What ſhall be ſaid to amount to an Art of 
= Maintenance. 1 5 


his 
Cauſe, as by retaining Counſel for him, or otherwiſe bearin Ne out 1 
in the Whole, or Part of the Expence, but alſo he who, by his Friendſhip 2 Rol. Abr. 
or Intereſt, ſaves him that Expence, which otherwiſe he may be put to, is 118. 
wilty of Maintenance; as where one perſuades, or but endeavours to per- py = 
juade, a Man to be of Counſel for another gratis f. 0 + But gu. If 
| | | Os | this is an 
Offence, where there js juſt Cauſe of Suit ? 


Þ is ſaid, that not only he, who aſſiſts another with Mone 


Alfo it ſeems to bean Act of Maintenance to open Evidence tothe Jury, Hetl. 48, 50. 
a a : | g 78. 79+ 

or to give Evidence officiouſly without being called upon to do it, or to Oro. Eljz. 

ſpeak in a Cauſe as one of Couple] with the Party, or to retain an Attorney 735: 

or him; and ſome - have ſaid, that it is Maintenance even barely to go pa „Abr. 

along with him to inquire for a Perſon learned in the Law $. 4 15 Abr. 


| | 118 ä 
$ Sed qu, as above? And ſee infra 522. 


- It ſeems to be Maintenance for a Man of great Power and Intereſt to Hawk. P. C, 
ay publickly, that he will ſpend 20/. on one Side, or that he will give 250. and fee» wn 
:0/. to labour the Jury; and it hath been ſaid to be Maintenance for Yer AO 1 
ſuch a Perſon to come to the Bar with one of the Parties, and ſtand by cited. * ' 
him while his Cauſe is tried, without ſaying any Thing: But a Promiſe . ' | 
o maintain another is not Maintenance, unleſs it be in reſpect of the pub- 
lc «gd in which it is made, ar the Power of the Perſon by whom it 
s made. 8 We 
*Itis ſaid to be Maintenance for a Juror to ſolicit a Judge to give Page 822 
E according to the Verdict; but it ſeems to be. no Maintenance Hawk. P. C, Fx 
ra Juror to exhort his Companions to join with him in ſuch a Verdict ö 
a he thinks right. | ho fs Bi 
It ſeems to be no Maintenanceſora Man to giveanother friendly Advice Hawk. P. C. 
what Action is proper for him to bring for ſuch a Debt; or what Method 250. + 
is ſafeſt to free Pim from ſuch an Arreſt ; or what Counſellor or Attorney | 
is likely to do his Bufineſs moſt effectually for it would be extremely hard 
to make ſuch neighbourly Acts of Kindneſs, which ſeem rather commend- 
ablethan blame-worthy, to come under the Notion of Mainteyance; which 
avays ſeems'toimply a contentious and over-buſy Intermeddling withother 
Men's Matters, in which ReſpeR it is ſo highly criminal ; 05 it is ſaid 
tat a Man of great Power, not learned in the Law, may be guilty of 
Dos ance, by telling another, who aſks his Advice, that he has a good 
e. | 3 f 
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Hauk. P. C. It is no Maintenance to give a Man Money, who has no Suit then de. 


50, A, Alſo he who is bound to warrant Lands may lawfully. maintain the 
my Tenant in the Defence of his Title, becauſe he is bound to render other! 


No) 99, 10. Alſo he who has an equitable Intereſt in Lands or Goods, or even in 


nk 460 Whoever is of Kin, or Godfather, to either of the Parties, or related 


—__— Bar and counſel him, and pray another to be of Counſel for him; bu 


MAINTENANCE, AND THE OFFENCE. or 


. nding, unleſs it plainly appear that it was given with a De 

him 1 Suit eee Nh Suit is a aQually bro _ 3 

og P. O. It is as much an Act of Maintenance to ſupport a Man after Judgment 
"2 given, as to do it pending the Plea. | | i= jth | 
% Vi ; _ , , : 2 : 7 Ma 
3 > bs F Kc 7 ET 5 34 6 ef 75 „ 4 ; 7 fs by 
dr i efpect' fi ſuch Act zug; Ju 
() In what Keſpect fome/ſfuch Acts map be julli⸗ WM. 
8 | fied: And herein, maj 
| | _ COM 
1. How far they are juſtifiable in reſpect of an Intereſt in the Thing it to 
| Variance. 5 | 4 
2Rol. Abr. IT ſeems clear, that not only thoſe who have an actual Intereſt in the A 
2 lat. 6 - Thing in Variance, as thoſe who have a Reverſion expectant on an lin, 
M  Kro. Man, Eſtate- tail, or on a Leaſe for Life, or Years, Cc. but alſo thoſe who haze ad 
238, 53. a bare Contingency of an Intereſt in the Lands in Queſtion, which pol. ough 
= . ? ſibly may never come in eſſe, and even thoſe who, by the Act of be ar 


have the immediate Poſſibility of ſuch an Intereſt, as Heirs apparent, or 
the Huſbands of ſuch Heirs, though it be in the Power of others to bar 
them, may lawfully maintain another in an Action concerning ſuch of his 
| Lands; and if a Plaintiff, in an Action of .Treſpaſs, alien the Lands May { 
the Alienee may produce Evidence to un that the Inheritance, at the 
| fy ime of the Action, was in the Plaintiff, becauſe the Title is now become 

his own. | | Lo FE 


Lands to the Value of thoſe that ſhall be eviRed. , 


Moor 620. Choſe in Action, as a Ceſtui que Truſt, or a Vendee of Lands, &c, or an 
77 + Eliz. Aſſignee of a Bond for a good Conſideration, may lawfully maintain a Skit 
Sid. 2179. concerning the Thing in which he has ſuch an Equity; and from the ſame 
Ground it feems plainly to follow, that the Grantee of a Reverſion for 
good Conſideration might, without any Attornment, maintain the Tenant 
of the Land, before the Statute 4 & 5 Anne, cap. 16. which makes ſuch 
Attornment needleſs. | | 

Hawk. P. C. Wherever any Perſon claim a common Intereſt in the ſame Thing, 26 
= in a Way, Church-yard or Common, c. by the ſame Title, they may 
Page 523 * maintainone another in a Suit concerning ſuch Thing; and a Man's Bul 
may take care to have his Appearance recorded; but, as ſome ſay, they 

cannot ſafely intermeddle farther. | py ha : 


2. How far in reſpect of Kindred or Affinity. 


Hawk. P.C. by any Kind of Affinity ſtill continuing, may lawfully ftand by at the 


cannot lawſully lay out his Money in the Cauſe, unleſs he be ith 

Father, or Son, or Heir apparent to the Party, or Huſband. of ſuch u 
. 5 : | | 

;. 
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How far in reſpe of other Relations; as that of Lord and Tenant? 
bY 5, Mlaſter and Servant. „ | 

Net only the actual Lord, but alſo the C:fui gue ie of a Seigniory, Co. Lit. 65 
may come with the Tenant to a Trial in in Aſſiſe againit him, and ſtand 101, 384. . 
by him, and aſfiſt him, and alſo pray the Sheriff to return an indifferent f by 1 855 
ſury; and it ſeems à plauſible Opinion, that he may alſo juſtify laynng 7. 
wt his Money in Defenceof his Tenant's Title; Alfo the Lord of a Town : 

may maintain the Inhabitants in an Action, wherein the Right to their 

common Burying place is queſtioned, by ſhewing authentick Evidence of 


N t the Jury. | EET code eh , 
A Tenant may lawfully come with his Lord, and ftand with him at a yaw. P. C. 
Trial, | | 23 


4 Mafter may go along with his Servant, or with his domeſtic Chap- Bro. Maine. 
lin, to retain Counſel ; alſo he may pray one to be of Counſel for him, 44, 82. 
ud may go with him, and ſtand with him, and aid him at the Trial, but Hetley 79 _ 
wht not to ſpeak in Court in Favour of his Cauſe ; alſo if the Servant Moon C16; 
be arreſted, the Maſter may aſſiſt him with Money to keep him from Pri- | 
fon, that he may have the Benefit of his Service; but the Mafter cannot 
afely lay out Money for the Servant in a real Action, unleſs he have ſome 
of his Wages in his Hands ; but thoſe, with the Servant's Conſent, he 
war ſaſely diſbpurſe. | 2 

A Perſon retained generally as a Servant, and not for a particular Oc- Hawk. P. C. 
akon only, may lawfully. ride about to ſpeed his Maſters Buſineſs, and 283 · 
dar go to Counſel for him, and ſhew his Evidence to the Counſel, or to 

e Jury, and ſtand by him at a Trial, but cannot lawfully lay out his 
an Money in the Suit. : „„ : 


4. How farin reſpect of Charity: 


Any one may lawfully give Money to a poor Man to enable him to carry Bro. Munt. 
bis Suit ; alſo any one may lawfully go with a Foreigner, who cannot 14. 
jak Engliſh, to a Counſellor, and inform him of his Caſe. 


5. How far in reſpect to the Profeſſion of the Law, 


A Counſellor, having received his Fee, may lawfully ſet forth his 2 Inſt. 564. 
it's Cauſe to the beſt Advantage; but can no more juſtify giving yg He 

i Money to maintain his Suit, or threaten a Juror, than any other oy 
Alo an Attorney ſpecially retained maylawfully proſecute or defend an Page 324 
on in the Court wherein he is an allowed Attorney, and lay out his own Keil. 5. 
ey in the Suit, and maintain an Action againſt his Client for the 2 Inſt. 564. 
ney ſo laid out, by Virtue of the Retainer, without any ſpecial Pro- rms ag 
It: alſo an Attorney ſo retained may in like Manner maintain his Client Ero. Cay. 
Court wherein he is not an allowed Attorney; but as ſome ſay cannot 159. 

an Action for the Money laid out in the Suit, without a ſpecial Pro- 3 Mod. g8. 
ei but an Attorney, who maintains another, is no way juſtified, by a Sea Fo 
en Retainer, to proſecute for him in all Cauſes ; neither can an At- * 
def lawfully carry on a Cauſe for another at his own expence, with a 
miſe never to expect a Re- payment; and it is queſtionable, whether 

Mn, Solicitors, 


MAINTENANCE, axp TRE OFFENCE oz 


Solicitors, who are no Attornies, can in any Caſe lawfully ] 
| own Money in andther's Caſe. 8 ny 18 abop 

d Infts 215, But Counſellors and Attörnies, uſing deceitful Practice in Maintenance 
: of their Clients Clauſes, are.puniſhable by the Common Law, as well ag 
by the Statute of We/m. 1. cp. 28. which enaQts, © That if any Serjeant 

« Pleader or other, do any Manner of Diſceit or Colluſion in the King's 

* Court. or conſent unto it in Diſceit of the Court, or to beguile the 
Court or the Party, and thereof be attainted, he ſhall be impriſoned 

4 for a Year and a Day, and from thenceforth ſhall not be heard to plead 

he ſhall be Impri- 


in that Court for any Man; and if he be no Pleader, 


“ ſoned in like Manner by the Space of a Vear and a Day at the leaſt; T 

and if the Treſpaſs require greater Puniſhment, it ſhall be at the King' 0 

% „ | 1 . | | ph 
Pyer 2499 It is an Offence within this Statute for an Attorney to ſue out an : 
. Habere facies ſeifinam, tallly _ reciting a Recovery where there was none T 
and by Colour thereof to put the ſuppoſed Tenant in the Action out of hi 1 

Free hold. „„ a, | 15 

2 Inſt. 21% Alſo it is an Offence within the Statute to bring a Præcipe againſt 12 
| 22 Man, having nothing in the Land, on Purpoſe to ouſt the try f 1 
Tenant; or to proture an Attorney to appear for a Man, and conſeſs U 
Judgment without any Warrant; or to plead a falſe Plea, known to . * 

utterly groundleſs, and invented merely to delay Juftice, and to abuſe t * 

+ in moſt cÞ Court +. „ | | ' . 
theſe Caſe, | 3 „ „„ ow 
the Court would grant an Attachment againſt the Offender, on Motion. Sit 1 
5 8 that a 

5 1 _ U. 


| (C) How Maintenance is reſtrained and puniths 
bp the Common Law, | 


2 Rol. Abr. D the Common Law, all unlawful Maintainers are not only liable 
5 render Damages in an Action at the Suit of the Party grieved, b 

4 ul 208. may alſo be indicted and fined, and impriſoned, Ec. and it ſeems that 
Kettle y Court of Record may commit a Man for an Act of Maintenance in 


Face of the Court. ” | T foe 

I ref 

OE ny | pegs be dif 

| Eh Eb | 1 I le Selle 

(D) How reſtrained and puniſhed by Statute. deal 

ik | 1 mor 

Y the 1 E. z. cap. 14. and 20 E z. cap. 4. it is enacted, That nd Allo by 

“ of the King's Miniſters, nor no great Man of the Realm, by hi „lands, 

| e ſelf nor by other, by ſending of Letters nor otherwiſe, nor none ot ute Giſt 
Page 525 « great nor ſmall, ſhall take upon them to maintain Quarrels, nor P bet 1 
in the Country, to the Diſturbance of common Right: Us; anc 
And by the 1 R. 2. cap. 4.—it is enacted. That no Perſon whatſoe Ute Feof 

«4. ſhall take or ſuſtain any Quarrel by Maintenance in the Country ore Wes to P 


« where, on grievous Pain, that is to ſay, the King's Counſellors andgt 
Officers, on a Pain that ſhall be ordained by the King himſelf, dy 
A vice of the Lords of this Realm, and other Officers of the King, 
= Pain to loſe their Offices and to be impriſoned, and ranſomed, Vc. 
* all other Perſons, on Pain of Impriſonment and Ranſom, Gc. 


| BUYING ok SELLING 4 PIETEN DID TITLE. 
In the Conſtruction of theſe Statutes the following Points have been 


den, 5 3 B „ 7 8 ; : | 
"at Nul tiel Record is a good Plea to an Action on theſe Statutes, by Hawk. P. C. 


ce which it appears that they extend not to taking out an Original, which 156-7. 
as b never returned, but they extend as well to Maintenance in a Court-Ba- 

ron, as to Maintenance in a Court of Record; neither is it material whe- 
p's her the Plaintiffinthe Action, wherein there was ſuch Maintenance, were 
the nonfuited or Tecovered : But it is ſaid, that none of the Statutes of Main- 
ned tenance extends to the ſpiritual Court. Vi | 5 | | 
ead Ye who fears that another will maintain his Adverſary, may, by way of Hawk. P. C. 
pri- prerention, have an Original grounded on theſe Statutes, prohibiting him 136. 
aſt ; to do it. | 


Bj the 32 H. 8, cap, 9. * No Perſon ſhall unlawfully maintain or cauſe 

r procure any unlawful Maintenance in any Suit, in any of the King's 

Courts, where any Perſon ſhall have Authority by the King's Commiſ- 

« fon, Patent; or Writ, to hold Plea of Lands, or to examine, hear or 

determine any Title of Lands, Sc. and no Perſon ſhall unlawfully main- 

un, for Maintenance of any Suit or Plea, any Perſon or Perſons, or 

* embrace any Freeholders or Jurors, or ſuborn any Witneſs by Letters, 

(Rewards or Promiſes, or any other ſiniſter Means to maintain any 

Mutter or Cauſe, or to the Diſturbance of Juſtices, &c, on Pain of 101, 

"one Moiety to the King, the other to the Informer.” | | | 
[nan Information thereon, it is not ſufficient to ſay, that the Defendant Hawk. P. C. 

winained the Party, without adding that he did it unlawfully ; neither 288. 

$i ſufficient to ſay, that a Bill was exhibited, without further ſhewing 15 

thata Plea was depending 7. | I Videalfo 

a 5 the Statutes 
. 1. c. 25, 28, and 33. 13 Ed. 1. c. 36. and c. 49. 28 Ed. 1. e. 11. 4 Ed. 3. c. 11. 20 Ed. 
1 IR. 2. e. 7. 13 R. 2. ſtat. 3. 20 R. 2. c. 1. 8 H. 6. c. 9. and 2 R. 3. c. 15. & 


n 


Ok the Ockence of Buping or Selling a pze- 
eee e On” SS 


| ſeems an high Offence at Common Law, as plainly tending to Op- Moor yst. 
reſon, fora Man to buy, at an under Rate, a doubtful Title known P!- ee 
vde diſputed, to the Intent that the Buyer may carry on the Suit, which 9 
keSeller doth not think it worth his while to do; and it ſeems not to be N 
wer] whether the Title be good or bad; or whether the Seller were in 


Mſ*fion or not, unleſs the Poſſeſſion were lawful and unconteſted. 


t nd Alſo by the 1 R. 2. cap. 2 reciting, that many Perſons having true Title 
7 hi vLands, Gc. were wrongfully delayed, by Means that the Defendants did 


ute Giſts and Feoffments of their Lands in Debate, and of their Goods 
eat Men, againſt whom the ſaid Purſuants durſt not make their Pur- 
ws; and alſo that many Perſons uſed to diſſeiſe others, and anon to 


{os ute Feoffments ſometimes to great Men to have Maintenance, and ſome- 

ore es to Perſons unknown, to the Intent to delay the ſaid Diſſeiſees, &c. 

dg ui therefore it is enacted, That no Gift or Feoffment of Tenements or 

by ; be made by ſuch Fraud or Maintenance, and that if any be ſo *Page 526 
Ling, made, they ſhall be holden for (a) none; and that the {aid Diſſeiſees (a) inreſpect 
Sc. Fi | | of the Dil- 


ſeiſees; but they are effeual between the Feoffor and Feoffee. Co. Lit. 369. 
: 4 : } | | 
| * ſhall 


/\, 


t {hall recover againſt the firſt Diſſeiſor their Lands and Da wi 
4 out having Regard to ſuch Alienations, ſo that they eee my 
Suit within a Year after che Diffeifin.” 3 
It is further enacted by 32 H. 8. cap. 9. That no Perſon ſhall bargait 
«Huy, of ſell, or by any Means obtain any pretended Rights or Title 
: „ or take,” promiſe, grant or covenant to have any Right or Title to an 
| | « (3) Hereditaments, unleſs the Seller, Cc. his Anceſtors, or they fron 
(4) Whether « whom he claims, have been in Poſſeſſion of the ſame, or of the Rever 
has wry! or i fion or Remainder thereof, or taken the Rents or Profits thereof, for on 
4 ©o. 26. a. © Whole Year next before the ſaid Bargain and Sale, Se. on Painthat ſuc] 
0:Lit. 369. © Seller ſhall forfeit the whole (e) Value of the Hereditaments ſo fold 
b. Moor 655. and the Buyer or Taker, knowing the ſame ſhall forfeit the Value 0 
And \. © the Hereditaments ſo by him bought or taken; the one Half of th 
Plaintiff in ſaid Forfeitures to be to the King, and the other to him who will fue,” 
bls Action 5 9 N . N 
muſt > the Value at the Time of the Bargain, Cro. Car. 233. _ 


But it is provided, That it ſhall be lawful for any Perſon, being! 
& lawful Poſſeſſion, by taking of the yearly Farm-Rents, or Profits of an 
„ Hereditaments, to buy or get, by any reaſonable Means, the pretende 
Right or Title of any other Perſon to the ſame. | 
Provided, that no one ſhall be charged with theſe Penalties, unleſs 
e be ſued within one Year after the Offence.” . 
I.!n the Conſtruction of this Statute the following Opinions have bee 
holden. 1 OE 4 
Lit. Rep. That the Statute being public, there is no need to recite it in an A 
105 . tion brought upon it; but if you take upon you to recite it, a mater 
OW+ OA» "Lap ; | ; . 
Cro. Car. Miſrecital will be fatal. | | TT 155 
233 Dyer7+ Ven F 535 | 
Leon 16. In an Action againſt the Buyer of a pretended Title, it muſt expreſ; 
Lit. Rep. appear, that the Defendant knew that the Seller had not been a Year 
869. Poſſeſſion; but in ſuch an Action by the Buyer, the contrary muſt expreſs 
appear; for otherwiſe it may be intended that he was Particeþs crimini 
Dyer 74. Pl. Fr is not ſufficient to ſhew that the Seller had not been in Poſſefſior 
19, 20 „Fear before, Sc. without averring, that he had a pretended Right 


— ag Title, for that is the Point of the Action. 


der A A Contract for a Leaſe for Years, unleſs fairly made to try a Title 
Leon. 166. Ejectment, is within the Statute, whether it were made off the 
And. 76. or upon the Land, by a Perſon in or out of Poſſeſſion; and in an Ac 
| on the Statute for making ſuch a Leaſe, there is no Need to ſhew itsCo 
; mencement or End, becauſe the Plaintiff is ſuppoſed to be a Stranger to 
| Plow: 88. No Conveyance by one, who has the unconteſted Poſſeſſion and abſol 
Co, Lit. 369. undiſputed Propriety of Lands, as by a Diſſeiſor having obtained a Rele 
Leon. 166. from the Diſſeiſee who had the true Right not conteſted by any other | 
Savil. 98. ſon whatſover, or by a Mortgagor having redeemed his Lands, is vit 
in the Meaning of the Statute; ans; it no way favours of Maintenan 
and can be prejudicial to no one; neither is a Leaſe for the uſual Re 
by one who recovers Lands by Virtue of an ancient Title, within 
Meaning of the Statute, though he had the abſolute Property and Þ 
ſeſſion of the Land; for the Intent of the Statute was to reſtrain 
Perſons from transferring any diſputed Right to Strangers. 
Co. Lit. 369. Whoever has a Reverſion or Remainder veſted in him, may la 
._  . take any Conveyance which will ſtrengthen his Eſtate; but cannot d 
Covenant from a Stranger for a Conveyance from him, when he 1 
have recovered the Land: ils a | 


MAND 


MM +MANDAMUS.. 2 
a 195 . 
Ot the Nature of the Crit; and herein of the 

uc Suggeſtion and Manner of awarding thereof. 527. 

as (3) Of the Form thereof, and for what Irregulari⸗ 

1 ties it map be quaſhed or ſuperſeded. 528. 


() In what Caſes to be granted. 529. 
And herein, | 


fice, and what ſhall be ſaid ſuch a public Office for 
which a Mandamus will lie. 529. | 


fieient Foundation to deny it; and therein of grant- 
ing Mandamus's to reſtore Members of Colleges, &c. 
N 5833. „ | 

3. What Removal or Turning out of an Officer will in- 
title him to a Mandamus. 534. 


reſs | | h | 
bar (d) AMhere it lies to inferior Courts, and Ma⸗ 
te giſtrates, to oblige them to do that Juſtice which 


fo the Public Good requires, and the Law enjoins. 


534. 1 | | 
(E) Df the Authority by which it iſſues; and 
herein of the diſcretionary Power in the Court of 
granting or refuſing it. 540. 7g 
) To whom to be directed. 540. 1 
cg) By whom to be returned. 541 
a+ (1) Df the Manner of enforcing Obedience to the 
| Writ, and compelling a Keturn. 541. ET 
) What ſhall be ſaid a good Kieturn. 542. 


thereon. 543. 1 ls 
uh Df the Party's Kemedy for a falſe Keturn. 


on ues es 
an ) Df awarding a petemptorp Mandamus. 544 
he C 


1. Where it lies to reſtore or admit a Perſon to an Of. 


2 Where the Party's having another Remedy is a ſub 


"WWF ©) Of traverſing the Ketuzn, and taking Jſſue 
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March 101. | | 
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_ Mayr nd Notice; ſor that otherwiſe the Perſon obtaining the Mandamus migh 
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N AN D A M U s. 


Suggeſtion and Manner of Awarding theregk. 


A Mandamus is a Writ commanding the Execution of an AQ, where 
A otherwiſe Juſtice would be obſtructed, or the King's Charter ne. — 


vernment; and is therefore termed (2) a Prerogative Writ, being grant. 
281. able only where the Public Juſtice of the Nation is concerned 7. 4 


* 
* 


Right is of a private Nature, as to an Office in which the Public is not concerned, ſuch/as a Depry 
Regiſter, Se, it is diſcretionary in the Court to grant or refuſe it · Lau relative to Trials a Nii 
Prius, 195» cites Wheeler and Trotter. E. . T 


7 * 


page 328 And in this (3) Senſe aud Uſe of it, it is ſaid by (e) ſome to be of 1 
(3) There is Modern Date, and to owe its Original to (2) Bagg's Cale; but (e) other 
a Writ call- hold it far more antient, and that there are Inſtances of ſuch a Writ in the 
ed a Manda- Reigns of Ed. 1. and Ed. z. and that it is founded on theſe Words in Mag. 
5 which „ Charta, cap. 29. Wullus Liber Homo Capiatur vel impriſonetur, aut 
lay where of" > ” 3 „ 

the King's lleiſietur de libero tenements uo, vel Libertatibus, vel Liberis conſutu- Timt 
Tenant, who dznibus furs, aut utlagetur, aut exuletur, aut aliguo modo deſtruatur; ne | 

held of him ſuper eum i61mus, nec ſuper eum mittemus, nift per Legale fudicium pariun 
of Raights Jaorum, vel per Legem terre, nulli vendemus, nulli negabimus aut differ- 
ed, his Heir us jajtitiam vel rectum. 10 Mod. 53. | Ofc 


within Age, 

and no Writ of dem elauſit extremum, ©, was ſued out within a Year and a Day after his Death; 
then iſſued a Mandamas to the Eſcheator, commanding him to inquire of what Lands holden by 
Knights Service the Tenant died ſeiſed, Sc. but for this vide F. N. B. 561, Dyer 209. pl. 19. us, 


pl. 18. Lamb. 36. (e) Lev. 23. Show. 263, 274. Ca. Law and Eq. 53, 57. (d 11 C6. rel 
54. Rol. Rep. 173 8. C. 5 (e) Lev. 23. Palm. 51. Dyer 333» Skin. 293. pl. 3, 310. pl. 4 K 
4 Mod. 52. It is now an eſtabliſhed Remedy, and every Day made uſe of, to oblige um 
_ Carth- 217+ inferior Courts and Magiſtrates to do that juſtice, which, without ſuch by 


Writ, they are in Duty, and by Virtve of their Offices, obliged to do; 
and isa Writ of Right, which the ſuperior Court is obliged to iſſue inthe 
ordinary Form, without impoſing any Terms on him who demands it; 
NE Geo, and therefore where a Mandamus was granted, to oblige a Corporation to 


2 in B R. proceed to the Election of a Capital Burgeſs, and being afterwards moved 5 
The Lin v. that a Day ſhould be fixed for the Election, that all Parties might have 5 


Ee ſteal an Election by Surpriſe, the Court refuſed to grant the Motion, an Wi 


2 Barnard. held, that their Power was only to command an Election, but not to pre- 
K. B. 236, ſcribe the Manner of it, which was left to the Law, and which muſt make 


255. it good or bad accordingly; _ 7 vert] 3 Dire 
N But though it be a Writ of Right, yet the Court ſeldom grants it, with 
2 Kel. 243+ . 3 . 2 * 

pl. 195- Out giving the Party, to whom it is prayed, a Day to ſhew Cauſe againf upo1 
Mich.43eo- it; j aſo ſuch Matter muſt be laid before the Court, by which it may tic 


2. 4 B. K. pear, that the Party is intitled to it; and therefore on a Motion for a Mas 
1 i lc | ooh 5 damui [ 
1s ro 10 , 


or, toadmit, 


the Court will, in caſe the Right appear plain, grant the Writ upon the firft Motion: But where 1 

5; to reſtore one who has been removed, they will firſt grant a Rule to ſhew Cauſe why ſuch a Vn 53 
ſhould not iſſue. Law Na, Prius 195-- — Where they grant a Rule to ſhew Cauſe, though Lp br 
ſhewing Cauſe it appear doubtful, whether the Party have a Right or not, yet the Court will " © 
the Myrdau in order that the Right may be tried upon the Return, Ni Prius 196. cit * 


5 MA ND A M U 8. 

Lage © reſtore the Regiſter of the Blackſmiths Company, the Court re* 
ook they did not produce their Charter, or a Copy of it, with 
ay /uvit; for this being a private Corporation, they held they could 
iet take Notice thereof, as they will of a Town, Sc. without ſuch pre- 
cious Information. | N | 


5 2 7 
* - ES: SORES hs 1 2 ; f - $ : 


* 


* 
6 


(8) Of the Form thereof, and kor what Irregu⸗ 
larities it map be guaſhed or kuperkeded. 


1damus is a ſignable Writ, and muſt be figned by the proper Of- 2 ga] 
105 of the Court before it is ſealed; there muſt be fifteen Days be- 8 59 5g 
ren the Teſte and the Return of the farſt Writ of Mauda mus, if the Cor- pl: 3. 
ation, to which it is ſent, be above forty Miles from London; but if! d. Raym. 
# forty Miles, or under, then eight Days only. EE a 12885 8 
| „ For how 
| man; Days between Te/le and Return. See Str. 40%. 


If there be any Irregularity in the Writ, it may be amended at any 6 Mod. 133. 
Tine hefore it is returnable; but it cannot be ſuperſeded after the Return 
cut; neither can the Party move to quaſh it before a Return made and 
filed. - | | TE | 
If a Mandamus be awarded to reftore nine Perſons to the Place and , Saik. 436. 
Office of Common-Council Men, this is ſuch an Irregularity for which pl. 19. - 
t the Writ will be quaſk-d ; for ſeveral Perſons cannot join in ſuch Writ, Page 52 
e Amotion of one not being the Amotion of another; beſides their In- 2 Seſ: Caf. 
tzreſts are ſeveral $, and they inizht have been removed for ſeveral dif- 2 Pl. 154. 
rent Cauſes, one for one Fault, and one for another; which would make 5 2 je 
it impracticable for the Court to grant a joint Reſtitution to them. + S6k: 433. 
Ram. 710. S. P. and that ſeveral Perſons cannot join in an Ac ion on the Caſe for a falſe eee 5 
A Mondamus was granted to a Jury of a Court Baron to do an Ad to perfect the Rights of ſeveral. 
% Nis 196. cites Kex verſus Ld, Mountague, 24 Geo. 2. | 


If the Writ be directed to a Corporation by a wrong Name, this is ſuch 2 Salk. 433- 
a Irregularity for which it may be quaſhed; as if to the Mayor, Alder- = 1 
nen and Commonalty of Nippon, where it ſhould have been, Mayor, Bur- 563. OR 
fles and Commonalty ; but in this Caſe, the Parties having made a you King v. 
tturn, the Court refuſed to grant a new Writ; for by the Return, if falſe, Mayer, &c. 
they ſubjected themſelves to an Action on the Caſe, and therefore a new of Riß en: 
Wir a 5 - Y vice Carth. 
nt would be only Vexatious. _ as 888 

where, in a Mandamus to the Corporation of 7þ/w1ch, the Direction 2 Salk. 434. 
"ns to the Vill Je Gippo, inſtead of de Eiproics; and it was held that the pl. 16. 
Direction was wrong, Grppus and Giprvicus being different Names; but that 2 Ld. Raym. 
et they ſhould have returned the ſpecial Matter accordingly, and relied 05 | 

| : 1eant 
pon it; but that, after the Return, they admitted themſelves the Corpo- Mutaler 
ation to whom the Writ was directed; befides, a Corporation may have ceſ. 
ſveral Names. N 
[fa Writ appears on the Face of it to be Fla de /e” the Court ex officio Hi oed 2. 
day quaſh ĩt ]; as where the Biſhopof Z!y procureda Mandamus to the Vice - in B.R, The 

G | | | King v. Dec- 

* Walter, Andr. 178. Poſt. 536. Motion to ſuperſede Mamdmus granted to Church-Wardenz, to 
Giver up Books and Papers in their Cuſtody, refuſed. Seſ. Caf. 229. pl. 186. 8 Mod. 98. Manda- 
w ſ1perſeded, if ill diredted or fatally miſtaken. 2 Seſ. Caſ. 65. pl. 69- And: ſee vef. Caf. 423. 
4 + 2 Sel. Caſ. 292. pl. 195. Str. 573. 2 Str. 880, 1139. Barnard &. B. 362, 407. 2 Barnard 
15132, 447. 2 Kel. 209. pl. 162——] The Time for taking Exception to the Writ, is after the 
dern made, and before it is moved to be filed. Ny. Frius 201. cites 5 M. 314- | 
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han C. J. as relates to the Adminiſtration of Juſtice ; and as the Court of late has n- 


MANDAMU 8 


maſter for Trinity- College, Cambridge, to compel him to execute 
of e eee ee the Biſhop, 5 50 Doctor Leung Malen Natu1 
the ſaid College, and which Yentencethe Vice-maſter, bythe Statutes of the 00 

College, was obliged to execute; and it appearing on the Face of the Writ, 15 
that the Biſhop himſelf was general Viſitor, and that therefore it belonged hure! 
to him to inforce the Execution of his own e e Court of 3.7 the R 
quaſhed the Writ, being a Matter in which they had no Right to inter. kein 


D 


| meddle, there being a proper Viſitor. | 


1 


7 1 
$ a j — 


(C) In what Caſes to be granted And ' herein, 02 


1. Where it lies to reſtore or admit a Perſon to an Office, and what hai if ſubs 
be ſaid ſuch a public Office for which a Mandamus will lie. 


* 7 
Erein we muſt obſerve, that the Cafes in the Books on this Head are 
H ſo unſettled and contradictory, that it is hardly poſſible to fix on any 
5 Rule, whereby to determine in what Inſtances the Court of K. I. Ie 
having a Superintendency over all Inferior Courts and Magiſtrates, will that 2 
ant a Mandamus or not; for though in general it be laid down as a Rule, mile! 

0 chat where a Man is refuſed to be admitted, or wrongfully turned out 

2 of any Office or Franchiſe that concerns the Public, or the Adminiſtration hat Pa 
CRE: 4 5 of Juſtice, he may be admitted, or reſtored by Mandamus; yet it being 
N fill Matter of Controverſy, what ſhall be ſaid a Public Office, or ſuch 


o 


ther extended than contracted this Remedy, it will be neceſſary, for the 


better apprehending hereof, to inſert the Caſes themſelves, in which the Kha 
Court has granted or denied a Mandamus. . 15 P 
11 Co. 98. It is clearly agreed, That the Court of King's Bench, 5 Superin- 1 0 
4 Inſt. 71. tendency over afl Inferior Courts and Magiſtrates, may by the Plenitudeo ba F. 


its Power correct, not only Errors in Judicial Proceedings, but alſo extra- 
judicial Errors and Miſdemeanours, tending to the Breach of the Peace, Op- n 
| preſſion of the Subject, to the raiſing of Faction, Controverſy, Debate, o 
page 530 * any Manner of ene; ſo that no Tort or Injury, whethe 
Public or Private, can be committed, but what may be reformed and pu- 

niſhed according to the due Courſe of Law. 1 


11 C0. 90. And on this Foundation it has been adjudged, and admitted in Varieh | hat 
Bage's Caſe. of Caſes, that if a Mayor, Alderman, Burgeſs, (5) Common- Council Man, 0 thi 
2 Bulſt-122. Freeman, or other Perſon, Member of a Corporation, having a Franchiſe Puri 


Style 299, and Freehold therein, be refuſed to be admitted, or being admitied be 


Ran, 12, turned out or disfranchiſed without juſt Cauſe, he may have his Remed E 
431, 4359. by Writ of Mandamus | 5 b 
Vent. 302. f | | þ i 
(b) It is ſaid, that a. Cuſtom to ele& one to be of the Common Council, and to remove him ad 


tum, is good; but where a Man is a Freeman, or Alderman, Sc. they cannot remove him from h 
Freedom or Place without Cauſe; and a Cuſtom to the Contrary is void, becauſe the Party hath 4 Miſa; 
Freehold therein; but that to be of Council is a Thing collateral to the Corporation. Ci a0 
Jac. 450 Warren's Caſe. | . 


2 Mod. 316. But it muſt appear what the Office is; and therefore a Mandamn: t0 I? 
. ſwear one, who was elected to be one of the eight Men of Aſiburn- Cui ner 
was denied; becauſe it was not ſpecially inſerted, what the Nature of the 
Office was, ſo as the Court might be able to determine, whether it were 


ſuch a Place for which a Mandamus will he, or not. * 


M AN D A M U s. 

| A Mandamus lies to reſtore a Town-Clerk, being an Office of a Public 
Nature, and ſuch as relates to the Adminiſtration of Juſtice; but (5) if a Xs: 
Corporation have Power by their Charter to havea 'Town-Clerk, who ſhall 923 77. 
-cntinue durante beneplacito of the Mayor and Aldermen ; by this they Sid. 461. 
have an arbitrary Power of turning him out at Pleaſure, and need not, to Lev. 291. 
the Return of a Mandamus, aſſign any reaſonable Cauſe for their Conduct ee 


rein. Stratford 
| | | > upon Avon. 
um 188. 8. C. where it is ſaid, that the Court adviſed to repeal the Patent becauſe of this Incon- 


weine]. 


do a Mandamus lies for a Recorder and (4) Clerk of the Peace; Rs. 


te are Officers of a Public Nature, mt relate to the Adminiſtration of 9228 


ulice, | | | 153. 
| | i Mod. 


1k. 367. pl. 4. } 4 


ſis admired by all (e) the Books which ſpeak of this Matter, that a 
adamus lies to reſtore a Steward of a Court-Leet; but (f) ſome hold, Gaal. FI 
tat a Mandamus does not lie to reſtore a Steward of a Court (g) Baron be- A Pn 
auſe but a private Office, and ſuch as does not concern the Adminiftra- 2 Lev. 18. 
mof Juſtice ; but (5) others hold that it does; becauſe he is Judge of Vent. 153. 
u Part of the Court which concerns Copyholds, and is therefore an Raym. 
ter concerned in the Adminiſtration of Juſtice. . 
| RE Comb. 127. 
(s) Fitzgi. 195. () Vent. 153, 2 Lev. 13. 8. P. exprefily by Hale C. J. 


|t hath been adjudged, that a Mandamus lies to reſtore one to an Attor- Lev. 55. 
i Nace in an Inferior Court; becauſe his is an Office concerning the Sid. 152. 
Fee and is compellable to be an Attorney for any Man; and e 


| | who was re- 
Id to an Attorney's Place of the Court of Canterbury; and in one Collin's Caſe, who was reſtored 
a Atorney's Place of the Liberty of St. Martin's le Grand. | | 


wa Mandamus was ee to the Mayor of Reading, ſor an Attorney Vent. I, 
l. K. who was prohibited to practice in an Inferior Gun in Reading. ou VE 


hath been adjudged, that a Mandamus lies to reftore a Sexton ; tho' Vent. 143; 
this the Court at firſt doubted; becauſe he was rather a Servant to 153. 

Panſh than an Officer, or one that had a Freehold in his Place; but 2 e 
ur Certificate ſhewn from the Miniſter, and divers of the Pariſh, that 18. 2 Keb. 
Cuſtom was to chuſe a Sexton, and that he held it for his Life, and Rep. 802. 
Mt he had 24. a Year of every Houſe within the Pariſh; they granted Page 53 r 
ladanus directed to the Church-Wardens. | 7 
Mſandamus lies to reſtore aChurch-Warden, beinga Temporal Officer, - 

a Office concerning the Public; and therefore (i) where to a Man- 3 5 oy 
n to ſcar a Church-Warden, choſen according to the Cuſtom, the z 3 
meacon returned, that the Perſon preſented was a poor Dairy- Man who 5 Mod. 325. 
v Eſtate, was Perſona minus habilis & idanes for that Office ; the 3 Mod. 325. 
ranted a peremptory Mandamus | 5 


| Comb. 417. 
: el (i) Carth. 
393. Salk. 166-pl. 5. The King v. Rees. 12 Mod. 116. L. Raym. 138+ 
nden hath been granted to reſtore a Pariſh Clerk, choſen ac- . 
zz the Cuſtom, being a Temporal Officer. | 28 et 
Vent. 143. 


3 Mod. 335. Comb. 105. 2 Burn's Eccleſ. Law, Quarto, 136. -6 Mod. 253. Stra. 59, 
So 


5 5 5 ( 
v 5 Mod. 386. Show. 282. Ld. Raym. 158, 166. Carth. 426. 12 Mod, 13. 2 Stra, 997. 


$2 Freehold in his Place. Hure Caſe, 


f.. A MEE | 
. So a Mundamus was latel ted dmi R = | 

Ker 3 Doc WE | Y granted, to admit one Robert Trot 

JO . fice of Pariſh Clerk of Cl:rhenw.ll, being elected by the Pariſh, l 1 


man, Official ſhewn that the Official had uſually admitted to this Office. 


of the Con- . 
ſiſtory Court of the Biſhop of London. 


* 


| So a Mende lies for a School-maſter or the (5) Uſher of a School i 

2 he be elected for Life, although he be not a ſworn Officer; for this b 

75 Barnard Temporal and Public Office, in which the Party hath a Freehold. 
B. 305, | | | 

5-479 by”: eg 287. pl 218. e e e 2 wy 112. Sid. 125 Style oy: 9 5 144. Stra. 5 


» 


2 Rol. Rep, A Mandamus lies to admit, reſtore, or diſcharge a Conflable; for he 


york bop - 120 90 Officer, and one whoſe Office relates to the Adminiſtration e 

| , It hath been adjudged, that no Mandamus lies to reſtore a Proctor 0 
170. Doctors- Commons, admitting that no A peal lay from the Dean of t | 
34 359. Arches to the Archbiſhop, as Viſitor ; 1 this is an Ecclefiaiic 


8 — 0 Office, and a Matter properly and only cognizable in that Court; and th 

pl. 1. Lees the Temporal Courts are not to intermeddle, or inquire intotheir Sentence 
Caſe. or into the Proceedings in any Muters whereof they have a proper Jun 
e ee dict on, but are to give Credit thereunto; although it was urged, that 
$7 &-bo the a Mandamus did not he in this Caſe, the Party would be without Remec 
Name of for that no A ili ſe would lie of this Office; and though an Aon on 
The King v. Cale might lie, yet it may be defective; becauſe a Jury may not well co 
8 pute the Damages in Proportion to the Loſs of a Man's Livelihood: þ 
I Sik Ro fides it was urzed, that a Mandamus ought to lie in this Caſe, as well as 

4. an Attorney of an Inferior Court, becauſe this is an (c) Officer of a 
Holt 435. Public Concern. 5 | 


8 A Proctor is not an Officer, properly ſpeaking, it is only an Employment in that Court, u. 
acts by different Rules from the King's Bench. 3 Mod. 335. Fr Cu. Fr Fa 1 


| But it hath been fince held, that a Mandamus lies for a Regiſter in ele 
1 1 170: Eccleſiaſtical Court, (4) upon an Afidavit that he hath Ecclefaſ 

od. 18. . {d} RAR} 2 ; 
S. P. fe- Juriſdiction. — 


Holt , but ; 5 

ſaid to be againſt bis Confent. See Fitzgib. 123, 194. 8 Mod. 148. 10 Mod. 214. 221. 12 Mad. A 

609, 666. Stra. 159, 557- 2 Ld. Raym. 1004, 1334. Forteſe. 202. Stra. 608, 696. 2 Stra to tl 
' Barnard. K. B. 52. See Andr. 101. 2 Stra. 1083. Skin. 45. pl. 17. Lev. 108. Vent. 188. 

Nn. Jones 199. (4) Comb. 133+ 3 Salk. 232. pl. 9. Ld. Raym. 337. And. 177. Maj 


Mich. 4Geo. So upon a Man damus to the Commiſſary of 77x4, to admit Mr. Dr 2 
2 an a Deputy Regiſter under Doctor Sharp: it was objected that the Wri Dp 
ud. not lie for an Eccleſiaſtical Officer, becauſe he is under the Enquir ſnith, 
2 Stra. 893. Cenſure of his proper Judge; nor for a private Officer, becauſe he 
Fitzgib.123- have his Action on the Caſe for a Diſturbance, or an Aﬀiſe, in Cal 
pl. 8. 194 Place be a Freehold; and herein was cited the above Caſe of Lee, : 
3 x expreſs Opinion of my Lord Holt therein that a Mandamus did not | 
B.254, 294, à Deputy-Regiſter. In Anſwer to. which were cited the Diſes of B 
380, 411. King ver. Doctor Betteſrvarth, to admit Mr. Fautkes Appariiol Ut ces ( 
*Page532 tothe Archbiſhop of Canterbury; Hil. 4 Geo. 1. The King ver. The © fiox 
| ter off Norwich, to admit Doctor Sherlock to a (e) Prebendary; Hil 
1. to the Univerſity of Cambridee, to reſtore Doctor (J) Tenti to N 


* 


ar © hf grees of Maſter of Arts and Doctor of Divinity; from the Reaſon of 


Barnard. | . 
X. B. 40. See 2 Str. 1082. Andr. 20, 185 S. P. (f) Forteſe. Rep- 20% 2 Ld 
Andr. 177. Stra. 557. : 5 EE: 


AN N A „ 


Caſes the Court held, that this Writ lay for a Regiſter, an Officer much 
leſs Spiritual than a Prebendary, or the Degrce of Doctor in Divinity ; -. 
alfo this Mandamus is at the Suit of Doctor Sharp, and ſets forth his Title N 
io the Office of Regiſter, cxercendum per ſe vel ſufficient” deputatum fuum ; 
ind that the Commiſſary had refuſed Mr. Dryden, whom he appointed 
his Deputy; and that therefore the Mandamus was well awarded, becauſe 
he had no other Way to get his Deputy admitted. | | | 

% where a Mandamus was prayed to the Lord Prefident and Council of vent. 116. 
the Marches, to admit A. to the Exerciſe of the Office of Deputy-Secre- Ley. 306. 
becauſe his Authority was revocable. 20%, That he being an Officer be- Fas, 2 
longing to the Court, they are to judge of his Sufficiency, and ſo have | 
power to refuſe. As to the firſt Objection, it was adjudged, that the 
Mindamus being at the Suit of the Principal, and ſetting forth that he had 
the Office of Secretary exercendum per ſe vel ſufficientem deput' ſuum, the 
Mandamus was well awarded, becauſe he had no other Remedy to have 
this Deputy admitted; and as to the ſecond Objection, it was adjudged, 
that if they Tefuſed to admit him for Inſufficiency, they ought to have 
returned that he was inſufficient. | | | ; 8 
A Mandamus is ſaid to have been denied to reſtore a Clerk of a Dean Comb. 133. 
and Chapter ; becauſe that he hath nothing to do with the Public, his 
Office being only to enter Leaſes granted, Sc. and that therefore he hath 
ao more to do with the Publick than a Bailiff of a Manor. | | 
It is ſaid, that the Court refuſed to grant a Mandamus to reſtore a Sur- ny 1 
eon to an Hoſpital, becauſe it was not a Public Office. | 5 white, 


| in ſuch a 
Caſe, the Court made a Rule, to ſhew Cauſe why the Mandamus ſhould not be granted, 


It hath been adjudged, that a Mandamus lies to reſtore the Treaſurer of 3 
the New River Company; for though it be a private Corporation, yet it Sid. 1 - 
nas created by the King's Letters Patent, which being on Record the Keb. 625. 
Judges are obliged to take Notice of them, and fee that they are duly INE 


executed, nf 2s 3 Mod. 334. 
N 8. C. cited; 
and ſaid to have 5 granted de bene e//e, to bring the Matter before the Court. 


A Mandamus was granted to the Mayor of Briſtol, to reſtore Mr. Roe C | 
the Office of Sword-Bearer. 4 / e 
lt is ſaid, that a Mandamus was denied to one, who pretended to be (a) vent. 143. 


Mater of the Lord Mayor's Water-houſe, becauſe not an Office, but a ( Refuied 
&rvice, „„ | | | to reſtore 


Om 5 35 | | theButchers 
N pany. 6 Mod. 18. 2 Ld. Raym. 959, 1004. So to reſtore the Approyer of Guns to the Gun- 

ith; Company. 6 Mod. 82. 2 Ld. Raym. 989. Comh. 347,—But gu. of theſe Caſes; for they 
em not to be Law, For more Caſes of Refuſal, ſee ſol. 540. Poſt. , g 


A Mandamus was granted, to reſtore one Smith to the Office of Clerk of Hil. Cee. 
the City- Works; it appearing by his AFdavit, that the Office was an an- in B. R. T'e 
dem Office, eſtabliſhed Time out of Mind, to ſurvey the Works and Edi- rs Fearing 
on the Workmens Bills; and that he was admitted into this Office, with X. B. 308. 

e Fees belonging to it, quamaiu ſe bene geſſerit; and that there was an 8. P. © C. 
Ouh of Office taken by him, and the Oaths to the Government; for the 

it held, that tho' there was ſomething here that looked like Service, 
ue Nature of the Employment, yet there being an Oath of Office, 

Oaths to the Government to be taken, theſe import a public Office, 
which a Mandamus is proper. 


and Chapter, about appointinga Bailiff, and the Steward names one, 
ang 


tary; and it was objected, 1, That a Deputy could not pray a Mandamus, 4 Keb. 738. | | 


the Clerk of 
kces of the City, and to ſee that all the City-Buildings were well done; and 3 Barnard. 


If there he a Diſpute between the High- Steward of Weftminfler and the Page 533 
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5 and the Dean and Chapter appoint and ſwear in another the Af 
| 2 :ohy | | the A | 
4Mod.abr. the Steward may have a Mandumus, but without Prejudice: for ee 
Comb. 244. 8 4p; | J „Tor though the 
Zupe and Court will not regularly grant a Mandamus to try private Titles yet here 
Edwin. Ld. the Appointee of the Steward having no Seiſin, ſo as to enable him 
12 $2596 maintain an Aſſiſe, and an Action on the Caſe only repairing him Th 
158, 335% mages, without 3 him in Poſſeſſion of the Office, a Mandams; is 2 
989, 1004 Proper Remedy 7. 33 
ee 665/646 1 | 2 
146. 12 Mod. 60g, 666, Fitzgib. 123, 194 ——+ Mandamus grantable to a College of ©: | 
peril for e Admiſſion a the King's Non ew to ke warns haniorgy by ae RS 
eo. 11. ſtat. 2. c. 13. ſ. 12, 13.— Where Maus may be granted iri 
5 Court Leet, vide 11 Geo. 1. = ſ. 3. ; oh 1 „ e TO 


2. Where the Party's having another Remedy is 2 ſufficient Foundation 
to deny it; and therein of granting Mandamus's to reſtore Members 
of Colleges, Sc. | „„ 


(a) Andr. It ſeems to be now agreed, that no Mandamus lies to reſtore or admit a 
98 (a) Fellow or Member of any (%) College, becauſe that theſe being pr 
Skin. 454 nber „ College, becauſe that theſe being private 
4 Mod. 112, Eleemoſynary Societies, and governed by particular Laws of the Founders 
124. in the they who would take the Benefit of them, muk take it on ſuch Terms as 
e 4 as the Founder has thought proper to impoſe; and muſt therefore, in Caſeof 
fa de- an! Grievance, apply themſelves by way of Appeal to their (e) proper 
dated and Vifitors. | 5 
ſettled. 1 LY | 

) That the Law is the ſame in the Caſe of an Hoſpital or College of Phyſick, faid to have been ad- 
judged in Merrict's Caſe, who was one of the College of Phyſicians; and in 4y/effe's Caſe. Carth. 92 
3 Mod. 265. Andr. 184. (e) That in Lay-Foundations, whether of Hoſpitals or Colleges ths 
Viſitatorial Power is either in the Founder or his Heirs, or the Viſitors appointed by the Founder, 
and they have the ſole Power to exgente juſtice within that Foundation: but where the Corporation 
is Spiritual, there the Biſhop of thi Dioceſe is Viſitor. Carth. 93, 10 Co. 31. Show. 74 


| —— I -- I 


* 
* 


; 4 


92 As Dr. And this ſeems to have been the better Opinion of the Judges, not only 5 
ithering. in thoſe (4) Caſes where Application was made for a Mandamus be fore the 

n Caſe. Party had appealed to the Viſitor, but alſo where after ſuch Application 
_ 71- the Sentence had been confirmed by the Viſitor; as in () Applefirs's 
ay ping Caſe, where, to a Mandamus to reſtore him to a Fellowſhip of New C 
Keb. 2, 50. lege, the Return was, that by the Founder's Laws they might expel any 
Dr. Robert's one who had committed an enormous Crime; and that Appleford ha 
Caſe. committed an enormous Cfime, and therefore they expelled him; that 55 
ee Beer he appealed to the Viſitor, who was the Biſhop of Mincheſter, who con ( 
Caſe. firmed the Expulſion, and concluded to the Juriſdiction of the Court 
Raym. 101. And this was held a good Return, though it did not mention what Manne 
Lev. 65. of Crime Appl:f9rd had committed, ſo that it might appear whether he 
—_—_— was lawfully expelled or not; for it was not neceffary to mention th 
ke 104, Crime, becauſe the Court had no Authority to intermeddle with it. 

e) Mod. 82. „ „ 

: 2 Lev. 23, 66. Raym. 56, 94, 101. Sid, 94, 152, 346. 8 Mod. 27, 148, 380. 10 Mod. 5. 1 
Mod. 2, 113, 190, 600, 666. Fit:gib. 123, 194. 2 Ld. Raym. 1334. Stra. 557. Fofteſe, 20% 
Ld. Reyes. 1348, 1379, 1405- Will. Rep. 47, 93, 348, 351- 2 Lev. 14. 11 Mod. 174 fl. 16 
Stra. 895. 55 1 8 | 


Carth. 168. A Mandamus to reſtore one Prohuſ to the Place of Chaplain of All Sul 
Prohuft's College in On, being turned out by the Warden of that College, *. 
8 Bur granted upon Suggeſtion, that the Archbiſhop of Canterbury ee 
Rep. 1044. the College, and the See being now vacant by the Deprivation o th 
Biſhop, by virtue of the Act of Parliament which enjoins the 0 
Allegiance; and for that Prahuſt had no other Remedy, becauſe the De 


and Chapter of Canterbury, who are Guardians of the Spiritualey ſear 


MAN DAM Us. 5 
ente, have (F refuſed to meddle with this Viſitatorial Power by way of Page 534 
that the Dean and Chapter of Canterbury, and not the Archbiſhop, are Vi- \ 1 
tors of this Colledge, becauſe they were created, and ſtand inſtead of the vill lie : 8 
Prior and Convent of Canterbury, who were Viſitors heretofore ; and far- Viſitor to 

ther, that they were ready to hear the Appeal; the Court diſcharged the cp} 


art Rule, and ordered Pro/.uft to apply himſelf by way of Appeal. bie N 


| : : : | diction, was 
nid by my Lord Hardzwicke in Dr. Bentley s Caſe, Hil. 9 Geo. 2. not to have been determined, though 
| Rule for that Purpoſe, to ſhew Cauſe, was made, 12 Ann. and he ſeemed to think, that if this 


nther a Dec iſion of the Founder, upon his own private Charity, than any Juriſdiction at all. 15 
Vin. Abr. 203+ pl. 4+ See And. 185, 187. ES: \ | 
A Mandamus was prayed to the Mayor and Jurats of Sandwich, Gover- 3 Kab. 360. 
zors of the Hoſpital of the Brothers and Siſters of St. Kartholomew, to re- 0 * 8 
fore one who was a Siſter of the ſaid Hoſpital; and it was urged, that a To 3 
bold in the Hoſpital. But per Cur, the King is the Founder, and ſo hath an Hoſpital. 


the Viſitation, and therefore Application muſt be made to him. Andr. 184. 
| | 5 | To reftore 

| to a Scho- 

| larſhip. id. ib. 


; What Removal or Turning out an Officer will intitle him to a 


| | Mandamus. 
r It ſeems by the better Opinion, that a Member of a Corporation, being Lev. 162. 
rth. 9% D 
gei, the ly ſuſpended, and not (a) totally removed, may have a Mandamus; be- Keb. 868. 
ounder, auſe, were it otherwiſe, they might always ſuſpend, and thereby not only 7 Ce, 52 
ths eftually keep him out, but alſo deprive him of all Remedy of Redreſs. er. 4470. 
N ; Hs : ved Men of 


Card. (Z) A Mundamus to reſtore an Alderman expelled from his Priority and Precedency 
ny tb Place of Alderman, 1 Lev. 119. To ; 
Tre tlie | 


. A Manda mus was granted to the College of Phyſicians in London, to Sid. 29. 
th CY kivre Dr. Goddard to all the Privileges and Pre-eminences that belonged __ _ 
1 1 v him. The Prefident of the College returns, that they were incorporate, Br. Gale 


4 had baby virtue of the Statute H. 8. and that they made a Bye- Law, that there yer. Coliege 
1 ad kould be a ſelect Number of twelve to attend in Committees, and that 7 Pie. 
Þ con Ir. G:4dard was one of the thirty, and that they put him out for certain x 
Curt Reaſons, but that he remains Fellow ſtill. And all the Couit, except 
Manne Mallet, held that this was a good Return, for it was in the Fellowſhip he 

a Franchiſe ; but to be one of the Thirty is no ſuch Thing as a Man 
W7 ſue to be reftored to, for it is only a ſelect Number tor the Conve- 
tene of ordering their Affairs. | | | | 


% 


LIT 


0) Wheze it lies to inferior Couzts, and Magil⸗ 
ates, to oblige them to do that Juſtice which the 
Public Good zequites, and the Laws enjoin. 
T HE Court of King's Bench having aSuperintendancy over all inferior Styl. 7, 8. 
Courts and Magiſtrates, will oblige them to execute that Juſtice Lev, 186. 


Nick the Party is intitled to, and which they are enjoined by Law to do; Sid. 293- 
ul... Do! <>... and 


Appeal. But at another Day, it being ſhewn in Behalf of the College, Andr. 177. 


Poxer of a Viſitor be a Juriſdiction, yet it is Forum Domeſticum, and not any public Juriſdition; or 


M:rdamus ought to be granted, becauſe the Party had a Corody and Free- Naſter f 


Ar e er N — - 
res „ 
» TT 


1 r 


" * 
1 <irithe: 


+ <0 
1 
23 
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Comb. x58, And of this there are Multitudes of Inſtances; (+) as where tlie Ord a. 
omg 153, refuſes to grant the Probate of a Will to an e or to ee 
Gad niſtration to the next of Kin, he may be compelled thereto by Mandanu: 
_ therefore, for theſe being Things enjoined by Statute, the Temporal C 1 
where. to a 8 flog 74 15. ourts vil 
Adandanas take Care that due Obedience is paid to them. 1 


to the Judge | fo „ | 

of the e Court to grant the Probate of a Will to a Perſon named Executor therein, the 072 
dinary returned, that he was an abſconding Perſon, and inſolvent; and that he had refuſed to give 
Caution to pay Legacies bequeathed to ſome of the Tettator's Infant Relations; and a peremptory 
Mandamus was granted; for the Ordinary has no Authority to interpoſe and demand Caution df the 
Executor, when the Teſtator himſelf required none. Carth. 457. Salk. 299. pl. 11. The King ver. 
Sir Richard Raines, But where Executors may be compelled to give Security in Equity, vid: Title 


— 


Executors and Adminiſtrators, Letter (A). 


*Page535 But a Mandamus will not lie to oblige the Ordinary to grant Admin. 
Hil.4 Geo.z- tration durante minori Alate of an Infant to the next of Kin, this beinga 
5 Pong Matter out of the Statutes, and therefore diſcretionary in the Ordinary t 
> Be 892. whom to grant it; and if in ſuch Caſe he grants it to an 12 20 5 Perſon 
Andr, 24, or infifts upon unreaſonable Security, the Redreſs muſt be by Appeal; o 
366. i in the Jaſt Inſtance there be any Remedy at Common Law, it mutt by 
Barnard, X. by Prohibition. 5 „„ 


B. 370, 425. | ; - 

| So if the Teſtator make J. S. his Reſiduary Legatee, who by the Eccle 
Mich. Geo. ſiaſtical Law is intitled to Adminiſtration upon the Executor's Renuncia 
2. in B. R. tion; yet if the Spiritual Court,retuſe to admit him thereto, they cannc 
The Ring be compelled by Mandamus; for this is a Matter purely of Ecclefialii 
My Fatih Cognizance, and out of the Statutes; and therefore the Party's Redrel 
2 Stra. 956. muſt be by Appeal. tha 
2 Barnard. | | : 
K B. 334. 2 Kel. 159. pl. 118. 


* 


# 


If by the Cuſtom of a Corporation, &c. a Perſon ſerving an Appre 
Lev. 91. ficeſhip there, is at the End of his Term intitled to his Freedom, and tl 
Sid. 107. pl, Mayor, &c. refuſe to admit him thereto, they may be compelled by (4 
2G. Mandamus ; for this is an Act of Public Juſtice, which the ſupeniorCou 


5 Mod. 402. 2 ; 
6-Mod: 22), will fee executed. | Dent 
260. | 154 


12 Mod. 490. Ld. Raym. 337. 2 Ld. Raym. 1238. 2 Show; Rep. 154. pl. 138. See 6 7 N. 
c. 17. ſ. 12. 8 Ann. c. 9. 1. 39. Andr. 1. Com. Rep. 240. pl. 134 id. my 136. 2 ae : 
Pi. 213. Carth. 448. (e) Mandamus to admit a Quaker, having taken his Affirmation, but retul 
to take the Oath, into the Freedom of the Turkey Company, granted peremptorily. 2 Bur. Rep. 10 
1005» 1 : ; f ; 1 


Nod. 319. So it hath been held, that a Mandamus lies to the Juſtices of the Pead 
Zeat's Caſe, to oblige them to admit a Perſon to take the Oath of Allegiance, ant 


vide. 


2 Salk. 572. ſubſcribe according to the Act of Toleration, in order to yl him 


2 Ld.Raym, teach a Difſenting Congregation : And herein it is ſaid, that the F 
1206. : ought to ſuggeſt eee De to intitle him to be e ma 
Stra. 58- if that be not done, or if it be done, and the Fact be falſe, that wil" kf. 
Mon 2294 goud Matter-to return. | „ ; of h ; 
So a Mandamus lies to the (e) Juſtices of the Peace, Caren d 

e. 422-and Overſeers of the Poor, to oblige them to make Rates for the e Jail 
(iro, of the Poor, ol 0 Cat ents; hee 
uſtice of | a 7 1 37. 1 4 
the Peace to Ggn a Poor-rate. 5 Mod. 275. 6 Mod. 229. Comb. 422, 478. Fol. 36, 37 Je _ 


Sef. Cai. 65. pl. 68. 


80 Mon damns's have been granted to oblige Juſtices of the Peace to 


e | g ;ef 
e 74 charge Priſoners, purſuant to Acts of Parliament made for the Relic 105 
„ b. 202, Inſolvent Debtors. | | "py 
a . 4 Nt fy 
vie 6 M. q 5 . 


97•8. See Sel. Caf, 247. pl. 138. 2 Barnard. K. 5 410. 


MAN DAM us. 


do where by the Statutes 19 Car. 2. cap. 3. A as Bil e Gans; Ds 1 
1. 4. 61. for erecting Newgate Market, Power is pen to the Mayor Raym. 214. 


. 


man of Loudon to impanel a Jury, who ſhall aſſeſs and adjudge Am 

en and Recompence ſhall be given to the Owners of the Caſe. 
Crounds ; and that the Verdict of ſuch Jury, on that Behalf to be taken, 

ud the Judgment of the ſaid Mayor and Court of Aldermen 3 

ind the Payment of the Money ſo awarded or adjudged, Sc. ſhall be 

dinding and conclufve to and againſt the Owners, Ac. and there being 

15000 Foot of the Grounds of J. S. taken away for this Purpoſe, for which 

z Jury being impanelled aſſeſſed and awarded two Shillings a Foot; but 


thereupon, a Mandamus was awarded to compel them to it. CY 
And this general Juriſdiction and Superindency of the King's Bench 

wer all inferior Courts to reſtrain them within their Bounds, and to com- | 

| them to execute their Juriſdiction, v. hether ſuch Joriſdiction ariſes Andr. 183. 
om 2 modern Charter, ſubfiſts by Cuſtom, or is created by (e) Act of (e) A Mane 
paliament, yet being in Sulſidium Fulitiz, has of late been exerciſeq in damur to 
Vzriety of Inſtances; as (4) a Mandamuns granted to the Quarter-Seflions the Preti- 


1 d d 
vgive Judgment for abating a Nuiſance. 3 


h | 3 | x St. Jon's 
(allege Cambridge, to oblige them to turn out certain Fellows of the College, whoſe Places became 


wid for not taking the Oaths of Supre nacy and Allegiance, purſuant to the Statute 1 . CM e. 8. 
g. B. Sein. 359. pl. 1, 368. pl. 15, 393- pl. 30, 540. pl. 9. 4 Mod. 233. S. C. (d) Hil. 3 Geo. 1. 
hadr. 183. 2 Ld. Raym. 1334 Seſ. Caf. 248. ſo to receive an Appeal. Sef. Caf. 248. | © 
*$ a Mandamus was granted to the Court of Sandwich, to give Page 536 
Jutzment in an Action of Aſſault and Battery. Mich. Geo. 


S a Mandamus was granted to the Sheriffs Court in London, tg give Mich. 70 1. 
ftal Judgment upon a Writ of Inquiry. x Bai vers 
: TM Stra. 


80 a e was oranted to the Bailiff of 4 ndover, to give Judg- Trin. 2Geo. 
dent in a Cauſe there depending; but the Court in this Caſe required an 2: Barnard. 


* 


Adavit of their Refuſal, or elſe it ſhould be preſumed that the Court pe: - wh; 
wald do right. | : 


| ' Seſ. Cai. 248. 

V MonJamus was granted to the Corporation of Liverpool, to hold an Mich. SC co. 

Aſembly for doing the public Buſineſs, which was making Leaſes. 5 Fd a 
; Ie | arnald. 

X. B. 82. 


Butthough theſe Kind of Writs are daily awarded to Judges of Courts to 
Pe Judgment, or to proceed in the Execution of their Authority, yet are 
J never granted to aid a Juriſdiction, but only to enforce the Execution 
4 nor are they ever granted where there is another proper Remedy 
ud therefore will not lie to an Officer of an inferior Court; as toa Serjeant 
* an Apparitor, Sc. to compel them to execute their Duty; for 
e are Servants to their reſpective Courts, and puniſhable by the Judges 
eu; and for the ſuperior Court to interpoſe in obliging ſuch infer:or 
105 8 be to uſurp the Authority of the Court, which has a proper 
len, e ober its own Officers, and which alone is anſwerable to the 
ent for the Execution of ſuch Authority; and therefore where a Hil. ꝙ Geo. 
er iſſued to the Vice-Maſter of Trinity College Cambridge, com- 1. B. R. The 
ding him to execute a Sentence of Deprivation, pronounced by the King Phy 5 
ba of Ely, as Viſitor of the College, againſt Dr. Bently, the Maſter of aggro” 
eve; and it a earing on the Faceof the Writ, and by the Return, 
"Ut Biſhop himſelf or the King were Viſitors, the Court held, that no 
Vii dae would lie; for taking the Biſhop to be general Viſitor, as the 
ſes, he is the proper Perſon to carry his owu Sentence into 
. 2 Execution, 


the Mayor and Court of Aldermen refuſing to give Sentence or Judgment =; 


Str. 113. Sel. Cal. 248. Andr. 183. 


392. Forteſe. Re p. 198. Seſ. Cal. 249. Andr. 183, 184. 
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Sid. 31. 


tore a Cor- « whatſoever; the Corporation ſhall not thereby be deemed or _ to 
i 3 2 © di ſſolved or diſabled from electing ſuch Officer or Officers for the 


> El 
MANDAMUS. 


Execution, having Power tam in Capite quam in membris ; and if the Vic 

Maſter refuſes Obedience to his Mandate, he may pronounce Sentence q 
Deprivation againft him, and he will be immediately ouſted by the Jude. 
ment; or taking the Crown to be Viſitor, the Vice-Maſter may be puniſe 
by Commiſſioners appointed by the Crown; one of which Ways the Coun 
held to be the proper one to compel the Vice-Maſter to do his Duty | 4 

A Maudamus lies to deliver up the Enſigns of an Office, or the Papers of k 
314: Records of a public Nature to a Succeſſor; as (a) Mandamus to deliver Fi 
66 Comb. the Mace, and other Enfigns of Mayoralty, to the ſucceeding Mayor; f 
102-2 Stra. () a Mandamus to a Town-Clerk, to deliver ſeveral Books which belono © 
948. 2 Bar- ed to the Corporation. | + bh 


— 


(a) 5 Mod. 


nard. K. B. N | 
+ 4 7; N | 0 
Vide Tit A Mandamus lies to oblige Corporations to chuſe proper Officers uhicl «( 
Corporations. if they neglected to do, this by the Common Law was a Forfeiture "D 


their Charter; and though by the Common Law, upon the Death of . 
Mayor within his Year, which was the Act of God, and an ordinary Coy tl 


tingency, the Court of King's Bench was authorized to grant a Marg 0 
mus immediately to fill up the Vacancy; yet upon an Omiſſion to eled * ht 
the Charter-Day, or upon the Removal of an Officer unduly choſer Wy 
there was no Power to compel an Election before the Day came rou "Pt 


again to ſupply thoſe Detects. 


bl Pie By the 11 Geo. 1. cap. 4. it is enacted in the following Wondg % ſh; 
granted on © Whereas in many Cities, Boroughs and Towns Corporate, within t * ap 
this Statute © Part of Great hritain called England, Wales, and Berwick upon Tus * thi 
to go to an « the Election of the Mayor, Bailiff or Bailiffs, or other chief Officer WM © 0! 
e Officers, is by Charter, or ancient Uſage, confined to a particular D * Co 
v5 aller or Time, without any Provifion how to act or proceed in caſe no Ele 

Mayor ds tion be then made; and it frequently happens that by ſuch Chan i 
fa#e. 2 8tr. * or Uſage, particular Acts are required to be done at certain Times, i ' Wn) 
Te 7 99 « order to and for the compleating of ſuch Elections; and by the Co l 
To go to E- trivance or Default of the Perſon or Perſons, who ought to hold i wh 
lection of © Court, or prefide in the Aſſembly where ſuch Elections are to 
ſeveral an- © * made, or ſuch Acts to be done, or by Accident, it hath ſometimes ha Tin 


2221 Of- „ pened, and may frequently do ſo, iſ not timely prevented, that no Cout 
2 1 © OT Aſſemblies have been held, or Elections made, or ſuch Adds c 
aca» within the Time fixed for that Purpoſe; in which Caſes, if Elections 


9 — « ſuch Officers could not afterwards be made, the Corporation ſhould 
ard to hold © diſſolved, great Miſchiefs might enſue ; for Remedy and Preren' in tl 


2 Court  « whereof be it enacted, That in any City, Borough or Town Corpom * Mer 
3 and W * within that Partof Great Britain called England, Wales, and Berwick s 
e e « 7: 1585 no Election ſhall be made of the Mayor, Bailiff or Bailiſt, 
to preſent J. other chief Officer orOfficers of ſuch City, Borough or TownCorpo! 
D. elected © upon the Day, or within the Time appointed by Charter or Uſage 15 
eee ſuch Election; or ſuch Election being made, ſhall afterward bee Elec 
= Fh 3 de“ void, whether ſuch Omiſſion or Avoidance ſhall happen through they s * 
tion. Andr. ' fault of the Officer or Officers, who ought to hold the Court, or pn em 
259. To re. where ſuch Election is to be made, or by any Accident, or other Mc 


e 5 ſoreſait pe 
31. Sec 4, ture; but in any Caſe, where no Election ſhall be made as are 4 
25 3 ſhall and may be law ful for the Members or Perſons of ſuch City, U the 


2 3 4 25 © { 0 
Modan „ rough or Corporation, who have Right to vote, or be 3 a 25 


Franted to d any other Act neceſſary to be done, in order to or for the up 


put in Exe- 4 f 1 ab ſhall be hin red a 1 herein 
ee e uch Election; and they, and ſuch of them, as a 2 n 
He 6. 5 « reaſonable Impediment or Excuſe, are hereby required 17 85 . har 

ren f.367. * meet or aſſemble together in the e 2 . — ar Td the M 

» Is « | : . . . 2 . : Bo 

* Meeting, for making ſuch Election within ſuch City «Corpo 

B. 52.' To ; . 

paſs Over- 


{cer's Account. Seſ. Caſ. 368, 


— 7 


« Corporate, upon the Day next aſter the Expiration of the Time within T6 appolgt 
. 0925 fue Election ought to have been made, unleſs ſuch Day ſhall hap- Over 5% in 
« Hours of ten in the Morning and two of the Afternoon of the ſame 9 * rh 


« Day; and that the Members, or Perſons, having Right to vote, or to Comb. 
1 do bay other Act neceſſary to be done in order to fuch Election, or ſuch 483. N 


« ceed to the Election of a Mayor or Bailiffs, or other chief Officer or . oo el 
« Officers for ſuch City, Borough or ag toy wk and to do every AR a 1 3 
« neceffary to be done, in order to or for the compleating ſuch Election, County to 
« in ſuch Manner as was uſual in, or in order to the Election of ſuch allow Con- 
« Officer or Officers, upon the Day, or within the Time appointed by fiable 
„meeting hereby appointed for ſuch Election, the Mayor, Bailiff or ” W 
* Bailiffs, or other rhe U Officer or Officers, who ought to have held Str. 4%, 93, 
the Court, or prefided at the Aſſembly for ſuch Election, or doing any Seſ. Caſ. . 
0 


pl. 291. 


* other Act neceſſary to be done in order to ſuch Election, if the ſame Pu 


* by Charter or wings for that Purpoſe, ſhall be abſent ; then ſuch other grant Act of 
Perſon, having a Right to vote, being the neareſt then preſent in Place 17 Geo. 2.c. 
* or Office to the Perſon or Perſons ſo abſenting himſelf, or themſelves, 5: ſ. 16, 17. 
„ ſhall hold the Court, or e in the Meeting or Aſſembly hereby N 
« appointed, and ſhall have the ſame Power and Authority in all Reſpects reimburſe 
* therein, as belongs to the Mayor, Bailiff or Bailiffs, or other chief Surveyor of 
* Officer or Officers of the ſame City, Borough or Town Corporate, at any Highways 
Court or Aſſembly, for the Election of Officers for ſuch Place, or for 99 
doing any other Act neceſſary to be done in order to ſuch Election. Geb. C. 21, 
* And by Sect. 2. it is further enacted, © That if it ſhall happen that in Str. 539. 
* any City, Borough or Town Corporate, within that Part of Great Britain Seſ. Caſ. 248. 
called England, Wales, and Berwick upon Tweed, no Election ſhall be FRAN Se- 
* made of 4 Mayor, Bailiff or Bailiffs, or other chief Officer or Officers 11 9 
* of luch City, Borough or Town Corporate, upon the Day, or within the the Peace. 
Lime appointed by Charter or Uſage for that Purpoſe ; and that no 2, Sef. Caf. 
* Veftion of ſuch Officer or Officers ſhall be made purſuant to the Direc- 68. pl, * 
ons herein before preſcribed; or ſuch Election being made, ſhall after- rg * 
ag : Rs ooh d, By 
wards become void as aforeſaid; in every ſuch Caſe it ſhall and may be B. 166. 
g lawful for his Majeſty's Court of King's Bench, upon Motion to be made Page 538 
in the ſaid Court, to award a Writ or Writs of Mandamus, requiring the Fitzgib. 85. 
* Members or Perſons of ſuch City, Borough or Town Corporate, having pl. 33 
Right to vote at, or to do any other Act neceſſary to be * in order ran : 
*toſuch Election, or to ſignify to the ſaid Court good Cauſe to the con- pl. 71. 


pol "tary; and thereupon to cauſe ſuch Proceedings to be had and made, as 3ardanw 

A * in other Caſes of Writs of Mandemus's granted by the ſaid Court for to pit in 
Yee * Eleftion of Officers of Corporations, and of the Dayand Time appointed, port 4 
thel in and by any ſuch Writ or Writs of Mandamus, for holding ſuch Aſ. Sef Caf 387. 
pretl * ſembly, public Notice in Writing ſhall, by ſuch Perſon as the Court pl. 314 To 
Mc ball appoint, be affixed in the Market Place, or ſome other public Place allo - 


* vithin ſuch City, Borough or Town Corporate, by the Space of fix porn 


* Days before the Day ſo appointed; and ſuch Officer and other Perſon poor Perſon 
' elpeRtively, ſhall prefide in ſuch Aſſembly, as ought to have preſided 2 Sef. Caf, 

| Uthe Election of ſuch Mayor, Bailiff or Bailiffs, or other chief Officer 64 pl- 67. 
„ Officers, or at the doing any other Act neceſſary to be done in order TIE 83 
a b uchEleAtion, in caſe the ſame had been made or done upon the Day g,ryeyor, of 
terein before preſcribed for that Purpoſe, is the High- 
| 3:8. z. And whereas in certain Boroughs and Towns Corporate within ways, and to 

N Great Britain called England, Wales, and Berwick upon Tweed, pap: 
Mayor, Bailiff or Bailiffs, or other chief Officer or Officers, is or are 8 f Ci 43 


| . « to pl. 140. 


« op to be Sunday, and then upon the Monday following, between the tra parc». 


« of them as ſhall be ſo afſembled or met together, ſhall forthwith pro- Seſ. Caſ 363. | 


charter or Uſage for ſuch Election; and in caſe upon ſuch Day of Charges on 


* had been made or done on the Day fixed, or within the Time limited 1 | 


: | MAN DAM US. N 
To ſuear in 4 to be nominated, elected or ſworn at a Court- Leet, or View of Pran 
an Ale-  « pledge, or ſome other Court; and by Reaſon of the Contrivance or De *th 
55th 20 « fault of the Lord, or his Steward, or ſuch other Officer, by or before « tic 
Diieator of © whom ſuch Court ought to be held, in not holding the ſame, or by ſore B 
the ami ca- Accident it hath happened, and may her eafter happen, that no due pc 
ble Aſ- 4 Nomination, Election or 'Swearing,) of ſuch Mayor 7, Bailiff or Balli Fae 


pk pro or other chief Officer or Officers, hath been, or ſhall be had or made: TH 
(+, Note « he it further enacted by the Authority aforeſaid, That in every ſuch 0 
at the End. Caſe it ſhall and may be lawful to and for his Majeſty's Court of King's er 
of this Act, „Bench, upon Motion to be made in the ſaid Court, to award a Writ o 
7 539] Man lamus, requiring the Lord, or his Steward, or other Officer, by # det 


Recciver of © Or before whom ſuch Court ought to be held, to hold, or cauſe th 
Beaferd Les * holden, ſuch Court Leet, or other Court, and to do every other Ad Ou 
vel. Bar- „ neceſſary to be done by him, in order to ſuch Nomination, Election or ele 
nard. & B. « Swearing, at ſuch Day and Time as ſhall be for that Purpoſe judget 


195. To re- 4 . 3 : ; . 
. proper by the ſaid Court of King's Bench, and ſhall be appointed ir Jay 
33 10 loch Writ; or to ſignify to the ſaid Court good Cauſe to 3 Uf 
man of - and thereupon, to cauſe ſuch Proceedings to be had and made, as it * Ba 
 Wood- « other Caſes of Writs of Mandamus, for holding ſuch Court, publi 
1 « Notice in Writing ſhall, by ſuch Perſon as the ſaid Court of King er! 
To reftore © Bench ſhall appoint, be affixed in the Market Place, or ſome othe 120 
Maſter of a & public Place within ſuch Borough or Town Corporate, by the Spac *toh 
Grammar 4 of fix Days before the Day ſo appointed; and where a Nomination g "04 
5 N 1 bo“ Perſons, in order to the Election of any ſuch Mayor, Bailiff or Bailif A0 
te Crown, or other chief Officer or Officers, is to be made at ſuch Court-Leet,c m 4 
Str. 58. *© other Court; in every ſuch Caſe, after ſuch Nomination made, all at W 
2 Str. 897. * everyother Act and Acts neceſſary to be done, in order to ſuch Ele *orb 


To attend a « ſhall be had, made and done at ſuch Aſſembly, and in ſuch Mannd 


> 766 and Form as the ſame ought to have been had, made and done, in ca Nie 
To reſtore © ſuch Election had been made upon the Day next aſter the Expirat en 
a Chaplain. * of the Time preſcribed for ſuch Election by the Charter or Ulace « 10 f 


2 175 797 * ſuch Borough or Corporation, according to the Directions herein b 
. 1 « fore mentioned. | | | a 
N. . 62. Se. 4. And be it further enacted by the Authority aforeſaid, Th 80 
2 Bur. Rep. © the Mayor, Bailiff or Bailiffs, or other chief Officer or Officers, v who 
1044. « jhall be elected purſuant to the Directions of this Act ſhall take tl 
Oath, or Oaths, by Law required, at the Time of his Admiſſion i 
page 539 « ſuc}: Office, * beſore ſuch Officer as ſhall preſide at ſuch Election, 
« purſuance of this Act, who is hereby authorized and required to adn 
- « niſter ſuch Oath or Oaths, and ſhall have the ſame Privileges, Pre . 
> .  _ « dence, Powers and Authorities, in all Reſpects, as any Mayor, Bail nk 
or Bailiffs, or other chief Officer or Officers, of the ſame City, B + Th 
rough or Corporation, elected on the Days or Time fixed by Charer aun 

« Uſage for that Purpoſe, ought to have or enjoy. | wept 
% Sed. 5. Provided always, That no ſuch Election, nor any AQ d Me Cy 
in order thereunto, ſhall be valid, unleſs as great a Number of Perid 
having a Right to be preſent at and vote therein, ſhall be preſent at 

« Aſſembly holden for ſuch Purpoſe, and concur therein, as would 
« ſpeRtively have been neceſſary to be preſent and concur in ſuch El 
tion or Act, in caſe the ſame had been made or done upon the Day, 

„within the Time appointed for that Purpoſe, by the Charter or U. 
of ſuch City, Borough or Corporation, ſaving only that the Preſe 
of the Mayor, Bailiff or Bailiffs, or other chief Officer or Officers, 

« ought to preſide, ſhall not be neceſſary. | | 
Sect. 6. And be it furthef enacted by the Authority aforeſaid, * I 
* any Mayor, Bailiff or Bailiffs, or other chief Officer or Officers 0 


* 


1 


| MANDAMU S. 
4 Borough, or Town Corporate, ſhall voluntarily abſent himſelf or 
0 ſelves I 

6 un any ocher Mayor, Bailiff, or other chief Officer in the ſame City, 

« Borouh or Town Corporate, upon the Day, or within the Time ap- 

| pcinted by Charter or ancient Uſage for ſuch Election, the Perſon or 
« Perſuns, ſo offending, being thereof lawfully convicted, ſhall for every 

« {ich Off-nce ſuffer Impriſon ment for the Space of fix Months, without 
« Pail or Mainprize, and ſhall be for ever diſabled to take, hold, or ex- 


$:4,7, And be it further enacted, © That no Corporation ſhall be 
deemed or adjudged to be diſſolved or diſabled from electing a Mayor, 
* Bailiff or Bailiffs, or other chief Officer or Officers, by Reaſon of any 
„om non or Default which hath already happened, in not nominating, 
> electing or ſwearing a Mayor, Bailiff or Bailiffs, or other chief Officer 
* or Officers of ſuch Corporation, upon the Day, or within the Time li- 
* ited for ſuch Nomination, Election or Swearing, by the Charter or 
* Uſage of ſuch Corporation, or by Reaſon of the Abſence of the Mayor, 
* Bailiff or Bailiffs, or other chief Officer or Officers, who ought to have 
' prefided at the Aſſembly for ſuch Nomination, Election or Swearing, 
or by Reaſon of ſuch Election having become void, as aforeſaid; but 
* exery ſuch re ſhall be adjudged, dee med, and taken to be, and 
* to have been ſubſiſting and capable of electing ſuch Officer or Officers 
„0 all Intents and Purpoſes ; any ſuch Omiſſion, Abſence, Default or 
* Avoidance, or any DefeR, Diſability or Forfeiture arifing therefrom, 
many wiſe notwithſtanding. | 


or be conſtrued to extend, to invalidate or make void any Charter here- 


tions or Acts had, made or done in purſuance of any ſuc 
"tv mate good the Election of any Officer or Member, or of any Perſon 
* clammy to be an Officer or Member of any City, Borough or Corpo- 
nion, againſt whom any Judgment of Ouſfer ſhall have been entered 
* cr given upon any Information in the Nature of a Q Harranto, or 


| ws before the laſt Day of Michaelmas Term in the Year of our Lord 
* bod 1724. | | | | 

Hk. 9. It is further enacted, That where any Writ of Mandamus 
all iſſue out of the Court of King's Bench in any of the Caſes afore- 


ale his or their Return to the firſt Writ of Mandamus f. 


{ This being a beneficial Law for the Sub ect, the Court hath been very liberal in the 
GrSruQion of it, therefore have granted a Mandamus for the Election of a Mayor, 
"4" there had not been any legal Mayor for four Years preceding. Ny Prin, 197, 
r of the Corporation of Ordferd, 9 Geo. 2.—80 they have granted a Manda- 
* there was a Mayor de falle at the Time, it appearing clearly there had not 

i die Elegion. Caſe of the Borough of Tintagel, 9 Geo. 2. vide infra 540. 8. C. 
fel vide Ara, 1903, 1157. and 6 Com. Dig. 418, Sc, : 6 


—4 


om, or knowingly or deſignedly prevent or hinder the Elec- 


ereiſe any Office belonging to the ſame City, Borough or Corporation. 


$:4.8. Provided always, that nothing herein contained ſhall extend, 


* tolore granted to and accepted by any City, Borough or Town Corpo- 
* rae, or any Corporation within the ſame, or any of them, or any Elec- 
h Charter, nor 


* zhoſe Election ſhall have been avoided upon any Writ of Mandamus, 


lu the Perſon or Perſons, to whom ſuch Writ ſhall be directed, ſhall | 


' 1+, + 


— rpg — - : 
F . —T—2TP——— 9 
” * x 0 — 


i 
; 
ö 
0 


— 


14 
i 
1 
1 
i 
A 
z 2 


* p 
0 e L 8 7 2 1 _ £ tor y : 8 
. . . . . 

- _ WW - j "2 - Moe p l 
— 24 r nen - * — N 33 AER —9 . , p pr EOS n 

x —_ * 8 5 S + D * * a — 90 nn 2% _ = 1 449 . 2 
„ ⁵˙( Rees a PIR Nt AT hs 1 eget Porn Peg 2 of [js , e —— — ; * 7 — 

3 7 — 3 7 2 - 4 - p 


* 
* n 


MAN DAM us. 


*Page540 (E) Ot the Authority by which it iſſues ; and her, 
in of the dilczetionazy Powez in the Touzt of giant; 
ing oz zetuſing it. N 


 FVide Tit. HIS general Juriſdiction and Superintendency is now only exerciſed 
29s 0 by the Court of King's Bench, as the ſupreme Court for reſtraining 
hetr Juriſ- e 7% ESR "YA . 3 2 4 
diction, © and keeping all inferior Courts and Magiſtrates withintheir proper Bound 
and obliging them to execute that Juſtice with which they are inveſted, 
Vern. 175. And though 4 Mandamus may iſſue out of Chancery, yet on a Motion 
do the Lord Keeper, to grant a Mandatory Writ to the Chief Juſticeg 
the King's Bench, to command him to fign a Bill of Exceptions, and 
Precedent produced, where in a like Caſe ſuch a Writ had iſſued outs 
Chancery to the Judge of the Sheriffs Court in London; the Lord Keepet 7 
denied the Motion, for that the -Precedent produced was to an inferot nh 
| Court, and he would not preſume but the Chief Juſtice of England woul | 
- do what ſhould be juſt in the Caſe. 
But though the Court of King's Bench be intruſted with this Juriſde 
tion of iſſuipg out Mandamus s, yet they are not obliged to do ſo in; 
Caſes wherein it may ſeem proper, but herein may exerciſe a diſcretion 
| ary Power, as well in refuſing as granting ſuch Writ ; as where the En 0 
3 of it is merely a private Right; where the granting it would be attends 
 Hil.8Geo.2. with manifeft Hardſhips and Difficulties, Sc. So even fince the Stat 
ver. A , 11 Ges. I. cap. 4. for obliging Corporations to elect Officers, it hath hee 
ol Bier held, that this Court hath a diſcretionary Power of refuſing a Writ ſe 
of Tintagel that Purpoſe, but may firſt receive Information about the Fledton, an 
in Cornu al. if diffatisfied about the Right, may ſend the Parties to try it in an Infor But 
2 Stra. 1ooz3, mation. ; | f | | 


— 


1157. Andr. : wy 
280. | „„ : | | den. 
oy. 169. Alſo in a doubtful Caſe, the Court of King's Bench may award e 
2 LOS: damus*to be confidered of further on the Return, which may give no , 
2 Show. 15 Light, and diſcover more fully the Juſtneſs of granting or refuſing it,: c 
Carth. 169. on fuch Return may either eſtabliſh or quaſh the Writ. 3 


10 Mod. 49. 
Mons ride to be ſuperſeded, becauſe not returned. 2 Bainard, K. B. 152 2 Kel. 20 
pl. 162. To call a Veſtry feſuſed. Str. 686. Lies not to ſwear in a Mayor, who has Judgment 
an Information againſt him for Uſurpation. Str. 625. 2 Ld. Raym, 1447. Jo licence a Leda 
refuſed. 2 Str. 1102. 2 Ld. Raym. 1206. 2 Kel- 287. pl. 218. Quaſhed, being direQed to uti 
at large, inſtead of juſtices preſent. Seſ. Caſ. 423. See ſtat. 8 S9 z c. 30. Soto inſert p 
ticular Perſons in Poor's Rate. 2 Str. 1259. $ to ſign Certificate of a Settlement in aParith, Coat 
declaring it a very ſtrange Attempt. 2 Sel. Caf. 153. pl. 128. So to mate an equal Poor Rat 
2 Seſ. Caf. 60. pl. 61. Fol. 37. Barnard. K. B. 82, 137. Str. 393. $0 for an equal Taxation 
Land Tax AR. II Mod. 206. pl. 2, 6. do to aſſeſs a Roman Catholic double. 2 Seſ. Caf. 62.5. 
Mandamur does not lie to make an equal Poor's Rate, where a Rate is in being, though _ 
but in ſuch Caſe if an Appeal be brought, and the Seſſions refuſe it, they may be compelled br . 
damus to proceed thereon. And. 24. Seſ. Caf. 506. pl. 238. Fol. 35. To bold a Court of ; | 
ſervancy tefuſed. 2 Barnard, R. B. 441. So to make an Order of Removal. Seſ. Caf. 18. fl. U,. 
to Ggn Warrant of Diſtreſs, Party agreeing to pay the Rate. 2 Seſ. Caſ. 63. pl. 66. To en f 
Juſtices of the County to tate Security of the Peace denied. 2 Seſ Caſ. 67. pl. 71. For Licenit On 01 
keep an Alehouſe not granted. 2 Str. 881. Andr. 180. Barnard. X. B. 402. Bur. Rep. 556. » Court 
for Rate to reimburſe. Str. 63 1. | | 


— 


—— — 5 81 75 : | D Flt | 


1 It lies to Juſtices, to grant a Warrant to levy Balance of old Overſcers Accounts Rez vet 
ices of Somer ſet/hire, M. 8 Geo. 2. Stra. 99%. * | 


(ET) 


MAN DA M u 8. 


that the Senſe of the Mayor differed from the Majority of the Corpora- 9 8 7 

bon and that he would execute the Writ; whereas the Corporation * 2 Ld. Raym. 
were for returning an Excuſe, &c. and they prayed, that t e Mayor 1244: ; 
night be ordered to deliver the Writ to the Reſt of the Coporation; Sed Page'541 


; ) : | — 10 by Name, 
dens ſhall be directed. 2 Bur. Rep. 784. See id. 798. For Caſes on Directions, ſee Str. 55. 
I. And. 180. Ld. Raym. 337. 559, 560. 12 Mod. 601. 2 Barnard, X. B. 330, 350. (6b) That 
tre Mayor had made any Return, contrary to the Votes of the Majority concerned, it was at his 
vil; and that the Way to puniſh him was by Information in B. R. Carth. 500. 


ta Mondamus be directed to the two Bailiffs of a Town, to ſwear in 6 Mod. 133. 
uber Bailiffs, and they object, that having ſworn in others, and being now Kr Coo: 
„longer Bailiffs, and that the Writ not being directed to them in their Town of Ch- 
tural Capacities, they are not obliged to pay any Obedience thereto ; heros. | 
be Court will notwithſtanding oblige them to return the Writ; for if the 2 Ld. Raym. 
krfons ſworn in by them had no Right to be choſen, they ſtill continue 848, 885. 


ulifs, and ought to obey the King's Writ. 


251, 322. 
d. Raym. 


But where a Manlamus was directed to the Church-wardens of V. to Trin. 5 Geo. 

dior 4, to the Office of Sexton, and ſerved upon the late Church- 2, in B. R. 

ulens, aſter their Office was expired; and a Rule being made to ſhew ** A's. ' 
4 : 2 l Ver. Church. 

ule why an Attachment ſhould not go, for not obeying the Mandamus; auen 

kl the whole Matter being diſcloſed by Affidavit, the Court allowed as a Frexham. 

« Reaſon tor their not returning the Writ, that they, at the Time of 15 Vin. Abr. 

: Writ d:livered to them, were not Church-wardens. | We Ps 

A Mandamus to the Mayor, Alderman and Capital Burgeſſes of D. vix. 2 Salk. 355 
cas A. and B. Sc. removed the Party complaining from his Office of bl. 18. The 

eſs, commanding them to command 4. and B. to reſtore him, was 5 
. for that it is abſurd, that che Writ ſhould be directed to one Per- &c, B 

| | c. of Derby 
o com mand another. 


Ly 


OI OO EIT" 


( G) Bn whom to be returned. 


pes is to be returned by him to whom it is directed; and if any ER, 368. 
. Heller return it in his Name, without his Privity and Conſent, an F 
icenct A the Cale lies againft him; alſo it is ſuch an Offence, for which Carth. S0. 
| art vill grant an Attachment. | | Comb. 422. 
: ; on DRY, 2 Show. 504» 
e be directed to the Mayor, &c. and the Mayor, who is 3 
* puncipal and proper Perſon, returns and brings in the Writ; the Les 499. 
pon Affdavits, will not examine whether there was the Senſe of the e 
. pl. 9. 8. C. 12 Mod. 308, 4 | | * 
u 14 ä - 30S, 404. Comb. 41, 213. 6 Mod. 133. Holt 440, pl. 10, 441. 
Ld Raym, 559, and Leave given by the Court to file an Information againſt the oF a4 


vel. 


Majority, 


: JET: 7 The Court 
n allocatur ; for he is the Head and Principal, and (5) take your Courſe Keg oe | 
wank him. . 353 ; | | cify to whom 


Mod. 126, 


Ce 
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ville, Sheriff theſe are not like Attachments in Chancery, for want of an Anſwer, uhit 


6 Mod. 152 If a Mandamus is awarded for electing an Officer, and there is an Lol 


3 Ld. Raym: 840, 849, 885. 12 Mod. 126, 308, 322, 332, 410. 8 


2 8 4 
f = % 
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MAN DAM US. 


Majority, but will receive it, and leave the Parties to Puniſh the May 
for the Miſdemeanor, if he be guilty; but a peremptory Manda ” 
be granted, if the Return be fulfilled. _ | 


1 


Mus wi 


- 
/ 


EP o N 3 'S f 


h Ot the Manner ok inkozcing Obediente to fl 
UUrit, and compelling a Ketuzn. 


2 Salk. 429 N every Mandamus there regularly iſſues an Alias and Nluries t q 
pl + 434- lige the Party to return the Writ; but the Court of Kings Bend 
ps een may make a peremptory Rule to return the firſt Writ; and, in Cafe 
391. 6 Mod. Difobedience, grant an Attachment; alſo by the Statute 9 Arn. cp. 1 
25- Skin. and 11 Geo. 1, cap. 4. Perſons * who are by Law required to make Retun 
to Mandamus's, in ſuch Caſes as are within theſe Statutes, muſt mal 
their Return to the firſt Writ of Mandamus. „ 


5 


2 Ld. Raym. 


848, 1233. a | ing 
ME: If an Attachment iſſues for not returning a Mandamus, and the $ 


2. The King Tiff, who is to ſerve the Proceſs, takes Bail thereupon, this is ſuch a Mi 

ver. Baſier- demeanor, for which an Attachment will be granted againſt him; f 

of Strop/tire: are only as Attachments of Proceſs,” but are Writs on Contempt, in N 
ture of Executions, and fo not bailable by the Sheriff. 


I a2 MY 6 lity of Votes, ſo that the EleQtors cannot agree, it is ſaid, that they ſtall 
223, 559, All brought up as in Contempt, and4aid by the Heels, till they do ag 


$64, 710+ 


TI 


Ren > 
Fa * : » 


Lemans 


(I) That ſhall be ſaid a good Return. 
2 Salk. 432. A S every Mindamus iſſues upon a wi ing of ſome Breach and) 
Y Ray _ bedience of the Law, or Neglect of the Party's Duty to whom i 


559. directed, the Return thereto muſt be certain to every Reſpect; andth 
Vent, 111. fore it is ſaid not to be ſufficient to offer ſugh Matter as the Party 1 


falſify in an Action, but alſo ſuch Matter muſt be alledged, that the Ce che! 
may be able to judge of it, and determine whether the Partys Con Ihe þ 
be agreeable to Law or not. | Cs (Ord; 
Vent. 110 Therefore, if to a Mandamus to the Lord Prefident and Council of 5 tur 
The Ning Mzrches, to admit a Perſon to the Exerciſe of the Office of Deputy: and 
** Clap- cretary, the Return is, that Non uit tempore receptionis brevis deputatui | kreſore 
825 ſtitutus; this is naught ; for if he were made his Deputy before, the Writ « 
turn was true; unleſs he made him his Deputy at the very Inſtant ol Sefton 
Receipt of the Writ. . Keton 
2 Salk. 436. Toa Mandamus to admit a Perſon Alderman, the Party may Wy by 
pl. 10. that he was not qualified, or that he was not elected; alſo ſeveral | uch M 
2 Ld Raym. may be returned, but they muſt be conſiſtent; and therefore if the Ket Pads c 


Tic Queen admits a good Election, and afterwards avoids it by Matter Tp" Making 
ver. Moyer, this is naught. . Procte 


Tc. of Nor- Tinatic 


© hand; A Mandamus to ſwear one into the Place of Town-Clerk; the Kin! 


4 3 80 309. was, that upon the Election B. had eighteen Voices, and the Party Return 
{pada 228, ſued the ws but ſeventeen; and that they ſwore in B. 


559. 


— 


: 


MANDAMUS, 
dead: bad Return, being argumentative, when it ſhould be expreſs and 1 
1 2, that he was „ - | 1244, 1267, 


3 3 1304, 1370. 
65. 10 Mod: 101, 174, 176. 12 Mod. 27, 113, 401. Comb. 396. Carth. 499. 2 Salk. 431. 


1.9 699+ pl+ 3 


ad to the Mayor of the Corporation; and he returned, gu non 
fat nobis that he was ever elected; and the Return was adjudged in- 
e cient, and the Reſtitution awarded. | 5 | | 

& where to Aa Mana anus to reſtore a Toun-Clerk, it was returned, Sid. 209. 
bat he nunquam debito mods admiſſus; and it was held a bad Return, bein 1 655, 
Negative pregnant, and involving Matter of Law, when the plain Fact 71, 733 
lr ſhould be returned, ſo as to enable the Court to adjudge upon it, and 

Party to bring his Action, in caſe it were falſe. ; : 7 
but ik the Mandamus ſuggeſt, that he was debrto:electus, 2 Return quod Harth. 1 50, 
j fuit debits electus is good, becauſe it anſwers the Suggeſtion in the TO & 


Wir, | : > 2 Salk 43. 


; | e pl. 13. 

4d. 11. S. P. See 2 Bur. Rep. 1013“ See other Caſes of Return iu Sef. Caf. 422. pl. 33%. 
kamard. K. B. 56. 2 Seſ. Caſ. 63. pl. 65. Barnard. X. B. 327, 353, 674, 763. 2 Ld. Raym. 1479. 
ber, 105, 367. 2 Stra. 1111. 2 Barnard. X. B. 420. 2 Sel, Caf. 198. pl. 145. 2 Kel. 230» 
nz. 2 Sel. Caf. 243+ pl. 190. Str. 115, 75 2 Barnard. 430. 2 Str. 895. Forteſc. Rep. 200. 
Vud. 99. 2 Str. 1235. 12 Mod. 661. Sef. Caf. 326. pl. 261. See Com. Dig. 178. Ld. Raym. 
E 12 Mod. 401. 2 Str. 1235. 2 Ld. Raym. 1379, 1405. Fitzgib. 195. 8 Mod. 380. 11 Mod. 


N rd, A. B. 381. 8 Mod. 325,7 11 Mod. 174+ pl- 16. 12 Mod: 2% | 


.. thezcon. 
HE Party to the Return of a Mandamus could not traverſe nor in- Vent. 11m. 
terplead, which is one Reaſon why the utmoſt Certainty was re- 2 Salk. 432. 
ired in ſuch Return, | Hs 
put now by the 9 Ann. cap. 20. reciting, that divers Perſons had ille- Ld. Raym, 
kr intruded themſelves into, and taken upon them to execute the Office te 
Navors, Bailiffs, Port-reeves, and other Offices within the Cities, Towns 
prpotare, Boroughs and Places; and the great Difficulty of determining, 
vere the Office was annual, the Right to the ſame, within the Compaſs 
| the Year, or where it is not annual, the Difficulty of determining the 
e before the Perſons had done divers Acts prejudicial to the Peace 
Order of ſuch City, Sc. and reciting the great Difficulty Perſons ille- 
i} turned out, or retaſed to be admitted, lay under, and the Dilatori- 
4 and Expence attending the Proceedings on Writs of Mandamus, it is 
kretore enacted, „That as often as, in any of the Caſes aforeſaid, any 
Writ of My24amnus ſhall iſſue out of the King's Bench, the Courts of 
Mons of Counties Palatine, or out of any the Courts of the Grand 
*fons in Jes, and a Return ſhall be made thereunto, it ſhall and 
Way be lawful to and for the Perſon or Perſons, ſuing or —_— 
ue Writ of Mandamus, to plead or to traverſe all or any the materi 
5 contained within the ſaid Return; to which the Perſon or Perſons 
ming ſuch Return ſhall reply, take Iſſue, or demur; and ſuch further 
q wecedings, and in ſuch a Manner, ſhall be had therein, forthe Deter- - 
E thereof, as might have been had if the Perſon or Perſons, 
15. ſuch Writ, had brought his or their Action on the Caſe for a falſe 
"un; and if any Iſſue ſhall be Joined on ſuch Proceedings, thePerſon 
| = . 1. or 


A Mandamus was granted to reſtore the Recorder of Barnſtaple, di- Raym. 153 


„ b. 16. 12 Mod. 23. Barnard. K. B. 412. But ſee the contrary held in 2 Str. 894, 895. oo 


x) Of tzavezfing the Ketuzn, and taking Tue Pages43 


= ” MAN D A M Us. 
| * or Perſons ſuing ſuch Writ, ſhall and may try the ſame in ſuch Þ 
as an Iſſue joined in ſuch Action on the Caſe ſhouldor mi A bh. 
e tried; and in caſe a Verdict ſhall be found for the Perf, ; ab 
+ Where © ſuing f ſuch Writ, or Judgment given for him or them A = 
Defendants * or by Nil dicit, or for Want of a Replication or other Plead; * 
,  thallrecover “ they ſhall recover his and their Damages and Coſts, in ſuch M l 
5 . he or they might have done in ſuch Action on the Caſe as — 
8 ſuch Coſts and Damages to be levied by Capias ad Satigfaciendun B 
| 8 Facias, or Blegit, and a peremptory Writ of Mandamus ſhall be grun 
; | without Delay, for him or them for whom, Judgment ſhall be 2 
_ “ might have been, if ſuch Return had been adjudged en 
3 * cale Judgment ſhall be given for the Perſon or Perſons makin 
| * Return to ſuch Writ, he or they ſhall recover his or their Ch 
1 Byſ. 5. of © Suit, to belevied in Manner aforefaid ; lp 
his Statute | | ; . ö N 
the e of Amendment and Jeofafls are extended to Proceedings on Writs of Mandimus—If 
Proceeding under the Statute, no Damages are given by the Jury, the Want of it cannot be f. 
by a Writ of Inquiry; but in ſuch Caſe the Party may bring an Action fer a falſe Return - r 
Ad does not take away the Party's Right to bring ſuch Aion, but only provides that in Ca! 
mages are recovered, by virtue of that AR, againſt the Perſon's making the Return, they ſhall 
be liable to be ſued in any other Action, for making ſuch Return. Stra. 1051—There are f 


Cafes to which the Statutes do not extend. In all thoſe Caſes the Procee Sine: tothe 1 
the Courſe of the Common Law. dings muſt be accor 


* 


\ 


— — — — 1a) $5 wo rr 


1 — 
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(I) Df the Pazty's Kiemedp foz a falſe Hietun 


II is clearly agreed, that for a falſe Return to a Mindamus an Ad 
| 5 1 Co. G 1 on the Caſe hes; as, if upon a Mandamus to reſtore T. S. to hisP 
=_ = of Burgeſs of P. the Mayor, &c. return a good Cauſe, the Mate 


——ñ—̃ — — 
” 


„ 
— So . 
— — 
== . 


— 
— — as 


See Str. 808. ©* Ma; | 
Bardard. K. which is falſe, an Action lies for the falſe Return. 


B. 82, 327. 
12 Mod. 322, 408, 410. 


1 - 1 
| page 344 * Alſo it hath been adjudged, that where the Return is made by { 

| Carth. 171, Perſons, the Action may be either joint againſt all, or ſeveral, bd 
10572. founded on a Tort or Injury; as if made by the Mayor and Alden 
1 er, the Action may be brought againſt the Mayor only; and if upon Evide 
' Rich yerſ. . . 701 1 po 

= Filtington, it appears, that he voted againſt the Return, but was over-ruled by 
| Lord Mayer Majority, the Plaintiff will be nonſuited f. 
_ 0 ndon. 85 Ko Of b 

_ 56 Mod. 152. 8. P. and ſee the Authorities to the third Paragraph of p. 542—F Where ſeren 
| in an Application for a Mandamzs, they muſt all join in the Action for a falle Return. 1 N 


b Salk. 374. Alſo if the Matter concerns public Government, and no particular ny Inf 
= 45 3 ſon is ſo far intereſted as to maintain an Action, the Court will gat Lybo! 
58 "i Ines Information againſt the particular Perſons that made the Return j. une 

ER ; | 3 A 


1 The Return muſt be filed and allowed before the Information can be noni! 


; 
1 
: 
. 
4 
£ 
. 
; 
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MAN DAM US. 


000 Df awarding a pezemptory Mandamus. 


be 7 the Return be inſufficient, or falſified in bn (a) Action on the Caſe, 15 Kg 
wr | the Court regularly grants a () peremptory Mandamus, either to ad- (9 N. 
alſifying 


it, () reſtore or diſcharge, Sc. the Party, as the Caſe requires. 
5 | F ä the Return, 
-A4ion on the Caſe, no Motion can be made for a peremptory Mandan till four Days are paſt 
fer the Return of the Poea; becauſe the Defendant has ſo long to move in Arreſt of Judgment. 
alk. 430, 431. (5) Not to be granted in the firſt Inſtance. Skin. 669. pl. 7. Ld. Raym. 160» 
& Mod. 314. (e) But it is faid, that if the Court does not ſee Cauſe of Reſtitution, though there 
|} no good Return to the Writ, yet they will not grant a peremptory Mandamur, Mod. $3, 84. 
Ld. Raym. 138, 559, 561. 8 Ld. Raym. 1008, 1379, 1405. 8 Mod. 325. Sra. 145, 609. 
Ld. Raym. 1379. Stra. 686. 2 Stra. 894, 1246. 


Bat the Action which falſifies the Return, is to be brought in that Court 
ut of which the Mandamus iſſued; and therefore where in an Action on 2 galk. 428. 
e Caſe in C. B. for a falſe Return to a Mandamus, Judgment was given pl. 1. Kay. 


ſhall rthe Plaintiff on Demurrer; yet the Court of B. R. refuſed to grant a 216. 
are m em Mand, F b . Mand : he F Sf Skin. 650. 
1 remptory Mandamus; becauſe every Mandamus recites the FA rout Peremptory 
ore is cat per recordum, which cannot be ſaid in this Caſe, as the Court Mandan 
net take Notice of the Records of the Common Pleas. granted for 


| | Warrant of 
treagainſt old Overſeers of the Poor to levy a Sum in their Hands of the Pariſh Money. Sel. Caf. 
j pl. 174+ 2 Stra. 992; Peremptory Mandamus may go before any formal Judgment. St r. 6971 


| At 
Ns 
Matter 


f After a Writ of Error, brought upon a judgment in an Action upon the Caſe ſor a falſe Return 
Mation was made for a Peremptory Mandamus, but it was refuſed, Str. 983.—8ee faither e 
. A; to Maudamur's to admit Apprentices to their Freedom. | 


Mazriage and Divozce, ſee Page 569. 


— — 2 2 — — — 


al, de — 258 
Maſter and Servant. 


ſexen HE Relationſhip between a Maſter and a Servant from the 'Su pe- 
| nority and Power which it creates on the one Hand, and Duty, page 

Subjection, and as it were, (4) Allegiance, on the other, is in 4 11 545 
n Inſtances applicable to other Relationſhips, which are in a ſuperior þy the Sta- 
Liybordinate Degree; ſuch as Lord and Bailiff,P rincipal and Attorney, tute 25 £.3. 
Ouners and Maſters of Ships, Merchants and Factors, and all others Stat. 5. c. 2 
ag Authority to enforce Obedienee to their Orders, from thoſe whole 13 
i ĩs to obey them, and whoſe Acts, being conformable to their Duty à Servantto 
i Office, are eſteemed the Acts of theii * Principals; but theſe being killhis Maſ- 


Wed of under their proper Heads, we ſhall here confider this Relation- ter; in the 


Nit more particularly affects Maſters and thoſe who are more pro- ee nay 
x) called Servants and Apprentices, | | it hath been 
held to ex- 


o 1Miftreſs, or Maſter's Wife. Plow. 86. 3 Inſt. 20. 4 Co. 46. [See 4 Come Dig. fo. 12. 
„ Ce) (e) Where a Maſter of a Ship is expreſely ſaid to be a Servant to the Owners, and 


Ovten ſhall anſwer for him as ſuch. 3 Mode 323+ 2 Vern. 643. 
1 | | (A) Df 


— 


MASTER An SERVANT. 
(A) Df the Mannez of Hiring and Binding a Perſat 
rvant or Appzentice. 546. | 
Act ho map terde, or are capable of binding they 
ſelves Servants or Apprentices. 547. | 
(O) Df the Juriſdictton of Jultices of the Peace j 
binding out Appzentites, in obliging Baſics u 
P2ovide foz them, in compelling them to zefund thi 
Monep had with them, and in diſcharging Appra 
ties krom their Maſters. 548. f 
(D) Of the Mecellitp of ſerving an Appzenticethip, at 
2 a qualification to follow a Trade within the | 


i. 
And here in, „ 
1. What ſhall be ſaid a Trade, which a Perſon is pr 
hibited to follow, within the Statute. 552. | 
2. What Manner of following or exercifing a Trad 
ſhall be ſaid within the Statute. 553. 4 
3. What Kind of Service will be a ſufficient Qualife 
tion within the Statute. 554. | 


4. By whom the Offence of following a Trade withot 590 
a Qualification is cognizable. 554. 0 * 
5. Of the Form of the Proceeding in order to a Co AS 
viction, for following a Trade without being qua of 
FF | 3 inn 
(E) Df. aſſigning and tuzning over Appzentices 0 41 
G et mein a rte 6G. 
1 makin prentices [zee. 536. a 
(G) Bow 1 aze to be taken Care of whe 3 
their Waſtezs happen to die. 5565. Keord 
(H) Df Sezvant's Ulages how zecovezable. 557 br b 
(I. Uthat Aus of the Sezvant aze deemed e 
Walter's, of which the Maſtez map take Wia 
_ rage. 558. 8 | | eln 
(K) Uſhat Aas of the Sezvant ſhall be deemed by 
Maltez's, of which the Malte: ſhall anſwe; and g 
bound. 56. ” 4 
(L) e, what Ans of his ſhall the Hezvant him 
antwez to othezs. 562. _: 
(M) Foz what Ang of his ſhall the Sezvant ann 2 
and de zeſponſible to his Maſtez. 564 pete 


And herein, 8 W : J 

1. Where by an implied Truſt or Confidence à Serv4 

_ ſhall anſwer in a Civil Action. 564. "_ 
2. Where Servants and Apprentices ſhall be puniihe 

minally, for Acts done in relation to their e 5 


- 


MASTER Ap SERVANT. | | 
J) Df the Maſter's Authoritp over his Sezvant, Page 546 
and how far he map correc and puniſh him. 566. S 
(0) Df the Maſtez's fiemedies againſt othezs for 
intieing awap, and other Injuzies done, in ze- 
lation to his Sezvant. 567. 15 
/?) Ulhat a Maſter or Sezvant map jultify do⸗ 

ing in each othez s Defence. 568. 


1 — 8288 
—___— 
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) Df the Manner of- hiring and Binding '2 
| Perſon Servant oz Apprentice. 5 


HE Retaining A menial Servant and taking an A prentice differ 2 H. 6, 23. 

greatly as to the Manner; for as to the firſt it may be by Parol (a) > Ken Fe 
Contra, or Agreement only, and therefore ſuch a one may be diſcharged 6 Mod. 183. 
br Parol, and without Writing; but an Apprentice muſt be by Deed, and Ed, Raym. 


* 


cannot be diſcharged without Deed, and muſt be retained by the Name of 815 68 
u Apprentice expreſsly, otherwiſe he is no (5) Apprentice though bound. pl. . 

, | (a) That by 
be contra he is conſidered as Servant, tho he has net yet actually done any Service for bis Maſter. 
Nr. Jult. cap. 58.— And on ſuch Contract the Maſter may have an Action againſt him, if be either 
wes to ſerve at all, or de pa rte before the time isſexpired for which he agreed to ſerve. Dalt. Juſt. 
And where the Maſter has his Remedy againſt another detaining him, vide infra Letter 
0) (5) Burn, 57. pl. 3+ | 1255 


kaif a Man retain a Servant generally, without expreſſing any Time 

be Law will conſtrue it to be tor one Year, becauſe that Retainer is ac- 

wrding to Law. : | | | 8 

Alſo it hath been adjudged, that if a Perſon retain a Servant for a Year, 2 Keb. 16. 
8 he de anno in annum quamdiu ambabus partibus placuerit, that after a Ce ver. 
bond Year begun the Retainer holds good for another Year; and that _ 

thhall not be a Retainer for a Year certain, and afterwards at Will. 1 
And as an Apprentice can only be bound by Deed, fo it is neceſſary, ? Rol. Rep. 


bre be inrolled; as in London, if the Indentures be not inrolled before the Mod. Rep. 

Ganberlain within a Year, upon a Petition to the Mayor and Aldermen, 271. pl. 22, 

be 2 Seire fac? ſhall ifTie to the Maſter, to ſhew Cauſe why not inrolled ; Sce & Mod. 

utifit vas through the Maſter's Default, the Apprentice (%) may ſue out ' 3 

WT = [1dentures, and be diſcharged; otherwiſe if through the Fault of the 144, 149. 
\prentice; as if he would not come to preſent himſelf before the Cham- 11 Med: 49. 

Kan, Oc. for it cannot be inrolled, unleſs the Apprentice be in Court 4 * 


uc knowledyes it. (c) Where 
Perſons 


Laar themſelves Apprentice to Mariners, their Indentures are to he inrolled in the next corporate 
I 3 Lev. 389. Stat. 5 E. e. 4. f. 29. 6 Mod. 69. 2 Vern. 64. pl. 57. id. 292. 4 Com. bigs 
. J dee Sel. Caſ. 284. pl. 222. Bulſtr. 192, And it muſt be ſtamped with a 2s. 6d. Stamp & Burn. 
bags particular Duties paid. See Stat 8 An. c. 9. 1.32. (e) Where it is neceſſary in order to 
* in Apprentice. Skin. 579. pl. 2. And ſee a Certificate relating to the inrollment of AP» 
hatte, in vol. 3. of Lord Bac. Works 4to. 353. WI | : 


8936 


— 1— 


—— 


$ See the Index to the Statutes, Odlo. Titles Apprentices and Deed, 


At it bath been held, That this Cuſtom does not extend to one bo: nd 5 Mod. 69. 
"= toa Waterman, under twenty-one Years of Age; for the Compauy oe gs | 
| of *** 


— 


A Servant may hire himſelf for what Time he pleaſes; but it is ſaid, Co. Lit. „% 


Kcording to the Cuſtom of (e) ſome Places, that ſuch Deed or (4) Inden- _ 1 
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By 6 Geo. make one free of London . 
Sc. Cc. provided for by ſeveral Statutes. See ſome collected by Dr. Burn, in his Alice of 


Pages q) * (B) Who map ſerve, or aze capable of bindin 


Palt. c. 58. I is ſaid, that if a married Man and his Wife do bind themſchr 


f 11Co. 89. b. 
2Inſt. 379, 


Fern. 328. tice to get ſome of their Friends to be bound for the faithful Diſcharge 


. 44 — « A A HALEL)Y C7 o oe hi ay EC CAGATED4n a ets 0 WR Rt ratios” 5 9 
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s 1 
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by | 


i MASTER axp SERVANT. 
of Waterman are but a Voluntary Society, and being free . 


3. c. 2 5.—If x 4 , #8 % * . 
Apprentice abſents himſelf from Service before Time expired, he ſhall ſerve f. ſ, 
eres himſelf, or make Satisfaction, or be committed to the Houſe of Corredinn fp, len r 1 
This extends not to Apprentices giving more than 100. or after ſeven Years elapſed ae I umſe 
Term. See farther as to 4 between Maſters and Servants, in various Branches of Mani 


Tit. Servants, 


7 


themſelves Sezvants or Apprentiecs. Ted. 


ſerve, they ſhall be compelled thereto, according to their Covenant 
Agreement ; and that if a Woman whois a Servant ſhall marry, yet{ 
muſt ſerve out her Time; and her Huſband cannot take her out of 

_ - Maſters Service. | | NEE | 
It ſeems clearly agreed, that by the (2) Common Law, Infants, or he 
ſons under the Age of twenty-one Years, cannot bind themſelves Appre 
330. tices, in ſuch a Manner as to entitle their Maſters to an Action of G 
3 Leon. 63. nant, or other Action, for departing their Service, or other Breaches 
7 Mod. 15. their Indentures; which makes it neceſſary, according to the uſual P 
13” "2:49" their Offices, according to the Terms agreed on. 
8 Mod. 191. | „ | | 

Stra. 604. (4) Nor in Equity. Abr. Eq. 6.— But if an Infant of five Yeare of Ape, or other | 


who is not Feten: in corpore, be retained, and ſerve in the beſt Manner they can, their Maſter 
Py them their Wages. Bro. Tit. Labour 46. Dalt. Juſt. c. 58. 


and | 

APerſom But hy the 5 Elia. cap. 4. ſect. 43. it is enacted in the Words follow Set 
. « And becauſe there hath been, and in ſome Queſtion and Scruple now 

. Surgeon un- whether any Perſon being within the Age of twenty-one Tears, Cour 

leſs he vn- © bounden to ſerve as an Apprentice, in any other Place than in the! inha 

derſtands City of London, ſhall be bounden, accepted and taken as an Apprent May 

the Latin « for the Reſolution of the ſaid Scruple and Doubt, be it enacted by Mir 

. « Authority of this preſent Parliament, That all and every ſuch Pe Powe 

* Por Perſons, that at any Time or Times from henceforth ſhall be bound us 


by Indenture to ſerve as an Apprentice in any Art, Science, Occupat 
* or Labour, according to the Tenor of this Eſtatute, and in Mar | 
and Form aforeſaid, albeit the ſame Apprentice, or any of them l in 
* be within the Age of twenty-one Years, at the Time of making tf 
« ſeyeral Indentures, ſhall be bounden to ſerve for the Years in u * 
« ſeveral Indentures contained, as amply and as largely to ever) . re 
* if the ſame Apprentices were of full Age at the Time of | 
« Indentures; any Law, &c.” 


Oro. Car. But notwithſtanding this Statute, it hath been held, in an Action - dis {4 
2 venant againſtan Apprentice, for departing from his Maſter's Service » 

| 9 out Licence, within the Time of his Apprenticeſhip; wag the * 
Co. Jac. ant pleaded, that at the Time of making the Indenture e was 


407. Age; and on Demurrer to this Plea, it was argued, that 4 a 
8. F. ſhould bind the Infant, becauſe it was for his Advantage to be bou 


| 0 * prentice, to be inſtructed in a Trade: It vas alſo urged, that he 2 | + 
„6. pellable by the 3 Elis. cap. 4. ſupra, to be bound out an 1 = Yar 


Wanne all the Court reſolved, that although an Infant may voluntarily 
159- _ | | 


® 


e 
5 rentice, and if he continue an Apprentice for ſeven Years, he may 
4 e Benefit to uſe his Trade; yet neither at the Common Law, norby 
u Words of the 2bove-mentioned Statute, a Covenant or Obligation of _ 
\ Infant, for his Apprenticeſhi , ſhall bind him; but if he miſpehave 
«ff the Maſter may correct him in his Service, or complain to a 
ultice of Peace, to have him puniſhed according to the Statute; but no 
temedy lieth againſt an Infant upon ſuch Covenant. „„ | 
zy the Cuſtom of London, an Infant unmarried, and above the Age of Moor 134. 
0 nen, may bind himſelf Apprentice to a Freeman of London, by Inden- 2 Bulſt 193. 
re vith proper Covenants; which Covenants, by the Cuſtom of London, LO Rep, 
ball be as (4) binding as if he was of full Age. a A N 

4 . | Wo E | Mod. 251. 

. See 8 Mod. 1 1. 10 Mod. 1, 149- 11 Mod. 49. 12 Mod 415. | (3) And for 2 
ret may be 2 in any Ger Court, as well as in the Courts of the City. Moor 136, 


oY 


— Fd — * —— 


0) Of the Juriſdiction of Juſtices of Peace in 28540 
binding out Appzentices, in obliging Waſters _ 

to pzovide fo: them, in compelling them to ze⸗ 

fund the Money had with them, and in dilchazging 
Apprentices kzom theiz Malte s. 


HE Juriſdiction of Juſtices of the Peace herein depends on divers 
Acts of Parliament, particularly on the 5 Elia. cap. 4. the moſt ma- 
al Clauſe of which, as to this Purpoſe, is Seck. 35. which is as followeth: 
That if any Perſon ſhall be required by any Houſholder, having and 
uſing half a Plough-Land, at the leaſt, in Tillage, to be an Apprentice, 
and to ſerve in Huſbandry, or in any other Kind of Art, Myſtery or 
Kience, beſore expreſſed, and ſhall refuſe ſo to do; that then, upon 
Complaint of ſuch Houſekeeper, made to one Juſtice of the Peace of the 
County where-the ſaid Refuſal is, or ſhall be made, orof ſuch Houſholder 
inhabiting in any City, 'Town Corporate, or Market-Town, to the 
Major, Bailiffs or Head Officer of the ſaid City, Town Oorporate, or 
Mirket-Town, if any ſuch Refuſal ſhall be there, they ſhall have full 
tower and Authority, by Virtue hereof, to ſend for the ſame Perſon ſo 
Rivling; and if the Juftice or the ſaid Mayor or Head Officer, ſhall 
think the ſajd Perſon meet and convenient to ſerve as an Apprentice in 
at Art, Labour, Science or Myſtery, wherein he ſhall be ſo then re- 
ured to ſerve, that then the ſaid Juſtice, or the ſaid Mayor oy Head 
er, ſhall have Power and Authority, by Virtue hereof, if the ſaid 
Perſon refuſe to be bqund as an Apprentice, to commit him unto Ward, 
ltere to remain until he be contented, and will be bounden to ſerve as 
u Apprentice ſhould ſerve, according to the true Intent and Meaning 
if this preſent AR, and if any ſuch Maſter ſhall miſuſe or evil intreat 
bs Apprentice, or that the ſaid Apprentice ſhill have any juft Cauſe to 
Onpian, or the Apprentice do not bis Duty to his Maſter; then the ſaid 
luler, or Apprentice, being grieved, and having Cauſe to complain, 
ul repair unto one Juſtice of Peace within the ſaid County, or to thie 
wor or other Head Officer of the ſaid City, Town Corporate, Market- 
"4, or other Place, where the ſaid Maſter dwelleth, who ſhall, by his 
rag and Diſcretion, take ſuch. Order and Direction between the ſaid 
* Ul. his Apprentice, as the 112 of the Cauſe ſha regret and 


N 
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« if for want of good Conformity in the Maſter, the ſaid IJuſtice o. 
« or the ſaid Mayor or Head Officer, cannot com on cone. 
Matter between him and his Apprentice, then 40 ſaid Iuſtice, or th 


, * ſaid Mayor, or other Head Officer, ſhall take Bond of the ſaid Mate 
to appear at the next Seſſions then to be holden in the ſaid County, of 
_« within the ſaid City, Town Corporate or Market-Town, if the ſai 


„ Maſter dwell within any ſuch; and upon his Appearance, and hearind 


of the Matter, beforethe ſaid Juſtices, or theſaid Mayor, or other He 


„Officer, if it be thought meet unto them to diſcharge the ſaid Appren 


A tice of his Apprenticehood, that then the ſaid Juſtices, or four of then 
at the leaft, whereof one of them to be of the Quorum, or the ſai 


75 W or Market-Toun, ſha 
60 
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« Mayor, or other Head- Officer, with the Conſent of three other of h 
« Brethren, or Men of beſt 8 within the ſaid City, Toun Cor 
have Power, by Authority hereof | 
riting under their Hands and Seals, to pronounce and declare tha 
they have diſcharged the ſaid Apprentice 85 his Apprenticehood, and 
« Cauſe thereof; and the ſaid Writing, ſo being made and enrolled by 
« Clerk of the Peace, or 'Town-Clerk, amongſtthe Records that hekeey 
„ eth, ſhall be a ſufficient Diſcharge for the aid Apprentice agzinfſt hi 
« Maſter, his Executors and Adminiſtrators ; the Indenture of the ai 
«* Apprenticehood, or any Law or Cuſtom to the contrary notvithfland 
„ing; and if the Default ſhall be found to be in the Apprentice, then ch 


<ſad] üͤſtices, or the ſaid Mayor, or other Head Officer, with the Aff 


« ance aforeſaid, ſh:11 cauſe ſuch due Correction and Puniſhment to 
« miniftered unto him, as by their Wiſdom and Diſcretion fall þ 
thought meet. | | b 

* Provided, That no Perſon ſhall by Force or Colour of this Statut 
* be bounden to enter into any Apprenticeſhip, other than ſuch as | 
under the Age of twenty-one Years.” 2385 

By the 43 Elia. cap. 2. ſect. 5. it is enacted, That it ſhall be lauft 


for the Church-wardens and Overſeers of the Poor, or the greater Pa 


« of them, by the Aﬀent of any e Goin of the Peace, to bind pod 
Children Apprentices, where they ſhall ſee convenient, till ſuch Ma 
Child ſhall come to the Age of twenty-four Years, and ſuch Womal 
Child to the Age of twenty-one Years, or the Time of her Maria 
the ſame to be as effectual to all Purpoſes, as if ſuch Child vere 
„full Age, and by Indenture of Covenant bound mar of ef 

By. the 1 Fac: cap. 25. ſect. 23. 21 Fac. cap. 28. 3 Car. cap. 4. /ed- 1 
this aſt «hos ne 3 Arbe e unde Addition, Thats 


« Perſons, to whom the Overſeers of the Poor ſhall, according to this 48 


bind any Children Apprentices, may take and receive and keep them 


7 Apprentices any former Statute to the contrary notwithſtan ing. 


By the 8 89 NV. z. cap. 30. reciting, That whereas by an Act mal 
in the 43 Zliz. cap. 2. ſed. 5. it is among other Things, enacted. That 
ſhall be lawful for the Church-wardens and Overſeers of the Poor 6! 4 
Pariſh, or the greater Part of them, by the Aſſent of two Juſtices of tl 
Peace, whereof one to be of the Worum, to bind r Children A 
prentices where they ſhall ſee convenient; but there being Doubts, wh 
ther the Perſons, to whom ſuch Childrenare to be bound, are compe)lad 
to receive ſuch Children as Apprentices, that Law hath failed of Us of 
Exccution; there re it is pg and declared, That where an) pa 
+ Children ſhall be appointed to be bound Apprentices purſuant 
* faid AR, the Perſon or Perſons, to whom they are ſo appointed © 


Ll 5 - . iu 
bound, ſhall receive and provide for them, zccording to the Inden 


A fizned and confirmed by the two Juſtices of the Peace, and goo on 
* the other Part of the ſaid Indentures; and if he or ſhe ſhall rei po 
* do. Oath being thereof made by one of the Church-wardens 07 


* ſeers of the Poor, before any two of the Juſtices of the Peace 0 q 


4 5 
* 
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« County, Liberty or Riding, he or ſhe ſhall for every ſuch Offence for“ 
« ſeit the Sum of 10d. to be levied by Diftreſs; the ſame to be appled ta 

« the Uſe of the Poor of that Pariſh or Place where ſuch Offence was 

* committed; ſaving always to the Perſon to whom any poor Child ſhall 
be appointed to be bound an Apprentice, as atoreſaid, if he or ſhe ſhall 
« thigk themſelves aggrieved thereby, his or her Appeal to the next G. 
s eral or Quarter-Seſſions of the Peace for that County or Riding, ; 
« xhoſe Order ſhall therein be final, and conclude all Parties.“ 

ln the Conſtruction of theſe Statutes the following Op.uions have been 
holden ;_ . VVV ; 

That by the 5 Elia. cap. 4. 5 0 Peace might bind a poor Per- + 
ſen to Huſbandry againſt the Conſent of his Maſter ; but that neither by 65 whe 
tha Statute, nor the v5catute 43 EI. cap. 2. which impowers the Church- Sid. 90. 
mrdens, c. to raiſe a Stock of Money, by Way of Aff fſ:1ent on the Lev. 84. 
panüh, for that Purpoſe, they could impoſe an Apprentice on a Tradeſ- Vent 325, 


man againſt his Conſent, but mult aſieſs and raiſe Money to bind him out. e 
Comb. 164 _ 


$ Mod, 269. Show, 76, The King ver. Fairfax S. P. reſolved by three Judges againſt Holt. 2 Ld. 
In. 1117- 12 Mods 27. Stra. 145 2 Stra, 1268. | n ; 

* That though by the Statute 8 & 9 W. z. cab, zo. the Maſter js bound *Page 550 
vader the Penalty of 10. to keep an Apprentice bound to him purſuant to 2 Salk. 491. 
the Statute 43 Elia. cap. 2. yet if two ſuſtices bind a poor Girl to a Mer- 755 2 
chant, and he appeals to the Seſſions, where the Order is reverſed, it Caſe any # 
being thought unfit to compel a Merchant totake an Apprentice, the Court M 
of King's Bench, on removing the Order before them, may confirm the 
Order of Seſſions, as they did in this Caſe); for the Statute having given 
u Appeal to the Seſſions, they are made thereby proper Judges, whether 
the Perſon be a proper Perſon to impoſe an Apprentice on or not. 

The Church-wardens and Overſeers need not aver, that the Parents Comb. 289, 
ire not able to mantain the Child, for they have a diſcretivnary Power, Fer Hel. J. 
I) the Statute, of determining that. 55 | 

And as the Juſiices of Peace have a Power of impoſing an Apprentice 6 Mod. 163, 
ma Maſter, in Conſequence thereof an Indictment lies for Diſobedience Salk. 381. 
vtheir Orders, either in not receiving, or receiving and after turning off, hy #9 
r nat providing for ſuch Apprentice; for though on Act of Parliament yer, Gold. 
peſcribes an eaſier Way of proceeding by Complaint, yet that does not 
actude the Remedy by Indictment. | 
| The Juſtices of Peace may diſcharge an Apprentice not (a) only on the gkin. 108. 
Default of the Maſter, but alſo on his own (+) Default; but it hath been pl. 7 _ 
halten, that their Turiſdiftion herein extend: only to ſuch Apprentices as 5 a a 1 
re bound to Trades within the Statute, and were compelled by them to NOR ern 
e, for that in ſuch Caſe it is but reaſonable that the Contracts, which f 
*r made by their Authority, ſhould be diſſol ved by the ſame Power, but (a) The Or- 
7 cannot diſcharge any voluntary Agreements made between the —_ _ 

| EL not be mu- 
bo if ther or 7 . tual; there - 

1 . 1 os the Servant ſhall be diſcharged from his Maſter, they need not diſcharges the 

1s Covenants; for when the Servant i: diſcharged, the other is no longer Maſter. 3 
"yy Salk. 471. | a 4- (5) A Perſon, after three Years Service, plainly appearing to be a 
pions. diſcharge and Order affirmed. Skin. 114.— That by the Cuſtom of Tender, à Free». 
Ane . away hi, Apprentice for Gaming. 2 Vern. 291.—But if an Apprentice marries with- 

of his Maſter, yet that will not juſtify his turning him away, but be muſt take his 
en his Covenant, 2 Vern, 492. | | 


Thereforewhere an Orderof Seffions was made to diſcharge a Surgeoy's Carth. 366. 
Ute from his Maſter, for not inſt ructing him in the Art of Surgery; eqs, 38. 
* Maſter being a M untebank kept the Apprentice for a Tumbleron oh alk. 471. 

deage; the Order was quaſhed for Want of Turiſdicton in the Juftices, ef Ser, 

5 Sſ2 becauſe - Rem. 20. 
: "© Fe ola 


— 
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The King becauſe a Surgeon is not one of the Trades mentioned in the 5 Elz tap 

ver. Galely. and here it was held, that the Juſtices have Power only over ſuch 4. 
prentices who are bound to the Trades therein named, and not oyer t 
prentices to other Trades. e N 


. And yet it hath been reſolved, that the Juſtices may not only diſcharg a: 
Harelſcbsrt a Merchant's Apprentice, which has been agreed not to be a Trade wyk Fe 
and Hi/l.ryr. the Statute 5 Eliz. cap. 4.) but alſo to oblige the Maſter to refund Parts 
_ Salk. 67. pl. the Money which he had with him; and this Doctrine of refunding ſen 
"- 108. to be now eſtabliſhed, as founded on great Reaſon, though not ti . 
pl. 3. preſsly mentioned in the Act; for the Juſtices being authorized to dl ap 
Mod. Rep. charge according totheir Difcretions, when the Endof the Apprenticeſy bor | 
2. pl. 6 cannot be attained with one Perſon, it is but Juſtice the Maſter ficy be be 
3 return Part of the Money he has received with his Apprentice, to plu * 
2 Sal. 490. him out with a new Maſter. | NG Ti ; 
11 Mod. 1107 12 Mod. 498, 558: (6) Where a Court of Equity will oblige = Maſter u 
8 Rep. 396. Vern. 46. pl. 2. Vern. 64. pl. 57, 492. Atk. Rep. 149. pl. 89. 8 | Op 
Ve Ring It hath been held, that an Order on the Maſter to return Money vil 
3 good, though it is not averred that he had any with the Apprentice, { 15 5 
14 7 K. the Order being to return Money, is as neceſſary a Proof 4; the Recei 15 
2 Barnard, Of it, as if it had been expreſsly alledged; and in this Caſe the Con or 0 
K. B. 244; ſeemed to be of Opinion, that though the Juſtices had Juriſdiction as en 
206. Diſcharging and Obliging the Maſter to refund, as well in other Trad 4 
deb Caf. as thoſe mentioned in the Statute ; that the Juſt bliged A en 
190. pl. 150. as thoſe mentioned in the Statute; that the Juſtices are not oblige Gall 
their Orders to ſet forth all the Steps they take in their Proceeding 
Page 551 * there being nothing in the Act which makes it neceſſary, and that the be 
13 1 was a known and eſtabliſhed Diſtinction between Orders and Conn . 
See II Mod. tions. 5 | ; - * 31 
110. pl. 4. 3 1 N 
Juſtices cannot order Monies to be returned on Diſcharge of an Apprentice. Str. 69. In 
Sand. 316: Tt hath formerly been held, that the Seſſions cannot make an orig Wh. 
13 Order of Diſcharge: but that, according to the Statute, the Parties ouy 
. t firſt to apply themſelvesto a Juſtice of Peace; and if he cannot compoy Herei 
5 Mod. 138. the Matter, then he is to bind the Maſter to appear at the next Sethor nde 
* Cef. of Ser. but it hath been ruled of (a) late, and ſeems now eſtabliſhed, that lich a1 
5 * Order on an original Application is good, and that the previous App quent 
2 Sul 491 cation to one Juſtice is ouly diſcretionar r. = 
Mod. Rep. 287. pl. 33. 12 Mod. 349, 350, 353, 499. a) So ruled in the Caſe of Tie by dence 


Amies. Trin. 7 Geo. 2. 2 Barnard K. B. 244, 279, 2 Kel. 128. pl. 104, 296. See Str. 143 7 urpoſe, 


Seſ. Caf. 113 · pl. 109 · | 


Salk 6.11, . If the Maſter, being bound to anſwer at the Seſſions, does not 1 
3. pk, it is a Forſeiture of his Recognizance ; but yet at the ſame Time the 
7a) For tho! Juſtices may proceed to make an Order again& him. 


the Statute ; | 
ſays the Diſcharge muſt be made on the Appearance of the Maſter, yet it muſt have a reaſen 
Conſtructicn, ſo as not to permit the Maſter to take Advantage of his own Obſtinacy- 2 81. 


pl. 53- 


e certify the Diſcharge itſelf 


pl- 167. Carb. 198, 199. 4 Mod. 55. For other Caſes ſee Str. 504. Seſ. Caf. 28% ph , 
225. 2 Str. 1014. Read. Stat. Law 91 92. 3 Vin. Abr. 27 pl. 16- Stra. 99, 145 * 8 
def. Caf. 113- Pl. 109, See Stat 20 Geo. 2. e. 19. 26 Geo. 3. C. 27+ 6 Geo- 3 & 4.8. 
eee aue 546. m. „„ ft | ( 


. 
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0 Ok the Neceſſity of ſerving an Appeenticeſhip 8 
ag ea qualification to follow a Tzade within the 
5 Eliz, cap. 4. | - N 


common Law, every Perſon | might follow what lawful Trade he 11 * 83 ˙ 
leaſed; which being inconvenient in many Inſtances, and a Detri- 2 Bulk 191 
ent to the Public, in permitting Perſons to exerciſe Trades in which 8 
tor had little or no Skill or Experience; to prevent which Miſchief, and 5 
de better to train up and enure Perſons to Labour and Induſtry from 
ir Youth, and thereby make them more ſeilful and expert. : N 
It is enacted by the (2) 5 Elia. cap. 4. ſect 31. That it ſhall not be See Lord 
lawful to any Perſon or Perſons, other than ſuch as now do lawfullyuſe ps dee 
exerciſe any Art, Myſtery or Manual Occupation, to ſet up, occupy, of AR in 
 vſ- or exerciſe any Craſt, Myſtery or Occupation, nowuſed or occupied Bur. Rep. 6, 
vichin the Realm of England or Wa/es, except he ſhall have been brought &e. Black, 
up therein ſeven Years, at the leaſt, as an Apprentice, in Manner and 25 2 
Form aboveſaid; nor to ſet any Perſon on Work in ſuch Myſtery, Art @ oP 0 
or Occupation, being not a Workman at this Day, except he ſhall have courage- 
deen Apprentice, as is aforeſaid; or elſe havingſerved as an Apprentice, ment was. 
1315 aforeſaid, ſhall or will become N or hired by the Year; ever given 
upon Pain, that every Perſon willingly offending, or doing the contrary, Anders 
ſhall forfert and loſe for every Default forty Shillings for every Month. this Stütute, 


| | and that it 
ould de for the common Good, if it was repealed” for no greater Puniſhment ean be te the Seller 
n to expoſe Goods to Sale ill wrought ; for by ſuch Means he will never fell more; per Dolben I uſ- 
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In the Conſtruction hereof it will be neceſſary to conſider, Page 852 
What ſhall be ſaid ſuch a Trade as a Perſon is prohibited to follow, 


Herein we muſt obſerve, that it hath been ruled, that there are many 2 Salk. 671. 
Indes within the general Words and Equity of the AR, beſides thoſe pl: 3- 

ich are particularly enumerated therein; yet it ſeems agreed, and hath 3 Raym. 
cquently deen (5) adjudged, that in every Indictment Vc, it mult be ra Mod; 6. 
ledved, that it was a Trade at the Time of making the Statute; for the 64. pl. 5. a 
0s thereof are, any Craft, Myſtery or Occupation, now uſed, & c. from 12Mod-g11. 
tence it ſeems to follow, that a new Manufacture, which to all other Barnard. 
upoſes may be called a Trade, is yet not a Trade within this Statute. ; = 


514. 

. 663 2 Ld. Raym. 1410+ Burn. 63. () Palm. 528. Sid 175. 8. P. egen Keb. 
7 475. pl. 88. 2 Salk. 611. pl. 3. Id. Raym. 513. 2 Ld. Raym. 1188, 1189. Hardy. 54+ Ber- 
ul. K. I. 2. 2 Keb. Rep. 226. pl, 83. 2 Be mard X. B. 147. Seſ. Caf. 256. pl. 204. id. 287 
in not averring, that the Trade of a Taylor was an Art or Myſtery uſed in &rglard at the Time 
the mating the ſtatute, though the Statute expreſsly mentions it. 4 Mod. 145-6. But Comb. 288. 


"ay 242. 2 Sel. Caſo 228. 2 Show. Rep. 210, 211. pl. 218. Bur. Rep. 367. are all c 


Alſo it ſeems agreed, that the Act only extends to ſuch Trades as imply 80 7 

Mlery and Craft, and require Skill and Experience; and that Fake 2 Ball 
| Merchants, Huſbandmen, Gardiners, Sc. are not within the Statute ; Vent. 2 N 
K on this Foundation it hath been held, that (4) a Hemp - dreſſer is not (& But they 
Mun the Statute, as not requiring much Learning or Skill, and being *"* expreſs. 


tiery Huſbandman doth uſe for his neceſſary Occaſions. 2 e 


| 29. (d) Cro. 
Car, 409. pl. 4. Vent. 326. 2 Salk. 611. pl. 2. Ld. Rayme 514. 12 Boe p44 314 


* 
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| 60 2 Bulſ It is ſaid in ( 2 Bu//. to have been adjudged, that an Upholder is» 
186, but no a Trade within the Statute, as not requiring (e) Skill; but this hath he. 
2 Salle. 644, Sontradicted by a later () Reſolution, wherein it is {aid to hate been ©, 
pl. 3. 8. C. ſolved, that a () barber and Taylor were Trades within the Stawte, : 
and denied | | BHS 5 : | ; 
to be Law. (e) But ſee Rol. Rep. Ic {f) 2 Lev. 243. Sid. 367. 2. 2 Keb. 
19. Ventr. 346. 2 Salk. 611. pl. 3. Ld Raym. 514. (e) Lev. Rey. 8+, 243. 7 1 
Sid. 367: pl. 4 Ventr, 326. Keb. Rep. 411. pl. 118. id. 422. pl. 143 See 11 Mod 110. p. 4 : 

. \ | 5 : : 3 2 f 


3 F Bul// that a Pippin-monger is not willi the 
1 as 189. Statute, becauſe there is no Myſtery in Loving ol Apples, and al 
Rol Rep. 10. Skill is in ſo laying his Apples as to keep them from rotting ; but thi 
Ld: Raym. likewiſe hath been doubted ih a late (4) Caſe, where it was dehated 


514 _ whether the Uſing of the Trade of a Coſtermon Tui 
2” 1 | ger or (i) Fruiterer þ 
| ary wk within the Statute ; but there is no Reſolution. ef 5 


(4) 2 Lev. : 
— Vent. 326, 346. 2 Salk. 611. pl. 2. S. C. cited, and ſaid not to be reſolved. - (1) 3 Ke 

Rep. 816. pl. 38. * 4 | | 5 

118 3 It is clearly agreed, that the following the common Trade of a Breve 

20 Vin. Abr. (&) Baker or Cook, is within the Statute, as Unſkilfulneſs herein ma 

317. pl. 1. be very prejudicial to the Lives and Health of his Majeſty's Subjects; by 

#4. 331,332. it is at the ſame Time agreed, that the exerciſing of any of theſe Trade 
. e in a Man's own Houſe or Family, or in a private Perſon's Houſe, is 1 
999 Pf. + within the Reftraint of the Statute. 5 1 


Cro, Jac. | | 

178 Pl. 17% 1 IH 

2 Bulſt. 189 (0) Is expreſely mentioned. See ſ. 3. Mo. 886. pl. 1245. But a Biſcuit Baker | 

Not. Sel. Caf. Evid. 31. Hob. 183. pl. 22, 211. id. 8 Co. 129. Palm. 593, 542. Lit. Rep.! . 

ee | rag | ale) is 

2 Salk. 611. On Motion to quaſh an Indictment for uſing the Trade of a Fellmonge 0 if 

8 2, 50 it was urged, that this was a Buſineſs which required no Skill, for that 1 5 

pl. % 13. was only ;o pull the Wool from the Skin; but per Holt Chief Juſtice, 1 
Id. Raym. in the Indictment it be averred to be a Trade at the Time of making t 00 

513, 514 Statute, we will not quaſh it; for whether it was a Trade then or no, ( 1 


12 Mod. 131. whether any Skill be requiſite to the Exerciſe of it, is a Matter of F 


proper for the Trial of a Jury. > | 
2 galk. 611. So the Court refuſed to quaſh an Indictment for uſing the Trade of wa 


Pl. 3. Seam ſtreſs, not having ſerved as . ; becauſe it was ſet forth Kce/nir 
21d. Raym. the Indictment to be a Trade in Zngland at the Time of making the ACTS Bur 
1159. , fo that if this Trade of a Seamſtreſs be not within the AR, the Jefenc * e 
is an the will have the Advantage of it on the Trial 7. TH 


Trial it is A T 
not proved that the Defendant followed the Trade during ſome Part of the Time laid in the Indi 
ment, and for one Month t that Time, at-leaſt, the Defendant will be intitled to an Acquittal, a 
the Court will expe@ clear ind poſitive Proof, as little Encouragement is now given to Profecrtions 
this Statute. Alſo if the efendant has followed the Buſineſs de Years, tho' he has not ſerved 


Apprenticeſhip, he ought to be acquitted. See infra 554. 
page 3563 But it is faid, that the Court had quaſhed an Indictment for follow 


> Salk. 6:1, the Trade of a Merchant-Taylor g, becauſe they did not know what Vin: 
ph b. * 7%. meant by it, and it ſeemed to them Nonſenſe and unintelligible. 1 2 
b 2 Ld. Raym. 1189.1 See infra 584, n. the laſt. ED | 4 Tr: 


Vent. 346 A Coachmaker is within this Statute. * 


/ 


MASTER axy SERVANT. 


| What Manner of following or exerciſing a Trade ſhall be ſaid within 
[ tie State. . | 


|: ſeems agreed, that the fol..,wing a Trade within this Statute, muſt be 11 Co. 54 
lch whereby the Party gets his Livelihood; and that therefore the uſing vob 3, 
tie Trade of a Brewer, Baker, Cook, Taylor, Ge. in one's own Houſe, *,Brownl- 
rin the private Family ot another, without any Reward, is not within 20 Vin Abe. 
he Salute. : „ | RT 321. p. 1 

5 See 12 Mod. 641. 


hut in an Action for uſing the Trade of a Clothier, not having been Carth. 162. 
Apprentice to that Trade; where by ſpecial Verdict it was found that A. 2 Salk. 610. 
ws a Turkey Merchant, and exported great Quantities of Eugliſl Cloth 3 Ry 
to the Levant ; and for this Purpoſe ani he hired ſeveral Cloth-workers Bras AE — | 
ho had been all Apprentices to the ſame Trade, and kept alſo a Maſter- yer. Fog. 
orkman of that Trade to inſpe& their Work and that by theſe Men Show. 241, 
de nade great Quantities of Engliſ Cloth, all which he tranſported; and _ | 
un he the ſaid 4. kept a Dye-houſe, and hired Men of that Trade to Hom „ 
ſe us own Clothes, and no other: It was reſolved to be within the Re- pl. 1 Skin. 
nut of the Statute, though the Cloth was made for his (4) own Mer- 428. pl. 5- 
ktand.ze only, and though made by Perſons who had been Apprentices; ) For the 
br here they are not Traders, but Hirelings, and he is the Tradeſman Cloth ie not 


bo hath all the Profit, as A. in this Caſe has. 8 
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| his own Fa- 
ah but vended out for the Sake of Commeree; and whether the Utterance be in England or in 
i) i; not material. 2 Salk. Glo. pl. I. See Bur. Rep. 2- 


Sifa Man keeps Journeymen Shoemakers to make Shoes for Exporta- Carth. 164. 
n, this is an Exerciſing the Trade of a Shoemaker within this Statute. 

Bit it hath been held, that this Statute doth not reſtrain a Man from carth. 163. 
Ins ſe:eral Trades, ſo as he had been an Apprent ce to all; wherefore Mod. Rep. 
| nd-wnifies all Petty Chapmen in little () Tov ns and Villages, be- 2 7 
ae their Maſters kept the ſame mixed Trades there before. Vent. 5. 
„55 | | 2 Keb. Rep. 
. fl. 121. id. 790. pl. 47. 3 Keb. Rep. 782. pl. 23. Black. Com. 416. Show. Rep. 242. 
k ſeems to be the better Opinion, that this Statute hath not abrogated the particular Cuſtome 
er ning Trades in particular Towns and Villages. Mod. Rep. 26. pl. 70. 2 Barnard X. B. 
, Bur. Rep. 367. and that therefore a Widow, y Cuſtom, may continue her Huſband's Bufineſs . 
Mit ſeems, by ſome Opinions, ſhe may do it without any ſuch Cuſtom, for that the Wife ſerves as 
h dprrentice ; but for this vide Cro. Car. 347, 516, 517. 2 Bulf. 187. 8 Co. 130. Patm. 541. 
00.54 Noy S. Hutt. 131. Hob. 211. Sand. 311, Carth. 163- lo Mod. 70, 71. Show. 
+ 242 Barnard. X. B. 367. 2 Ld. Raym. 1248. | 2 


Ly 


[fa Coachmaker keeps Servants to make his Wheels, and Workmen to Carth. 163, 
7 his own Leather, this is againſt the Statute, becauſe it is he only who 164. er 


dare all the Profits of the ſeveral Trades, and the Wheelright and the 3 


£ 1 Show. Re . 
MT are but his Servants. 267 P 


| _ | | Corr b. 179. | if 
| Jin a Caſe upon this Statute, proſecuted by the Horners Company Carth. 6. F 
aſt a Comb-maker in London, for ufing the Trade of a Horner, vis. cited Lare 1 


F prefling Horn for _— Combs, which Prefling did not belong to ha uſt. 
J 


* 


f - 180, 
de; and this was a udged a Breach of the Statute, for a Horner show. Rep. | 


POpanicular Trade, and a very ancient Company in London. 242. 


I Mod. 190. 
3. What 


7 * 1 


# 
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- 


Page 554 * z. What Kind of Service will by a ſufficient Qualification within g. 
[ 1 | tatutes | | 


Salk. % As to this it hath been reſolved, that thete is no Occaſion for an af 
„ 61 Binding, but that the Following a Trade tor feven Years is a ſuffcg 
1.7. 8. p. Qualification within the Statute. 15 8 


deing a hard 33 „ Ts 18 
Law. 12 Mod. 46. Bur. Rep. 2. Comb. 254. Ld: Raym. 738. . 8 e 1; 
: Bu 


Carth. 163. So where an Action was brought on this Statute, and upon Not puil 
5 3 1550 pleaded, it appeared that the Defendant's Father kept the fame Tia bun! 
225. o and that he the Defendant for ſeveral Years had been employed by | [th 
4 Father therein; ard it was held, that he might lawfully ute that Ty 
| E J Aud for for that he had been (a) ua an Apprentice to it, which was ſufficient 
the likeRea'- ſatisfy the Statute. 5 5 : | | | 
ſon it ſeems, | | . 
that a Mife living with her Huſband ſeven Years, may after his Death continue the Trade; for 
Ad does not require a Man or a Woman to be an actual Apprentice, but the Words are ug 
Apprentice. ide the Authorities ſ#pra, | BY | 
Ca. Law and So if a Man lives with another, that uſes a Trade which the other 
Eg. 71. not qualified for uſing, ſeven Years, he may ſet up the Trade as well 
5 ilif he had lived with one never fo well qualified. 
Salk. 67. pl. Alſo it hath been held, that the Service need not be in any paricil 
* Tie King Country; and therefore an Indictment for uſing the Trade of a Tak 
3 not having ſerved an Apprenticeſhip ſeven Years, was quaſhed, beca 
2 Show. Rep. Only faid, not having ſerved as an Apprentice z»fra Reguum Angles 
155- pl. 141. Walliam; for it may be he did ſo beyond Sea; and if it were any vie 
3 Keb. Rep it ſuſſices. | | | | | 
550. pl. 55. : 


— 


„ 0 it hath been held, that Serving five Years to a Trade out of Engl Th? 
Ez. 50 See and two in England, is ſufficient to ſatisfy the Statute, but that there u tice 
8 Keb. Rep. be a Service ofa full Time either in Zrglandogrout of England; andthe Tra 


580. pl. 55. fore Serving five Years in a Country, where by the Law of the Count 
more is not required, will not qualify a Man to uſe the Trade in Engl 


4. By whom the Offence of following a Trade without a Qualifi 00 


cognizable. 
This Matter depends chiefly on the Statute 31 Klis. cab. 5. 4.8 d þ 
whereby it is enactcl, * That all Suits for uſing a irade without ha In joi1 


+ been brought up in it, ſhail be ſued and proſecuted in the GeneralQu | peci 
OY * ter-Seffior:30f the Peace, or Aſſiſes of the ſame County where the Oln 
5 „ ſhall be committed, or otherwiſe inquired of, heard and determi 

„the Aſſiſes, or General Quarter Seſſions of the Peace for the i 
County where ſuch Offence ſhall be committed, or in the Leet will 
„ which it ſhall happen, and not in any wiſe out of the fame Cc 
| « where ſuch Offence ſhall happen or be committed.” 8 
Oro. Jac In the Conſtruction hereof it hath been holden, that it reſtrains not! 
138. in the King's Bench orExchequer, for ſuch Offence happening inthe 
Hob. 184. County where theſe Courts are fitting; for the Negative Words oi 
_ 375* tute are not, that ſuch Suits ſhall not be brought in any other (, 
W. p. that they Thall not be brought in any other County ; and the Prem 
* _ C. 381, 382. of theſe High Courts ſhall not be reſtrained without expreſs Words 
od 18%, But where the pg e different County, ſuch gar oy 

,-/* g. any other Courts, out of the proper County, ſeem to be wit 
"apts . preſs Words of the Statut e f. an} : 


I Vide infra 555. 


MAS TER n SERVANT. 


yet it hath been doubted, whether an Action of Debt, or Information Page 353 
he Courts of . eſtminſter-hall, were not to be conſtrued to be out of Sid. 303. 
e Meaning of the Statute; but it ſeems to be now ſettled, in the Conftruc- ag ve 

b of the Statute 21 Fac. 1. cap. 4. which provides, that no Action of Vent 8 
Li! or Information, or other Suit whatever, can be brought in any Court 2 Lev. 20% 
| IWeſtminſter-hall on any penal Statute, made before the ſaid Statute of Salk. 372. 
Je. I. for any Offence therein excepted, for which the Offender may Pl IS | 

| proſecuted in the Country; unleſs ſuch Offence ſhall be committed in 1 — 
-fame County in which ſuch Court ſhall ſit. 3 

But theſe Statutes hinder not the Removal of any Indiftment into the Jon. 193. 
5 Bench by Certivrari, after which it may be tried there, of in the | 
bunt) by Nift Prius. 5 | | | | 5 
ſt hath been held, that Quarter - Seſſions of Boroughs may receive Indict- 6 Mod. 220- 
ts on the 5 Elix. cap. 4. as well as thoſe of the County at large, in 3 37⁰. 
t there is no Danger of Oppreſſion, becauſe a Certiorari lies. * TB | 
| | | 1038, 1179. 
Comb. 254, 255. See Bur. Rep. 25t. 


0fthe Form of the Proceedings in order to a Conviction, for follow- 
ing a Trade without being qualified. EEE 


— 


he Plaintiff, in an Action on this Statute 5 Elia. c. 4 muſt (a) alledge 
well his Declaration, that the Defendant did not uſe the Trade 10 gh Time 3 g 
making the Statute; for though it cannot be preſumed that he did, after 4 Mod. 145 
ha Length of Time, yet as it is, the Statute makes him liable, and ſub- 2 Kel. 213. 
* him to a Penalty; the Proſecutor muſt ſhew that he has tranſgreſſed 3 165. 1 
Law, and that he is intitled to his Action 7. n 
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3 * n 


** 3 : Reſpeſe. 
1y wi þ yu. If that is omitted, but the Charge is, for following the Trade, contrary to the Statute, he- 
Fit is not ſufficient ? | | | | | | | a 


Engl un Inditment for following the Trade of a Cutler, not being an Ap- 2 Kel. 212 
iere m itice, contra op 5 Elix. cap. 4. was 8 on Demurrer; becauſe Pl. 165. The 


Trade of a Cutler was averred to be a Trade then uſed infra hoc Reg- r. ver. 
Aigliæ, whereas this Kingdom was not then ſubſiſting. pafec“ | 


5 Geg. 28: 
2 Barnard. X. B. 147, 172. 8. C. 


7 # 

thas been held, that an Indictment againſt two, or more, for following gtra. 623; 

int. Trade, without having ſerved a ſeven Years Apprenticeſhip, re- 5 Mod. 180. 

ſed by the Statute, is naught, in that it would be abſurd to charge Salk. 383. 

jointly, becauſe the Offence of each Defendant ariſes from the De- Pl. 29. 

| peculiar to himfelf. vo 7 85 31 (VE : 
2 Sel. Cab 

| | {2907 | 221. pl. 154. 2 Ld. Raym. 1248. Vent. 30%. 
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Or aſſigning and tuzning ove: Appzentices to 
other Malitrs. ; 


WE Placing out an Apprentice to a particular Perſon ariſes from an 2 Stra. 1265. 
K dem, and a good Opinion of the Party to whom he is ſo commit- Sa lk. 68. 
A - N vil} not only inſtruct him in his Trade or Calling, but will alſo pl: 7: 
— Tue Health and Safety; and therefore the Law has made it ſuch 3% Nm. 
* ruſt or Confidence, which the Maſter cannot aſſign or transfer 1 Mod.553, 
aoker; he muff alſo have him under his own Care and Inſpection, 354 


. pl. 180. 


N AS TER aol: SE RV ANT. 


; and cannot ſend him abroad, though under the Pretence of Tr. 
4 7 ui 25 unleſs by expreſs Agreement, and anlefs the Nature of his 1 8 
8 Mod. 236. it, and implies ſuch a Power as that of a Merchant Adventurer Salo! 5 
12 Mod. 445. are ſaid to do; therefore it hath been adjudged, that a Surgeon ending l 
| 2 of Ser. Apprentice a Voyage to the Eaſt-Indies, though in Company with oth 
| m. 58, Surgeons, and the better to inſtruct him in the Art of Surgery, ws 


Br ownl. 67 


1. * ; * 
e Breach of his Covenant, whereby he bound himſelf to retain, teach. ler 
Fol. 219. and employ the ſaid Apprentice in his own Houſe and Service, Ge. 
1. 114. | ; ; 


PL 119. |!  # But by the Cuſtom of London, a Freeman of Lond 

r at 7 on May tu 
4 ah 550 Apprentice to another Matter, being a Freeman; and ſuch Honda 
Keb. 250. hall have the ſame Benefit of the A prentice's Covenants, as ſhall the A 


prentice of the Covenants on the Side of the Maſter, as if he had bes 


"a originally bound to him. | 2 
ö But it hath been held, that though Juſtices of Peace have a ſuriſdicid n 


ver. Ci. of diſcharging Apprentices, and may bind them to other Maſters, i 
kin. they cannot turn them over; and therefore an Order that an Apprentig 
; whoſe Maſter was dead, ſhould ſerve the Remainder of his Time with! 

_ Maſter's Widow's ſecond Huſband, was quaſhed, becauſe the Juſtices ha 

nothing to do about turning over an Apprentice; and that though he 2 

_ plied to them, that could not give them a Juriſdiction. lin 


a 5 | 
— — = Mets ( 
* r 


C) Of making Appzentices free. . | But 


Sid. 107, pl. Herever by the Cuſtom of any Town, Borough, Sc. the Serving 4 
4 * Apprenticeſhip intitles the Party to his Freedom, the Perſons 
1 admit him refuſing, without ſufficient (a) Cauſe, may be compelled chen 
8 Mr. em- by Mandamus. | ; 

morn Serj eant N | | | 
faid, that if a Man trade upon his own Account within the ſeven Years of his Apprenticeſhip, t 
Chamberlain of London will not make hin free, becauſe he has not fully ſerved an Apprenticeſhip 
' ſeven Years Ld: Raym. 383. Te | | 


Lev. 91. Therefore, where to a Mandamus to the Mayor, c. of Oxford, to 
Sid. 107. mit a Perſon to be free of that City, who had ſerved ſeven Years Appre 
8 1 = ticeſhip; to which it was returned, that he put himſelf Apprentice fey 
2 fi 9 Years according to the Cuſtom, and that he covenanted to ſerve ſev err | 
$9. id. 659. Years, and not to marry within the Time, and that within the firſt t. 
py 43. Years he married, and ſo broke his Covenant; and that his Maſter accef 
Tasse“ ed of him to ſerve for the Reſidue of the Time, which he dd, but 
Caſe. as an Apprentice, but rather as a Journeyman; and though it was urg 
5 that by his Breach of Covenant he loſt his Right of Freedom, yet 
Court held the contrary; and that though an Action of Covenant ly 
6 lie, yet that it was no Loſs of his Freedom; and therefore awarded a pt 
0 e Mandamus to admit him. | ” 
85 Mod. 402. where a Mandamus to the Mayor, Sc. of Lincoln, to admit 4. 10 
Carth. 448. Freedom, he having ſerved an Apprenticeſhip there; and the Mayor 
12Mod. 190. turned, that A. (being a Quaker) refuſed to take the uſual Oath, accordi 
Ld. Raym. to the Cuſtom of the ſaid City, but offered to take the ſolemn Afirmati 
| i. Raym. and Declaration; and the Court held this ſufficient to intitle him 0 
1238. . Freedom, within the Statute 7 & 8 M. 3. cap. 34. 
2 Bur. Re : 
1004, 3 S. P. The King ver. Mayer ef Lincolu. ES | - "6h 


6 Mod. 227, Alſo it is frequent for Maſters to bind themſelves to make — 
2 2 prentices free at the End of their Time, which they muſt periorm 
Com. Rep. Cording to their Covenants. | | 5 


b 240. pl. 134. 243, Pl. 136. 2 Kel. 280. pl. 213. ſtat. 6 & 7 M. 3. c. 1. f. 15 TG) T 


4 


„ 
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Ic) How Apprentices are to be taken Caze ok, when 
their Maſtezs happen to (a) die. FE: 


| 3250000 Sands ol We. | \tice in Sid 216. pl. 
7 ſzems agreed, that if a Man be bound to infiru an Apprentice in 2!% 21% 
43 — for ſeven Years, and the Maſter des, that the Condition is 3 
-enſed with, being a Thing perſonal ; but it he be bound further, that Lev. 177. 
on mean Time he will find him in Meat, Drink, Cloathing and 3 Salk. 41, 


ther Neceſſaries, here the Death of the Maſter doth not diſpenſe with 42, 


— 


b Condition, but his Executors ſhall be bound to Ferien it, as far as 2D 7 37 


her have Aﬀets. 1267. See 


Ks | © Burn 58. 

12. denied to be Law. 2 Stra. 12679——(a) There ſeems to be no ſufficient clear 8 
it hall be done with an Apprentice upon the Maſter's dying, which is a Caſe which muſt needs 
ie; happen. Burn's Obſe rv. 245. 1 | | | 

But if a Perſon is bound Prentice by Juſtices of Peace, and the Maſter Carth. 231. 
pens to die before the Term expired, the Juſtices have no Power to Sal ODIN 
lle his Executor, by their Order, to receive ſuch Apprentice, and main- 1 
in am; for by this Method the Executor is deprive of the Liberty of ver. K ? 
lading Plene adminiftravtt, which he may do, in caſe Covenant be 12 Mod. 25. 


nagt againſt him, and muſt maintain the Apprentice, whether he hath Cane 2 
, lets or not. > : ; . | 


. 


e Trade. 


T, 
Per 


2 4 — — EET = 3 Py as. 


(H) Of Servants UUages, how recovezable. 


| sclearly agreed, that if a Perſon retains a Servant, and agrees to pay 9 C088. ah. 
im ſo much by the Day, Month, or Year, that he may have an Ac- 2 Rol. Rep. 
iainſt the Maſter on the Contract, or againſt his Executors; and that 
en ſuch Retainer will be preſumed to be in Conſideration of Wages, 
Mels the contrary appears. | 5 
Hiß a Man be retained in London, to ſerve beyond Sea, he may have Brownl. 5+ 
«Aion for his Wages in England; and lay his Action in any County, 
ile Manner as an Obligation bearing Date at Roan in France, may be 
n Brg/and, alledging the Place to be in ſuch a County where he 
his Action. | | 5 | 
'Ato the Juriſdiction of Juſtices of Peace herein, by the 5 Elia. cap. Bridgm. 
t. 15. for the Declaration and Limitation what Wages Servants, 119. 
rers and Artificers, either by the Year or Day, or otherwiſe, ſhall | 
e and receive, it is enacted, That the Juſtices of Peace of every Shire, 
C ng and Liberty, within the Limits of their ſeveral Commiſſions, or 
Sore Pan of them, being then reſiant within the ſame, and the She- 
of that County, if he conveniently may, and every Mayor, Bailiff 
"ther Head Officer within any City or Town Corporate, wherein is 
af Juſtice of Peace, within the Limits of the ſaid ee Town Cor- 
Ip and of the ſaid Corporation, ſhall. yearly at every General Seſ- 
firſt to be holden and kept after Zafer, or at ſome Time 2 
; 5 ; «c wit þ 
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* within fix Weeks next following every of the ſaid Feafts of Zaſir 
ſemble themſelves together; and they ſo aſſembled calling uno 4 
* ſuch diſcreet and grave Perſons of the {aid County, or the faid cin 
*'Town ee as they ſhall think meet, and conferring together 
« ſpecting Plenty or Scarcity of the Time, and other Circumſtances neu 
« fary to be conſidered, ſhall have Authority by Virtue thereof, within 
« Limits and Precintts of their ſeveral Commiſhons, to limit, rate andy 
« point the Wages, as well of ſuch and fo many of the faid Arifce 
« Handicraftſmen, Huſbandmen, or any other Labourers, Servant 
« Workman, whoſe Wages in Time paſt hath been by any Law or & 
« tute rated, and appointed, as alfo the Wages of all other Labouren 4 
« tificers, Workmen or Apprentices of Huſbandry, which have not he 
rated, as they the ſame ſuſtices, Mayor, or other Head Officers, wi 
ein their ſeveral Commiſſions or Liberties, ſhall think meet by ther) 
| e « eretions to be rated, limited or appointed by the Year, Week, Month 
be ____ * otherwiſe, with Meat and Drink, or without Meat and Drink; and u 
Page 338 Wages every Workman or Labourer ſhall take by the Great ſor . 
1 ing, Reaping or Threſhing of Corn and Grain, or for mowing or! 
ing of Hay, or for Ditching, Paving, Railing or Hedging by the } 
« Perch, Lugg, Yard, Pole, Rope or Foot, and for any other Kind 
. © reaſonable Labour or Service, GS. 5 
In the Conſtruction of this Statute, the following Opinions have he 
88 holden: | | | „ 
2 Ld. Ram. That though the Statute only gives the Juſtices Power to ſet the} 
820, 821. © for Wages, and not to order Payment; yet grafting hereupon they1 
| ns now, from the frequent Practice, and the Indulgence the Law gives 
$4 8 Remedies for Wages, order Payment, as well as aſſeſs the Rates. 
„ 9k | 
204. 8 Mod. 68. Seſ. Caf. 35. pl. 37. Cafe of Set. & Rem, 234. 2 Salk. 441. pl. 3.44% Þ 

484, 485. 3 Salk. 262. Str. 8, 475. Fol. 418. | | | | 


ce 11 
er int 
pany 
rant. 


Ane. 2. That though a fingle Juſtice may compel Payment, yet the Done 
Spe and ſettling Wages is only in the Seſſions; and that a ſingle Jullice ci 


= E arreſt the Party refuſing to pay in the firſt Inftance. Ege 
2 Stra. 102. | „ | Uſe 
iel Cal. 100, pl. 100. 24 Vin. Abr. 4:8, pl. 16 f : Eon 


Ca. Laa and That Juſtices of Peace have no Juriſdiction to judge of Wages, ent Conk 
E9. 25 in Caſe of Huſbandmen; but yet the Court in Favour of Servants 
6 Mod. 91. always, unleſs the contrary appears upon the Face of the Order, pre 

| Servants to be Servants. in Huſbandry, and will admit of no coliai 
Proof to the contrary. ST, Oo 25 

2 Jon. 4. Therefore an Order, that a Perſon ſhall pay ſo much to his Coach 

8 Mod. 140 was quaſhed ; for here it appears, upon the Face of the Order, thats 


5 Sad od not a Servant in Huſbandry. 


6 Mod. 204, And on the Authority of this Caſe it hath been held, that the 
. cannot make Orders for the Payment of Footmen, Bricklayers, 
ters, Sc. Servants Wages ; becauſe their Juriſdiction is confined to 
5 of ſuch Servants, whom they may compel to ſerve accomun 
3 tne Statute. | | 

2 Salk. 442. So where, re the Face of the Order, it appeared to be ſor bel 

7 N 204. ment of the Wages of two Perſons retained by A. Overſeer ney 
Forteſe. in the Gardens of Hampton- Court, the Order was quaſhed. But 1 
Rep. 317. Caſe it was held, that had the Order been general, 273. to pa) 1 
| Cafe of Sel.two of his Labourers, or two of his Servants, the Court would hare 

> Satk. 281. Poſed them Servants in Huſbandry ; but that here there was 09 
Pl. 2. for ſuch an Intendment, ſince the contrary appeared. 


% ; * : 
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go where one Rycraf?, a Juſtice of Peace in Middleſex, made an Or- 5 Mod. 146, 
bor the Payment of a Seaman's Wages; and, upon an Action brought 8 | 
nf him, the Plaintiff rece-eTed zol. Damages. | +  Subjed, N 

? i 3 | | 22 in. Te 
pl 15 2 Ld. Raym. 1305» 4 Burn 61. | 11 Mod. 266, 267. Forteſc. Rep · 247. Stat. 20 Geo. 
19 . 1. 2 el. Caſ. 99 Pl. 99. | EGS 
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\ ({that Ang of the Servant are deemed the Walter's, 
f which the Malter map take Advantage. | 


AUFRE are ſeveral Acts, which, being done by a Servant, will be Lit. f. 433. 
neon effectual and advantageous as if done by the Maſter himſelf. 8 Lit. as - 

nee it is held, that continual Claim made by a Servant is good; as if he N 

fer into a Part and Claim, Sc. or if the Maſter ſays, that he dares not go 

pany Part of the Land, nor approach nearer than D. and commands his Page 359 

rant to 20 to D. and claim, and the Servant does ſo; this is ſufficient, | 

uh the Servant had no Fear, for he doth as much as he was com- 

Kel to do, and all that his Maſter durſt, or ought by the Law, to do. 

Bit i the Maſter be in Health, and command his Servant to go to the Lit. f. 488. 

and claim, Cc. in this Caſe a Claim made by the Servant, as near as Co-Lit.258. 

tires, is void ; for he does not do all that he is commanded, nor ſo b- 

bas the Maſter durſt have done. 

Bit if the Maſter be fick, or a Recluſe, (one who, by reaſon of his Or- Co. Lit. 258, 

cannot go out of his Houſe) and he command his Servant to go and * _ 

in for him, and the Servant goes as near as he dares by Reaſon of Fear, - 

this is ſufficient, though the Command were to go to the Land; and 

recularly, when a Servant doth leſs than he is commanded, his Act is 

g but when a Servant exceeds his Maſter's Command, it is void only 

br as he hath exceeded. „ : | - : 

{a Feoffment with Livery be made of Land, the Servant of the Owner 2Rol. Abr, 5. 
in Poſſeſſion, the Livery is void, though made with the Conſent of _ 

*r1ant; for the Servant continuing in Poſſehon, it muſt be only for 

Uſe and Benefit of him that placed him there, and conſequently the 

Elton of the Servant muſt be looked upon as the Poſſeffion of the 

ker; and the Servant having no Intereſt, but in Right of his Maſter, # 

Conſent was void, and he could neither make a Surrender, nor a 

kncy at Will, to the Fecffor. | | | 

e Maſter hath an Intereſt in the Labour and Acquiſitions of his Ser- Co · Lit. 117 

ad his Acts herein are ſ: id to be for the Benefit of the Maſter; ac- *' 25 

2 to the Rule, Qyieguid acquiritur ſervo acquiritur Domino; but the 

Kol 2 hired Servant cannot maintain Trover for any Property ac- 

i by the Servant; nor can he have any other Remedy againſt a Per- 


*0 employs him, but an Action on the Caſe per guod ſervitium 
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% ! 18 otherwiſe of an Apprentice; and therefore where a Water- Salk. 68. 
$ Widow , pl. 9 5 
ow took an Apprentice, who went to Sea, and earned two 

9 which came to the Defendant's Hands; the Widow brought Demir. 
*P and had Judgment; for what the Apprentice gains, he gains to 13 Mod. 415. 
0 and whether legally Apprentice, or not, is no Ways mate- 

u is enough if he be ſo de factof. T It is 2 
7 Maſters to recover the Wages earned by run-away ApPrentices at Sea from: d 
ano receive ſuch Wager. 5 . 0 | : 5 | 

/ | | 7 N It 
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MASTER aww SERVANT, 
Godb.366-1, It is ſaid, that the Maſter ſhall have Advantage of his 8 
org and tracts, in the ſame Manner as he ſhall be bound by them, as to thoſs 

el, ters which come within his Compaſs as a Servant; as where a Gn. 
was ſent by a Miſter to a Debtor, and appointed by him ad Con l 


et agreandum the Money due from the Debtor; and there N 


; 0 
the Balance 


miſe made to the Servant, to pay what was due upon 

| Agreement, it was held, that the Maſter might maintain an Action in 

_ own Name, on the Promiſe to his Servant. 

Sanftes. I the Servant is robbed of the Maſter's Goods, the lader or &, WP" 
bea gz. may have an Appeal, DE Ty 

Latch. 127. i ; 4 | 

: 8. F. and he that begins firſt ſhall recover, and prevent the other of his Action, Pr Deddrridy, 


. 


Rol. Abr. 98. If a Servant is couzened of his Maſter's Money, the Mat ene 
* s 0 N : n er ma Q 

> ig J 4c an Action on the Caſe againſt the Couzenor f. ; : ted 

1 Bl. Rep. | 4 ny | ant 


427. 3 Term Rep. 51. - - 


5 


+ In a late Caſe at Guildhall, a Maſter recoyered, in an Action for Money had and received 
large S un, which his Servant had ſquandered away, and Joſt, (his Maſter s Property,) in the 1 
xance of Tickets, in the Lottery; againſt the Lottery-Office Keeper. 


But for this Tf a Servant be robbed of his Mafter's Money, though in the Abſet 
2 5 > ee the Maſter may maintain an Action for it againſt { 
| undred, 1 . | | | 


+ 
— —— _ ——— "TC I. 


* 


— 20 


; *Page560 * (K) IUhat Ads of the Servant ſhall be deemed t 


Maſter's, for which the Waſter ſhall anſwer and Cuſ 
bound. | ? 15 8 und 

T HE Reaſon why the Acts of a Servant are, in many Inſtan ul 

| eſteemed the Acts of the Maſter, ariſes from the Relation bets Ar 


a Maſter and Servant; for as in Strictneſs every Body ought to tran 
his own Affairs; and it is by the Favour and Indulgence of the Lan, 
he can delegate the Power of acting for him to another, it is highly 
ſonable that he ſhould anſwer for ſuch Subſtitute, at leaſt ci; 
that his Acts being purſuant to the Authority given him, ſhould be de 
ed Acts of the Mafter. | | | f 
11 E. 4. 6. Therefore if a Servant ſells a Piece of Cloth, and warrants it 10 
Jood, an Action of Deceit lies againſt the Matter. | 
$Co.Pilling- So iſa Man brings a Horſe to a Smith to be ſhod, and the Sn 
tex's Caſe. pricks it; or if the Servant of a Surgeon makes the Wound vorle 
2 Rol. Abr. both theſe Caſes an Action lies againſt the Maſter, 


181. So if the Servant of a Taverner ſells Wine to another, which 1s 


* ba rupted, an Action on the Caſe lies againſt the Maſter, though he did 


(a) If a Ser- command the Servant to ſell it to any (2) particular Perſon, 

vant ſells an | 111 
unſound Horſe, or other Merchandize, in a Fair, no AQion lies againſt the Maſter, — 
manded him to fell to a particular Perſon. 9 H. 6, 53. Rol. Abr. 95+ 8. C. Fits 40 
Caſe 5. 8. C. Poph. 143. and 2 Rol. Rep. 6. S. C cited. ——-2ut if by the Command . * 
the Maſter, he ſells to 4 particular Perſon, an Action lies againſt the Maſter, for it h | 
Sale. 9 H. 6, 53. Rol. Abr. 9s. Bridgm. 128. S. C. cited. | 


Cro. Jac. So if a Goldſmith makes Plate, wherein he mingles Droſs, ſo that 
471. not according to the Standard, and by his Servant ſells it; an A 
2 Rol. Rep. againſt the Maſter, becauſe it fails in the Price in Silver. 


23. 
1 Salk. 282. 
2 Salk. 440. | 


bd 


* . 


4M 
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MASTER Axp SERVANT. | 
ue of 1681. and, knowing them to be ſuch, delivers them to B. his Ser- _—_ mn | 
ant, commanding him to tranſport the ſaid Jewels to Harbary, and them Pop is. 16 
fell to the King of Barbary, or ſuch othe Perſon as would buy them; Cr ) 3 

100 gives 3. no Charge to conceal their being counterfeit; and there- Sefer 
n F. goes into Barbary, and knowing thoſe Jewels to be counterfeit, „er. Haw." 
s them to C. for good and true Jewels, and affirming to C. that they © Keterd- 


« north $107. deftres C. to ſell them to the faid King for 810). which Rcpert vf 


ar; the 810 to A. his Maſter; and after, the Jewels being Cro. 
"ounterſeit, C. is impriſoned by the ſaid King, till he repays the 8 100. '* ſzid, that 
+ of his own Effects; of all which Matters C. gives Notice to 4. and de- inch 
ands Satisfaction, &c. yet no Action lies againſt A. for Jewels are in gainft the 
emſelves of an uncertain Value, and B. was not by A. particularly di- Plaintiff, 

ard to C. and all that was done quν⁰j,wud C. was the voluntary Act of the Principal 
mant, for which the Maſter is not bound to anſwer. becauſe 4. 


/ 


did not or- 
25 | conceal their being counterfeit, 


%. 


King E. 6. ſold a Quantity of Lead to A. and appointed the Lord Dyer 161- a. 
th, who was then Chancellor of his Court of Augmentations, to take Pl. 4. 
nd for Payment of the Money; the Lord North'appointed one B. who 828 3 
his Clerk, to take the Bond, which was done, who delivered it to 8 
E Lord; and he delivered it back again to his Clerk, in order to ſend it 
the Clerk of the Court of Augmentations; H. ſuppreſſed this Bond; | 
git was held by all the Judges, that the Lord North was * chargeable Page 561 
he King; becauſe the Poſſeſſion of the Bond by his Servant, and by 
$ Order, was his own Poſſeflion. © - 15 | 
d where an Officer of the Cuſtoms made a Deputy, who concealed Dyer 258. b. 
Duties, and the Mafter, being ignorant of the Concealment, certified pl. 38. 
Cuſtoms of that Part of the | Ra into the Exchequer, upon 8 C. eited 
; he was adjudged to be anſwerable for this Concealment of his 


Want . 
© where the Leſſor was bound, that the Leſſee ſhould quietly enjoy; 4 Leon. 123. 
Lit was found, that his Servant by his Command, and he being preſent, we and 
d; this was held to be a Breach of the Condition, for the Maſter \ Modond 
Ache principal Treſpaſſer. 1 | | | 3 


ro are conflituted, Poſt-Maſters General by Letters Patent, purſuant Carth. 487. 


& Deputies, and appoint Servants at their Will and Pleaſure, and to 144 

k Scurity of them in the Name and Uſe of the King; and that they, Ld. Ram 
hot Miſters General, ſhould obey ſuch Orders as from Time to Time 646. 

kc come from the King; and as to the Revenue, ſhould obey the Or- Comyns 100+ 

Bol the Treaſury; - and it is farther granted o them, that they ſhould 3 hs 

Aiſhayiour; and this granted with a Fee of 1500/. per Annum : and Sir The- 

2 haring Exchequer Bills, incloſes them in a Letter directed to B. ma: Franke 
Tofer, and delivers it at the Poſt- Office at London, into the Hands 2 92. 
| 8 ao was appointed by the Poſt-Maſter General to receive Letters, 488. 
11 a Salary; the Letter having miſcarried, and the Exchequer-Bills | 

An held by three Judges, againſt Holt C. J. that the Poſt-Maſters 

u d not liable, and this from the Multiplicity of Servants they 

wated to employ, and againſt whom it is impoſhble for them to ſe- 

ulelves, the Inconſiderableneſs of the Premium, Sc. f. T Yide the 


"Hl ; Caſe,and gr, 
2 "un of Mit was not the moſt rational, the Reaſon aſſigned for the Judgment ſeeming a 


But if 4.being poſſeſſed of certain artificial and counterfeit Jewels ofthe Rol. Rep.5. 


ac. 469. | 


ney C. pays B. and B. thereupon immediately returns to ene and this Caſe in 
diſcovered to Cro. Jac. it 


3 Mod. 323. 


ite Statute 12 Cay. 2. cap. 35. and in the Patent there is a Power to Salk. 1. pl. 


RY chargeable for their Officers, but only for their own voluntary Faults Reben Cortes 
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| 85 MASTER any SER VANI. 
Vent. 190, It hath been held, that Owners of Ships were anſwerable to Freiphtef 


233- , for the Acts of Maſters and Mariners, in the ſame Manner as other 


4 Keb. On ters are for their Servants; and ſhould anſwer for their Embezilmen 
7112, 135. Secreting of Goods, Sc. But this proving a great Diſcouravement 
Mod. 85. Trade, by the 7 Geo. 2. cap. 15: it is Moraes ah at for ſuch Embe 
2 Lev- 69. ments, Sc. without the Owners Knowledge, the Owners ſhall only | 
12 ver. feit the Value of the Ship or Veſſel, with all her Appurtenances, and 
2 Salk. 440. full Account of the Freight due, or to grow due, for and during 
b 5 Voyage wherein ſuch Embezilment, Se. | 
tb. 58. ; 5 
Z Lev. 239. Beſen verſus Sandford. . | . 


IG 


Ded. GStud. The Acts of a Servant are deemed the Acts of the Maſter, in deal 
Dial. a. c. 42. and contracting for his Maſter, in thoſe Things in which he has a gene 
13 643. Authority; as (2) if a Servant uſually buys for the Maſter on Trick 2 
Ld. ee the Servant buys ſome Things without the Maſter's Orders, yet iff 
424. Mlaſter were truſted by the Trader, the Maſter is chargeable, though] 


. 3 Salk. 234. Things never came to the Maſter's (5) Uſe. 


5 : | 
@) Show. 95, ſo ruled upon Evidence, by Hel? C. J. ) That coming to the Mafter's Uſe, c 
Iy implies an Authority from the Maſter, and ſhall charge him. Brou nl. 64. 


Show, 95. But if a Man ſends his Servant with ready Money to buy Meat, 
Ar Holt C. J. N Goods, and the Servant buys upon Credit, the Mafter is not chat 
1 5 able. | 
Brownl. 64. 80 if the Maſter had forbid the Tradeſman to truft his Servant, 
__ ſhall excuſ,the-Mafter, on Evidence. 55 
Ca. Lawand And herein it is ſaid, that a Servant, by tranſaQing Affairs for his N 
£4. 110. ter, does thereby derive a general Authority and Credit from him; ul 
*Page 562 general Authority is not liable to be (e) determined for a Time, by 
particular Orders or Inſtructions, to which none but the Mater 
CS ervant are privy; for that, if this ſhould prevail, there would be an 
(5) A Caſe gf all Dealing, but with the Maſter. | 


cited he- 
tween Monk and Clayton, where the Ad of a Servant, though out af Place, bound his Maſter, by 
of the former Credit given him by his Maſter's Service, the other not knowing that he was dicht 


: | | | 

2 Salk. 442. If a Maſter ſends his Servant to receive Money, and the Servant int 
Pl. 4. of Money takes a Bill, and the Maſter, as ſoon as told thereof, diſag 

c e 398. he is not bound by this Payment; but Acquieſcence, or any ſmall! 
La. Ra 5% will be (4) Proof of the Mafter's Conſent; and that will make the 

| 85 | the Servant the Act of the Maſter. 


Im. Rep. d) If 4 Merc 


Apprentice draws a Bill in this Winner oct o pay ſuck a Sum for my Maſter ; to chan 

Maſter with this Note, it is ſaid, there ought to be either an Authority precedent, or 2 vo 

ſequent + or that the Maſter had intruſted him with his AfairsJ ; otherwiſe the Mafter tha) 
chargeable, Comb. 450. Ld. Raym. 224. 3 Salk. 234. pl. 4 


* 


— 


1 
—— „ 


+ To make the Mafter liable in ſuch Caſe, gz. if there ſhould notibe Evidence, that be had 
Authority to his Servant, to make ſuch Notes. ' | | 


Salk. 282. Pl. If A. brings Caſe againſt the Maſter of a Stage-Coach, on the Cult 
11: ruled »7 the Realm, for a Trunk loſt by eee ee e and on een 
Bi, wg pears, that the Trunk was delivered to the Servant who drove t # | 
the Plaintiff who promiſed to take Care of it, and that the T runk was loſt ou 
nonſuited Poſſeſſion; the Action does not he againſt the Maſter; for a Stage a 
accordingly; man is not within the Cuſtom as a (e) Carrier is, unleſs he take 8 


N Price for the Carriage of Goods, as well as Perſons, and though Moe 


Porter re- 


MASTER aww SERVANT: 


; he Driver, yet that is a Gratuity, and cannot bring the Maſter ceives, - 
hh Cuſtom ; for no Maſter is chargeable with the Acts of his Ser- Goods, the 


but when he acts in Execution of the Authority given by his Matter ; 2 egg 
Comb. 118. 
7 5 I 
_————+ Moſt if not all Stage Coaches do now carry Goods for Hire, and therefore come 
lin the Deſcription of Carriers, „„ ; 


ant, 


1nd then the Act of the Servant is the Act of the Maſter. + 


The Maſter mult alſo anſwer for Torts and Injuries done by, his Servant, 2 Salk. 44T. * 
i Execution of his Authority; as where a Pawn-Broker's Servant took a ÞL% Br 
hun, the Pawner came and tendered the Money to the Servant, who ſaid, 2% C. J. 
ke had loſt the Goods; upon which the Pawner brought Trover againſt th 
Haſler, and it was held well. TT | 


at life Priur 
© at Guildhall 
£ Id. Raym, 
738. Caſ. Temp. Holt 642. pl. 3. 
| & where the Servant of 4. with his Cart run againſt another Cart, 2 Salk. 447. 
vherzin was a Pipe of Sack, and overturned the Cart, and ſpoiled the ph cited. 
&k; it was held, that an Action lay againſt A. | 1 
| N | © 5 | As there is 
un little genuine Wine, the beſt Method is to declare ſor Wine, and for a certain Liquor called, 
Fire, of ſuch a Denomination. | | 


$ where a Carter's Servant run his Cart over a Boy; it was held, the 2 Salk. 44r. 
Boy ſhould have his Action againſt the Maſter, for the Damage he ſuſtain- 2 _ ; 
ed by this Negligence. : 5 _ ym. 
o where the Servant of A. brought a Coach and two ungovernable Vent. 295. 
Hofes of his Maſter's to Lincoln's-[nn-Fields, a Place much frequented by 2 Lev. 172. 
People, and there drove them to make them tractable, and fit them for * Pe 
Coach; and the Horſes being unruly, and for Want of Care, c. run Alg. 
won the Plaintiff, and hurt and wounded him; in an Action brought 
bath againſt the Maſter and Servant, it was held, that it well lay; and + 
at it ſhall be intended the Maſter ſent the Servant to train the Horſes 


: 
Nele 


** 


* — — 


q mY 


ll) For what Aas of his ſhall the Servant himſelf 
anſwer to others, 


F a Maſter command his Servant to do what is lawful, and he miſbe- Skin. 228. 
tare himſelf, or do more, the Maſter ſhall not anſwer for his Servant, 5. 
k the Servant for himſelf, for that it was his own Act; otherwiſe it 
ut be in the Power of every Servant to ſubject his Maſter to what Ac- 
« or Penalties he pleaſed. 1 . | 
Aud on this Foundation it hath been ruled, that if a Man command page 563 
rant to do a lawful Act, as to pull down a little Wooden Houſe; n 3 
Rerein the Plaintiff was, and would not come out, and which was car- 
upon Wheels into the Land, to trick the Defendant out of Foſſeſſion,) 
bid him take Care that he hurt not the Plaintiff; if, in doing this, the 
mnt hurt the Plaintiff, in Treſpaſs of Aſſault and Wounding brought 
Rl the Maſter he may plead Not guilty, and give this. in Evidence ; 
that be was not guilty of the Wounding, and the Pulling down the 
4 "as a lawful Act. 5 ; : | we 
bit it is laid down as a Rule, that, in every Caſe where the Maſter has gx. 4, 45, 
rer to do a Thing, whoever does not it by his Commandment is a Per Choke. 
fear 25 well as the Malter, | 5 


Ws, 11, "Fe - | 1 
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22 E. 4,45. If a'Maſter locks a Man into his Houſe, and delivers the Key to hi 
Fer Jau. Servant, if the Servant be ignorant that any Body be there, the gs | 
net chargeable; but if he knows that the Maſter had impriſoned one t. 
 tiouſly, and he ſtill keep him in Priſon, he is liable to an Action. 
+ If the Servant of a Taverner ſells Wine that is corrupted, (a] know: 
n e | , now 
7 or Abr. it to be ſo, no Action of Deceit lies againſt the ee for 1 it 1 
_— (a) If the 2s a Servant. N WEE 8 ; | 
"3 Attorney in 5 | | | 
an Action of Debt knows of, and was Witneſs to, a Relcafe of the Debt, made before the Adio: 
brought for it; yet no Action lies againſt the Attorney, for he acted only as a Servant, and in the 
Way of his Calling. Mod. 209. [Sed qu.] „„ : 


Rol. Abr. If the Servant of 4. leaſe Lands to another for Years, reſerving a Rent 
27 N to 4. and, to perſuade the Leſſee to accept thereof, he promiſes, that be 
. 8 ; P- ſhall enjoy the Land, during the Term, without Incumbrances; if the 
Broting ver. Land be incumbered, Oc. the Leſſee may have an Action on the Cake 
N againſt the Servant, becauſe he made an expreſs (5) Warranty, 

. (65) If one „ | S 

| Aer his Servant to ſell an ill Horſe, and the Servant ſells him for a good one, wherchy the 
Servant is arreſted and indamaged; yet the Servant ſhall not have his Remedy apainſt his Maler 
Cro. Jac. 471, [Q. If the Servant did not know it was an ill Horſe ?] | 


Yelv. 137. If a Man draws a Bill, to which he puts his Seal in this Form: Mens- | 5 

Talbot ver. randum, That ] have received of J. S. to the Uſe of my Mafer, the Sun of 

Cs: 40l. to be paid at Michaelmas following ; the Servant is liable hereby, for 

| though in the Premiſſes it is ſaid to be to the Uſe of his Maſter, yet the 

8 Payment being indefinite, muſt be underſtood to be by him who ſealed the 

\ Bill; but it is ſaid, that if it had been to be repaid by his Maſler, that 
(e) Whether (c) the Servant had not been liable. | 7 


he who 


ſpeaks for or fetches Goods for his Maſter, without any particular Promiſe of paying for them, is cy 
liable to pay for them; and where, upon the Circumſtances of ſuch a Caſe, though he may be held ther 
liable at Law, a Court of Equity will relieve ; vide Preced. Chanc. 46. Abr. Eq. 308. 8 
Mich. 7 So where -Mr. Mildmay, 2 to the York Buildings Company, r. "1 
Geo. 2. in ſiding in Scotland, drew a Bill of Exchange in Favour of J. S. on their | Core 
= yer. Caſhier in London; which Bill runs thus: To —— Biſbop, Caſhier to th 5 
Bi ' Honourable Governor and Aſſiſtants of the York Buildings Company, a AG 


2 Kal 136. their Houſe in Winchefter-/treet. Sir, Pray pay to J. S. or his Order, 200: 
pl. 116. and place it to the Account of the Company for Value received, 26 


2 Barnard. Advice, by your humble Servant, Charles Mildmay, The Letter of Advice 90 
„ 320. referred to, was directed to the Governor and Company, informing them TY 
a. 955* of the Dranght made upon Mr. Biſbep, in Favour of J. S. (but it did vo =) 

appear that this was the uſual Method of drawing Bills on the Company 14 


Mr. Biſbop accepted the Bill generally, viz. Accepted by J. Biſbop ; ane 
if this Acceptance ſhould charge him in his own Right, was the Queltivn 
which was ſaved for the Judgment of the Court, after a Verdict at N 
Prius for the Plaintiff; and it was reſolved it ſhould. the C 


_ 


* 


8. C. Levon ver. Xiel. Cowp. 341. 1 Term Rep. 535. 


9 if a Servant, that drives his Maſter's Cart, by his Negligence ſuffers 7 H. 4. 14. 
le Cattle to periſh, an Action upon the Caſe lies againſt him. Bro. Tit, 
if a Man deliver a Horſe to his Servant to go to Market, or a Bag of PI fur 
lwey to carry to London, which he neglects to do, the Maſter may have kg pee 4 
clio of Account or Detinue againſt him. _ © Moor 248. 
A Maſter lends his Servant, that uſed to tranſact Affairs of that Nature 10 Mod. 
b tim, on Saturday Morning wich a Note drawn upon Sir Stephen 109. 
av, with Orders to get from Sir Stephen either Bank-Bills or Money, Nick ver, 
3 them into Exchequer- Notes; but the Servant having other Bu- Boba. 
of his Maſter's upon his Hands, to ſave himſelf the Time and: | 
a going to Sir Stephen, goes to B. and prevails. with him to give 
[82 bank-Bill for Sir Stephen's Note, and then in purſuance of his Maſ- 
5 Tee J | | ters 
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his 8 | 1 i TEE kk W 8 
80 „(/) For what Aas of His wall the Servant ankwer *Pages6 | | 
is aud be reſponſible to his Paſfer ; And berein, = 
ing | | | | 8 . 
but : e | TS 
1. Where by an implied Truſt or Confidence a Servant ſhall anſwer in a Ta 

: | Civil Action. N | 

Mon N ; . | | 5 5 
= F a Man commits Money to his Servant to carry to ſuch a Place, and 8Co. 84, & 1 
| he is robbed, the Servant ſhall not anſwer for it; for a Servant only % Tit, To 

zent undertakes for his Diligence and Fidelity, and not for the Strength and * 155 
be Security of his Defence, and therefore ſhall not be obliged to preſerve his Ie 
the Vaiter's Property at all Adventures; and herein the Law, as now ſettled; >3% 
Cale makes a Difference between a Servant and another independent Perſon ; "1 
for every other Perſon has naturally no more than the fingle Care of his "RIM 

own Aﬀairs, and is not bound in Point of Duty to defend or intermeddle = 

the with the Property of another; but where he will offictoufly create to himſelf 7 Wide, 
ater, ſuch an Undertaking, he is obliged to anſwer the Loſs, if auy happen: but £79 
z Servant is, by the Duty of his Place, under the Command of his Maſter, 1 
ud is bound, in Point of Neceſſity, to take Care of another's Affairs. . 
lame. I Now-the firſt Contract, whereby he becomes a Servant, implied no more 4 
wy than an Undertaking for his Care and Obedience ; and whenever he after- 1 
, for rds intermeddles in the Affairs of his Maſter, it is but in Conſequence of Wu 
t on that original Contract, and therefore cannot be extended any further; and 49 
* face, when he firſt contracted, it was no more than an Undertaking for his 1 
; own Care and Fidelity, whenever he intermeddles with his Maſter's Affairs, 1 
i is under that general Undertaking, aud by Conſequence he cannot be To 
em, is darged but for Deficiency, in Point of Care, or of Faithfulneſs; and Ly 
c held therefore is not anſwerable for any inevitable Accident. ” / WY. 
But if A. is employed by B. to ſail from England to the Indies, and A. Sid. 298. 1 
crenants, that he or his Servants will not thence import any Callicoes, c. _ 1 SH. 
. es ud 4, retains C. as his Servant in this Voyage, and acquaints him with th: * 77 r 1 
ther Corenants, and notwithſtanding C. falſely and fraudulently brings thence AG | 4 
to the certain Callicoes, &c. A. ſhall have an Action againſt C., for though no © 
* Action lies by a Maſter for the bare Breach of His Command, yet if a Ser- 4 
2004 wat does any Thing falſely and fraudulently, to the Damage of his Maſter, 4 
mw_ Oy Y 5 | 

as a Adtion will lie, | | | | N 
\onch do if a Merchant's Servant takes his Maſter's Goods that are arrived at Rol. Abr. 24 
then a Port in England, and, before Payment of the Cuſtoms, lands them, per 105. * 
id : gud the Goods are forfeited and ſeiſed by the King; the Maſter may have Cro. Jac. 5 
pan) a Action of Treſpaſs upon the Caſe againſt his Servant, | 265 : 4 
+ ant Pg Lane 65. py 
$. 
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Page 565 


P. C. 505, 


Hale's P. C. 


666-7. 


* 


\ 


« 


2, 3. 
3 Juſt. x5. 
Hawk. P. C. 
x f a 5 % 


' Hale's Hiſt. At Common Law, a Servant or Apprentice, without any Regard to 


' « delivered to keep, that if any ſuch Servant or Servants withdraw them- 


* eighteen Years; but every ſuch Apprentice, or Perſon within that A 


 Sfteen Years robbing their Maſters. 


* 
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* ter's Orders inveſted it in Exchequer-Notes, which he brought to his Mil. 
ter, not letting him know but that he had gone to Sir Stepben; Sir $ the l 
Evans failing on the Monday ee it was adjudged that this Lat Maſt 
ſhould fall on the Maſter, and not on B. and the Court was of Opinion, Wi 

that the Maſter could not recover it of the Servant, the Loſs being oces Tpeczu 
fioned by a mere Accident, and not by either Folly or Negligence, | 


2. Where Servants or Apprentices ſhall be puniſhed criminally, for A 
done in relation to their Maſters, | 


Age, might be guilty of Felony in feloniouſly taking away the Goods of 
their Maſter, though they were Goods under their Charge, as a Shephend, 
Butler, Sc. and may at this Day for any ſuch Offence be indicted, as for a ak 
Felony at Common Law; but at Common Law, if a Man had dlivered 
Goods to his Servant to keep, or carry for him, and he carried them ay 
animo furandi ; this was conſidered only a Breach of Truſt, but not Felony, 
But now by the Statute of 21 H. 8. o_ 7. it is enacted, That all aud tl, by 
4% ſingular Servants, to whom any Caſkets, Jewels, Money, Goods or E 
% Chattels, by his or their Maſters or Miſtreſſes ſhall from henceforth be = 


« ſelves from their Maſters or Miſtreſſes, and go away with the Caſkets, 
% Jewels, Money, Goods or Chattels, or any Part thereof, to the Intent to 
« ſteal the ſame, and defraud his or their Maſters or Miſtreſſes thereof, 
« contrary to the Truſt and Confidence to him or them put by his or their Mater 
% Maſters or Miſtreſſes, or. elſe being in the Service of his or their Ma- 
c ters or Miſtreſſes, without any Aſſent or Commandment of his Maler th be 
“ or Miſtreſs, imbezil the ſame Caſkets, Jewels, Money, Goods or Chattcly 
« or any Part thereof, or otherwiſe convert the ſame to his own Uſe, wich 
& like Purpoſe to fteal it; that if the ſaid Caſket, Jewel, Money, Goods 
« Chattels that any ſuch Servant ſhall go away with, or which he ſhall in — 
5 bezil, with Purpoſe to ſteal as aforeſaid, be of the Value of 4ov. 0f 
% above, that then the ſame falſe, fraudulent, or untrue Act and Demeanot (x) q 
& ſhall from henceforth be deemed and adjudged Felony, &c. Pronided U 
te it extend not to Apprentices, nor to any Perſon under the Age « 


« doing that AR, ſhall be, and ſtand in the like Caſe, as they were bel 25. 
« the making of this AQ.” | L TY are 

By the Act of 27 H. 8. cap. 17. Clergy was taken away in this Cale, i tht in - 
the Indictment were laid ſpecially upon the Act of 21 H. 8. cap. 7. 10 bh, thy 
purſuant to the ſame, and by the Act 28 H. 8. cap. 2. this Act of 21 H. tht the 


cap. 7. was made tual ; but by the Act of 1 E. 6. cap. 12. theſe Ac IF 

whe both dds bas again, 5 Act of 5 Elia. cap. 10. fed. 3. U g 
Act of 21 H. 8. cap. 7. was re· enacted and made perpetual; but it did nd 
tevive the Act of 27 H. 8. cap. 17: for taking away Clergy. But vor! Reva 
12 Ann, cap. 7. Clergy in ſuch Caſes is taken away from Facts committe Nan 
in any Houſe or Out-houſe, except as to Apprentices under the Age « . 


In the Conſtruction of this Statute the following Opinions have bet 
holden. * 3 | T- | 
I. That it extends only to ſuch as were Servants to the Owner of 
Goods both at the Time they were deliyered, and alſo at the Time wat 
they were ſtoleensns. oY 

2. That it is ſtrictly confined to ſuch Goods as are delivered * 
and therefore that a Receiver, who having received his Maſlcr's " 
runs away with them, or à Servant, who being intruſted to 


Ly 
- 


MA STPR an {SERVANT | 
®qrto receive Money due ona Bond, ſells the Goods, ec. and departs with Page 5 66 
te Money, is not within the Statute ; but that a Servant who receives his 
+ ers Goods from another (a) Servant, to keep for the Maſter, is as (4) Or the 


Jack guilty as if he had received them from the Maſter's own Hauds ; «3; 
b cauſe ſuch a Delivery is looked upon as a Delivery by the Maſter. | 


__ 


N * 9 . 
NET "TT Ws, - - 2 5 
n . jt 


. Miſtreſs as if ſhe were Sole. Hale's Hift, P. C. 668. 


| +, That it includes not the Waſting or Conſuming of Goods, howſoe ver Hawk. P. C. 
lol it may be; nor the Taking away of an Obligation, or any other bare 94. 
(lyſe in Action. Ta : 2 5 ; | 

. That it extends not to the Taking of ſuch Things, whereof the actual Cromp. 50. 
Property is not in the Maſter at the Time; and therefore, that if a Servant Dalt. c. 103. 
ring Money or Corn, Oc. delivered to him, melt down the Money of Hawk. F. C. 
own Head, without the Command of his Maſter, into a Piece of Plate, | 
«turn the Corn into Malt, and then run away with them, that he is not 
within the Statute ; becauſe the Property of theſe Things is ſo far chang- 
&, by altering them in ſuch a Manner, that they cannot be known again, 

ithe Maſter cannot afterwards take them, without being a Treſpaſſer ; but 
| is agreed, that if a Servant make a Suit of Clothes of Cloth, or a Pair of 
Shoes + of Leather, delivered to him by the Maſter, and then run away +4 How can 
ith them, that he is within the Statute z becauſe the Property is no Way a Pair of 
nerd; and even in the firſt Caſe, Hawtins ſeems to be of Opinion, that Shoes be 
the Taking of the Plate and Malt is within the Statute ; and that the whole ati 
44 of the Servant, taken together, ſhould be deemed a Converſion of the ning gu For 
Mafter's Goods to his own Uſe, with an Intent to ſteal them, which brings was not of 
x within the expreſs Letter of the Statute ; and on which Foundation it the Value of 
uh been reſolved, that a Servant who changes his Maſter's Money from 402. which 


Wer to Gold, ing then runs away with it, is within the Beanie. 9 — wy 


— 8 


Fd — * * 8 TO" > 
1 


Y Ok e the Paſter's Authority over his Servant, and 
how far he map correct and puniſh him. 


Tis dearly agreed, that a Maſter may correct and puniſh his Servant in 38 H. 6. 25. 
reaſonable Manner for abuſive Language, Neglect of Duty, Oc. and Sid. 175. 
at in an Action of Aſſault and Battery brought againſt him, he may juſ- 
Wh, that he was () his Servant, gave provoking Language, &c. and (4) lt is aid, 
Ja therefore moderate caffigavit 5 and on Iſſue of (e) immaderate caſtigavit, that the 
E it appears in Evidence, that the Puniſhment was ſuch as is uſual from Maſter in 


io their Servants, the Maſter will be acquitted. his Jultifica- 
FE | tion mult 
; ſet forth 
Ketainer, the Place where, and in what Buſineſs, being Matters iſſuable. Sid. 177. (e) Where 
nun replied non moderate cafligavit, held well, though not ſo pertinent an Iſſue as immoderate 
+ Vent. 70. Sid. 444. 2 Keb. 623. : | . | 


= ſuch Correction muſt be moderate, it has been held, that the 2Mod. 167. 
cannot juſtify wounding his Servant; as in Aſſault, Battery and S Mod. 120, 
"os and Impriſonment, c. Defendant jultifies, for that he and 218, 330, 
* i were Servants t6 the Sheriff of Suf? ; and that the Plaintiff, 
r ſhould have been attending in Court, was at a Conventicle ; and 
by Command of the Sheriff, hwit:r kg molliter manus impoſuit 
a Plaintiff and brought him thence z which is the ſame N 
| | „ 
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*Page567 607 and ny Demurrer to this Plea'it was held ill; becauſe 610 the Wow 


or mr 6. _ ing f he ſays nothing at all, and in that he cannot juſtify. 
2 31 
He ſhould have pleaded Not guilty tothe Wounding, and now in ſuch Caſe, by ew the Sixt f 


_ c. I6. ſ. 4. the Defendant night plead Wulle Not r to the n and Juſtify a; o ab 
of;ths „ 


be Alſo it hath been held, though a Maſter may beat his Servant, that yet 
a} . he cannot delegate that Power to another; for though a Lord might ben 
9 Co. 76. a. his Villein, either with Cauſe or without, and he could have no Remedy, 
a "9g 920 yet if another by his Command did it, the Villein might have had an Aion, 
2 Cro. 360. 
14-Raym, 62, 310. 2'Stra. 953. F. x. B. 392. Black. Com. 416. 3 Vin, Abe, 20, 
Hale's Hiſt.” From this Authericy which. a Maſter hath over his Servant, it is held n 
P. C. 454. Law, that if a Maſter deſigneth moderate Correction to his Servant, and ac. 
cordingly uſeth it, and the Servant, by ſome Misfortune, dieth thereof, this 
is not Murder, but per Infortunium ; becauſe the Law alloweth him to uſe 
moderate Correction; and therefore the deliberate Purpoſe hereof is not «x 
malitia pre cogitata. 
But if the Mafter deſign an impedes or unreaſonable Corredtian, either 
| in reſpe& of the Meaſure, or Manner, or Inſtrument thereof, and the Ser- 
(a) 1 Hale's vant dic thereof; this per (a) Hale cannot be excuſed from Murder if don 
Hiſt. P. C. with Deliberation and Deſign; nor from Manſlaughter, if done haſtily, pal 
454. ſionately, and without Deliberation; and herein, ſays he, Conſideration 
per Ho oe mult be had of the Manner of the Provceatian, the Danger of the Inſtn- 
Lins, where: ment which the Maſter uſeth, and the Age or Condition of the Servant that 
2 School- is ſtricken; and the like of a School-matter towatds his Scholar. 


maſter in 

correcting his Scholar, or a Father his Son, or a Maſter his Servant, or an Officer i in whipping a Cri 

minal condemned to ſuch Puniſhment, happens to occaſion his Death, if ſuch Perſons in their Cor 

rection be ſo barbarous as to exceed all Bounds of Moderation, and thereby cauſe the Party's De 

they are guilty of Manſlaughter at the leaſt; and if they make uſe of an Inſtrument improper » 

Correction, and apparently indangering the Party 's Life, as an Iron Bar, or Sword, Nc. or kick hi 

to the Ground, and then ſtamp on his Belly and kill him, they are guilty of Murder. Hawk. P.C 

73-4. for which are cited Bratton, lib. x. c. 4. H. P. C. 31. Cromp. 28. Dalt.c, 96. Ketby. ij 

* Kelyn. 65. 5 Mod. 287. Foſt. Cr. Law 262. See Salk, 47. pl. & - 4d: war 138. Comyn. R 
13. pl. 8. Comb. 406. 3 Salk. 191. pl. 20. | | 
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0 Ok the Datter' 's Remedies againtt others fo intun 
awap, and other Jnjuries done in relation to 
Servant. 


21H. 6. 31. FT: is clearly agreed, that from the -Intereſt a Maſter has in the 7 


pl. 18. and Service of his Servant, he may maintain an Action for inticingę 


th) But it is Or taking him away. 


ſaid, that for 
taking away a Man's 1 out of his actual Service, Treſpaſs will lic} ; but that for ipticing i 


only an Action on the Cafe. Salk. 380. 7s 2 65 2 Ld. 1 TEE ; | 


1 


1 Sed qu. To maintain Treſpaſs, if it muſt not be done with Force? 


Noyro, tet. Alſo, if without any Inticement a Servant ite his Maſter, orithout N 
Leon. 240. cence or juſt Cauſe, and F. S. knowing him to be his Servant, retaizil 


Keilw, 180. 
1 an Action lies. 


— 9 28 2 "A P 8 8 3 I 2 jp Oo 
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MASTER aw SERVANT. 


| it hath been held, that an Indiament does not lie for inticing away $alk. 380." 
bu . at, being a prixate Injury, which may be redreſſed by Civil Kaon. >, i 

| rtss 5 : BY Com. 
3 Salk. 191. pl. 21. 6 Mod. 99, 182, 28g. 21.4. Raym. II 16. The Lucen er. Donis. 


117. 


the Plaintiff declared, that J. S. 19 Sep. 16 Car. 2. was re- T. Raym. . 
A prentice to ſerve the Plaintiff for nine Years, and continued 20. Com. 


am, as well the Time to come as paſt; for the Damages muſt be in- or hw 


wy ended to be taxed according to the Declaration; and if it ſhould be in- Plaintiff de- 
| * -nded otherwiſe, it would be uncertain to what Time they were taxed, clared for a 
" oe eber to the Exhibition of the Bill, or Verdict given ; and Judgment ar- 28 2 — 

| +: 389 | Sy | is Servant 


terefore a Recovery in an Action brought by one of them, cannot be plead- 
din Bar to an Action brought by the other. | Sid. 175. 


FE | e) And as 
$this that intitles the PAaſter to his AR'on, he mult always declare ger quod ſervitium Ba. Cro. 


F. 618. Rol. Rep. 393.—And therefore the Defendant may plead Not guilty, and give it in Evi- 
ace, that he did not loſe his Service. 2 Rol. Abr. 682. N 8 . os m 


But if a Man beats another's Servant to that Degree that he dies Yelv.89,90. 
* of, the Maſter loſes his Action, and muſt proceed by Indictment z Brownl.20g 
| 2 private Injury to him is drowned in the general Injury to the 2 Nel. Abr. 


2 R 
. | 568, | 
R. Raym, 


| 


li a Surgeon, in Conſideration of a 8um of Money, undertakes to cure RoLAbr.g8. 
'derrant of a Hurt, and he applies unwholeſome Medicines therets, on Rol. Rep. 

Te to make the Wound -worſe, by which I loſe-the Service of my 124. 

putt for a long Time, I may have an Action on the Caſe againſt the Bulſt. 333. 


N . 
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/ What a Maſter oz Seruaut man juſtitn doing in each 
DROM the Relationſhip between a Maſter e 2+.higth been K. 
ö | , G gr deen Hale's Hiſt... 
N reed, that a Maſter Killing a Perſon in Dofence of jhis Servant, or à P. C. 424, 
it in Defence of his Maſter, are not guilty of Murder, and that in 


1 my the Add of the Aſſiſtaut ſhall have the ſame Conſtructiun, as 
el the Party affiſted ſhould have had, if it had been done by him- 


Allo 
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MASTER aww SERVANT 

 2Ral. Abr. Alſo a Servant may juſtiff an Aſſault in Defence of bis (a) Mater, 
546. by ſome Opinions, ſo may a Maſter in Defence of his ant; but _ 

Sue Sail. bold that he cannot; becyule in fuch Onſe he may have an Adion gr ad 


407. pl. 2. ſervitium amifitt. 
(a) Bat he „%%% Yr „ : * 
cannot juſtify in Defence of his Maſter's Son, becauſe not Servant to him. Dalt. c. 54. Crompt. 146 
Nor in Defence of his Maſter's Goods. 2 Lutw. 1481,—+ Why may not the Maſter jug; 36. 
Deſence of his Servant if he does no more than is neceſſary ?—He may juſtify inter ere 1 — in 
the Peace. And why not to prevent Damage to his Servant, inſtead of lying by for an A Fa <, 
vention of Injury, being much better. 55 5 N | 
Rol. Abr. A Servant ſhall not avoid a Deed made by Dureſs to his Maſter, nor dig 
687. verſa. | 8 | 


Bro fn, As to a Maſter's maintaining a Servant, or a Servant his Maſter, in Sy 
dete 1 and legal Proceedings, it is agreed, that a Maſter may go along with his Ser. 
2 Rol. Abr. vant, or with his Domeſtick Chaplain, to retain Counſel ; alſo *he may pn 
116. one to be of Counſel for him, and may go with him, and ſtand with hin 
Moor 814. and aid him at the Trial, but ought not to ſpeak in Court in Favour of hi 
Page 569 Cauſe: Alſo if the Servant be arreſted, the Maſter may aſſiſt him with Me 
ney to keep him from. Priſon, that he may have the Benefit of his Scrrice 
but the Maſter cannot ſafely lay out Money for the Servant in a real Adiot 

7 unleſs he have ſome of his Wages in his Hand; but theſe, with the Serrant' 
| Conſent, he may ſafely dilburte . 

Hetl. 79. As to a Servant's Maintaining his Maſter, it is agreed, that a Perſon re 
2 _ Abr. tained generally as a Servant, and not for a particular Occaſion only, ma 

2 50 lawfully ride about to ſpeed his Maſter's Buſinel and may go to Counle 

for him, and ſhew his Evidence to the Counſel, or to the Jury, and ſtand! 


him at a Trial; but cannot lawfully lay out his own Money in the Suit, 
+ But gu, if he may not legally lend hi Money for the Purpoſe? 
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Marriage and Divorce. 
ARRIAGE is a Compact between a Man and a Woman for the Pn 
M creation and Education of Children; or an Exchange of muta 
ows, performed in the Preſence of God, and with proper Ceremon 
and ſeems to have been firſt inſtituted as neceſſary to the very Being of H 
man Society; for without the Diſtinction of Families, there can be no! 
couragement to Induſtry, or any Foundation for the Care of acquiri 
Riches ; and therefore all well-ordered Societies have ſettled the Solemui | 
of Marriage, and ordained that the ſame ſhould continue during Life ; 
the Reaſon is, becauſe Children gradually arriving one after another, f 
: have hardly done with the Care of their Education, till the Parents arc u 
for ſecond Marriages; and therefore it is convenient that e of 7 
continue during Life, that the mutual Care of the Parents might 1 
| ployed in making Proviſion for their Children; and that the Love Di 
ſpe& of their Children might be repaid to both Parents, without 
tion or Confuſion; which could not be well done, if the oo 
| be disjoined, and their Intereſt was to ſever after the Concern of Ec ” 
, was over: Beſides, the Intereſt of Marriage could not be 2 
carried on, if there were a Proſpect that the Marriage was anf o. 


Wu” 


1 


MAR R IA GE ANον DIVORCE. 
ned but by Death only; for each Perſon would be injuriouſſy 

8 3 Ae Stock, to the Injury of their joint . | 
4 to he Prejudice of the Education of their Offspring : Beſides that, ſuch + - 
"io [Intereſt cannot be well and commodiouſly carried on without a mu- 
I Friendſhip and Endearment, which mult be lefſencd and deſtroyed by 
he Proſpect, that the Contract might be determined by the Humour of 
her Party. Hence it is, that Fornication and all other Luſts are unlaw- 

decauſe Children are begotten without any Care or Preparation for their 
Taucation; and the Crime of Adultery receives this further Aggravation, 
iu it not only intails a ſpurious Race on the Party, for whom he is under 
yo Obligation to provide, but likewiſe deſtroys that Peace and mutual En- 
ent which ought always to ſubſiſt in the Marriage State. 


q following Heads: 


[4) What Perſons map marry within the Levitical De⸗ 
ges. 570. ä e = ET ; 

) Df Eſpouſals and Parriage Contraas; and herein 

of the Difference between Contraas in præſenti and 

futuro, and the Remedies for the Wiolacton thereof, 


0 3 the Solemnization and Ceremonies requiſite to a 
tompleat Parriage; and Herein of the Dffence of 
perfozming the Ceremonp without due Authority oz 
Licence, 575. . SY 5 5 

b) Ok Dffences againſt the Rights of Parriage. 576. 


And herein, 


1, Of the Offence of a forcible Marriage. 576. 

2. Of the Offence of marrying an Infant Female under 
the Age of ſixteen, without Conſent of Guardian. 577. 

3. Of the Offence of procuring an Improvident Marri- 

age; and therein of Marriage Brokage Contracts and 

Agreements, 578. ay OE ol 


)Yarriage how long to continue ; and Hetein of the ſe- 
beral Kinds of Divorces, 578. | ' 
And herein, | ER = 3 


|. Of Elopement. 5. a 
a Of the Offence of taking away a Wife, and of criminal 
Converſation. „ ; 8 


+ Of the ſeveral Kinds of Divorces. 582. 


e ( What 


tWe ſhall therefore conſider what is herein injoined or forbidden under * page; 30 ö 
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2242, Ce. the Creator, which deſigned the Preſervation and Continuance of fuch li 


4 ages by lde- “ (e) Levitical Degrees; and that no Perſon of what Eſtate, Derne or 
'*D 


- Lunatics. ; | 


Oc. proceeds to impeach or diſſolve a Marriage out of the Levitical Degrees, 


Rol. Abr. We mult likewiſe obſerve, that if a Perſon marry his Coufin within the 
340, 357. Levitical Degrees, yet they continue Huſband and W 
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(9) aiwhat (A) What (0) Perſons mag marry within the Levi 


AgePerſons * "EVE: 
| may 5 Degrees. | ſeen 
tract and in- Se | 8 | roth. 

termatry, TF FEREIN firſt, we muſt take Notice of the Stat ; | leceſ] 

ide Head of F 3 | tatute of (5) 32 H. 8. 

ED, 38. by which it is enacted, That no 8 } 3 wild, por 


Of Marri- (God's Law except) ſhall trouble or impeach any Marriage without the 


ots and Lu- ce Condition ſoever he be, ſhall be admitted to any of the 8; itual Co 
18 60 within the King's Realm, or any of his abies fon. 2 05 and Dou. 
loft ang nions, to any Proceſs, Plea or Allegation contrary to the Statute.” 


(5) For the general Expoſition of this Statute, vide Co. Lit. 24, 235. 2 Inſt. 683-4. Hob. 1875 
(e) But the Statute does not reſtrain the Eccleſiaſtical Courts from Divorces upon other Accounts: i 
upon the Actount of Inſufficiency, Adultery, Precontract, Nc. Vaugh. 206, &, : 


Vaugh.206, Since this Statute, it hath been dearly agreed, that if the Spiritual Cour | fer t 


that then the Temporal Courts are to prohibit them; for by that Statu Wind 

aul Marriages, that are out of thoſe Degrees, are declared to be good and 
*Page 5x lawful; and therefore, if the Spiritual Court moleſt Perſons in doing thi 
| which is declared lawful to be done by the Statutes of the Realm, they 8 
by the Temporal Courts to be prohibited, becaufe they exceed their Juri 

diction, thus bounded by the Temporal Law; but where the Law has not Len. 

bounded them, their Juriſdiction ſtill continues; and therefore within the 

Levitical Degrees they are ſtill Judges of Inceſt. 


iſe, till a Sentence 
Vaugh.208, Divorce be pronounced. | 


Py The Degrees prohibited by the Levitical Law, are ſuch as are hid to bd G 
againſt the Law of Nature, and ſuch as are againſt the Divine politin Fx 
Law. | f ; S ** 
Gn, Thoſe againſt the Law of Nature, are all Marriages between the aſceu x 


Jure 1, 5. ing and deſeending Line in inſinitum; and this is aid to be contrary to th 
Vaugh. 221. Law of Nature, becauſe it tends to the Deſtruction of the natural Wil 


habitants of the World as he originally created; and all Acts of Men tha 
tend to the Deſtruction of ſuch Species, as Murder of an innocent Perlo 
are ſaid to be againſt the Law of Nature; and therefore Inceſt, bet» 
the aſcending and deſcending Line, is contrary to the Law of Nature ; f K Chy 
the Mother would never have preſerved and educated the Female Iſſuc, ! | | 
had been admitted to the Father to have had Acceſs to them; and Fathe 
would never have educated and preſerved their Male Iſſue, if they mig 
have aſcended the Bed of their Mothers. There is alſo another 1 
why this is called unnatural, and that is, becauſe it deſtroys the natural 
ties between Parents and Children; for the Parent could never prefer 
maintain that Authority that is neceſſary for the Education and bo | A. 
ment of his Child; nor the Child that Reverence that is due to the 4 ie Dec 
in order to be educated and governed, if ſuch indecent Familiaritics - |; 
admitted. There likewiſe ſeems to be a natural Reaſon againſt this E. 
near Intercourſe between Collaterals, which is drawn from that u. f 
obſerved in Brute Creatures, wiz. that it is neceſſary to-croſs He a : 
order to continue the Species. It may be, that there being the or 
and Figure in the Blood, and a ſimilar Conformation of Veſſels, * x 
lation of it becomes torpid and inactive; whereas a new Nu 7 
of the fame Kind, where there is a different Figure and a . oY 
aud Spirits, may add a new Vigour and Ability to the Animal Oe Tis 
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i Degree; and though this be not contrary to the Law of Nature, yet 
r ns eſtabliſhed on very ſtrong Reaſons ; for if a Concourſe between 
4a and Siſters might be allowed, or their Marriages be tolerated, the 
ſt there is that they ſhould be educated togerher, and the frequent 
oortünities they have with each other, would fill every Family with Lewd- 

k and create Heart-burmngs and unextinguiſhable Jealouſies between 
"hers and Siſters, where the Family was numerous; and it would confine 

ry Family to itſelf, and hinder the propagating common Love and Cha- 

I among Mankind; becauſe there would be a Danger of taking a Wife 

it of any Family, if Women were liable to be corrupted by ſuch vicious 
»doms, This Prohibition is likewiſe carried to Uncles and Aunts, Ne- 

enz and Nieces; becauſe upon the Death of he Father and Mother they 

ne into the Education of Children Joco parentum; and by Conſequence it 
;neceſſary to propagate the ſame Reverence of Blood in ſuch near De- 

that the Uncle might have the ſame Regard and Command as a Fa- 

ber, and a Niece the fame Duty as a Daughter; it was alſo neceſſary, in 
jr to perfect the Union of Marriage, that the Huſband ſhould take the 
Nis Relations in the ſame Degree, to be the ſame as his own without 


ded by the Law of God, they can have no Difference in Relations ; and . 


Tboſe prohibited by the poſitive Divine Law, are all Collaterals t6 the Vaugh. 222. = 


Nlindion, and ſo vice werſa 3 for if they are to be the ſame Perſon *as was Page 5 72, 


oY, Conſequence, the Prohibition touching (a) Affinity mult be carried as (a) Accord- 
che Prohibition touching Conſanguinity. 5 ing to the 
Jun Text xvii. 


The Law in Leviticus, cap. xviii. ver. 6. is, That none of you ſhall A. 
ch to any that is near of Kin, to uncover their Nakedneſs ; which Words 
wg general, muſt be underſtood and expounded by the Examples from the 

A to the 20th Verfe ; among which we find many Prohibitions to Collate- 

th in the third Degree, both in Affinity and Confanguinity ; but there is 

d Example of Collateral in the fourth Degree, either in Affinity or Con- 
unity; and therefore the Law of Marriage opens to Relations in the 


paputed them according to the natural Order of Things; that is, from the Hebraica, 
ch I ch is the fair and natural Order of computing Proximity; and in this 


Ker of Computation, Couſin Germans are held to be of the fourth De- ny 
* and to have Liberty to marry. | 


1 church of None in the time of Pope Gregory; fot in Writing to Auſtin 
che Mp of Canterbury lie ſays, In quaria generatione contrata matrimonia mi - 
gig | oye 5 but afterwards, when they found that Diſpenſations for 
deal ms Marriages brought great Profit to the Church of Rome, and 
11 5 it had obtained univerſally in the Chriſtian Church, that it was 
1 Mis marry in the fourth Degree, Pope Alexandir II. began a new 
1. on of Degrees; and he ſaid, that the Secular Computation, 


| en vas the Computation of the Civil La ; 
Puret Rp mp n of the Civil Law, was not properly adapted to 
; Deciſions touching Inceſtuous Marriages ; but they ought to compute 


wel . 

= * the common Stock, where the Relation joined, becauſe there the 
uch * Di connected ; and therefore they computed the Degrees according 
7 . ance of the Perſon remoteſt from the common Stock; for accore= _ 
＋ 5 mee, was diſtant from the common Stock, ſo they computed 
Ci Keltion between the Parties; ſo that the firſt Couſins that ate in the 


gree, by the received Computation in the Moſaick and Civil Law, 


ot 

, Bla ge T9 Canonical Computation thrown into the ſecond Degree; 
5506 Aergtion of the Computation of Degrees, thy forbad not only 
To | 


in, Gr 


1 nk Lal. ver. 16. The Natedneſs of thy Brother's Wife Pratt thou not uncover, it is thy Brother's Nakednefs. 


ah Degree ; and the Jewiſh Lawyers, in computing their Degrees, S, Us" | 


repyſtur up to the common Stock, and ſo down to the other Relations; lib. 1. c. 4- 


This likewiſe was the antient Senſe of the Chriſtian Church, and even of Vaugh. 210. 
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| MARRIAGE axy DIVORCE. © 
firſt Couſins but ſecond and third Couſins to m unleſs they abt 
en, en he II OMY Wink 


theſe differ- | PEE 25 5 
ent Computations of Degrees ſec 2 Black. Com. fol. 206. Yc. and vide 1 Black. Com. 435. 


The Intention of the Statute above-mentioned was to reſtore every Thi 
according to the Prohibition expreſſed in the Law of. God ; and plainly 
the Levitical Computation of Degrees was in the Manner they computed g 
1 Civil Law; and agrecably hereunto hath been the Reſolution in ow 
35 8 | 
Vangh.302. Hence it hath been adjudged, that the Marriage of two Sitters, or 
Hill ver. after the other, was inceſtuous, being in the ſecond Degree, although it 
3 2. Was objected, that the Verſe in xviii. Levit. being, thou ſhalt not take 4 I 
8. P e to her Siſter to vex her, &c. the Prohibition relating to Polygamy, to 
ted, Jealouſy and Vexing, the Reaſon thereof ceaſed with the Death of the fr 
4 Wife; in the ſame Manner as if Moſes had ſaid, though ſhalt not take a Wik 
to her Siſter to vex her, beſides the other in her Life-time. But here 
the Court held, that though the Vexing, in one Part of the Text, relate! 
to the Life of the Wife, yet by another Part it is made unlawful for ever 
and that from theſe Words, None of you ſhall approach to any that is near 
Lin to him, to uncover their Nakedneſs ; which makes the Nearneſs of Ki 
the chief Cauſe of the Prohibition, and is the Reaſon that runs througl 
«nm... the whole Chapter; and that therefore the Vexing refers ouly to thy 
Page 573 ® Life of the Wife, but the Inceſtuous Copulation is the ſame after he 
Re 70 Death, the Nearneſs of Kin ſtill continuing. D ; 
Watkinſon - So it hath been reſolved, that marrying the Siſter's Daughter is incel 
ver. Merga- Ous, being in the third Degree. 550 
fron. 2 Jon, © . 
191. 8. C. F : 1 i 
on $97 So it hath been reſolved in Variety of Books and Caſes, that the Var 
444 ea riage with the Wife's Siſter's Daughter was inceſtuous, being likewiſ: 
16. 8. C. the third Degree; and the Degree of Affinity being the ſame with that « 
Man's Caſe. Conſanguinity. b N | 0 
Fe, + wg (( : : „ | 
3 Keb. 660. Hob. 181. Noy 29. Sid. 434. 2 Jon. 118. 2 Show. 70. 5 Mod. 448. 3L: 
364. 2 Lutw. 1075. „„ e 


Vaugh. 206. But upon a Prohibition for proceeding againſt a Perſon in the Ecele 
2 Vent. 9. aſtical Court who had married the Widow and Relict of his Great U. 
en & it was adjudged, that ſuch Marriage, being in the fourth Degree, was 
Br. Burrveli of the Levitical Law, and therefore lawful. _ $ 
Mich. o. On a Motion for a Prohibition to the Court of the Biſhop of Em, | 
Car. 2.in preſenting J. S. for Inceſt, who had married the Daughter of his Broth 
C. B. Oxen- of the Hal Blood, it was reſolved that no Prohibition ſhould go; for 1 
lan & Da Court ſaid, though the Brothers were not of the Whole Blood, yet we 
ver. Gayre. they Brothers, and therefore the Marriage inceſtuous; they agreed, : 
if the Father marries the Mother, and the Son the Daughter, this = 
ful enough; and North cited the Caſe of the Earl of Maucher, wid" 
married his Great Aunt's Huſband's ſecond Wife; and this was 


Divines and Civilians, a good Marriage, for Anis mei affnis nm 4 
affinis. X 


5 Mod.16z. On a Motion for a Prohibition, for proceeding againſt a Perlon 4 | 
Comb. 356. Eccleſiaſtical Court, who had married his Siſter's Baſtard Daughter Man 
Hainz ver. urged for the Prohibition, that though the Levitical Law ___ ED 
Joel. approach to any near of Kin to uncover their Nakedneſs, yet t 3 

not be intended of a Baſtard, becauſe he is of Kin to no Perſon v 
c. but the Court inclined not to grant a Prohibition. 'B) 1 


N - 


* 


MARRIAGE AND DIVORCE. ; 


n Oe Eſpouſals and Parriage Contraas and herein 


che Difference between Contraas in præſenti and 
tuo, and the Remedies fo2 the Uiolation thereok. 


defines Eſpouſals in this Manner, Sponſalia ſunt mutua repro- $wink. of . 
eee. eee eos, quibus jure licet, fada; which compre- Pres | 
ods, 1//, That this Promiſe muſt be mutual; 2dly, That it muſt be done . xx: 
i; 1. duly ; 34), That it muſt be entered into by them who may law- 


Ea are divided into Contracts in Præſenti, and Contracts in 


J Contract in prœſenti, or per verba in pre ſenti, as, I marry you, you Swinb. 74. 
3 1 the Ec. gy the Civil Law eſteemed ipſum matri- * Salk. 438. 
aun, and amounts to an actual Marriage; which the very Parties them- 5 Mad.r; 
le cannot diſſolve by Releaſe, or other mutual Agreement; it being as 8 
ab a Marriage in the Sight of God, as if it had been in facie Ecclefie, 
+) this Difference, that if they cohabit before Marriage in facie Ecclefize, 
key ace for that puniſhable by Eccleſiaſtical Cenſures; and if, after ſuch 
ata, either of them lies with another, they will puniſh ſuch Offender 
u Adulterer. | | 5 | | 
A Contract in futuro, as, I will marry you, &c. may be inforced in *Page 574 
. Spiritual Court, but ſuch Contract either Party may releaſe ; alſo if 8, inb. © 
iter Party marry another Perſon, ſuch ſecond Marriage diſſolves the 11. mY 
trac : ; | | This R 
3 , dy is taken 
away by 26 Geo. 2. c. 33. f. 13. 


ba it hath been reſolved, that an Action will lie at Common Law for L gon! 1 4 

& Violation of ſuch an Executory Contract per verba de futuro, for the Rol. N 
eporal Loſs to the Party; and though the Party hath a Remedy in the 22. 

tua Court. But it ſeems, that by bringing an Action at Common Cro- Elia. 
ww, and that appearing on Record, the Remedy in the Spiritual Court is 2 

tally releaſed ; for now in Lieu of a Performance of the Contract he e nf 
recover Damages: Alſo the Defendant ſhewing, that he hath been Dickenſon © 
forthe ſame Matter in the Spiritual Court, and producing a Sentence ver. Hals- 
pal the Plaintiff, the Plaintiff notwithſtanding any Proof of his, will 7%. 
jouluit ; becauſe that they were the proper Judges in the Spiritual 36 
an, whether it were a Precontract or not. PI 411 


55 ü 6 Mod. 173. 
f In. pl. 1. 121. Sce Ld. Raym. 373. 13 Mod. 214. 2 Stra. 938. Carth. 467. 4 Mod. 


bach Promiſes are good, though the Time of Marriage be not agreed Carth | 
bf ö of | 467. 

b; ut in ſuch Caſe it is neceſſary, to intitle the Party 2 ARion,. to 5 
155 that he offered to marry her, and that ſhe refuſed. | | 
in Action againſt Huſband and Wife, the Plaintiff declared, that he Carth. 467. 


wh = lo marry the D efendant's Wife, while Sole, and that ſhe the ſame Salk. 24. 
f | ee take him for her Huſband; and averred, that he ten- l 6. 8. C. 
nlelf, and that ſhe refuſed, c. It was objected, that Marriage was — ag 


Luncement to a Man, though it was to a Woman; alſo, that no Care ty U 
* ws laid when this A +, Gant Us, 
: greement was to have been executed: But the 5 Mod.g4ii, 
vrer-ruled both Objections. P e 2 Salk. 427 
5 l | s ; l pl. 2. 8. P. 
| and the DillinRion between a Man and a Woman exploded, 


„ 


| Keilw. 52. Dyer 13. Cra. Car, 488, 493. Sid. 65. _ 


* b; * has : "5 2g py 7 : 1 
* - | 5 : 1 


| MARKNIAGE axo.DIVOREE 
Salk. 24. This Action muſt be founded on reciprocal Promiſes ; © 
e the Promile be on one Bid vit, it does wt bind, ng” 0 l. 


D &'6' But if a Man of full Age and a Female of fifteen promiſe to inte 
ee and afterwards he marries another, an Action lies againſt him; for ta 

**- fuch Promiſe mræy be ſadd to be vo! CN 
Wird. may be faid to be voidable, as to the-Infant, vet it ſhall þ 


2 Stra. $50, binding on the Perſon of full Age, who ſhall be preſumed to have 28 


2 with ſufficient Caution; atherwiſe this Privilege allowed Infants, of 4 ; 
Barnard ſeinding and breaking through their Contracts, which was intended « ir: 
* Advantage to them, might turn greatly to their Prejudi — 
Fitzgib. 175 : | : JUGICE. pofrn 
Moor 169. If A. contracts himſelf to B. and after marries C. and B. ſues 4. vn (3 
4 Co. 29. this Contract in the Spiritual Court, and there Sentence is given, tha { 
8. C. ſhall marry and cohabit with B. which he does accordingly; they are B * 
| e av ron and Feme, (a) without any Divorce between A. and C. for the Mari be Ce 
denied by of A. and C. was a mere Nullity f. 5 | 100 
Twiſten ; Fo g ont 
vide Salk. 120. pl. i. 121. (a) But if a Woman maketh a Contract of Matrimony with J. 6 reed, 
then marrieth with J. D. who is ſeiſed o ds and dieth, ſhe ſhall have Dower of his Lands: OP; 
cauſe ſuch Marriage was not void, but voidable only, by reaſon of the Pre-contrak. Moor 1 | 
Perk. . — But now vide 26 Geo. 2. c. 33. | | hot 
2 Lev. 65. It hath Bn held, that the Clauſe in the Statute of Frands 100 Perjuri 
ar rh 9. 29 Car. 2. cap. 3. ſeft. 4. relating to Marriage - Agreements, extends as we Allo 
| ſeems ant. to a Promiſe to marry, as to the Payment of Marriage-Portions. uf 
Stra. 34. Ld. Raym. 387. 2 Eq. Caf. Abr. 248. are cxpreſsly fo f. : | A 
4 1 5 OE : 1 
A Pyomiſe to marry another, if broken, where the Promiſes are mutual, and the Parties mig od 
legally contract, ſubjects the Perſon, breaking ſuch Promiſe, to an Action for Damages, noi 
Kanding the Statute : for ſuch AQions are every Day maintained. 
| | TER | 100 
1 bn, | 
CCC ons on 146 
+: 1 | TE | a an 
page sis (C) Df the Bolemnization and Ceremonies requiſite 111 
ctompleat Marriage ; and herein of the Offence of png i, 
ry forming the Ceremonp without due Authozitp 0 Way! 
_ _. cence, ue | | 8 
. , 70 
| i intitle the Wi ws ) 
Rol. Abr. JN order to make the Marriage compleat, ſo as to intitle the | 
3 = I Dover, the Iſſue to inherit, &c. the ſame muſt. be celebrated in ( UL ee 
Moor 169. cig,Feglefie ; and therefore the private Contract, without the Prieft's 
As to the fing, makes no Marriage ; though ſuch Contract may be inforced in 
T9 Spiritual Court 1 ＋ 
Marriage, PP 8 83 0 | | N 
and of the (224 | | the Third, bu 
different Kinds of Trial, vide Tit. 3 Bhs 2 —— ime wy ; _ 2 sci 
Solemnization of Marriage in the Church; but the came. 1 at. 
Wan Ted her 2 his own Houſe, which was all the Ceremony then uſed ay 
170. Per Goldingham, Doctor of the Civil Law, arguendo. * 
Rol. Abr. Alſo, though the Marriage be ſolemnized in Farie Ke ve oh i be Þ 
300. without Conſent, it is void; and therefore if a Man takes F. 9: ha 
To. Lit. 33 by Dureſs, the ſame is void, though ſolempized in Facie Bec 
O, . ; : 


3 8 


, 


MARRIAGE any DLVORCE. 
4. and B. being Sabbatarians, were married by one in their own Way, Salk. 179. 
iw uſed the Form of the Common Prayer, except the Ring, but was a pl. 85 
Layman 3 the Wife dying, the Hufband' took out Adminiſtration to pay pi 8 
. upon Application of her Siſter, the Letters of Adminiſtration ,,;,. 2 Salk. 
. --nealed, and the Sentence of Appeal affirmed by the Delegates ; for 438. pl. 3. 
. Huſband, demanding a Right due to him as Huſband, muſt bring 3 Lev. 376. 


1 


All within the Rule preſcribed by that Juriſdiction to whom he ap- ? Show. 
.. allo the conſtant Form of pleading Marriage is, that it was per preſ og 
"988 ſacris ordinibus conflitutum 3 and an Act of Parliament was made * 
ofrming the Marriages contracted during the Uſurpation. e | ; 
0 A Marriage ſolemnized by a Perſon in Prieſt's Orders is good and 5 Co. 32. 
ding, though there was no Publication of Banns or Licence to diſpenſe Co. Lit. 
\ravith ; but herein it ſeems agreed, that not only the Party performing 344 _ 

be Ceremony, but alſo the Parties married, being Lay Perſons, are pu- Jon. 259- - 
able by Eeeleſiaſtical Cenſures; and for acting contrary to ſuch ancient 6 Mod. 4 
ons as have been received and allowed in this Kingdom; but it ſeems (4) But 

"ed, that the Canons of 21 Fac. 1. bind not the Laity, not having been now by 26 
werfally received, and being made only in Conygeation where the Laity hes 2. 


nt repreſented. C8: 


Marriages 
without Banns or Licence are void; for which ſee the Act. 


Alſo by the (c) 7 & 8 W. 3. cap. 35. ſed. 2. it is enacted, . That every (e) For the 
Puſon, Vicar or Curate, who ſhall marry any Perſons in any Church or Puniſhment 
Chapel, exempt or not exempt, or in any other Place whatever, without eee 
Publication of the Banns of Matrimony between the reſpective Perſons Er. 
xcordiag to Law, or without Licence for the ſaid Marriages firſt had riages, vid: 
ud obtained, ſhall for every ſuch Offence forfeit the Sum of One Hun- 10 Ann. c. 


ad Pounds.“ 19. ſ. 176. 
And on 


Perſons erecting Offices for making Inſurances on Marriages, 10 Ann. c. 26. ſ. 109. 


Ard by Jed. 3. of the ſaid Statute, it is enacted, That every Par- But ſee now 
bn, Vicar or Curate, who ſhall ſubſtitute or employ, or knowingly and the above 
ntungly ſhall ſuffer and permit any other Miniſter to marry any Perſons ang h 
a Church or Chapel, to ſuch Parſon, Vicar or Curate belonging or . 3 3 my 
' ippertaining, without Publication of Banns, or Licences of Marriage Page 376 
irt had and obtained, ſhall for every ſuch Offence forfeit the Sum of One 2 thao (Re 
Hundred Pounds; the aforeſaid reſpective Forfeitures to be recovered % Low, 

V Action of Debt, Bill, Plaint or Information, in any of his Majeſty's 36. pl. 5. 
Couns of Record; wherein no Eſſoin, Wager or Protection of Law, or 12 Vin. 

uy more than one Imparlance ſhall be allowed; one Moiety thereof to 3 235» 
 Majty, his Heirs and Succeſſors, and the other Moiety to him or Ig Vin. 

dem who ſhall inform, or ſue for the ſame.” 


2 Eq. Caſ. Abr. 586. pl. 3. 2 Bur. Rep. 898, 1079. 


And by Sea, 4. of the ſaid Statute, * it is enacted, © That every Man 
»zamied without Licence, or Publication of Bauns as aforeſaid, ſhall 
Kit the dum of ten Pounds, to be recovered, together with Cofts of 

* 5 Manner as aforeſaid, by any Perſon who ſhall inform or ſue for 
3 and likewiſe, that every Sexton or Pariſh-Clerk, who ſhall 
ugly or wittingly aid, promote and aſſiſt at ſuch Marriages, fo ce- 
without Banns or Licences, as aforeſaid, ſhall forfeit the Sum of 
_ to be recovered with Coſts of Suit, in Manner as aforeſaid, 

uy Ferſon who ſhall inform or ſue for the ſame” +. 
| Geo. 2. 


4 Marriages are made void. It directs where Licences ſhall be grantable. Perſons 
Clandeſtine are declared guilty of Felony, and may be tranſported. Ke, 


( Df 


c) Df Offences againtk the Rights ot ug 
% nn, And e 


6 1. Of the Offence of a foreible Marriage, 


— 


Dy the 3 H. 7. cap. 2. it is enacted in the Words following: Wh A 
| & Women, as well Maidens as Widows and Wives, having Sul hy 
* flances, ſome in Goods moveable, and ſome in Lands and Tenenen 6 
and ſome being Heirs apparent unto their Anceſtors, for the 5 
e of ſuch Subſtances, be oftentimes taken by ſuch Miſdoers contrary T 
« their Will, and after married to ſuch Miſdoers, or to other by th tl 
« Aſſent, or defiled, to the great Diſpleaſure of God, and contrary to oi..: 
„King's Laws, and Diſparagement of the ſaid Women, and utter Hear T 
* neſs and Diſcomfort of their Friends, and to the evil Enſample of: red 
other; it is therefore enacted, That what Perſon or Perſons from hence th 
« forth, that taketh any Woman fo againſt her Will unlawfully, that * 
* to ſay, Maid, Widow, or Wife, that ſuch Taking, Procuring, 2 1 
Abetting the ſame, and alſo receiving wittingly the ſame Woman Indic 
taken againſt her Will, and knowing the ſame, be Felony ; and t ea 
* ſuch Miſdoers, Takers and Procurators to the ſame, and Receitors kno M. 
< ing the ſaid Offence in Form aforeſaid, be henceforth reputed and judy 
* edas principal Felons. Provided alway, that this Act extend not f er, 
e any Perſon taking any Woman only claiming her as his Ward, 2A 
« Bond-woman.” | LG 4 o 
Seck. 3. and by 39 Eliz. cap. 9. All Perſons who ſhall be Princ 
or Procurers, or Acceſſories before ſuch Offence committed, are c 
“ cluded from the Benefit of the Clergy.” | 10 
In the Conſtruction of the ſaid Statute of 3 H. 7. cap. 2. the foo «8 
Points have been reſolved. | Gu 
That the Indictment for this Offence muſt ſet forth, both that "i 
Woman hath Lands or Goods, or that ſhe was Heir Apparent, and th = 
page 557 the Taking was for Lucre; and alſo that ſhe was married or defiled; Mer 
Heb. 182. the enacting Clauſe, in ſaying, that what Perſon takes any vu 10 
Cre. Car. againſt her Will, plainly reſtrains the Taking to ſuch as is w * | Tm 
485. Preamble; (a) but it needs not ſet forth, that the Taking mus Wi 1 3 
Dakf. 22. Intention to marry or defile. ; 1010 
And. 115. 8 „„ | "— 
— pag 12 Co. 20, 110. Stat. Tri. Vol. 5. Fol. 468. : Svandſon's Caſe. (a) 8 * 21 
ea intentione a 4 ipſam maritand', are uſually inſerted in Indictments upon this Statute ; Perf, 
ſo to do. Hi ile's Hiſt. P. C. 660. | 7 NA 7 Perl, 
| | 9 N N LC 
Hal. Hiſt, It is ſaid in Hale, that to make the Offence Felony, within 2 . 
P. C. 660. the Taking muſt be againſt her Will ; but herein by Hawkins, 5" wed "i 
Hawk. Man ner of Excuſe, that the Woman at firſt was taken away = = Of J 
ene ook int; becauſe if ſhe afterwards refuſe to continue with t 
and be forced againſt her Will, ſhe may from that Lime as Popo! Of «1 
ſaid to be taken againſt her Will, as if ſhe had never given . 
all; for till the Force was put upon her ſhe was in her own Power. . 
; f : ; ! 
. : | 
| by Li ithout Conſent of Parents, e. are void. It direQs iy what eee Lena 
nl tt * _ ae + 41 Sari It declares that no Suit ſhall be in the 2 2 * 


GET : ireqs how Regiſters are to 

eompel Marriage by reaſon of any Contract, Wc. It dire ſters are t. 

= — to lege of the Royal Family: Nor to Scotland: Nor to e 
Jews, Oc. = lb 27 5 


=P ; * 


MARRIAGE axy DIVORCE. 


material, whether a Woman taken againſt her Will be at Cro. Car, 
1.4 married or defiled with her Conſent, or not, if ſhe were under the Force 22 8 
the Time; becauſe the Offender is in both Caſes equally within the ent. 15 
Words of the Statute, and ſhall not be conſtrued to be out of the Mean- KelyngeB1, 
3 of it, for having prevailed over the Weakneſs of a Woman, whom by ZBrowa's 
f bele Means he got into his Power. . 8 . Caſe. 

Mat thoſe who after the Fact receive the Offender, but not the Woman, 3 Ind. 6r. 
wre not Principals within this Statute ; becauſe the Words are, receiving Daliſ. 22. 
witingty the Jume Woman ſo talen, Qc. but it ſeems clearly that they are St. P. C. 44. 


ceellories after the Offence, according to the known Rules of Common „ 


That it is not 


. thoſe who are only privy to the Marriage, but no Ways Parties Hal. Hiſt. 
o the forcible Taking away, or conſenting thereto, are not within the P. C. 660. 
. where a Woman is taken by Force in the County of A. and mar- Cro. Car. 
red in the County of B. the Offender may be indicted and found Guilty 448. 
athe County of B. becauſe the continuing of the Foree there, amouuts to 3 
a forcible Taking within the Statute. a . 8 "Ys 
|: hath been adjudged, as is the conſtant Practice at this Day, that on an (%, Car 
Indictment for a freible Marriage, grounded on this Statute, the Wife may 88. 
ea Witneſs againſt the Huiband ; for it being by F orce, it cannot be ſaid Vent. 243. 
Mariage de Jure, fo as to make them one Perſon in Law. I Mod.. 
. | | ; But had ſhe 
u, without Conſtraint, lived with him, that thus married her, any conſiderable Time, her Exa- 
union in Evidence might be more queſtionable. Hale's Hiſt. P. C. 66x, | 


Of the Offence of marrying an Infant Female under the Age of ſix- 
teen without Conſent of Guardian. 


By the 4 Ph, & Mar. cap. 8. it is provided, © That it ſhalt not be 3 Inſt. 62. 
awful for any Perſon to take away any Maid, or Woman-Child un- 3 
b married and within the Age of fixteen Years, from the Parents G 
Guardian in Socage, and that if any Woman. Child or Maiden, being a4. 2 Stra. 
above the Age of twelve Years, and under the Age of ſixteen, do at any 1163. "oY 
Tine aſſent or agree to ſuch Perſon that ſhall make any Contract of 

Matrmony, (contrary to the Form of the AR) that then the next of 

Nin of ſuch Woman- Child or Maid, to whom the Inheritance ſhould 

Geſcend, return or come, after the Deceaſe of the ſame Woman-Child 

o Maid, ſhall, from the Time of fuch Aſſent and Agreement, have, 

bold and enjoy all ſuch Lands, Tenements and Hereditaments, is the 

ad Woman-Child or Maid had in Poſſeſſion, Reverſion and Remainder 

*&the Time of ſuch Aﬀent and Agreement, during the Life of ſuch *Page 578 
Tal im that ſhall ſo contract Matrimony ; and after the Deceaſe of ſuch ; 
Perſon ſo contracting Matrimony, that then the faid Land, Sc. ſhall 

(tlcend, revert, remain and come to ſuch Perſon er Perſons as the 

kould ave done in caſe this Act had never been made ; other than him 

Gly that ſo ſhall contract Matrimony.” 8 


Of the Offence of procuring an improvident Marriage and therein of 
Marriage-Brokage ContraQs and Agreements, 
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of ſuch Conſequence, that all Marriages ſhould proceed from free Lev. 257. 
Ker, and not from any Compulſion or ſiniſter Means, that it hath been 5 Mod. aa. 
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pales: 13 indictable, or an Offence for which the Court will grant an 
Ace dealer, to procure an improvident or an unequal Marriage. . 
of 4 77 4 7 , 
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But ſor this And on this Foundation, that Marriage ought to be free 
f bl 
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| Marriage 
and decree 


Eq- 89, 90. to be given up and cancelled. 
Show. Par, 80, though it was decrecd in Chancery, that a Bond of 1000“. Pena 
Ca.76, Hall for the Payment of 500l. given for the procuring a Marriage between Per 
ver. Patter. Tons of equal Rank, Fortune, &c. was good; yet upon an Appeal to th 

Houſe of Lords, the Decree was reverſed ; for that ſuch Bonds to dt 


vide Abr. Brokage Bonds and Contracts have been declared to be void, 


Makers are of dangerous Conſequence, and tend to the Betraying and Rui tiha 
ing Perſons of Fortune and Quality, and are not to be countenauc-s * In 
Equity ; and that Marriage ought tobe procured by the Mediation nt 
Friends and Relations ; and that ſuch Bonds would be of evil Example t lint 
Executors, Guardians, Truttees, Servants and others who have the Cue dec 
Children. . | 1 Dc 
Abr. Eq. 90. Nor will the Court only decree a Marrizze-Brokage Bond to be dhe erl. 
up, but a Gratuity of fifty Guineas, actually paid, to be refunded ; | „ i 
that ſuch Bargains are in no Shape to be countenanced. r E 
An Uncle gives his Niece by Will 1200. the Niece marries, but, ant [fa \ 
cedent to the Marriage, the Father takes a Bond from the theu intends Jl 
' Huſband to pay him 200. in caſe the Daughter ſhould hapyen to 4 ain 
without Iſſue Male, living her Huſband : The Daughter did dic withs Mint 

Iſſue Male, living her Huſband ; whereupon the Father ſued the Hub lc 
at Law upon this Bond ; and the Huſband brought his Bill in Equity to Hal 
relieved againſt this Bond, and had a Decree accordingly ; for it appeari Bt 
that no Money was paid, nor Conſideration for entering into it, the Cod (ha 
took it to be in Nature of a Marriage-Brokage Bond, and ſo therefore ws, t 
dered it to be delivered up. | p ng 
r Hull 
wie it e 
uuns 
lach | 
| : | [ | . wat { 
(E) Parriage how long to continue; and herein 1E It 
ſeveral Kinds of Divozces. And herein, 4 ; 
1 ; | reconc 
I. Of Elopement. Fler! 
| 3 Huh 
(a) That a ARRIAGE, for the Reaſons already given, being to continue « . 
Wife may ring Life, a Wife can in no (a) Cafe whatſoever leave her Hulba 4h 
33 for in doing it ſhe breaks the moſt ſolemn Vow, which is made 1 . 
A Preſence of God and in the Face of the Church, that ſhe will cleave of oft 
Separation. him during Life; and therefore, if a Woman runs away from my "It 
Moor 874. * band, without any (J) Provocation, he ſhall not anſwer for any (c) Ic 
page 579 tract ſhe makes, nor be obliged to anſwer for her Neceſſaries. ber, | 
(3) Bat ifs . --- | —_ . 
Huſband turn away his Wife, or by ill Uſage obliges her to go away, he gives her 1 5 Th, 
ſhe goes, and muſt pay for Neceſſaries for her. Salk. 118. pl. 10. 6 Mod. 121. ers "5 

1006. but for this vide Tit. Baron and Feme. (e) That a Court of Equity will not afliſt a 55 4 
clopes, with Alimony, Vern, 53. | * 
— ; x my; 
2Inft. 435. Alſo, if a Woman elope from her Huſband, ſhe loſes her Power; * tio 
Co. Lit. 32, ſeems, that Elopement was no Bar of Dower at the Common 5 8 | 106 
i 2 B. co. a Divorce were ſued and obtained for the Adultery ; but now 10 Wil a a , 
Fat N of IV. 2. cap. 34. it is expreſsly provided, that in ſuch Caſe, 3 3 
680. loſe her Dower; the Words of which are, Si uxor Jponte oy 1 5 1 
ſuum & abierit & moretur cum adultero fuo amittal in 7 ſue | . 

U 0 


- petendi dotem ſuam, que ei competere poſſet de tenementis viri J. 


MARRIAGE av DIVORCE. 


dur, nifi vir ſuns ſponte Of  abſque coertione Lcclfie cam reconci. 
'* ſcum cobalitare permittat, in quo caſu reftituatur ei adio and 
3 fe does not go away ſponte, but is taken againſt her Will, yet if 
ber the conſents, and remains with the Adulterer, ſhe ſhall laſe her. 
cr; for the Remaining with him, without Reconciliation, is the Bar 
* Duwer, not the Manner of the Going away; and this was the old Way 
.reventiag the Crime; for they thought it unfit that ſuch Wite, that did 
"hare in the Labours of the Huſband, ſhould have any Family Proviſion. | 
[a Dyer there isa Precedent of ſuch Elopement pleaded, and Ifſue taken Dyer 107 a. 
In the Reconciliation of the Huſband ; but it is there held, that the De- 
b1int cannot give in Evidence any other Elopements than that which is 
ded; for there may be divers Elopements and divers Reconciliations, 
1 Defendant; at his Peril, ought to take Iſſue on one only ; that is, as 1 
4#21d the Book, upon the laſt; for if there be divers Reconciliations, 
Ahe afterwards elope, the ſhiewing that the was once reconciled 
*r Dopement, will not take away what is ſet up in Bar of Dower. 
ba Woman be raviſhed, and remain with the Raviſher againſt her Will, perk. 354. 
bal not loſe her Dower ; but if after ſuch Raviſhment ſhe conſent to Broek 12. 
aun with him, ſhe ſhall loſe it, though the Book thinks the contrary ; Rol. Abr. 
{in the Caſe cited by him, ſhe anſwered only to the Elopement, and not : oe 6 
In ; 436. 

le Remaining with the Adulterer; but if the voluntarily goes away from Co, Lit. 32. 
Hulband, though the remain all her Life-time with the Adulterer h. 
wait her Will; or if ſhe remains not with him, but he turns her away, 
t hall he lofe her Dower ; but if ſhe be reconciled; as the Statute or- 
m, then ſhe ſhall be endowed, though the Huſband hath aliened the 
pd in the mean Time, : : 
f ſh: elopes, and lives in Adultery in any other the Manors or Lands of (e) Perk. 
r Hulband, ſome (c) Books ſay ſhe ſhall not loſe her Dower ; either be- 35 
ie it cannot be intended a Running away from her Huſband, when ſhe 2 92 
ans in any of his Manors or Lands, or becauſe he is to take Care that 880. 1 
bil live there: But my Lord (4) Cole holds the contrary; and ſays, (4) 2 loſt. 
ugh the cohabits with her Huſband in the ſame Houſe, yet without his 436. 
eaictlation ante, the ſhall loſe her Dower 3 a forttori in the other 
£; tor the Adultery, and the Remaining with the Adulterer, are the 
es of her being barred of Dower ; and ſo, though ſhe do cohabit, and 
reconciled to her Fluſband, yet if it be by Church Cenſures, the ſhall 
tr Dower ; though (e) Rolle ſays, if ſhe elopes, and after lives with () Rol. 
abend for ſome Years till his Death, by bis Conſent, without Com- Abr. 680. 
w1 of the Church, ſhe ſhall not be barred of her Dower, though it be 
\pcrred, that ſhe was reconciled to her Huſband ; which ſcems reaſon- 
* coazl, the Permiſſion to cohabit with him being an Argument and 
# g r Huſband's Reconciliation. | 1 . 

« Man grants his Wife, with her Goods, to another, and ſhe lives *Page 580 


* 


ill Grantee all the Life-time of the Huſband, yet ſhe ſhall loſe her 

* 2 Grant was pleaded, it was held, 1/7, That the Grant was void rr 1 
That it did not amount to a Licence, or, if it did, that it was void. Dyer 106. b. 
„ That aſter the Elopement, there ſhall be no Averment admitted quod in Margine. 
3 3 though the Grantee and the Woman married after 8 
2192n4's Death; and though in that Caſe, they brought Sentence of 

ae. the Adultery from the Spiritual Court, yet it was not al- 

unlt ſuch Preſumption. 


: % Huſband's Relations keep him from his Wife, ſo that ſhe does not Rot Abr. 


. ber to releaſe all Marriages and Intereſts which ſhe can have in him ver. Harvey. 
| "res and alſo perſuade her to marry again, which ſhe does, 
ho has Notice that her firſt Huſband is alive, but ſhe herſelf has 
| | ; U u 2 5 Th | no 
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*, by Reaſon of her living with him in Adultery ; and in that Caſe, 2 lnſt. 435. 


at is become of him, and give out that he is dead, and thereupon 680. G 
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| 2 434. If the Wife be taken away, and after be divorced, or if ſhe tie, yet 


„ ledge is had; ſo as this Action may be brought againlt Women as v 
be ch. Men. 5 $1 „„ 


page 581 * good, though there be no Statute that is expreſs againſt it. 20h. f 


| MARRIAGE any DIVORCE. 
no Notice of it; though ſhe lives. in Adultery with this Man, ans th 


la T 


ber Huſband be not out of the Realm, nor beyond the Seas, ſo that 1 dome 
ought to have taken Notice of his being alive; yet becauſe the wn rel *iy 
virum ſponte, as the Statute ſays, but by Perſuaſion of his Friends, ge AQ 
knowing herſelf but that he was dead, this is no ſuch Elopement as wil e Plat 


her of her Dower. | 
In T 


are, t 


2. Of the Offence of taking away a Wife, and of criminal bu 


tion. | S n hav 

ND | . Ea . | 5 And 
2 Inſt. At Common Law, the Huſband may bave an Action of Treſpaſs 1d det 
T30-I, 434: uxore abdufa cum bonis viri ; alſo this Offence is prohibited by the $tz having 


Dyer 256.by f Weft. 2. cap. 13. and a further Puniſhment inflicted than was zt 
Common Law; alſo by Weftm. 2. cap. 34. it is puniſhable at the Suit 
the King, by the Words following: De muhieribus abdufis cum lon 
rum Fenty - habeat Rex ſeam de bunis fic aſportatis. 
4% E. 3. A If the Wife be infra annos nubiles, vis. under the Age of twelve Y( 
tion ſur at the Time of taking away, ſome have holden, that the Huſband ſhall 
Statet' 37. have a Writ de uxere, abduda cum bonis viri; but my Lord Cole holds 
2 Inſt. 435. contrary, and that ſhe is uxor until Diſagreement. | 
Huſband ſhall have his Action De uxore alducta cum bonis viri; for in 
Action he ſhall not recover his Wife, but Damages ; and he cannot 
an Action for taking her away as his Servant, becauſe the Law gives hin 
5 Action in another Form. | 
2 Inſt. 435. Alſo it, is held, that though the Words of the Writ be Rapui, 
Oro. Jac. yet here it is taken for a violent Taking away, and not when carnal Kit 


abduxit as . I. 88 , 
well as Rapuit. 1 Will. 256. 3 Will. 18. 2Term Rep. 4, 116. 3 Term Rep. 637. 


Mich. 17. In an Action of Treſpaſs de uxore abdufa cum bonis viri ſo, 
Car. 2. at jury found for the Plaintiff, uoad taking ſome Goods, but as to al 
23 2 Reſt, for the Defendant. It was alledged, 1 ft, That this Action © 
Ir ver. Rich, cludes contra formam flatuti, and ſo the Plaintiff makes his Caſe 
Ent. 1654. the Statute, and has failed in Proof; for the Verdict is for the Dete 
in Exis. ant, as to the Taking away the Wife, which is the only Matter prom 
againſt by any Statute. Sed non allocatur ; for per Cur', if a Man br 
an Action at Common Law, and concludes contra ſarmam flatuti gener 
it ſhall not hurt; but if he recites a Statute in particular, and lays 
Fact to be contra formam flat” predi#, there he muſt make his Y 
within the Statute, elſe he has failed of his Caſe ; and it has been 
judged, than an Indictment of Barretry concluding contra forma" fa 


it does not lay per quod Conſortium amifit. 3dly, That the Word Fe 
in Eur implies a carnal Knowledge only (though in Latitude it U 
alſo a forcible taking away) and ſo the Matter amounts to a Felony © 
Plaintiff's own ſhewing, for which he can have no Action of Treſpaſs ; 
to theſe the Court paid no Regard, becauſe they were made jmmaterid 
the Verdict. FN 5 
Cre, Car. Alſo the Huſband alone may bring an Action for the Batter), © 
89, 90. ad- away and detaining of his Wilk fer quod ſolamen G conſortium. of hes 
8 Wife amiſit ; becauſe the Action is founded upon the ſpecial Damage“ 
1 to himſelf, and will be no Bar to another Action brought by Baron 
Cro. Jac. Feme, or by the Feme, after the Death of the Baron, for the ſame Bi 


$38. 4 | | i 
S, P. adjudged. 2 Rol. Abr. 536. | Jon. 440. Lit. Rep. 339. 2 Rol. Rep. 51. 8. P. adj | 
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14 thor In Treſpaſs and falſe Impriſonment by Baron and Feme, per guod nego- Sa. 11 9. 
ſo that y demeflica of the Huſband remanſerunt infetta ad grave damnum ipſorum. pl. 12. 
on reli 528 objected, that this being laid as a ſpecial Damage to the Huſband, 6 Mod. 127. 


ends, Aion ought to have been brought by him alone; but 3 ged Yor Ld.Raym. 5 
as wil Plaintiffs after Verdict, being only Matter in Aggravation 0 Damages. __ | 


| Corne. 

| Ii Treſpaſs by Baron and Feme, for beating the Feme, they may de- 81d 387. 

ve, that it was ad damnum ipſorum, notwithſtanding a Feme Covert palm. 393. 

.nhave no Damages, for this Action will ſurvive. 3 Mod. i 20. 
And as the Huſband may bring an Action for the Battery, crying away 7 Mod. 79" 

Telpaſy ddetaining his Wife; ſo alſo may he have an Action againſt a Perſon for | 

e Sta bring criminal Converſation with her, although the Wife conſent: to the 

as dt 1dnterer ; for this-is a Matter in which ſhe cannot aſſent, by Reaſon of 

ie Suit | lajury to the Huſband, and his Intereſt in her. f 

"ny Alo the Huſband may not only bring an Action at Law for the crimi- 2 Salk. 553, 

ul Converſation, in which he ſhall be repaired in Damages, but may alſo 8 


Cons 


he 1 roceed in the Ecolefiaſtical Court for the Adultery and © Solicitation of 
| ſhall (haftty ; and the Proceedings in the one Court ſhall be no Bar to the other. 


holds But where there was an IndiQtment for affaulting, beating, wounding 
n endeavouring to raviſh the Wife of F. upon which the Party was con- 
ned; and afterwards the Huſband brought an Action of Treſpaſs for the 
rin e Cauſe ; and the Party being alſo libelled againſt in the Spiritual Court 
inet fr the fame Fact; vix. for ſoliciting her Chaſtity, moved for a Prohibition 
s hin the Proceedings in the Spiritual Court; and though it was urged for the 
ſuiſdidion of the Spiritual Court, that they may puniſh for the Solicitation 


? yet 


out, pd Incontinence, and that this Suit was 15 ſalute anime, the others for 
al Knd Fine and Damages , But per Cure, a Prol ibition was granted 7 for it being 


n Attempt and Solicitation to Incontinence, coupled with Force and Vio- 
ker, it does by Reafan of the Force, which is temporal, become e. 
ul Crime in toto 3 as if one ſays, Thou art a Whore and a Thief, or Thou 
e a Bawdy-Houſe, which are temporal Matters, the Party ſhall not 
weed in the Spiritual Court; whereas, if it were ouly, Thou art a Il borr, 
Lidel lies in the Spiritual Court; ſo if it be ſaid of a Woman, ſhe 
$a bawd only, and not that ſhe keeps a Bawdy-houſe. ut ger Holt 
” J. If one commit Adultery, and the Huſband bring Aſſault and Battery, 
tus ſhall not hinder the Spiritual Court; for it is a criminal Proceeding 
here, and na IndiQment lies at Common Law for Adultery, 


1 br | ES 3 | $172 

enen * 3. Of the ſeveral Kinds of Diyorces, v page 382 
Jays EE | ge, | | 

0 Dirorces are either ſuch as (a) diſolve a Vinculo Matrimenii, and ſet the Co.Lit.235. 
een tes entirely at Liberty, fo that they may marry whom they pleaſe after- 2. 


ads; or ſuch as ſeparate a Menſa & Thoro, from Bed and Board only; 5 5 Car. 
a which laſt the Marriage continues in Forge, ſo that if either of them 8 Where 


. 


u other, ſuch Marriage is void. ſuch Sen- 
* 5 | ? tence of 

of Foe sgiven in the Spiritual Court, the Iſſue ſhall be perpetually bound, ſo long as that itut: ais in 
F * ; and ſhall not at Common Law be admitted to make any proof to the contrary. 7 Co. 43. 
rial i Caſe, Jenk. 289. Cro. Jac. 186. For ; | | 


A Divorce by Reaſon of (4) Precontract diſſolves a Vinenlo Malrimonii; 47 L 3. 78. 
a f 18 H. 6. 34. 
* 360. (6) Per 32 H. 8. c. 38. No Divorce could ke for any Precontract after Marriage 
"ap ed in the Face of the Church, and conſunimate with bodily Knowledge, or Fruit of Chil. 
en e this Matter, this was repealed per 2 U 3 E. 6. c. 23. andthe whole Ad per x 2 
185 c. 8, parag. 20. and the 32 H. 8. c. 38. 9% ſo much only as was not repcaled by 2 U 
c. 23. was revived fer I Eliz. c. 1. parag. 11. io that guad this Matter, the 32 H. 8. c. 38. 
apy TPraled.—_—+ Qu. If ſince 26 Geo. 2. c. 33- any ſuch Divorce can now be had, as nogSuit 

conrad of Marriage, to compel the fame, can be ſupported iu the Tecleſaſticul * | 

| | | or 
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Det. s38. Marriage abſolutely (e) becauſe the End of the Contract cannot be 


Fol. Abr. A Divorce Cauſa Profeſſionis is reckoned by ſome amongſt the Cai 


* 


)%%))/%%%öĩ5[ . any DITEORT r 

for the Party being under a prior Engagement, the ſecond Marriage i | 

and void, and conſequently the Iſſue of ſuch ſecond Marriage are Þ 
/Z out es Waong aft. ge 

Co.Lit.235. So a Divorce by Reaſon of Conſanguinity and Aﬀinity diſſolre à 77; 

Vice fuprs Matrimonii; ſuch Marriage being againſt the Divine poſitive Law 

Letter (A). therefore void. . C | ” ; 

80 @ Divorce by Reaſon of Frigidity, or Impotence, Qifſolves 


Co. 98. 
ut for this ſwered. 15 


Kind of Di- F The ; Ten e, 2 
vorce, vide 5 Co. 9. Moor 225. 2 Leon. 169. And. 185. Dyer 198: fl. 4% ( But 
be divorced from one Woman prepier perpetuam penerandi impotentiam, and 2 marry n 
have Iſſue by the ſecond Marriage, which continues without Divorce, the Tue are lawful; fora N 
may be habilis & inhabilis diver/rs temporibus ; and the ſecond Marriage 1s not avoided by any Divo 
| | therefore ſtands good in Law. 5 Co. 98. Bury Cale. . Noy 72. Moor pl. 366. 8. C. by 
Name of Morris ver. Webber, WE > F TTT. 4 pets ft 91 


We 


3 160 that diſſolve the Vinculum Matrimonii, the Monks and Nuns, by their henc 
Moor 226. ug, Profeſſed, Having vowed * perpetual Chaſtity; but others hold, il & 
Cro. Car. in ſome Caſes it does not, and that in ſuch the Wife ſhall be endove Whit 


462. but it 18 ſaid,” this Divorce is now taken away by 32 H. 8. cap. 38. 
2 ſnit. 684, other Acts, made on Purpoſe to take away that and other ſcrupulous 
%é ff l] RT Inte 

Rol. Abr. And though theſe Kinds of Divorces diſſolre a Vinculo Matrimmii, 


357. the Iſſue between them are not Baſtards, till there be a Divorce adtu 8 
| had; for though ſuch Marriages be unlawful, yet they remain good dat 
Sentence of Divorce be pronounced; and conſequently the Iſſue mul bro 
| eſteemed legitimate, till ſuch a Difſolution. © a 
Rol. Abr. Alſo, though a Divorce Cauſa Pracontraftur, 'Cauſa Con ſanguini 1 
681. Co. Lit. Cauſa Aſinitatit, or Cauſa Frigiditatis, diſſolve the Vinculum HMatrim Va 
32. a. 33. b. and leave the Parties at Liberty to marry again; yet if either of the Part be 
7 Co. 70. die before ſuch Sentence of Divorce be actually pronounced, it cannot . 
2 We pronounced (4) after; and therefore if the Huſband die before ſuch 1 
(a) But tho! Vorce, the Iſſue are legitimate, and his Wife de facdo ſhall have Dover; an 
in Caſe of it was legitimum' matrimonium 'quoad dotem, and the Biſhop ought to cen 
- 0 a that they were Iegitimo matrimonio copulati. e 
1VOTCEC ; : a . EL TIN, z $3 * , . 
cannot be had after the Death of one of the Parties, ſo as to baſtardize the Iſſue, yet the Sp Ca 
Court may proceed to puniſh the Survivor for the Inceſt. - Carth. 271. 4 Mod. 182. Salk, 12 Ca! 
Page 83 * A Divorce Propter adulierium does not diſſolve the Marriage, but o 1 
. ee makes a Separation a Menſa & Thoro ; leſt married Perſons ſhould com wa 
abs ar. the Crime in order to diffolve the. Marriage ; and though ſuch a oy : 
Co. 42. does not baſtardize the Iſſue, yet the Children born in ſuch a State of ©: 
Noy 108. ration are prima faciAnot preſumed to be the Huſband's, unleſs it can 10 
__ proved that they cohabited afterwards; but ſuch Divorce does not bar le 
„„ Dower, .. © =; Tr | | 
Oro. Car. 80 a Divorce Propter ſevitiam, or Mctum is of the ſame Nature, and d by 
462. not diſſolve the Bond of Matrimony ; but is only a Proviſion for the \ . 
man's Safety, that ſhe may avoid her Huſband's Cruelty and ill U ge. 0 
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8 no one Man can turn his own Induſtry to all the ſcveral Varieties 
A that are neceſſary for a convenient Livelihood, but muſt by a careful + 
nd [borious Diligence in any one Affair, or particular Branch of Buſineſs, 
xquire more than is neceſſary for his own Subliſtence ; and as the Necef- 
tics and Materials of Life are various, and not all of them to be acquired 
u the Labour of any one particular Perſon ; and as they are likewiſe 
peritable, and not long to be preſerved without Alteration and Corruption, 
tence aroſe the Neceſſity of Bartering and Exchanging, and that one Man 
fould employ his Time in one Art and Means of Living; and that that 
wich was redundant from ſuch Art of his ſhoald be communicated to 
athers, in Exchange for the other Neceſſaries of Life which he wanted, and 
wherewith they abounded, and that the periſhable Materials ſhould be ex- 
cunged for thoſe more permanent and durable, or to receive of the ſame 
lercafter, when the Party became old and unfit for Labour. 

And as this Neceſſity of Permutation and Exchange begot at firſt the 
Nation of Merchandize, fo, when the ſeveral Ornaments of Life were 
bought to Light, the Ways of Traffick and Exchange grew more extend- | web 
cd ꝛnd enlarged ; and civilized States brought from 88 Countries ſuclr # 0 
lnerials as they themſelves wanted, and which were the Produce of thoſe ee Fs 
Places; and ſuch as tended to enrich and aggrandize themſelves, and were 1 0 en 
cefary to a polite and adorned Way of Living. {2 | 
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rich, konourable, and great; that gives us a Name and Eſt em in the World 2 that makes us 
Malers of the Treaſures of other Nations and Countries, and begets and maintains our Ships 
a Semen, the Walls aud Bulwarks of our Country. Molloy 416. 


Hence it is, that in every civilized and well- regulated State, and eſpe- 
tally in an Ifland, Trade and Merchandize ſhould be protected-and en- 
coraved, and that it ſhould be free to all Perſons ; as every one, who 
would live, is under a Kind of natural Neceffity to Labour, in which he has 
2 Property, being the Means of Livelihood; which to binder him from, 
would be as cruel as'to deprive him of Life itſelf; and therefore it ſeems 
izrced, from the fundamental Principles of our Goverument, that the King | 
cannot regularly prohibit Trade, nor lay a Penny Impoſition on it; but Page 384 
lat every Man may uſe the Sca, and trade with other Nations, as freely as 
le may uſe the Air. LON 80 Wt . 

And this Freedom of Trade is not only allowed by.the Common Law, 
but bath alſo been aſſerted and eſtabliſhed by the Care and Wiſdom of 
Princes and Parliaments ; and to this Purpoſe it is provided by Magna 
borta, cap. 30. That (3) all Merchants, (c) if they were not openly pro- 2 

| | | | f TEIPECTS - 
Aung only; Whi h frongly proves that the Eg had this Liberty before; ctherwiſe Tong would 
" have ex ended i- to Aliens, and Icf: the Engli/b without it. 2 Inſt. 57. (e) This Prohibition 
gs by AQ of Parliament, becauſe it conceras the whole Rea\m, whi:h is i nplied ia the Word 

, and relates to Alicns only, 2 luſt. 57. | * ts 


Neto, | | | . | | hihlted 
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hibited before) ſhall have their ſafe and ſure Conduct to depart, come and It 
carry, buy and fell without any Manner of evil Tolts, by the old and my FF 
5 ful Cuſtoms, c. 5 (uſo 
(% Skin, But notwithſtanding this Freedom of Trade, yet it ſeems (e) agreed, th, 
335. the King may in Time of War, and for the Public Service and Saf „l enſue; 
3 Lev. 352. an Embargo on Ships, and employ the Ships of his Subjects in the Fad ypoſ 
12 26. Service; but this, ſays my Lord Chief Juſtice Holt, ought to be upon grea Bills 
- Child ang Emergencies, and for the Public Benefit, and not for the private Interef Bu 
Lynch, of any Perſon or Society: Alſo it ſeems agreed, that the King may, h. voll 
Ld. Raym. his Writ of (4) Ne exeat regnum, retain a Subject from going out of the ly 1 
22, 152, Realm; and may by his (e) Privy Seal command any of his SubjeRs to re 
5 2 turn out of a foreign Nation, on Pain of having their Lands ſeiſed, c. H 
abs: 758. hach likewiſe been holden, that the King by his ( 7 ) Prerogative might ze oa 
2Ld.Raym. ſtrain his Subjects from trading with an (g) Infidel Nation, State or People thee f 
806, 893, without his Licence; and on this Foundation principally it was held, in the | 
93%, 930, Caſe of (5) Sands and The Eaft- India Company, that the King's Charter "i 
245 ne} which gave them. an excluſive Right to trade to the Eg. Indies, was good; 1 
18 but this Doctrine ſeems now exploded, and that nothing can exclude the . 
1453. Zubject from Trade, but an Act of Parliament. Fn) | cake 


Vern, 21, | 
£20, 307, 297, 465. 2 Vern. 643. 10 Mod. 78, 105, 131, 264. 1x Mod. 6. pl. 27, 30. pl. 1, 44 
12 Mod. 134, 305, 408, 440, 442, 511, 526. Ld. Raym. 576, 632. Salk. 33. pl. 4. Carth. $i 
Gilb. Eq. Rep. 213, 227. Fitzgib. 197. Stra. 695. 2 Stra. 890, 936. (d) That this Writ 
properly granted upon ſome Matter of State; and of late extended to confine a Perſon to abide the 
Juſtice of Courts here: not to reſtrain a Perſon from a lawful Act, ſuch as Merchandize; nor isi 
ever univerſal, but always particular, and granted upon Oath made concerning a particular Perſer 
Skin. 136. 3 Mod. 127. 4 Mod. 179. Wil. Rep. 263. pl. 60. 3 Wil. Rep. 312. pl. 80. 
Temp. Talb. 196. Prec. Chan. 171,230. (e) For this vide Dyer 128. pl. 61. Lane 42. 3 Ma 
127. J) ln Sir Jobs Davis's Rep. 9. it is ſaid, that the Reaſon of the King's being intitled to 
Cuſtoms, was his permitting Merchants to go beyond Sea when he could prohibit them. hut it 
F. N. B. it is ſaid, that, by the Common Law, every Subject may go out of the Kingdom for Mere 
chandize or Travel, or other Cauſe, as he pleaſes, without Leave. ) in Grotius de bello & pa 
lib. 2. c. 15. parag. 11. it is ſaid, that a Government ſhould take Care that there be no Infe&ion by 
Correſpondence with Infidels; and in Calvin's Caſe, 7 Co. 6. 17. Infidels are called Perpetui inimiaf 
l  G@egis; and in 2 Brownl, 296. it is faid by my Lord Cole, that no Subject of the King may trade 
with any Realm of Infidels, without the King's Licence, that he might nor, fays he, relinquiſh the 
Catholic Faith, and adhere to Infideliſm; and ſays, that he had ſeen ſuch a Licence in the Time“ 
E. 3.—Others ſay, that Turks and Infidels are not perpct.i inimici, nor is there any particular Ennis 
ty between them and us; for though there be a Difference between our Religion and theirs, that dors 
not oblige us to be Enemies to their Perſons. Salk. 46. pl. 2.— That they cannot be converted, 
Converſation with them is not-lawful : Holt C. J to which the reſt of the Court ſeemed to agree. 
Skin. 336.—And'that it is a Diſparagement to the Chriſtian Religion, to think that they ſhould n- 
ther be converted by Infidels, than Infidels by them. 3 Lev. 354. (6) Raym, 488, Ver. 1 
2 Chan. Ca. 165. Skin. 91. pl. 9. 132. pl. 7. 197. pl. 1. 223. pl. 4. Ga 


__ 2 Rol.Rep. And as the Freedom of Trade and Merchandize is ſupported by tbe 
i 113. Common Law. ſo likewiſe are there certain Cuſtoms and Privileges u- 
ee. oo nexed thereto 'by 'the Common Law, and of which the Judges wil take 
5 Notice ex Offcio. But theſe Privileges are not to be extended (i) to cm 
Show. 127, one who buys and ſells; nor is he from thence, ſays Molloy, to be 
Carth. 83. denominated a Merchant, which Appellation peculiarly belongs to hm 
*Page 585 * who trafficks in the Way of Commerce by Importation or Exportati% 
Ld. Raym. or otherwiſe, in the Way of Emption, Vendition, Barter, Permutation 
175, 281, Exchange; and who makes it his Living to buy and ſell, and that by 
7659, 774, continued Aſſiduity, or frequent Negotiation in the Myſtery of Merctut- 
154% 4, dieing; but thoſe, who buy Goods to reduce them by their own At 
287. Indufiry into other Forms than formerly they were of, are propeth calls 

Molloy 418, Artificers, not Merchants. „„ 


| (7) There are four Sorts of Merchants, viz. Merchants Adventurers, Merchants Dormants, — 
| Chants Travelling, and Merchants Reſidents. 2 Brownl. 99. per Cale.—But it is ſaid, that Mo 
chant includes all Sorts of Traders, as well and as properly as Merchant Adventurers; and 

bs Merchant Taylor is a common Ferm. 2 Salk. 445. per Holt; I& vide Head of Bankwfts- k 


' | \ 
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[t hath been adjudged, that a Gentleman being Abroad on his Travels, Carth. 82. 
ind drawing a Bill of Exchange, that this made him a Merchant within the 2 Vent. 293. 
Cuſtom as to a ſpecial Purpoſe, to make him reſponſible to the Party upon Show. 127. 

a this the rather from the Inconveniencies that might Cemb., 45- 

yment 3 and this the rathe m the Inconveniencies that might 5; 11 ver. 
abe, and the Suſpicion that might increaſe amongſt foreign Merchants Witherly. 
non Bills of Exchange, if Perſons who took upon themſelves to draw ſuch 
Ils ſhould not be liable to the Payment thereof. | ST: 

But as the Laws and Cuſtoms of Merchants are of various kinds, and | | 
"| of them chiefly known (a) to Merchants themſelves, we ſhall here () The 
ach inſert what we find in our Law-Books relating to the following Heads. Cuſtom of 

| | the Mer- 
ants is Part of the Common Law of this Kingdom, of which the Judges ought to _ Notice; 
xd if any Doubt ariſe to them about their Cuſtom, they may ſend to the Merchants to know their 
Cuſtom, as they may ſend for the Civilians to know their Law. Winch. 24. May direct an 
the for Trial of a Cuſtom among Merchants. Hard. 486. f 1 N 
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be Law of Merchants cannot be proved by Witneſs, for it is the Law of the Land. Pillan 
w. Van Mierop. 3 Burr. 1663.— In Commercial Caſes among Merchants, want of Conſideration 
no Objedion. The nudum pactum does not exiſt in the Law of Merchants, id. But wide the 
(a) Df Alien Perthants. 586. 

(3) Df Principals and Factors, 587. 

(C) Of Partners and Joint⸗Traders. 589. 
(D) Of Dwnezs and Paſters of Ships, 590. 
(E) Of Parinezs. 593. g | 
(t) Df Average. 594. | 

(G) Df Yypotheration. 595. 

(HY) Df Charter-Parties, -596. 

() Df Policies of Inſurance, 598. 

() Df Bottomrp Bonds. 601. 

(L) Of Bills of Exchange. 602, 


j 


And herein, 


1. Of the Nature and different Kinds of Bills of Ex- 
change and negotiable Notes. 602. 


And herein, 


1. Of foreign Bills. 60a. 
2. Of Inland Bills. 603. : 
3. Of promifſory and negatiable Notes. 60 5. 


2. What ſhall be ſaid a Bill of Exchange, or nego- 
tiable Note, within the Cuitom of Merchants, 606. 

3. Who ſhall be ſaid liable to the Payment thereof; 
and therein of ſuing the Drawer, Indorſer or Ac- 
ceptor. 607. „„ | 

4. Who ſhall be ſaid intitled to the Money. 608. 

5. Of the Indorſement. 609. 1 

6. Of the Acceptance. 610. 


Page 386 7. Of the Proteſt. 612 


a a ile the Party to Principal, Intereſt and Cos. 613. 


Alien. 


9 E. 3. c. 1. All Marchants Strangers, and others, may freely buy and ſell their Commoditie 


And. 3 


in Margine. tg promote and encourage 


nr n ungen 
ms What ſhall be ſaid a good Acceptance. 4 
2. Whoſe Acceptance ſhall bind. 61. 
3. Whether. an Acceplauce may. be qualified. 612. 


1 
1 


— 


e een, mois 


1. Of the Necefhity and Validity of the Proteſt. 612. 
2. At what Time to be made, and therein of giving Noli 
lo the Drawer ; of the Drawer's Refuſal, ſo as to in 


8. Of the Action and Remedy on a Bill of Exchange 
and Manner of declaring and pleading therein. 614. 


4 
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(a) Df alien Perchants. 


Vide Tit. LTHOUGH, by the Policy of our Conſlitution, Alles lie under 
(a) The ſeveral Diſabilities, and are denied in many Inſtances the Benefits « 
Law of Our Laws; yet are they (a) here, as in moſt other Countries, allowed t 


” 


Fngland ra- Trade and Merchandize, which Privilege is confirmed to them by (5) MM; 


dd __ — 
5 —— 


— 


ther con- na Charta, and (c) divers other Acts of Parliament. 
tracts than VC 

extends the Diſability of Aliens; becauſe the ſhutting but of Aliens tends. to the Loſs of People 
which, laboriouſly employed, are the true Riches of any Country. Vent. 427. per Hale C. ].—114 
King pardons his loving and obedient Subjects; this extends to Aliens, if* here at the Time, thou 
not made Denizens, Per Hob. 271. % For this vide ſupra, and 2 Inſt, 37. Molloy 417. % 
the 2 E. 3. c. 9. Merchant Strangers, and others, ſhall go and come with their Merchandize.—! 


from whenceſocyer they came without Interruption, notwithſtanding Charters or Uſage to the ch 
trary, which Charters or Uſage (if any be) the King, Lords and Commons hold to be of no Ton 
as being to tlie Damage of the King and his great Men, and to the Oppreſſion of the Commons, & 


Co. Lit. 129. And as Foreigners and Aliens are allowed to trade amongſt us, fo f 
they allowed to maintain perſonal Actions; becauſe, otherwiſe they wou! 
be incapacitated to merchandize, but they cannot maintain any te. 


Action, becauſe not neceſſary that they ſhould purchaſe Lands, or ſcti 
amongſt ns. „%% _ 
71 E. z. An Alien Merchant may upon a Statute extend Lands, and upon - 1 
Rot. 87. the King ſhall not have them; and upon Ouſter he ſhall have an A lk 
Dyer 2. b. for the main End and Deſign of both the Statute Staple and Merchant 5 
Trade, by providing a ſure and ſpeedy Reme 
for Merchant Strangers, as well as Natives, to recover their Debts at 
% / T 135 ; 
ee k. . b. 5 wn Alien (4) Merchant may take a Leaſe of a (e) Houſe aby * 
(4) That he bitation for Years only, and this alſo is for the Encouragemen 
muſt be a 5 3 on oy 3 6, | made 
Merchant. "Poph. 36. Rol. Abr. 194.— —-for Leaſes of any Dwelling-Houſe or mY. 415 
Alien Artificer or Handicraftman, are void by 32 H. 8. c. 16. f. 13. and the Perſon taking = 11 
forfeits 1000. and the Perſon letting 100. for which »idr Sid. 308, 309, 357+ 2 Keb. 1 of Ls 
118, Sand. 678. 2 Keb. 315. 3 Mod. 94. (e) Put he cannot take a Leaſe for Years 1 
Meadov, S. not le ug neceſſary for tis Trade or T raſfiick; Co. Lit. 2. b. 7 Co. 17. 171 2, 


Dyer 2. b. 


merce 
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merce: for if an Alien trade, he muſt have an Abode amongft us ; but if And. 25. 
he ( depart the Kingdom, or die, it goes to the King, not to his Exe- Bendl. 36. 
-ytors or Adminiſtrators, becauſe it was only a perſonal Privilege annexed By wh Fe pc 
do the Alien as a Merchant, for the Encouragement of Merchandize, and © Sud the 
conſequently mult expire with him, without going to his Executors or tt Megs 
Adminiſtrators. En | | teat 
4 ; „ „ 9 gers and not 
Fremies, may ſafely dwell in the Realm, Ce. upon which Statute, at a Reading in Lincoln's-1nn, 
5 Fliz, it was agreed a Merchant Alien might take a Leaſe of a Houſe with Gardens at Will, but 
"nt for Years; per Dyer 2. b. in Margine. (J) Not if he goes beyond Sca, and leaves Set vauts 
in his Houſe during his Abſence. Dyer 2. „C =o 5 


. 


| * = 

A Merchant Stranger ſhall have an Action for ſay ing he is a Bahkrupt, *Page 587 
for by Law he may have Perſonal Actions; and theſe Words tend to im- Yelv. 198. 
pair his Credit in his Trade. ny | OP Ps Bulf. 134. 

| | 15 5 . 

Allo by the 21 Fac. 1. cab. 19. it is provided, that chat AQ, and all 
ther Acts heretofore made againſt Bankrupts, ſhall extend to Strangers 
horn, as well Aliens as Denizens, as effectually as to natural born Subjects, 
both to make them ſubject to the Laws as Bankrupts, as alſo to make them 
capable of the Benefit or Contribution as Creditors by theſe Laws. 

The Sons of an Alien, though born here, being Merchants, for the firſt Lit. Rep. 
Generation ſhall pay Alien (a) Cuſtoms and Duties, ſaid to be the Practice 140. 
of the Exchequer, _ 335. 


| 85 555 . For this vide Molloy 305, 322. 


But thougli Alien Merchants, in the Pay ment of Cuſtoms and otherwiſe, Palm. 14. 
le under ſome Diſadvantages different from natural Subjects ; yet in other | 
Reſpects are they (aid to have Advantages above them; in that by the 
Common Law an Action of Account lay for a Merchant Stranger againſt 
Executors ; that a Defendant could not wage his Law to an Action of Debt 
brought by a Merchant Stranger, and that Merchants Strangers were not to 
be worn iu Leets, cc. e TS. | Wy | 

As to Merchant Strangers, whoſe Prince is in War with the Crown of 7E.4-13,14. 
England, if they are found within the Realm at the Beginning of the War, Bro. Tit. 
they ſhall be attached with a Privilege and Limitation without Harm of P 11 y 38. 
Body or Goods, until it be known to the King, how Merchants of Eng- fn — 
(ind are uſed and intreated in their Country, and accordingly they ſhall be 418. TER 
ved in England, the ſame being Fus belli; but for Merchant Strangers Skin. 204/ 
tat come into the Realm after War begun, they may be dealt withal as 
open Enemies, 1 | ED 

If an Alien Enemy comes here ſub ſalvo condufu, be may maintain an Salk. 46. 


* 


Action; ſo if an Alien Amy comes hither in Time of Peace, per licentiam pl. 1. 
U-mini Regis, as the French Proteſtants did, and lives here ſub protefione, Ld. Raym. 
nd a War afterwards happens between the two Nations, he may maintain 849 dae 
*n Action; for Suing is but a conſequential Right of Protection; and there- ag = 
fore an Alien Enemy, that is here in Peace under (3) Protection, may ſue < 
upon a Bond; afiter of one commorant in his own Country. t .) But an 
| = | Aſien Ene- 
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Fxh Protection, muſt plead it. 7 Mod: 150. Sylvgſter's Caſe. Id. Raym. 283, 853. 2 Stra. 

152.— By Stat. 14 Geo. 3. c. 84. Perſons naturalized ſhall not have 5,7 Privileges of 

8 in koreign Countries, unleſs they ſhall have reſided f-ven Years in Britiſt Domuuous, without 
g above two Months abſent at a Time. wa 


(B) Df 


83 
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| | | | 2 . | BY, 1 
1 Inn Ab EPO ; |; | 3 | 
|| 5) Df Paincipals aud Facozs, F 
4 1 | | | 3 $45 5 — the 
=. 1 A no one Perſon, whole Trade is extenſive, can tranſact all hi 
= e {nn A Affairs; ſo it N for him to depute jen + in 9 
= whoſe Ability and Honeſty he can rely; and ſuch Perſon ſo depnted is called th 
a Factor, who is in Nature of a Servant, whoſe Acts ſhall bind bis Maler tet 
7 or Principal, ſo far as he acts purfuant to the Authority given him, of 
Molloy 22. If the Commiſſion be general, as to 285 e, do, and deal thircin a. if i . 
_ Bulf.i0;3. were your own, hereby the Factor is excuſed if a Loſs happens; but if the th 
= Commiſſion. be to /e/ and. diſpeſe, hereby the Factor is not enabled to ſel 0 
= upon Tick, nor can he ſell for an unreaſonable Time, as ten or twenty Years tra 
= . though there be the Words as if it auere your ozan, but muſt ſel} accordin 9 
= to the uſual Time, for which Credit is given for the Commodities he dif. 
= ofes of. 35 5 85 th 
| E ai 200 If in Account the De endant pleads before Auditors, that the Goods for det 
_ adjudged, which he is to account were Bona Peritura, and notwithſtanding his Care in 10 
* Page 588 * keeping them grew worſe, and that they remained in his Hands for Want by 
See Ed. Caſ. of Buyers, and were in Danger of growing worſe, and that therefore he 80 


| | . fold them upon Credit to a Man beyond Sea ; this is no good Plea, for a 
Zi. Rep. Factor cannot ſell, even Bona Fun upon 14 Credit, without a pant 


185. pl. 44. cular Commiſſion ſo to do. 


187, 279. 


- 


| + ToMed. 144. 2 Stra. 1178, 1183. (2) It is the common Practice to give Factors Power to bee 


4 . 


Credit. Bulf. 101. 


2H.4.12.b. In Favourof Trade and Merchandize, an Action of Account lies at Com- 
Co. go. b. mon Law againſt a Factor as againſt a Bailiff, in which he ſhall have all (5) 
F. N. 3 7- 2 Rol. Abr. 162. (ö) Thereſore it is a good Diſcharge before Auditors for a Fador 
to ſay, that in a Tempeſt, becauſe the Ship was ſurcharged, the Goods were caſt over-board into the 
Sea. Rol. Abr. 124. Bro. Tit. Account 10.—80 that he was robbed of the Goods without his De- 
fault or Negligence. Co. Lit. 89g.—So that he durſſ not buy for fear vf Loſs. Rol. Abr. 124. 


* 


Rol. Abr. Also if a Man by Obligation acknowledges that he has received Money 


118. ad proficiendum & computandum, the Obligee may either ſue the (c) Bond, but 
neg -_ or "ak an Action of Account at his Election. | F1 
ro, o £1 


644. (e) Where a Man covenanted to render a true Account, e. and held that an AQion of Co- 
venant lay on the Deed. Rol. Rep. 52. 2 Bulſ. 256.80 an erp will lie on a Promiſe to di- 
poſe of Goods, and to give an Account thereof. Salk. 9. pl. 1. Carth. 89. Comp. 149.— Bat 


| Molloy423. If Goods are conſigned to a FaRor, and upon Arrival he makes a fil 


Cro. Jac. Entry at the Cuſtom- Houſe, or land them without paying the Cuſtoms, 55 

265... whereby they become forfeited and are ſeized, whatever the Principal bert! H 

: * ſuffers, the Factor muſt inevitably make „ although his Commiſſion was U 

b | eral; but if the Factor makes his Fatry according to the Invoice, 8 

1 dis Letter of Advice, and it falls put the fame are miſtaken, thou 16 

i Goods are loſt, yet is the Factor excuſed. | F Fr 
| Chan.Ca.2y If a Factor beyond Sea be brought to Account in Equity, he ſhall be 2 

e. lowed the Cuſtoms payable beyond Sea, becaufe he runs the Venture j 2 , 

Two Mer- © Ld | : ple 

chants, ha v- | #4 


| ing certified the Cuſtoms to be ſo againſt two others, Who held thet the Benefit belonged to the Pri 
Spal. Chan. Ca-76,5. P. and Skin. 149. 8. P. Io held eo have been determined by Lord (hr 


n 
% 
* 


1 8 


MERCHANT u MERCHANDIZ E. 
: Goods had been loſt by Non - payment of ſach Cuſtoms, he muſt have But North 
ae the Value of them. 5 | | 5 L. K. ſaid 


5 V FPS he was nat 
-cihed herewith, for that though in the ſaving the Cuſtoms the Faor ventured his own Life, yet 
the Principal's Goods were ventured alſo. 2 : EO 8 


he Cuſtoms, unleſs he ſwear that he hath paid them; becauſe it were a Mat- Boer ver. 
ter of great Scandal, that any Thing ſhould: paſs the Allowance of a Court Landall. 
of [uſtice, that is gotten by defrauding the Government. e 

The Principal ſhall anſwer for his Factor in all Caſes where he is privy to Molloy423, 


1 de AR of Wrong; and fo in Contracts, if a Factor buy Goods on the Ac- & vide Tit. 
4 -ount of the Principal, eſpecially where he has been uſed ſo to do, the Con- Maſter and 
n ba of the Factor will oblige the Principal to a Performance of the Bar- Scr92nt 

= 4 Fn if A. being poſſeſſed of tata artificial and countente't Jewels of Betdgmz , 


the Value of 168“. and knowing them to be ſuch delivers them to B. his 126. 
derrant, commanding him to tranſport the ſaid Jewels to Barbary, and them Cre. Jac. 469 


425 to ſell to the King of Barbary, or to ſach other Perſon. as would buy them, 2 Rep. 
ant but gives B. no yy es to conceal their being counterfeit, and thereupon B. 5 i = 


to C. for good and true Jewels, and affirming to * C. that they were worth Huw, 
gol. deſires C. to ſell them to the ſaid King; whereupon C. does ſell them Page 589 
tothe ſaid King for 8rol. which Money C. pays B. and B. thereupon im- 
nediately returns to England, and pays the 8107. to A. his Maſter z and 

after the Jewels being diſcovered to be counterfeit, C. is impriſoned by the 

ſad King till he repdys the $104. but of his own Effects; of all which Mat- 

ter C. gives Notice to A. and demands Satisfaction, &c. yet no Action lies 

aainſt A. for Jewels are in themſelves of an uncertain Value, and B. was 

not by A. particularly directed to C. and all that was done quod C. was 

the voluntary Act of the Servant, for which the Maſter is not bound to 


anſwer, 


af - | ee 
ooo Ic hath been ruled in Eguity, that if one employs a Factor, and intruſts Salk; 765. 
s De- I lim with the Diſpoſal of Merchandize, and the Factor receives the Money, pl-13-Wbhite- 


nd dies indebted, to Debrs of a higher Nature, and it appears by Evidence, nb ver. 
that this Money was veſted in other Goods, and remains unpaid, thoſe n. 
Goods ſhall be taken as Part of the Merchant's Eſtate, and not the Factor's; 
but if the Factor have the Money, it ſhall be looked upon as the FaQtor's 
Elate, and muſt firſt anſwer the Debts of ſuperior Creditors, c. for as 
Money has no Ear-mark, Equity cannot follow that in Behalf of him who 
1 the Factor. FVFVVVVVVVV oe es 

f 4. employs B. as his Factor to ſell Cloth, and B. ſells the Cloth on , vern. 6 3b. 
Credit, and, before the Money is paid, B. dies indebted” by Specialt more Burd:tt ver, 
thus his Aﬀets will pay; this Money ſhall be paid to A. and not to the Ad- Millau. 
niniſtrator of B. as Part of his Aﬀets, but thereout muſt be deducted what 
v2 due to B. for Commiſſion ; for a Factor is in Nature only of a Truſtee 
for his Principal. 


ons, The Plaintiff, being a Factor in, Blackzwell- Hall, advanced Money for his 2Verp. 12). 
reby Principal, relying, as was ſurmiſed; on the Credit of Cloths reſting in his Capman 


n 
Hands to reimburſe himſelf : the Clothier died, his Adminiſtrator ſued at ver. Deriy. 


u | | 
y Or Law for the Cloth, and the Factor prayed that he might be allowed on Ac- 
the count the Monies he advanced, but was diſmiſſed ; for if there are Debts of 


L ligher Nature, it would be a Deugſtauit in the Adminiſtrator to pay or 


cal Gſcount the Plaintiff's Debth. 11 55 25 
1 | (C) Df 8 


v (land thereby bind his Principal, but he — '«r affe& the Property of the Goods, 
Wb them as a Security far pa Debt, tho there is a Bill of Parcels ſb, y Laage Stra. 2770. 
fo / ver. 7. Where the Cuſtom of the Trade is, that the Factor ſells Good at his own NEW 


zur if a Home Factor be brought to Acsount, be ſhalt not be allowed Chan.Ca.30 


into Barbary, and knowing theſe Jewels to be counterfeit; ſhews them $.,24c-« ves.» | wy 
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Merchant in London, orders B. Merchant abroad, to buy him Goods at a Price limited, B. eicced 


len on Goods conſigned to him, not only for incident Charges, but as an lem of mut 
for the general Balance due to him, ſo long as he retains the Poſſeſſion, if he parts 


MERCHANT axv MERCHANDIZE. 


sc) Ok Partners and Joint Traders, x 
Vern. 217. FF two or more engage in a joint Undertaking in the Way of Trade, o, * 
& vide Tit. I enter into Copartnerſhip, it is not neceſſary to provice againſt ner 4 
Joint-tenant: ſhip.; for, by a Maxim of the Common Law, Tus accreſcendi inter Mara. 
in Common. pg, locum non habet; and this is for the Benefit of Trade and mers Go 
that the Fruits of each Perſon's Labour and Indultry ſhould deſgend to he . 
Children and Families. RRV | 10 
2 Salk. 444. But if two joint Merchants make B. their Factor, and one dies, learing 4 
pl. 3. an Executor, this Executor and the Survivor cannot join in an ARion (a) the 
14. Raym. agaiuft the Factor; for though the Duty does not ſurvive, yet the Remedy | 
340. Marlin does; and therefore on Recovery, he mult be accountable to the Executor ſud 
W ver. Crump. for chat. ä 170 „„ 88 i 
(a) Nor can | 1 | pin 
an Executor | „ 7 . „ Et: 
and the ſurviving Merchant be jointly ſued, becauſe the firſt is to be charged de bonir Tefatoris, and the 
the other de banis Propriis. Carth. 170, 171. 3 Lev. 290. 2 Lev. 228. Forteſe. Rep. 181. Fo 
Vern. 118. The Plaintiff's Huſband (to whom ſhe is Adminiſtratrix) and the De. AW 
Eftzoick ver. fendant were Copartners for many Years in the Trade of a Druygilt ; the Dil 


Conn/3y. Plaintiff brought her Bill for a Diſcovery of the Eſtate, and her Proportion 
and Dividend thereof, & c. the Defendant anſwered, and it appearing that 
many Debts owing to the joint Trade ſtood out, it was moved *on Behalf 
of the Plaintiff, that an able Attorney might be appointed to ſue for and 
recover thoſe Debts ; it being alledged in the Bill, that the Defendant carry- 
ing on a diſtin Trade for himſelf, with the Perſons that were Debtors to 
the joint Trade, to oblige them, he forbore to call in their Debts; and it 
was ordered accordingly, unleſs the Defendant, within a Week, would 
give Security to the Plaintiff, to anſwer her Motety of the Dehts that were 
{tanding out. e : 
Salk. 126. pl. By the Cuſtom of England, where there are two joint Traders, and onc 
3. Pintney accepts a Bill, drawn on both for him and Partner, it binds both if it cou. 
14. ee cerns the Trade; otherwiſe, if it concerns the Acceptor only in a diſlinct 
m Intereſt and Reſpect'f. 0 bale e 


175. IP gr | | 3 | 
| I How is an Indorſee of the Bill to know this? See the next Caſe. 


* Page 590 


| 


2Vern. 27. A. and B. were Partners as Woollen-Drapers, A. received Money in the 
Lane ver. Shop of S. S. and gave a Note for it ſigned by himſelf and Partner; 4. aud 
Williams. B. being both dead, and A. not leaving ruffcient Aſſets, it was held on 2 
Bill brought by S. S. againſt the Executors of both the Partners, that tus 

Note being given by ont of the Partners, it ſhould bind them both; and 

that though at Law it binds only the Executor of the ſurviving Partner, 

| | | Fit 


— 


which he has an additional Allowance; no Credit is given as between Owner and Buyer, and the 
Buyer is not anſwerable to the Owner, tho' he gives him Notice before Payment, not to pay at 
ror, who has failed. By the Jury, againſt the Direction of Lee, C. J. and by a Special Jury wp 
Trial, ſtill againſt C. J. 's Direction. Scrimſbire ver. Alderton. H. 16 Geo. 2. Stra. 1182.11 4 


the Price, and ſends the Goods, A. refuſes the Contract, but diſpoſes of the Goods, as his own, 1 
at a Riſk; he ſhall not be deemed the Factor of B. but to have accepted, notwithſtanding V f 
ſaid; and ſhall account with B. according to the Price B. paid. Cornwall ver. Wilſon. I. 175 4 
Vezey, 509. If a Merchant directs his Factor or Correſpondent to inſure, and he charges _ 
it, as if done, and Loſs happens, he ſhall be charged as Inſurer ; but if Factor employs an ApS "= 
Equity will not extend to that Agent. Tel ver. Short, H. 1750. 2 Vezey, 239.— 1 prod : 


with Poſſeſſion, be 
rdiner ver. Cd. 


parts with his Lien. R. per Hardwihe, C. Krutzer ver. Wilcox, H. 1754. Ga 1 Bur. 49 


T. 1755, cited by Ld. Mangfeld, Goodwin ver. Londen Aſſurance, Co. H. 31 Geo. 2. 


* 


MERCHANT axwv MERCHANDIZ E. 


F in Equity the Creditor may follow the Eſtate: of tlie other, though 5 ene the 
e that this Money was brought into the Stock, or uſed Add of one 
of . 3 925 N wa 1 oy 3 3 5 3 partner ſhall 
in Trade. OED et JVC 
4 ad of the other, and ſhall bind him, unleſs he can ſhaw a Diſclaimer, anda Refuſal to be cou- 
auncd. Salk. 292. Pl. 33. e eee ee e een n e e 


13 


; a * . 
55 Goods of both taken in Execution; and it was held per Cur', that the She- N 
thei "mult ſeize all, becauſe the Moieties are undivided ; for if he ſeize but a . 8 


lloicty and fell that, the other will have a Right to a Moiety of that Moiety; Show. 173-4 
+refore he mult ſeize the Whole, and ſell a Moiety thereof undivided, and Comb. 217. 
de Vendee will be Tenant in common with the other Partner. 8 . 
But though a Moiety of a joint Stock may be taken in Execution on a 2 Chan. 
ſudgment againſt one Partner; yet if Copartners become Bankrupts, the Rep. 228. 
it Cate is to diſcharge the joint Debts in the firſt Place, and the ſeparate N 
[late to pay the ſeparate Debts ; and if there be no ſeparate Eſtate, then ee 5 


Sr 2 * | n "7 4 GCu., 2. 
te Reſidue of the joint Eftate, after the joint Creditors are ſatisfied, . to be Grass ver. 


he pplicd among the ſeparate Creditors, and fo vice verſa for the Commil- Hyam. 

| foncrs of Bankrupts are intruſted both with a legal and equitable Juriſdic- Barnard. K. 
De- ton, and may therefore marſhal (3) the different Effects, and apply them in as 4 
; the Diſcharge of the different Creditors according to Equity and Juſtice. e 
tion | „ 5 Order. Atk. 
that Rey, 62. pl. 23.—f Articles of Partnerſhip in Trade do not ſubſiſt for the Benefit of Executors, (to 
half ate them to continue in the Pactnerſhip) unleſs ſpecially provided. Pierce ver. Chamberlain M. 
and 170. 2 Vezey, 33.— If Judgment is obtained againſt a ſurviving Partner, for a Partnerſhip Debt, 
arty: ti till a Partnerſhip Debt. Facomb ver. Harwood, P. 1751. 2 Vezey, 265. | 
Drs to „ { 
nd it 4 


* 4 * — ' — - 


vould 
were 


(D) Ok Owners and Palters of Ships. 


there are ſeveral Part-Owners of a Ship, and ſome of them refuſe to Molloyzoz. 
navigate the Ship, or to ſend her to Sea; thoſe, who are willing, may 203. 
ampel the others in a Court of Admiralty, on giving Security to anſwer for Skin. 230. 
tte Ship in caſe ſhe be loft ; alſo if a Partner diſlikes the Voyage, but does Pl. 9: 


d one 
con- 
ſtink 


ut expreſsly prohibit it, and the Ship is loſt in the Voyage, he ſhall have no 5 ITY 
- 5 fecompence for his Part; but if the Ship return, he ſhall have an Account : 
mh vr what is earned, and it ſhall be intended a Voyage with his Conſent, with- 

1 Gut an expreſs Prohibition proved. 5 | | 55 
he's * if the major Part of the Owners refuſe to navigate the Ship, there, Molloy 03. 
= Ns Malloy, by Reaſon of the Inequality, they cannot be compelled ; but q 

53 * ſuch Veſſel is to be valued and ſold in like Manner, as where Part of 
. le Owners became deficient, or unable to ſet out the Ship. 

If there are ſeveral Part-Owners of a Ship, and the major Part of them page 591 
So 2 for ſending her a Voyage to Sea, to which the Reſt diſagree; whereupon, Carth. 26. 
ad the Krording to the common Uſage in ſuch Caſes, the greater Number ſuggeſt N ver. 
e Face wy :dmiralty Court the Diſagreement of their Partners; and then, ac- Hard. 
14 . to their Uſage there, they order certain Perſons to appraiſe the Ship, 8. P. 270 
SS «cordingly ſet a Value thereon; and then the major Part, who agreed 6 Mod. 162. 
5, and |. © YoJage, enter into a Recognizance, wherein they bind themſelves S. P. | 
hat be wach and leverally, to the diſagreeing Parties, in a Sum proportionable to See 6 Mod. 
$0. # er according to the Value ſet by the Appraiſers, to ſecure the 7% 26, 79. 
* , +1" the Ship of thoſe who diſagree to the Voyage, againſt all Adven- 
” =; though there can be no Suit on this Agreement or Stipulation in the | 
whos ralty Court, the Contract being made on Land, and therefore of Tem- A 
on; bt auſance ; yet a ſpecial Action on the Caſe lies for the Violation 
dens "ot at Common, Law. n 150 
5 | 1 . „% 


A. and B. are Copartners, and a Judgment is had againſt A. and the Salk. 392. 
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MERCHANT 4% MERCHANDIZE, 


Molloyz08. A Maſer of a Ship is one, who for his Knowledge in Navioa:; 
Hob. 1%. lity and. Diſcretion, hath the Government of the Ship ee by 
Care and Management; but he hath no (a) Property either general or 0 


{ (hut have Sial by the conſtituting of him a Maſter; * 
!. ß ng of him a Maſter ; yet the Law looks i 
— e r Officer, who mult render and give an Account for the whale * in 1 | 


Parts in the once committed to his Care and Cuſtody, and upon Failure t 
vers, = faction ; and therefore if Miefortunes happen, if they be cither ty 
Molloy 203. Negligence, Wilfulneſs or Ignorance of himſelf, or his Mariners, he ni 
E 

E Part-Owners in Proportion to their Shares, and not according to the Majority, Molloy 264, : 


6 0 

1 | . | 8 Toe: 19 
Salk. 10. pfl. But where a Maſter of a Ship brought an Action on the Caſe, and ol © 
f 2 45! ver: clared, that the Ship was laden with Corn in ſuch a Harbour, ready to fa 41 


= = for Dantzich, and that the Defendant entered and ſeized the Shi 
| rn tained her, per quod impeditus & obfirufus fuit in Viago ; and 1 Leg 
IF that it well lay; for though the Maſter has not the Property of the Ski 
but the Owners, and he is only a particular Officer, and can only recover ſ 
his particular Lofs ; yet he way bring Treſpaſs, as a Bailiff of Good; may 


| and then as Bailiff he can only declare on his. Poſſeſſion, which is ſuficie A 
4 - to maintain Treſpaſs. * h oh | « Pr 
| | N 190% If the Maſter of the Ship takes Goods on board for Hire, and is robbe * Or 
238. in Port, he muſt anſwer the Damage; otherwiſe it is if he be robbed s of 
Raym. 220. Pirates on the High Sea, for then the Owner muſt be the Loſer ; for if! or 

3 Keb. 72, undertakes for Hire to carry the Goods, the Common Law cannot look upe 4 du 
= him in a different Aſpect from a common Carrier; for he cannot be looks a fl 

Sy av. 3 upon as a mere Servant to the Owner, but rather as an Officer of the Shi pn 

8. C. and to ſell the bona peritura, which is beyond the Condition of a Serm * to! 

More and But the Civil Law of the Admiralty excuſes the Maſters when robbed t na 

Sluce, 3Lev. Piratgs, or on loſing the Goods by any inevitable Accident, for the Dang * 0, 

=y, 8. C. of the Sea are ſo various and ſo formidable, that a Maſter ſhall not be ur * or! 
erm ſtood to undertake againſt them, unleſs it had been included in the expre lin 
913. Words of the Contract; for where, in a well ordered Society, a Manu a 

| dertakes for the Cuſtody of another's Property, he ſecures him againf | hcl 

| Loſs; but where a Man is bound to encounter Dangers, which Cui * 4p 
ciety cannot guard againſt, he cannot be ſuppoſed to undertake farther i * ther 

for his Care; and by the general Cuſtom of Commerce, the Merchant F celp 

the Perſon that runs the Venture, and not the Maſter of the Ship; aud i 7 

de Merchant that makes the Gain of the Venture. 5 "bk 

Carth. 58., And as the Maſter himſelf is anſwerable in the Caſes ſupra; fo Une 

. 7 440. hath it been held, that the Owners are liable to the Freighters, in rel mtt 

x 7 258, of the Freight, for the Embezilments, Se. of the Maſter and Marinen. to 
Mod. 322. | | | „„ * 

2 Su Sandford. 8 Tr | | 1 | "ag 
Page 392 But this proving a great Diſcouragement to Trade, by the 7 Gn, By, 

| cap. 15. reciting that, Whereas it is of the greateſt Conſequence and If, « p. 
tance to this Kingdom, to promote the Increaſe of the Number of Shift « ſhall 

Viſſeir, and to prevent any Diſcouragement to Merchants und other! „ uy | 

' being intereſted and concerned therein; and coherear it has bers beld, ! here: 

in many Caſes Owners of Ships or V. fel are anſwetable for Gu © Ship 

 Merchandize ſhipped, or put on board the ſame, altho* the ſaid Good: © Mak 

Merchandize, after the jame have been ſo put an board, ſhould & or M 

away with by the Maſters or Mariners of the faid' Ships of Veſeli, aid Ace 


Ang. 
certaining and ſelling bow far Owners of Shigs and 7 


MERCHANT, 4qxv MERCHANDI]ZE. 


„ woerable for any Gold, Sifvers Diamonds, Feuieli, precious Stoner, or other 

; 27 ll which ſhall ze made away with by the Maſter ar Mari- 
to b uur, vithout the Privity of the Owners thereof 5; It is enadted, That no 
, Perſons, who is, are, or ſhall be Owner or Owners of any Ship 


or ip 6 Perſon or 5 

Nas « or Veſſel, ſhall be ſubje& or liable to anſwer for, or make good to any 

, wh « one or more Perſon or Perſons, any Loſs or Damage by Reaſon of any 
dati « [mbezilment, Secreting or Making away with (by the Maſter or Mari- 


« ners, or any of them) of any Gold, Silver, Diamonds, Jewels, precious 
« Stones, or other Goods or Merchandize, which, from and after the 
« 24th of June 1734, ſhall be ſhipped, taken in, or put on board any Ship 


s occaſioned, or incurred from and after the ſaid 24th Day of Tune 1734, 
by the faid Maſter or Mariners, or any of them, without the Privity and 
Knowledge of ſuch Owner or Owners, further han the Value of the 


Ship or Veſſel, with all her Appurtenances, and the full Amount of the 


"7 « Imbezilment, Secreting or Making away with, as aforeſaid, or other 
. « Malverſation of the Maſter or Mariners, ſhall be made, committed or 


« done; any Law, Sc.“ ; ng 
And, by Se#, 2. it is further enacted. That if ſeveral, Freighters or 


« or other Goods or Merchandize, ſhall ſuffer any Loſs or Damage by any 
« of the Means aforeſaid, in the ſame Voyage, and the Valae of the Ship 
6 or Veſſel, with all her Appurtenances, and the Amount of the Freight, 
« ue or to grow due, during ſuch Voyage, ſhall not be ſufficient to make 
b full Compenſation to all and every of them, then ſuch Freighters or Pro- 
s prictors ſhall receive their Satisfaction thereout in Average, in Proportion 


hed þ % may be lawful to and for ſuch Freighters or Proprietors, or any of them, 
% in Behalf of himſelf, and all other ſuch Freighters or Proprietors, or to 
or for the Owners of ſuch Ship or Veſſel, or any of them, on Behalf of 
s himſelf, and all the other Part Owners of ſach Ship or Veſſel, to exhibit 
i Bill in any Court of Equity for a Diſcovery of the total Amount of 


* * 4 


heb Loſſes or Damages, and alſo of the Value of ſuch Ship or Veſlel, 


aink 
ini Appurtenances and Freight, and for an equal Diftribution and Payment 
ier i} thereof amongſt ſuch Freighters or Proprietors, in Proportion to their 
chant F eeſpective Loſſes or Damages, according to the Rules of Equity. 
ind it « Provided by Sec. 3. that if any ſuch Bill ſhall be exhibited by or on the 
* Behalf of the Part Owners of ſuch Ship, the Plaintiff or Plaintiffs ſhall 
ce anex an Affidavit to ſuch Bill or Bills, that he or they do not collude 
ref mth any of the Defendants thereto ; and ſhall thereby offer to pay the 
;1ers, NR. ) alue of ſuch Ship or Veſſel, Appurtenances and Freight, as ſuch Court 
ſtall direct; and ſuch Court ſhall thereupon take ſuch Method for aſcer- 
tuning ſuch Value, as to them ſhall ſeem juſt ; and * ſhall dire& the Pay- * 
bn, nent thereof in like Manner, as is now uſed and practiſed in Caſes of 
Y bills of Interpleader. | | | 3 
N * Provided alſo by Sec. 3. that nothing in this preſent Act contained 
bj tall extend, or be cenſtrued to extend to impeach, leſſen or diſcharge” 
, # uy Remedy, which any Perſon or Perſons now hath, or ſhall or may 
ws lereafter have, againſt all, every or any the Maſter or Mariners of ſuch 
* Ship or Veſſel, for or in Reſpect of any Imbezilment, Secreting or 
" ing away with any Gold, Silver, Diamonds, Jewels, precious Stones 


r Merchandize ſhipped, or loaded on board ſuch Ship or Veſſel, or on 
Account of any Fraud, Abuſe or Malverſation of and in ſuch Maſters and 

s reſpeQiively, but that it ſhall and may be lawful to and for 
dy Perſon or Perſons, ſo injured or damaged, to purſue and take 
* Remedy for the ſame, againſt the faid Maſter and Mariners re- 
ol. III. : X, x + * ſpeRively, 


« or Veſſel, or for any AQ, Matter or Thing, Damage or Forfeiture done, 
wy Freight, due or to grow due, 2 and during the Voyage wherein ſuch 


« Proprietors of any ſuch Gold, Silver, Diamonds, Jewels, 8 Stones, 


to their reſpective Loſſes or Damages ; and in every ſuch Caſe it ſhall and | 
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|  Molloy2og. 19 9 are Perſons clioſen and appointed by the Maſter to na 


Rol. Abr. But though the Maſter muſt anſwer for them, yet are the Owners lik 


9233, 1044, 1206, 1211, 1247, 1253. 8 Mod. 179. to Mod 78, 264. 71 Mod. 5. pl. 23, 31. p 


' Winch 3. The Mariners may ſue in the Admiralty Court for their Wages, att 


page 394 * Navigation, for here they may all join in the ſame Libel : Alſo, by 


Raym. 8. So of the other Officers under the Maſters, as the Mate, Purſer, 1 
 Salk.33-pl.5 ſwain, Ce. for though they contract with the Maſter, yet it is on the 


MERCHANT ax» MERCHANDIZE. 
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1 gate the Ship, for whoſe Faults and Miſcarriages he mult anſue 
and, as they are his Servants, he may correct and puniſh them according 


the Dſage is at Sea. 


5 & vide wife anſwerable for their Faults aud Miſcarriages ; as if the Owner of a 80 
28 . Rep. ictuals it, and furniſhes it to Sea with Letters of Repriſal, and the Ma 
and Mariners, when they are at Sea, commit Piracy upon a Friend of ü 
King, without the Notice or Conſent of the Owner, the Owner ſhall le 
his Ship by the Admiral Law, of which our Law ought to take Notice. 
Sid. 179. By the Civil Law and Cuſtom of Merchants, if the Ship be caſt aua 


Mod. 93. or periſh through the Mariners Default, (a) they loſe their Wages; fo Nor 
1 taken by Pirates, or if they run away; for, if it were not for this PoH4¶Q 

| So. 650, | they would forſake the Ship in a Storm, and yield her up to Enemies in at 
739. . 185 es | 


2 Ld. Raym. 


43. pl. 4. | 2 Ld. Raym. 1204. 2 Salk. 424. pl. 12. Gilb. Eq. Rep. 226. Fitzgib. 197. Stra.) 
Vent. 146. (4) But whether the Executors of thoſe Mariners, who died before the Ship was 6 
away, may recover the Wages due to their Teſtators, ©. vide Sid. 179. Keb. 684. 


And by the 22 & 23 Car. 2. cap. 11. fed. 7. it is enacted, © That 
« the Mariners or inferior Officers of an Zngl;/b Ship, laden with God 
«© and Merchandize, ſhall decline or refuſe tu fight and defend the 5 
« when they ſhall be thereunto commanded by. the Maſter or Comma 
% thereof, or ſhall utter any Words to diſcourage the other Marinen fr 
« defending the Ship, every Mariner, who ſhall be found guilty of dec 
% ing or refuſing as aforeſaid, ſhall loſe all his Wages due to him, toget 

% with ſuch Goods as he hath in his Ship, and ſuffer Impriſonment, 

t exceeding the Space of ſix Months; and ſhall, during ſuch Time, bel 

4 to hard Labour for his or their Maintenance,” 

And, by Sed. 9. of the ſaid Statute, 4 Every Mariner, who ſhall k 
« laid violent Hands on his Commander, whereby to hinder him from by 
ing in Defence of his Ship and Goods committed to his Truſt, ſhall 


* 46 Death as a Felon. T“ 
4 Inſt. 141. the Hiring was by the Maſter on Land; and this is allowed of in Favou 


Vent. 146, Law of the Admiralty, they have Remedy againſt the Ship and Owneny 
543 4.244 Was againſt the Maſter ; and it would be a great Diſcouragement 0 
Salk. ogy" faring-men;to oblige them to bring ſeparate Actions, and hole a 
pl: 4. Maſter who may happen to be inſolvent. . | 
$76. & vide 4 & Ann. c. 16, 


3 


n 
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MERCHANT 'axv MERCHANDIZE. 
boa Shipyright may ſue in the Admiralty for (a) making a Ship. Fel. l. 
i (a) 80 for mending a Ship, Cro. Car. 296. 


And if a Contract be with Seamen to go on a Voyage, and they, in or- 6 Mod. 238. 
zu thereunto, work in a Harbour, and after the Voyage is intercepted, 2Ld. Raym. 
trough the Owner's Fault, as if the Ship be arreſted for his Debt, Ec. the „ 
gamen ſhall ſue for their Wages for the Work done in the Harbour, in Ld Raym. 
ofuance of the Contract to go on a Voyage, in the Admiralty, as much 55 „ 
i they had gone the Voyage; ſecus, if the Retainer of them had been 2 39% 
al; to do the Work in the Harbour. 4 JJV 

| — Bed > CO 4. 4. oo ROC ESL. 
17, 1453- Comyns 74. pl. 47, 137. pl. 91. 2 Ld. Raym. 934. 6 Mod. 25. 3 Salk. 227. pl. 2. 
I: Mod. 405, 408, 440, 442, 526. Stra. 405, 707. 2 Stra. 858. Barnard. K. B. 297. 2 Stra. 
u. 2 Barnard. X. B. 160, 2 Stra. 968. 0 e e 
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But if there be any ſpecial Agreement, by which the Mariners are to re- Salk. 31. 
we their Wages in any other Manner than is uſual, or if the Agreement 0% ver. 
der Seal, the Mariners cannot ſue in the Admiralty. © en. 
Nor can the Maſter ſue in the Admiralty Court; for his Contract is on the Inſt. 141 
it of the Owners, and not like that of the Mariners, which is on the Raym. ;. 
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pL 3. 


edit of the Ship. f FX | „ os Bl 33 
+ = 71 4 pl. 4. 
nd. 18. 8. P. although the Owner was beyond Sea, and the Ship lay here; & vide 2 Salk. 


: (F) Of Average, : 


HENEVER a Ship is in Streſs of Weather, or in Danger, or juſt Molloyz 46, 
Fear of (5) Enemies, and the Maſter, to ſave Part of the Cargo, &.. 

n orer-board ſome of the Goods in the Ship, thoſe which are ſaved 2Bullt. 290. 
lonribute in Proportion; and this common Calamity ſhall be equally (Ie Meg 


by all the Parties intereſted, which is called Average; and is allowed _— b 
& Civil Law, the Cuſtoms of Merchants, and our Law. infected 
5 N | | Towns or 


Places may be caſt over- board. Molloy 246. 


1 


üs Contribution, not only the Maſter, Owners and Freighters of the Molloy 250. 
ul bear a proportionable Share of the Loſs, but alſo Paſſengers for Loy 
Wares ag they have in the Ship ; alſo Paſſengers who have no Wares 

1 the Ship, yet, in Regard they are a Burthen to the Ship, Eſti- 
dau be made of his and their Apparel, Rings and Jewels, towards a 
ution of the Loſs ; and in general it is ſaid, that every Thing ſhall 
"ne, except the Proviſions of the Ship, and the Men who are neceſ- 

wok the thip, | | 
Maſter ought to be careful, that only thoſe Things of the leaſt Value Molloya 47. 
Mateſt Weight be flung over-boerd; alſo he and the Crew (or moſt of 
ul ſwear that the Goods were caſt over-board for no other Cauſe but 
u the Safety of the Ship and Lading. | | | 

+ wad the Danger of a Storm, the Maſter cuts down the Maſts and Molloy 249. 
A they falling into the Sea are loſt, this Damage is to be made good ths 
bod Lading, pro rata 3 otherwiſe if the Caſe happens by Storm, or 


ans ; 
if t ough the Rifling of the Ship, Caſting over-board, and * Page 59s 
90 the Ship, any of the remaining Goods are ſpoiled, either with Molloya45. 
Kue le, thoſe which are preſerved muſt contribute towards the | 
09s impaired, as well as to thoſe which were intircly loſt. 

8 „ 1 . 
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Molloyz:#, The Goods faved and laſt are to he eſtimated according as the Goods ſave! 
1 were ſold for, Freight and other neceſſary Charges ng 12 
in ſuch Proportion the Goods ſaved are to contribute. 
Molloyz5o. If a Maſter of a Ship lets out his Ship to Freight, and then receives b 
Complimeht, and afterwards takes in Goods without Leave of the F reighte 
+> and a Storm ariſes at Sea, and Part of the Freighters Goods are cal or 
board, the remaining Goods are not fuhject to the Average, but the Ma 
muſt make good the Loſs out of his own Purſe, 
Moor 297. Al Average is not due, unleſs the Goods are loft in fuch a Manner, tl 
thereby the Reſidue in the Ship are ſaved ; as if Goods are thrown ong 
55 board to lighten the Ship, or, by Compoſition, Part is given to a Pirate 
ſave the reſt; but if a Pirate takes Part by Violence, Average ſhall not 
paid for them. 3 % Aon, 
Show. Par. 80 where A. being one of the Owners of a Ship, loaded on board 
Caſes, 18, 210 Tons of Oil, and B. loaded on board her 80 Bales of Silk upor 
Maar ag Freiglit, by Contract, both to be delivered at London; the Ship was þ 
Parliament. ſued by Enemies and forced into an Harbour, Ac. and the Maſter oe 
the Silk on Shore, being the moſt valuable Commodity, though they 
under the Oils, and took up a great deal of Time to get at them; they 
and Oils were afterwards taken, and the Owner: of the Oils brought his 
in Equity to have Contribution from the Owner of the Silk; but i 
Caſe, as the Loſs of the Oils did not ſave the Silks, nor the Saving the9 
loſe the Oils, the Bill was difmiſſed, — | 
| Molloy249. . If a Ship happens to be taken, and the Maſter, to redeem the Ship 
Hard. 183. Lading out of the Enemies or Pirates Hands, promiſes a certain Su of, 
Money, for Performance whereof himſelf becomes a Pledge or Capi 
the Cuſtody of the Captor; in this Caſe he is to be redcemed at the 
| and Charges of the Ship and Lading, and all are to be contributory i 
(a) And as (2) Ranſom according to each Man's Intereſt. 
he may ran- 0 5 8 5 | X 85 
ſom the Ship and Goods, ſo may he retain the Goods for his Satisfaction, in the ſame Manet 
may detain the Goods for Freight; but if he once ſuffers them out of his Poſſeſſion, he canuet 
wards retake them. 6 Mod. 12, 13. gh „„ 


Moor 297. 80 where a Pirate takes Part of the Goods to ſpare the Reſt, Cai 
Molloya 49. tion muſt be paid; but if a Pirate takes by Violence Part of the 
the Reſt are not ſubject to Average, unleſs the Merchant hath made nd a 

4 preſs Agreement to pay it after the Ship is robbed. WT ton be 
Allen 93. If A. and ſeveral others take their Paſſage in a Ferry-boat, and bet proper 
9-59 TY the Water, a Tempeſt ariſes, ſo that they are in Danger of being dro 
N upon which, to preſerve their Lives, ſeveral of the Goods are caſt over 
among which a Pack of Goods of 4.'s of great Value is throw" 0 

this Caſe there ſhall be no Average, but the Ferryman muſt anſve! 
Goods; becauſe, for his Hire, he runs the Venture of the Voſage. 


(8) Df Hyppathecatian, 
Rol.Abr.53. I F a Ship be at Sea, and ſpring a Leak, or is otherwiſe rn 


1 or the Voyage defeated for want of Proviſions or other b. 


in theſe Caſes of Extremity, the Maſter may pledge or hypothec'* 

A4 Goods, or (e) cither of them, for fuch Neceſſaries ar wil 

- *Pages96 Power is implicitly given him in () conſtituting him Maſter, he 
he may exerciſe, rather than that t e-Ship ſhould be loſt of 


Moor 918. | 
that it 95 ſo defeated. | 


: « {+ 169 298 1 - DE 

of Oleron, of which our Law takes Notice; Molloy 213. The Maſter may "Tt 
Ship or Goods, for the Maſt er is intruſted with 457 G and 1 of ok the Traders 3 vel 
, the Ship, Salk. 34. pl. 7. 2 Ld. Raym. 805, (e) That he who is reputed 


T No 6 


, 
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MERCHANT n MERCHANDIZE, 
ſt cannot hypothecate the Ship or Goods for any Debt of his Molloyaz. 
M 5 Caſe, but for the Preſervation of the Ship and completing 
the Voyage. 
Hale. 
| % Bu if he 
4 cannot hy- 


0 Probability of its being ſaved, partly in Reſpect of the Tempeſt, a 
1 in Reſpe 4 1 Barbarity of the Inhabitants, who took away eve 
Ning that was call on the Shore. | 1 | 


f the Veſſel happens to be wrecked or caſt away, and the Mariners, by Molloyz14. 
her great Pains and Care, recover ſome, of the Ruins and Lading, he 
Vater, in that Caſe, waa pledge the fame, and diſtribute the Money among 
de Mariners, or ſo much as ſhall be 8 to the defraying of their Ex- 
nces to their own Country; but if the Mariners no way - contributed t 
be Salvage, then their Reward is lunk and loft with the Veſſel; and i 
dere be any conſiderable Part of the Lading preſerved, he ought not to 
Smiſs his Mariners till Advice from the Laders or Freighters.  _ 8 
But although Hypothecation of Ships be abſolutely neeeſſary for Naviga- (c)6Mod.79 
ton, without which Maiters could not get Credit abroad; yet a Maſter Salk. 35. pi. 
anno make the Owner (c) perſonally liable by any Contract of his, but (4) 9. 6 
the Ship and Cargo ſhall be ſ;able where he hypethecates for Neceſſaries, al- * % 1. 
though ſuch Neceſſaries were not actually employed or laid out in the Service : 
of the Ship or Voyage, and the Owners and Freighters mult take their 
kemedy againſt the Maſter. 8 „%% | 
The Maſter can only hypothecate, where the Calamity of Want of Ne- Molloyar4. 
efarics happened after the Ship had put to Sea; and therefore the Admi- C Mod. 79. 


nity Court is allowed to have Juriſdiction herein, ſo far as to ſubject the 3 


* 


— 


132, 577» 


ry to make him 
55 805, 933. 


arty towards che Condemnation of the Ship. 


And therefore where 4. contracted with B. for a Cable, which he deli- Salk. 34. 
weed at R upon T hames, and B. ſued in the Admiralty, a Prohibition pl. 7. 
ws granted; though it was inſiſted, that the Want of the Cable was occa- 3 Mod. 244. 
foned by the Streſs of Weather at Sea; for here the Contract was at Land, “ Mod. 13, 
ton been at Rotterdam, or any other Foreign Port, the Remedy had been v 
proper in the Admiralty Court. | | 4565. 

. 5 * 2 Vern. 643. 
_$ra, 761, 890. Fitzgib. 197. 2 Stra. 936. Gilb. Eq. Rep. 227. ro Mod. 78, 263. 11 Mod. 6. 
f 17, 44. 12 Mod. 134, 405, 40, 440, 442, 531, 526, 8 Mod. 379. Ld. Raym. a2, 152, 272, 
N, 576, 632, 639, 650, 739, 838, 982, 1225. Vern. 73, 256, 456. 2 Vern. I41, 235, 540, 694. 
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(H) of Charter-Parties, | 


Maſter and Freighters of a Ship covenant with each other, that ſuch . 


* the ſame to ſuch Place or Places, in Conſideration whereof the ou 133. 
reighters or Merchants are to pay ſo much, &c. and ſuch Charter- Party, þ on Js 


b * 
5 15 only a Covenant or Agreement, ſhall be conſtrued according to the 5 8 no 
«tion of the Parties, and the uſual Cuſtoms of Merchants. 248; wi. x6, 
. . 1 Pop. 161. 
| | An * Page 597 


Alo the Maſter cannot (3) ſell the Ship and broken Tackle, though there 8 d. 483 A 


ſo much of the Lading as is neceſſary, tc. Molloy 214. 


ſhip, but cannot proved againſt the Perſon otherwiſe, than as it is neceſ- 1d. Raym. | 


12 Mod, 406, 511. Stra. 69s. 


nd Remedy for the Breach at Common Law; but had the Hypotheca- M 


A Charter Party is an Agreement by Indenture, whereby the Owners, Molloya2y, | 
Ship ſhall be fit and ready to fail, take in ſuch and ſuch Lading, carry and 2 Vent. 196. 
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MERCHANT' ax> MERCHANDIZE, 


2 Inſt. 673 An Indenture of Charter-purty was made between Seudemir: and oth 


38 g. Owners of the good Ship. called B. whereof Robert Piiman was Maſter of vl 
al ow the one Part, and Fandeſtene of the other Part; in which Lndentare th Law, 
 -tcd tobe - Plaintiff covenanted with the ſaid YVandeftene and Robert Pitman; and zu ber 
Law. PFandeſtene covenanted with the Plaintiff and Robert Pitman, * Tex bound 
NEE 5 - themſelves to the Plaintiff and Robert Pitman for Performance of |» "Whoa ual 
in 600. and the Concluſion of the ſaid Indenture was, In Witneſs where $0 
. © the Parties aboveſaid to theſe preſent Indentures ea an their Seals ; and 1 Offic 
ſaid Robert Pitman to the ſaid Indenture put his Hand and Seal, and d«; the I 
_ ,  vered the ſame; the Defendant, in Bar of the ſaid Action, pleaded the Re iter 
leaſe of Pitman, &c. whereupon the Plaintiff demurred; and it was 2d Halt, 
Iudged, that the Releaſe of Pitman did not Bar the Plaintiff, becauſe he ud 
' (a)Lev.235. was no (a) Party to the Indenture ; and the Diverſity was taken and agree dup 
5 between an Indenture reciprocal between Parties on the one Side, and Partie Ti 
on the other Side, as this was; for there no Bond, Covenant or Grant, ca fri 
be made to or with any that is not Party to the Deed ; but where the Dee: pH 
indented is not reciprocal, but is without a beteveen, Qc. as omnibus CI rad 
fedelibus, Ic. there a Bond, Covenant, or Grant may be made to divers ſe wy 
J os eds : cs Plan 
2 Lev. 74. 80 where an Action was brought on a Charter- party, which was in thi K 
3 Keb. 94, Manner: This indented Charter-party witneſſeth, that Binley, Maſir, « « Le 
2 is er Part-Owner of the Ship, with Conſent of Cooker, the other Part-Owner, hat * 
er. 120. Jet the Ship to Child uch a Voyage, and Child covenants with Binley, net be | 
Lev. 139. 4 for fuch a Foyage, a ey, 

 . 5. C. cited. non with Cooker to pay 300l. Cooker brings the Action, and the Defendu le 
2 _ Child pleads, that only he and Binley were the Parties to and ſealed the Inf ler 
denture; whereupon the Plaintiff demurred; & per totam Curiam, thoug a 
the Deed be indented,. yet, not being inter partes, there may be a Corenan Mer 
with a Stranger, as if it were a Deed Poll, or in the firſt Perſon, Kaww * 
that I, Ic. otherwiſe, where the Deed is between Parties, then no one, tha b 3 

| is a Stranger, can take Advantage thereof by way of Action. * 
Fi Tit. In an Action on a Charter-party a Breach muſt be aſſigned, which the 11 
| Covenants, Party may do in the very Words of the Agreement; and if there be an A 
Letter (L.) Thing to be done by the Plaintiff, which, in the Nature of the Thing, ay 
_ + Jon- neceſſary to enable the Defendant to perform his Part of the Agreement, if i 35 
Plaintiff hath not done his Part, this will excuſe the Defendant's Omiſſot ay 
2 Jon. 186. If, in an Action of Covenant, the Plaintiff declares upon a Charter par Ion 
Bellamy ver. by which the Plaintiff, being Maſter of a Ship, was to pay two Parts of tl 4 
Rue. Port-charges, and the Factor of the Defendant the other Part; and! N 

Y Plaintiff ſhews, that he ſailed from L. to C..and there paid all the Port 1 
Charges, viz. two Parts for himſelf, and the other Part for the Defend l 
and that the Defendant had not repaid him; this Breach is well aſſigned "M 
for when the Plaintiff ſays he paid the third Part, it ſhall not be intended i | 
\ Defendant did, but that the Plaintiff was neceſſitated to pay it, or otherwil A 

his Ship would be ſtayed in the Port. Gan 

0 124, If A covenants to pay 3/. per Ton for Goods imported, and for Perk "a 
99-2-** mance thereof binds himſelf in a Penalty, and in an Action thereupon, t de 


are ſent a- 


Plaintiff aſſigns for Breach the Non payment for ſo many Tons, and a Hog 
ſhead, which came to ſo much; this is naught, (3) for the Covenant i500 
to pay by the Ton; though it was ſaid per Cur? to be otherwiſe, if the 
broad gene- Venant had been to pay, ſecundum ratam, 31. per Fon. 
rally the £22 4 . . | ; 
Freight muſt be according to Freight for the like accuſtomed Voyage. - Molloy 232.—And if 2 W. 
de ſreighted for 200 Tons or thereabouts, the Addition of thereabouts is commonly reduced to be 114 
F Tons, more or leſs, as the Moiety of the Number ten, whereof'the whole Number is con:porne' 
olloy 232. | | | = 


(5) If Goods 


— 
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+ If a Charter be ſo worded, that there can be no Remedy thereon at * Page 598 
Law, yet the Party having a juſt Demand may be relieved in Equity; as Vern. 210, 
' where by the Agreement there was no Freight to be paid for the outward- 12. 
tcund Cargo, and when the Ship arrived beyond Sea, the Factor had no Gods 
it all to load the Ship with ; and the Court decreed Payment of the Freight. 

80 where the Eaſt-· India Company took Bonds from the Mariners and 2Vern. 747. 
qficers of a Ship not to demand their Wages, unleſs the Ship returned to 
de Port in London; and the Ship arrived at a delivering Port, and was 
ferwards taken by the French; and it was held by my Lord Chief Juſtice 
fat, in an Action tried by him, and likewiſe in Chancery, that the Seamen 
id Officers ſhould have their Wages, to the Time of the Arrival of the 
Ship at the delivering Port. | Oe: 

The Plaintiff, a Merchant in London, - hired the Defendant's Ship to 2Vern. 243. 
freight for a Voyage to Bourdeaux, at 34. 10s. a Ton; it happened, that Draddy 


7 
o 


rards proceeded on her Voyage to Bourdeaux ; and the Defendant not diſ- 

wiring what Agreement he had made with the Plaintiff in England, the 

Paintiff's Factors and Correſpondents there agreed to allow the Defendant 

6. 107. per Ton, upon which latter Agreement, the Defendant recovered 

it Law. A Bill being exhibited for Relief againſt this ſecond and under- 

kad Agreement, obtained, as was alledged, by Fraud, was diſmiſſed ; for 

the Defendant was at Liberty to make a new Agreement, by Reaſon that 

the Performance of the firſt was obſtructed by the Embargo after laid on all 

Merchant Ships. OT WOW” RET Yi | 
A Maſter of a Ship, without the Owner, treated with the Plaintiff, a 2 Chan. Ca. 

Merchant, for the Freight of the Ship at 80 Tons, and accordingly entered 238. 

nto a Charter- party with him to ſail from London to Falmouth, and thence 

to Barcelona, without altering the Voyage, and there to unlade at a certain 

Rate per Ton; and for Performance, the Maſter binds the Ship, Tackle, 

Fe. valued at 3ool. the Maſter deviates, and commits Barratry, by which 


or J the Merchant in Effect loſeth his Voyage and Goods. The Merchant had 
1 1 dentence againſt the Maſter and Ship in Barcelona, which was confirmed 


na higher Court in Spain ; and the Owner having brought Trover for the 

dup, the Merchant exhibited his Bill to be relieved againſt this Action, 

ad likewiſe another Action brought for Freight; and it was held by my 

Lord Chancellor, that the Charter- party having valued the Ship at a certain 

Rite, the Owner is not liable further, and the Maſter is liable for Deviation 

ud Parratry ; for ſhould it be otherwiſe, Maſters would be Owners of all 

Mens Ships and Eſtates. - | Le. %%% x ao 
If a Charter party be made in Englund, to do certain Things on ſeveral Rol. Abr. 

Faces on the Sea, though no AR is to be done in England, buͤt all upon I R 

lie dea; yet no Suit can be in the Admiralty#Court for the Non-perform- 486. 4 8. 

nce of the Agreement, for the Contract is the Original, without which no 4 Inſt. x35, 

Cle of Suit can be; and this Contract is out of their Juriſdiction; for 139, 142. 

Flere Part is triable by the Common Law, and Part by the Admiral Law, Hob. 213. 

ie Common Law ſhall be preferred. oY pe e 


ä 


F 0 * 


(1) Df Policies of Inſurante. 
Pings vhere a Man, for a certain Sum, takes upon him the Riſque 1 ” Lo 


s are to run in 'Tranſportation from Place to Place; and this | 
eee Colon rer, 


| | | tion of the 
Garce, or Alter tion of the Voyage, or other Fail of the O vncr or Maſtcr of il e Ship, th 
dar eaa$s to te liable, Bur. Rep. 347. Otherwiſe, if the Thing be done in the WAGNER 


u Embargo was laid on all Merchant Ships for fix Weeks; the Ship after- er. Deacon... 


lake Point. 
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muſt be or Inſurance; and was at firlt introduced, that a 


two Charters for Inſurance of Ships and Merchandize, under the Terms therein declared; by which 


Bottomree on India Ships; Inſured to declare in Writing on Demand, what Sums they have inſuret 


Precedl. As this Method of Inſuring was at firſt ſet up for the Benefit of Tat 


234. 


MERCHANT A MRC HAN BI ZET 


the Voyage, Cuflom or Uſage among Merchants, when they make any Adveitare, 3 
or ex juſia Sea, to give a Premium or Conſideration to Corporations ereded for th ; 
Cauſd 340. Purpoſe, or to particular Perſons, to have from ſuch Corporations or parti 
the eſſential , EE PT Aue 55 1 Slide G0 os MS EAoar or parti 
Means and cular Perſons, Aſſurance of or upon Ships, Goods or Merchandize ade 
neceſlary tured, or ſome of them, at ſuch Rates or Prices as the Parties Affurers and 
intermedi- the Porties aſſured can agree, hath prevailed Time out of Mind; and fyc 
ate Steps Kind of Contract, or Dealing, is commonly called (a) Policy of Afuran 
| lerchant havin 
8 might not be undone, many bearing the Burthen together; and An 
well as the Times received the Countenance and Sanction of ſeveral (5) Ads of Py 


End, 348. hiament. | : * 00 
Page 599 C | . 
What muſt 6 au On 


neceſſarily be underſtood makes a Part of the Policy, as much as what is expreſſed, 350. The l 
fured have no Right to charge the Bottom, though to a better or ſtronger Ship, 351. For w 
is and what is not double Inſurance. See Bur. Rep. 490 to 495. (a) That tho it be no Speci 
yet it is a ſacred Thing, being of great Credit, and much for the Support, Conveniency and Advantag 
of Trade. Skin, 54. pl. 7. 55. (5) As 43 Eliz. c. 12. and 14 & 15 Car. 2. c. 25. by which Con 
miſſioners were appointed for deciding of Differences ariſing upon Policies of Inſurance; for which « 
3 Inſt. 165. 4 Inſt. 250. Style 166. Show. 396.—4 & 5 V. & M. c. 15. Penalties are inflide 
on Perſons undertaking, by way of Inſurance, to import prehibited Goods, without paying Cuſtoms, 
10 Ann. c. 26. By which Policies muſt be ſtamped.—6 Geo. . c. 18, impowers his Majeſty to gru 


Royal Exchange Aſſurance and the London Aſſurance were created. —11 Geo. 1. c 30. enables the [nſurand 
Companies to plead the General Iſſue to Actions brought againſt them; enaRts, that the Policy f 
iſſue, or be made out, within three Days after the Inſurance ; that it ſhall be ſtamped, on Pain of 10 Deviat 
and declares all promiſſory Notes for Inſurance void. 19 Geo. 2. c. 37. Infurance on Effeds 
Subjects, Intereſt or no Intereſt, prohibited except from Spain and Portugal, Nc. Re-aſſurance, exc 
in Caſes of Inſolvency, c. prohibited; Regulation of Inſurance and Bonds for Money borrowed 6 


Inſurers permitted to bring Money into Court. See this Act diſcuſſed and explained in Bur. Re tore 
492, 493. f. bs RTE: | | | 


XY "i —_ ** 


4 By 5 Geo. 3. c. 46. . 3. Policy of Inſurarice not to ſecure the Property of more than one Pt 
ſon, c. in a Ship or Cargo, to a greater Amount than Tool.—But a Policy ſtamped with f 
Stamps of five Shillings each, is excepted by ſ. 4. | 


Chan. 200, ſo the Courts have been always careful that no ill Uſe has been made of 
2Vern. 269. Hence it hath been held, that if a Man has no Intereſt, and inſures, i 
| Inſurance is void, although it be expreſſed in the Policy, nterfes or 
Intereſted. But it ſeems, that a Perſon, having ſome Intereſt in the 
or Cargo, may inſure five Times as much; becauſe a Merchant cannot ts 
how much, or how little, his Factor may have in Readineſs to lade on bo: 
| his Ship. . 
Abr. Eq. The Defendant had lent 3o00/s on a Bottomry-Bond, and after 
371. inſured 450l. on that Ship with the Plaintiff for fix Guineas fr” (. 
22 Premium, as intereſted for Money lent, Sc. the Ship out · lived the 1 
Won. 3 which the Money was payable, and afterwards was loſt in the Ea lu 
8. C.- the Defendant recovered the Money on the Bottomry-Bond, aud afterva 
vide 2 ſued the Inſurers on their Policy, who brought their Bill to be relieved; 
Vern. 717. that the Money, inſured by the Policy, was the Money lent on the Potto 
ry ; and that the Defendant was no otherwiſe intereſted in the Sbip; 
that, the Money being paid, no Uſe ought to be made of the Policy; 
the Court decreed the Policy to be delivered up. 5 
ou So where a Policy is a perfect Cheat, as where a Perſon, having om 
Molloy Intelligence that a Ship is loſt, inſures' ſo much, this ſhall not bios | 
Inſurer. | „ | 
Molloy So where an old Veſſel ein en. and Goods of little or no Value 1 
234. board, and a large Sum infured, and the Ship is voluntarily funk, 
fſured cannot recover. 5 1 es 


o 


\ 


MERCHANT axv MERCHANDIZE 

+. Policy the Ship is warranted to depart with Convoy, this muſt Carth. 2x6, 
beet not onl 1 the firſt Port with Convoy, but alſo a 3 3 
daltiauance with ſuch . 


onvoy during the Voyage, if pofſible ; but if a 


= 59 leave the Port with Convoy, an is afterwards ſeparated by Streſs of ra 465. 

ef 8 weather, and taken by the Enemy, the Inſurers are liableQ. 75 8 

TS anc | 7205 ev. 320. 
d ſuck Mod. 58. 8. C. Tefferies ver. Legeudra. Show. 320. Ld. Raym. 724, 732, $40, 1349. Sn Te 
urance Us 716, Prec. Ch. 20. 8 Mod. 66, 230. 10 Mod. 77, 287. 12 Mod. 325. 2 Wil. Rep. 170. 
a Lol 4%. Comyns 360. pl. 180. 2 Stra. 1173, 1183, 1199, 1243, 1248, 1250. (c) That the Clauſe 
dire muted to depart with Convoy, mult be conſtrued according to the Uſage among Merchants, 2 


43. pl. I. If a Ship warranted to depart with Convoy, goes out of the Way in order to have 
| Opportunity of Convoy, this is no Deviation. Bur. Rep. 347. Nap 


The lt Joage from Bremen to the Port of London, warranted to depart with Con- Pl. 7. Band 


or w u: The Caſe was, The Galley ſet ſail from Bremen under Convoy of De 


15 ub Man of War to the Eb, where they 1 with two other*z;,; C. J. at 
oy Mach Men of War, and ſeveral Dutch and Engliſb Merchant Ships; whence Guildball. 


they failed to the Texel, where they found a Squadron of Engliſſßi Men of Page 606 
init 1, and an Admiral; after a Stay of nine Weeks they ſet out from the 8 
ſtoms, =], and the Galley was ſeparated in a Storm, and taken by a French 


to gra meer; taken again by a Dutch Privateer, and paid 80/. Salvage. And 
my rs ruled by Holt C. J. that the Voyage ought to be according to Uſage z 
ler K d that their going to the Elb, though in Fact out of the Way, was no 


hwiation; for, till after the Year 1703, there was no Convoy for Ships 
rally from Bremen to London; and the Plaintiff had a Verdict. . 


= If after a Policy of Inſurance a Damage happens, and afterwards in the 2 Salk. 444. 
info fe Voyage a Deviation; yet the Aſſured ſhall recover for what happened pl. 4. 
zu.! fre the Deviation, for the Policy is diſcharged from the Pime of the 3 


Jenation only, ver. Youn 
On a Policy of Inſurance on Goods by Agreement valued at 600. and „ 


e Inſured not to be obliged to prove any Intereſt, the Lord Chancellor Ze. Hypre 
red the Defendant to diſcover what Goods he put on board; for although ver. Farr. 
Defendant offered to renounce all Intereſt to the Inſurers, yet he referred 
to a Maſter to examine the Value of the Goods ſaved, and to deduct it 


* t of the Value or Sum of 6oo/. at which the Goods were valued by the 
| gement. | | 
es, 


A Ship inſured was in her Voyage ſeized by the Government, and turned 2 Salk. 444. 


* boa Fireſhip ; the pas was, whether the Inſurers were liable; Holt Pl. 5- 
— thought it was within the Word Detention ; but the Cauſe was referred. 
1 Where a Policy of Inſurance is againſt Reſtraint of Princes, that extends 2 Vern. 176. 


| where the Inſured ſhall navigate againſt the Law of Countries, or 2% ##«tcbin; 


there ſhall be a Seizure for not paying Cuſtom, or the like. rs” bags 


er (4 If a Man pay Money on a Policy of Inſurance, ſuppoſing a Loſs where Thin. 

be In re was not any Loſs; this ſhall be deemed Money received to the Uſe — pi 

= ide Inſurer, for which he may maintain an Actiqn. e 
eruã 


ver. Bernd. 


ved; 1 wh 156, S. P. and that an Tudebitatus Afſſumpſit lies for ſuch Money paid on a void Policy; as 
Bottol kr: the Inſured, not having any Intereſt, yet 2 fo much, Qs. | Eo Fe 
5 : A Pulicy of Infurance run, until the Ship ſhall have ended and be dif. Skin. 243. 


bed of her Voyage; Arrival at the Port to which ſhe is bound is not a Pl. 8. : 
Iiclarge, until ſhe is unladed. | | 0 
In an Action upon a Charter- party, the Caſe was, That J. S. inſured for Skin, 329. 
R, and ſuch who ſhould have Goods upon ſuch Ship; and. A. F. brought pl. 5. 
Aion on this Charter-party, and mage Averment he had Goods upon 
N held good. But per Hol. Ch. J.® If the Goods were aſſured, 
= Goods of an //amburgher, who was an Ally, and the Goods were the 
| | Goods 


0, 


| Pe OG | 1 
on a Policy of Inſurance, which was to inſure the William-Galley in a 2 Salk. 446. 
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MERCHANT axv MERCHANDIZ z. 


| Goods of a Frenchman, who was an Enemy; this is a Fraud, and the xt 
ſurance is not good. 5 „ F 
At Guild. bal, in an Action upon the Caſe upon a Policy, which 
ranted that the Ship ſhould have four Paſſes, viz. a Paſs from the Kin 
England, from the King of France, from the King of Poland, and the Stat 
of Holland; and the Goods were to be the Goods of ſuch a Poliſh Subje ; 
on board the Ship vocat* The Ciy of Warſaw; an Action on this Pal 
being brought, it appeared upon the Evidence, that the Paſſes bore Date 
Abril or May, and that the Ship, to which they applied theſe Paſſes, the 
(a) A Miſe was regnant, and vocat' by (a) another Name, and that ſhe was not name 
eo The City of Warſaw before Auguſt following; and therefore theſe were nt 
Ship, and good and effectual Paſſes for this Ship, gecording to the Guarranty of tb 
| afterwards Policy, which intended good Paſles, and not eluſory vain Paſſes; a 
altered by they being a Fraud upon the Subſcribers, the Policy will not bind them 
Conſent, the Alſo another Objection was made, which was, that the Paſſes were f 
ee ve Goods which belonged to the Subjects of the King of Poland, and ſo 
2 Salk. 4 44 ftrained only to them; but the Goods on board were not of the Subjec 
6, Poland but of Holland, and therefore not within the Intent of the Poli 
*Page601 It was alſo * inſiſted, that the Policy being for Goods of ſuch a 00 
Whether without Account, they ought to prove that they had Goods on Board, 
the Proper- had ſhipped Goods by Order of a third Perſon ; though being with 


* E Account, they need not prove the Particulars; and that ſo was the Pradlic 
, 1 


4 


Captor or Which was not contradicted by Holt Ch. J. f. | 
not? See 2 5 | (K) 1 
Bur. Rep. | 

693. 


I If the Salvage falls ſhort of the Freight, it is to be conſidered as a total Loſs, 5 
field v. Brown, M. 10 Geo. 2. Str. 1065. The Expences of Salvage may be ginn 
Evidence, though the only ſpecial damage laid is, that the Goods were ſpoiled 
the Ship's ſinking, for it is within the Cauſe of Action. Cary v. King, T. 9 Geo. 
Ca. B. R. 'Vemp. Hardw. 304.——To conſtitute Barratry in the Maſter, there n 
be ſomething criminal, as well as Deviation or Breach of Contract, therefore if by Bill 
' Lading he undertakes to go ſtraight to May/cilles, and afterwards giving Notice by 
vertiſement, and by his Owner's Orders, and for their Benefit, and without Beneßt 
himſelf, he paſſes Marſeies, and goes to Leghorn firſt, and in returning to A 
loſt, it is not Barratry. Stamma v. Brown, M. 16 Geo, 2. Str. 1173.——lf a nate 
Circumſtance (as that Advice was come that the Ship was leaky, and ſuddenly di 
peared) is concealed from the Inſurer, the Policy is void, though the Ship is not jol 
taken by the Eenemy. Seaman v. Foncreau, H. 16 G. 2. Str. 1 183, —lf 4 Nip 
inſured except as to Captures and Seizures, and four Years afterwards has never | 
heard of, it ſhall be deemed ſufficient Evidence that ſhe foundered, and Plaintiff f 
recover againſt Inſurers. Green v. Brown, M. 17 Geo. 2. Str. 1199, —1! 6d 
are loſt aftcr the Owner has taken them out of the Ship into a Lighter, and befor 
reach Land, it is no Charge on the Inſurers; otherwiſe, if they had been ſent by 
Ship's Boat. Sparrow v. Cerruthers, T. 18 Geo. 2. Str. 1236, —lf a Ship e 
to the Port of London, and till there moored twenty-four Hours in good Safety, un 
the 8th, is that Day ſerved with Order to return to perform 14 Days Quaramime 
Crew deſert, Captain petitions to be excuſed, Petition adjourned to 28th, and then or 
back; ſhe returns, performs the Quarantine, applies to air the Goods, and belore 
Return is burnt, the Inſurers are liable. Waples v. Eames, M. 19 Geo. 2. Su.! 
| If a Man inſures Intereſt or no Intereſt on any Ship he ſhall come in from 7.0 
beginning from his Embarking, and the Money to be paid, though his Perſon elcap 
the Ship be retaken, and he embarks on S. which ſpringing a Leak, he gone 
F. he arrives in L. but Ship S. is taken, the Inſurer is liable; and if S. had got 14% 
F. been loſt, he would not have been liable. Dick v. Barrel, H. 19 Geo. 2. du.! 
If a Ship is inſured from one Port to another, but takes in Goods we 
a third, and is loſt before ſhe comes to the dividing Point of the two Voyages! 1 
is liable, for the Intention to deviate does not diſcharge him. Fofer u. 14 ö 
19 Geo. 2. Str. 1249. On Intereſt or no Intereſt inſured, a Recaptute. . 
in an Enemy's Port, avails not Inſurer. Dean v. Dieler, H. 19 Geo. 2. * # 
Coming out of Harbour on a Signal and Orders from a Man of War, and Haile 
Fleet for ſome Time, and there taken, though unable to get ſailing 5 
Man of War, is failing with Convoy. Victoria v. Cleeve, H. 19 Geo. 2 | 7 
it ship and Freight are inſured, and the Ship is loſt whilſt — | 
Cargo is put on hoard, the Inſurer is liable for the Ship only, and not for t 
might have entered, if not loſt. Tongue v. Watts, H. 19 Geo. 2. St 1251. 


* 
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| (K) Ot Bottomry Bonds. | 


a Part being put for the Whole, and is in Nature of a Mortgage of a 294. 
up; by which the Mortgagor, or Obligor, in Conſideration of a Sum of 3 
| 8 3 77 Money,, SI. 


ny or Fenus naulicum, is ſo called from the Bottom of the Ship, Molloy 


8 
BD 


Wat. 14 Geo. 3. c. 48. No Inſurance ſhall be made on Lives, or other Event, but by 
Perſon having Intereſt therein, whoſe Name muſt be inſerted ; and he can recover no 
nate than his Intereſt amounts to: This extends not to bona fide Inſurances on Ships or 
Goods, If the Crew force the Maſter to go out of. the Courſe of the Voyage, to carry 
Prize taken into Port, it is not Barratry, nor ſuch a Deviation as will diſcharge the 
lures. Elton v. Brogden, H. 20 Geo. 2. Str. 1264.——On Inſurance of Ship war- 
hated to depart with Convoy, ſhe may go to the Place appointed for the general Convoy 
kr that Trade (as from the Downs to Spithead) at the Hazard of the Inſurers, Gordon v. 
ly, Campbell, v. Bordieu, H. 20 Geo. 2. Str. 1265.— If a Policy of Inſurance differs 
bom the Label, i. e. the Minute of the Agreement entered in a Book, and ſigned by the 
Iifurer and the Inſuree, it hall be made agreeable to it. Motteaus v. London Aſſurance 
bh, M. 1739. I Atkyns 545. if a Ship at Bengal is inſured in London from ber 
rival at Fort Saint George, it means her firſt Arrival there in her homeward-bound 
Fojage. 1lid——If a Ship ſo inſured, being arrived at Fort Saint George, is found | 
, and is directed by the Governor to go to Bengal to refit, and is loſt in returning 
bom Bengal, it is a Loſs during the Voyage, and according to the Adventure intended 
pbe inſured. Lid. —— If a Ship is inſured at and from a Place, whilſt ſhe is there 
ming for the Voyage, the Inſurer is liable; but if the Voyage is laid aſide, and 
Ship lies there ſeveral Years, with the Owner's Privity, the Inſurer is not liable. 
ity v. Selin, T. 1742. 2 Atkyns 359.——On Inſurancts of Houſes againſt Fire, 
snecefſary the Party injured ſhould have an Intereſt in the Houſe, at the Time the 
ly is made out, and at the Time the Fire happens; therefore after the Leaſe of a 
boſe is expired, and after the Fire happens, the lnſured's aſſigning the Policy does not 
le the [nſurers to make good the Loſs to the Landlord, the Aſſignee. Sadlers Com- 
Y Badeoch, P. 1743. 2 Atkyns 354. Policies of Aſſurance againſt Fire are not 
gable in their Nature, nor intended to be aſſigned from one Perſon to another, with- 
i the Conſent of the Office, 76id.—If a Ship inſured is taken, retaken, and, no Perſon 
paring to give Security, condemned and fold, the Moiety paid the Recaptors, and 
other Moiety remains with the Officers of the Court, and the Inſured recovers on the 
y; Chancery will not reſtrain him from proceeding for the Whole, if he offers to 
again the Salvage to the Inſurer. Pringle v. Hartley, M. 1744. 3 Atkyns 195.— 
Inſurer, aſter Satisfaction made to the Aſſured, ſtands in his Place as to the Goods, 
ge, and Reſtitution, and is intitled to a Share of Prizes taken by virtue of Letters 
Repriſal, Randal v. Cockran, T. 1748. 1 Vezey 98. If a Privateer is inſured to 
le for three Months, and is taken by the Enemy, and retaken before the is infra pre- 
hin carried into a neutral Port, and ſentenced to be reſtored to the Owners on 
, yet it is a total Loſs to the Inſured. Pond v. King, H. 21 Geo. 2. 
E 191. — policy of Aſſurance againſt Fire, with Proviſo not to be liable if burnt 
muſics by foreign Enemies, or any military or uſurped Power whatſoever ; a Mob riſes 
Account of the Dearneſs of Proviſions, the Proclamation is read, Mob diſperſes, ano- 
| uiſes and burns the Houſe ; this is not an uſurped Power within the Proviſo. Drink- 
” ). London Aſſurance, M. 8 Geo. 3. 2 Wilſ. 364,—— If it is uſual, prudent, and 
ie Benefit of all concerned, to take out the Furniture, Tackle, Ge. of a Ship, and 
aa Warehouſe on Land at a certain Place, (as on the Sand-banks in the River 
) while ſhe refits, and if they are there burnt, the Inſurers are liable. Pally 
Exchange Aſſurance, P. 30 Geo. 2. 1 Bur. 341. Double Inſurance is where 
ng Man is to receive two Sums inſtead of one, or the ſame Sums twice over for the 
8 8 reaſon of his having made two Inſurances on the ſame Goods or Ships; 
op ale where there are wo Inſurances is not a double Inſurance, Colin v. 
erance Company, H. 31 Geo. 2. 1 Bur. 489.——4. at Saint Peterſburg, is 
tO . in London, who ſends a Ship for Goods, and makes Inſurances; A. ſends 
+ t not Bill of Ladin » directs Inſurances to be made, which are done accord- 
Ly erg the Bills of Lading to C. of Moſcow, who orders Inſurance for the 
> g is done with D. the Whole is loſt; C. ſhall recover the whole Sum of D, 
ways intitled under the Inſurances made by A. or B. D. ſhall ſtand in his 
1 3 ſtronger, if D. was apprized that there might be another Inſurance. 
.ween Inſured and Inſurer, a Ship is loſt by the Capture, and the Inſurer 
7 the laſured as to the Loſs aQually ſuſtained; and he ſhall ſtand is the 
; | Place 
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Money, obliges himſelf to pay ſo much on the ſafe Return of the $1; 
but in caſe the Ship be loſt, then the Obligee, or Mortgagee, to loſe . 
whole Money, according to the Condition of the Bond; and theſe Kind o 
Contracts are held lawful, and are not uſurious, though greater Intereſt h 
RE reſerve 


CA 


yy KS 


Place of the Inſured, in caſe of Recapture or Abandonment. 69% v. Wither,, M.; 
Geo. 2. 2 Bur. 683.——enerally, but not univerſally, on a Capture, the lyſure 
may demand as for a total Lofs, and abandon. 574d. — 80, on an Arreſt or Embars 
8 by a Prince not an Enemy. bid. But where the Capture is but ſmiall Hindran 
as fudden Eſcape, or immediate Ranſom, it is only an average Lofs. II 
Inſured in no Caſe is obliged to abandon. Bid. He cannot turn what in irs Nam 
is an average Loſs, into total Loſs, by abandoniffy. Bid. —— A Ship inſured is tak: 
the Hands, except two, taken out and ſent to France, ſhe remains eight Days i t 
Enemy's Hands, is retaken, brought to Eng/and ; ſhe could not proceed without com 
to refit, immediate Notice to Infurers, with Offer to abandon. This is total Loſs. n. 
i If a Ship is taken, retaken, and arrived in England before the 1ifurd offen 
'B abandon, and is afterwards brought to the Port of Delivery, and has fuſtained 
Damage from the Capture, he cannot recover for a tete! but only an averate Ly 
Hamilton v. Mendez, I. 1 Geo. 3. 2 Bur. 1198. In Action on the Cafe, on Pol 
of Inſurance, though the Declaration is for a total Loſs, and Damages laid for fuch, 
Plaintiff only proves an average Loſs, and does not attempt to prove a total Loſs, 
he may recover as for a partial Loſs. Garlliner v. Croaſale, H. 33 Geo. 2. 2 Bir. 96 
Abe Duty ariſes on the Ship's Arrival and landing her Cargo, the I ru 
en a Right to Satisfaction, to be paid ſach Proportion of the prime Coſt, or Valle in 
Policy, as correſponds with the Proportion of the Diminution in Value occafioned byt 
Damage; and the Adjuſtment muſt be according to the Value at that Time, and 
depend on Speculations or future Events. Thus A. inſures Sugars to Hambury), 
30l. per Hogſhead, it is damaged and therefore, only, muſt be immediately ſold ; the 
ue of Sugar undamaged is then 23/7. of this damaged hrs pr 20). A. ſhall pay the fa 
Proportion of 31. as 37. (the Difference between 23/. and 20/.) is of 23/. that is, th 
twenty thirds of 30/. Lewis v. Rucker, P. 1 Geo. 3. 2 Bur. 1167.— In a Declalif 
on a Policy ſigned by an Agent, Plaintiff need net lay different Counts, one 3 ff 
by the Principal, and another as ſigned by the Agent, duly authorized; either » 
ficient, MNicHeſon v. Croft, T. 1 Geo. 3. 2 Bur. 1188, ——If a Ship is inſured 
Londen to Halifax, warranted to depart with Convoy from Portſmouth, and before 
arrives at Portſmouth the Convoy is gone, (ſo that the Infurer runs no Riſque for Se; 
remaining Part of the Voyage) he ſhall return Part of the Premium. Stepber/o 5. 
M. 2 Geo. 3. 3 Bur. 1237.— An Agreement between the Inſured and the firſt Und 
writer, © That he ſhall not be bound by his ſigning the Policy,” renders the Þ 
fraudulent. Wilſon v. Ducket, M. 3 Geo. 3. 3 Bur. 1361.——A fraudulent Pt Vo) 
mall be delivered up, and the Premium returned, deducting Coſts, 151: of 
who has lent Money on Bottomree or Reſpondentia inſures on Goods, he cannot rect 
for Bottomree or Reſpondentia muſt be ſpecified in the Policy. Glover v. Blu, I. 
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f Geo. 3. 3 Bur. 1394.—If a Ship warranted neutral Property, is by ſtormy Vez 64 
wrecked, ſunk and loſt ; and it appears ſhe was not neutral Property when loſl, the 
ſured cannot recover. Moclman v. Muilman, T. 3 Geo. 3. 3 Bur. 1419. ff there 11 
Articles of Agreement, that when any Ship wherein any Member has Proper! Ve 
the Reſt ſhall contribute to ſuch Loſsz and if any would ceaſe to be a Membct, he : 


give fix Months Notice. A. has Property, but parts with it before the Lofs, but % 


* : o ; M of * 
with the Purchaſor to pay 500“. if Loſs happens, and has not given Notice 
to be a Member, he ſhall recover on the Articles againſt the other Members 4 Fo 
Cole, T. 4 Geo. 3. 3 Bur. 1512.—Average ſignifies, a Contribution to a gen" ip 


Ie alfo ſignifies particular partial Loſs. Wilſon v. Smith, T. 4 Geo. 3. 3 Bur * and 
If Corn is inſured free from Average, unleſs general, or the Ship be firained, at 
is obliged ina Storm to cat away and leave Fat Cable and Anchor, and rut» how ton 
; refit, then proceeds to the Port of Delivery, and delivers the Corn which 1s Shins 
the Storm, the Inſured cannot recover. id. In Infurances on Eoft-India J f 
not neceſſary to diſcloſe that there has been a new Agreement to detain the yl | 
longer in the Indies, than the enlarged Time provided for by the cr 
thisis the Courſe of that Trade, which the Under-writers are preſumed to 8% 
'this Detention, and its Conſequences, are Part of the Riſque they 1 . 1707 
Haplins, Heaton v. Rucker, and ſeven more Cauſes. T. 5 Geo. 3. 3 really 8 
A warlike Fort may not be inſured by the Governor; but a nominal He 
tory, and only defenſible againſt black Natives, may be inſured by = Ge 
a Merchant, and not a Military-man. Carter v. Boehm, P. 6 Geo. 3 0 ben 
Such Inſurance is good, though the Inſured does not diſcloſe ſuch 


| Place as do not affect the Riſque inſured againſt ; nor his Speculations, 


MERCHANT A MERCHAN DIZ. 
"cred than the Statutes allow, by Reaſon af the Hazard the Lender runs, f in Latch. 
"ud being found uſeful for Navigation and COST a 1 2 b 25 i = 

is 10 „here the Maſter takes up Money by way of Loan, for the U e Ship, 
E- be Barton or Kee of the Ship far Security of Payment. | WD | 


A. lends B. 100/. ta freight a Ship abroad, and they agree, 2 Rol. Rep. & 
1 1 the Skip comes home ſafe, A. ſhall have 1 $9 and that if ſhe da 45. - 3 
"ot, that be ſhall loſe the 100. this is not Uſury, but gaod by the Cuſ- 1 * 5 
n of Merchants, becauſe of the great Perils at Sea, and both Principal Cro. Jac. | 
ind Intereſt run the ſame Hazard of being loſt; but if the Principal be 208, 508. 
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i 
cured, and the Intereſt only depend on an Hazard, if it be more than is 1 Keb. 539, 9 ; 
1 5 : 11. ATTN 
fil. it is UT ; 2 0 i If a Con- 5 
tract be | 1 


Li by Colour of Bottomry, to evade the Statute of Uſury, it will be uſurious. 4 Com. Dig. 193. 
* eee : 5 = 

go where the Condition of a Bottomry-Bond was, that if the Obligor, or Lev. 54- 
the Ship, or the Goods, return fafe, then to pay more than the legal In- Sid. 23. 
reſt; this was adjudged good by the Cuſtom of Merchants, though it | 
depends on many Contingencies ; and though the Obligee may be ſaid to 
| ua little Hazard; and though any of the Contingencies become impoſſi- 
n le; as if the Obligor die before his Return, Se. yet the Bond remains 
oned byt payable, contrary to the general Rule of Law in ſuch Caſes ; for the Law 
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N lies thoſe Words, which ball firf# happen, and forecloſes the Election 

1 248 Obligor and gives it to the Obligee to take his, on which the Con- 1 
7 the 7 tingencies ſhall firſt happen. Fo "710 
at 1s, th The Plaintiff entered into a , Penal Bond of Bottomry to pay 404. fer 3 Chan, Ca. 95 7 
Deche „both for 50“. the Ship was to go from Holland to the Spaniſb Iſlands, . 


An fy ind ſo to return for England but if ſhe periſhed, the Defendant was to loſe 5 + 
8 ks zol. She went accordingly to the Spani/h Iſlands, took in Moors at ; 77 
before {frick, and upon that Occaſion went to Barbagdges, and then periſhed at $i 
ne for Sa; the Plaintiff, being ſued on the Bond and Penalty, ſought Relief in 1 
25 Equity, pretending that the (a) Deviation was of Neceſſity ; but his Bill () fa By 
was difmifſed, ſaving as to the Penalty. hip N . 
Vorage, and is aſter Joſt, the Plaintiff, who had lent Money on her Hull, ſhall recover. Skin. 268-4. 
{vide Skin. 152. | | | : 


7. 8. entered into a Bottomry-Bond, whereby he bound himſelf in Con- Vern. 163. Wn 
fdcration of 400/. as. well to perform the Voyage within fix Months, ag Deuter 1 
at the ſix Months End to pay the 400. and gol. Præmium, in caſe the fue. Dab: a 
Veſſel arrived ſafe, aud was not laſt in the Voyage; and it fell out, that“ 5 
7. S. never went the Voyage, whereby bis Bond became forfeited; and he 99 
preferred a Bill to be relieved, and in regard the Ship lay all along in the FOE: 
Port of Londan, ſo that the Defendant run no Hazard of loſing his Prin- _ FI 
cipal ; the Lord Keeper decreed, that he ſhould loſe the Prænuum of gol. £1 | 


and be contented with his ardinary Intereſt. „ 1 
A Part-Owner of a. Ship borrawed Money of the Plaintiff upon a Bot- 47 
tomry-Bond, payable on the Return of the Ship from the Voyage; ſhe was 1 


* 
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might make them a Viſit, being unable to act elſewhere ; nor that the Enemy deſigned to "56 
them the Year before, id. Ef the Inſured conceals ram the Under-writer any Circumſtance 
that increaſes the Riſque, the Policy is void. 151.1 the Under-writer infures a Ship as on her ñ 
Voyage, which he privately knows is arrived, an Action lies to recover the Premium from him 1 
lil,———FaQts only, not Speculations, are to be diſcloſed. Tbid. The Inſured need not tell th 5 5 
Under- writer what he a&ually knows, what he 1 5 ta know, what he takes upon himſelf the Know * FH 
vage of, or what he waves being informed of. 4 | + 14 


MERCHANT any MERCHANDIZE 180 
hen going in the Service of the Eat. India Company, and che dat in 
* up the Ship in the rg the 8 ng 1 | 

tion againſt the Company, and recovered Damages, but they did 1 
amount to a full Satisfactlon; and the Obligee brought his Bill to have 5 N 

_ proportionable Satisfaction out of the Money recovered ; but his Bil kb 

_ Giſmiſſed, and he left to recover as well as he could at Law; the Court . 
claring, that they would never affiſt a Bottomry-Bond, which carried . od 

unreaſonable Intereſt. l 1 | 5 

19 Geo. 2. Regulating Inſurance on Ships belonging to the Subjects of Grey Eri. 
c. 37. tain, and on Merchandizes or Effects laden thereon. | 
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(L) Df Eills of Exchange: And herein, 


8 Aue Nature and different Kinds of Bills of Exchange and negotiable 
| Notes. 37 


1. Of Foreign Bills. DT II 7 Show. 


For the an- T HE Cuſtom of Merchants, in Relation to Foreign Bills of Exchange, 
tiquity of ſeems to have prevailed Time out of Mind; and was at firſt introdu- 
Exchange, ced for the Expedition of Trade and its Safety, and to prevent the Exper. 
wid: Molloy, «tion of Money out of the Realm; and hath therefore been always coun- 
Malyne tenanced and encouraged, as a Matter of great Eaſe and Advantage to 
269. Trade, and is now become Part of the Law of the Land; and as Bills of | 
| —That the Exchange are eſtabliſhed merely by the Cuſtom of Merchants, and for their — 
| 8 IE - Benefit; ſo their Rules and Cuſtoms are allowed to preſcribe their Form 
hh s and ſeveral Properties, as to their creating Engagements on the Parties that 
| per pro part, are Concerned. in them. | . | | | 
or Value for 5 8258 | 
Value. Molloy 274.— Where the King of Portugal lowered his Coin, this not to prejudice the 
__ Drawer here.—That originally there could be no Exchange, without the King's Licence, Molloy 


_ 

Rol. Abr. 6. By this Cuſtom, if a Merchant abroad draw a Bill on a Merchant here, 
| _ Jac. or vice verſa, requeſting him to pay a certain Sum of Money, and the Drawer 
8 Car. ſets his Name to it; this amounts to a Promiſe to pay, and ſubjects him, 
Jr. though but a collateral Engagement, to an Action on the Non - payment. 

Neo cr And if the Drawee, or he on whom the Bill is drawn, refuſe to accept 
301 it, or, having accepted it, refuſe to pay it, the Payee, or he in whoſe Fa- 
| Cowp. 572. vour it is drawn, may proteſt it, and ſhall recover againſt the Drawer, not 
| only the principal Sum, but likewiſe all Intereſt, Coſts and Damages, by 
| Reaſon of the Proteſt or Refuſal of Acceptance, or Payment of the Money. 
| Carth.3, But though the Cuſtom of Merchants, in Relation to Bills of Exchange, 
Kiens ver. be eſtabliſhed by the Common Law, and ſuch Bills, being Securities for 
a Money, are of great Credit among them; yet are they not allowed to be 
4 e 405 Securities of as high a Nature as Bonds or Specialties; and therefore it hath 
. p. 9. been adjudged, that a Bill of Exchange is within the Statute of (a) Lim 
Nd. 105. tations, and muſt be ſued for within fix Years after it becomes payable. 


— 
— 


Holt. 427. . ; | . 
l. 2. (a) Nor are Bills of Exchange, for Value received, ſuch Matters of Account, asarc ten n 
by the Exception in the Statute concerning Merchants Accounts, Carth. 226. But for this | 


WT it. Limitations of, Actions. | | | | 

i d: Head Alſo a Bill of Exchange is to be conſidered as a ſimple Contract 5 
nin a Courſe of Adminiſtration, which an Executor or Adminiſtrator can 
oy c diſcharge before Debts by Bond, without being guilty of a Devaſfawi. 90 


Forator. 
"Wi 
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MERCHANT anv MERCHANDIZE - 
\ % ifs Merchant in London draw a Bill of Exchange on his Correſpon- *Page60g 


| n V , in Favour of F. S. and the Bill is refuſed, and J. S. dies, Carth. 373. 
Lada wor E — Letters of Adminiſtration — out if Teoman _ | 
Ae. 4 LE cannot bring an Action, on the Cuſtom of Merchants, againſt the Bragbaw. 
l not er and lay the E. in London; for that a Bill of Exchange is not 3 39% 
ve his | Bond or Specialfy, which are the Deceaſed's Goods, where i. + Sn 

equal toa B PECHUEY 2 5 : | 

| was 1 to be at his Death, but is a ſimple Contract, which follows the Per- 
t de. (of the Debtor, and makes bona notabilia where the Debtor reſides ; 


and therefore Adminiſtration ought to have been taken out in London. 

Alo this Cuſtom ſhall not prevail againſt the Privilege of Infants, ſo as Carth. 160. 
hind them; and GY it hath been adjudged, that if an Infant William: 
2 2 Bill of Exchange, Infancy is a good Plea in Bar to an Action, es Harri- 
trought againſt him F. | . | | + Or it may 

| , de given in Evidence on the general Iſſue. 


pills of Exchange are uſually drawn payable on Sight, ſo many Days af. Molloy276. 
xr Sight, or after Date, or on ſingle, double or treble (2) Uſances ; and (a) An 


+i frequent to draw two or three for the ſame Sum, and of the ſame Date, barren 


ir ſcar of Loſs or Miſcarriage, which carry a (5) Condition with them regularly a 


iable 
| tht only one ſhall be paid. Month. 
; | : _ Molloy 27. 
Gow, 317. Holt. 113. pl. 4. 12 Mod. 15. But yet var ies according to the Cuſtom of parti- 
alu Countries; and therefore, where the Plaintiff declared on a Bill of Exchange drawn at Amfter- 
ks, payable at Landon, at two Uſances, and did not ſhew what the two Uſances were, Judgment was 
tuen for the Defendant ; for the Court could not take Notice of foreign Uſances which varied, being 


in one Place than in another. Salk. 13 1. pl. 18. Buclley ver. Cambell. (6) Therefore, if 


my ddare, that the Money in Billa prædicta mentionat is not paid; this is ſufficient without averring t, that 
” k was not paid on the other Bills, becauſe the Sum is the ſame in all the Bills. Carth. 5x0. Salk. 
: r Is, pl. 14. adjudged. See 2 Ld. Raya. 810. 3 Salk, 400. pl. 2. 7 Mod. 86. 1 
$ 0 | . | . 
heir _ 
orm 3 | | 
that } Though it is uſual to make ſuch Averment, if the Bil] notices the others. 
1 2. Of Inland Bills. | 
olle | : 
7 luland Bills of Exchange are thoſe drawn by one Merchant reſiding in 6 Mod. 29, 


« Part of the Kingdom, on another reſiding in ſome City or Town with- 80. 


k the ſame Kingdom; and theſe alſo, being found uſeful to trade and 3 * 
Commerce, have been eſtabliſhed on the ſame Foot with foreign Bills; but N 


im, t Common Law they differed from them in, this, that there was no Cuſ- 
: bn of proteſting them, ſo as to ſubje& the Drawer to Intereſt and Da- 
ept ages in caſe of Non-payment, as there was on foreign Bills. Ge 
Fa- To remedy this Inconvenience, by the 9 & 10 V. z. cap. 17. reciting 
not great Damages and other Inconveniencies do frequently happen in the 
by Lourſe of Trade and Commerce, by Reaſon of Delays of Payment and 
ey. er Neglects on Inland Bills of Exchange, it is enacted, © That all and 
ge, „en Bill or Bills of Exchange, drawn in, or dated at and {rom any 
for : trading City or Town, or any other Place in-the Kingdom of England, 
be : Dominion of Wales, or Town of Berwick upon Tweed, of the Sum of 
mh 5l. or upwards, upon any Perſon or Perſons of or in London, or any 
TY «er trading City, Town, or any other Place (in which ſaid Bill or Bills 
7 * Exchange, ſhall be acknowledged and expreſſed the ſaid Value to be 
1 , wewed,) and is and ſhall be drawn payable at a certain Number of 
1 ee, Weeks, or Months after Date thereof; that from and after Preſen- 
, on and Acceptance of the ſaid Bill or Bills of Exchange, (which Ac- 
1 ;Fance ſhall be by the underwriting the ſame under the Party's Hand 
bt _ *cepting) ; and after the Expiration of three Days after the ſaid Bill 
ot ; | &« or 


ber are three Bills for the fame Sum, and an Action is brought on one of them, and the Plaintiff 
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„ do and ſhall accrue thereby. | | 
« Provided nevertheleſs, that in caſe any ſuch Inland Bill or Bil 
« Exchange ſhall happen to be loſt or miſcarried within the Time bek 
& limited for Payment of the ſame, then the Drawer of the ſaid Bil 
«© Bills is and ſhall be obliged to give another Bill or Bills of the fl 
1 Tenor with thoſe firſt given, the Perſon or Perſons, to whom they 
« and ſhall be ſo delivered, giving Security, if demanded, to the 
« Drawer, to indemnify him againſt all Perfons whatfoever, in caſe t 
46 ſaid Bill or Bills of Exchange, ſo alledged to be loſt or miſcarried, | 
„ be found again. T7 %%% 
But this Statute was deficient, in that it had no Effect, unleſs the P 
on whom the Bill was drawn, accepted it, by underwriting the ſame, vl 
few or none cared to do. | 
To remedy which, by the 3 £& 4 Ann. cap. 9. it is enacted, That 
« caſe, upon preſenting any ſuch Bill or Bills of Exchange, the Party 
«4. Parties, on whom the ſaid Bills ſhall be drawn, fhall refuſe to accept 
-— * ſame by underwriting the ſame as aforeſaid, the Party to whom the | 
« Bill or Bills are made payable, his Servant, Agent or Aſſigns, may 4 
« ſhall cauſe the ſaid Bill or Bills to be proteſted for Non-acceptaner, 
« in Caſe of foreign Bills of Exchange ; any Thing in the ſaid AQ, or 
« other Law to the contrary notwithſtanding, for which Proteſt ther! 
5 he paid 2s. and no more. 4 | | 
Provided, that no A@eptance of any ſuch Inland Bill of Exchat 
« ſhall be ſufficietit to charge any Perſon whatſoever, unleſs the ſame 
« underwritten or indorſed in OG thereupon ; and if ſuch Bill be! 
e accepted by ſuch Underwriting or Indorſement in Writing, no Dan 
« of any ſuch Inland Bill ſhall be liable to pay any Coſts, Damages ut | 
« tereſt thereupon, unleſs ſuch Proteſt be made for Non- acceptance de 
« of, and within 14 Days after ſuch Proteſt the ſame be ſent, or & 
* wiſe Notice thereof be given to the Party from whom the Bill vn 
t ceived, or left in Writing at the Place of his or her ufual Abode; : 
« ſuch Bill be accepted, and not paid before the Expiration of three 
, after the faid Bill ſhall become due and payable, then no Drawer ® " 
Bill ſhall be compellable to pay any Colts, Damages or Int 
& on, unleſs a Proteſt be made and ſent, or Notice thereof be gen nale 
« Manner and Form above - mentioned; nevertheleſs, every Drave 
« ſuch Bill ſhall be liable to make Payment of Cofts, Damages and * 


I 
* 
oy ; : & 
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« ypon ſuch Inland Bill, if any one Proteſt be made for Non-acceptance 

« of Non-payment thereof, or Notice thereof be ſent, given or left, as 

« aforeſaid. 5 „ = | : | | 
. that no ſuch Proteſt ſhall be neceſſary, either for Non- 

« zcceptance or Non- payment of any Inland Bill of Exchange, unleſs the 

« Value be acknowledged and expreſſed on ſuch Bill to he received; 

„ind unleſs ſuch Bill be drawn for the Payment of 200. or upwards, 4 

« and that the Proteſt, hereby required for Non- acceptance, ſhall be page 605 

4 made by ſuch Perſons as are appointed by the above Statute 9 & 10 | 
. cab. 17» f 45 | 

+, 12 10 : further enacted by the ſaid Statute 3 & 4 Ann. cap. 9. That 

« if any Perſon doth accept any ſuch Bill of Exchange, for, and in Satis- 

« ation of any former Debt, or Sum of Money formerly due to him, the 

„ume ſhall be accounted and eſteemed a full and complete Payment of 

« ach Debt; if ſuch Perſon, accepting of any ſuch Bill for his Debt, doth 

not take his due Courſe to obtain Payment thereof, by endeavouring to 

« ret the ſame accepted and paid, and make his Proteſt as aforeſaid, either 

for Non-acceptance or Non-payment thereof. ” 
« Provided, that nothing herein contained ſhall extend to diſcharge any 

« Remedy that any Perſon may have againſt the Drawer, Acceptor or In- 

dorſor of ſuch Bill .“ = hs OW 


+ Bills of Exchange how chargeablo with Poſt Duties, ſee 6 Geo. T. c. 21. ſ. 51, 52. 


* 


3. Of promiſſory and negotiable Notes. : 

The Increaſe of Trade, and Neceſſity of Paper Credit, put Bankers and Salk. 24. pl. 

pers upon an Expedient of bringing promiſſory Notes within the Cuſtom 8. 129. pl. 

Merchants, and making them negotiable, as Inland Bills of Exchange; . 

kt this the Judges would not admit of, promiſſory Notes being only con- 5. 

kered, by the Common Law, as Evidences of a Debt, and not aſſignable 6 Made. 29. 

þ negotiable in their own Nature. . - : 

Put it being found neceſſary to make uſe of this Kind of Credit, by the (a) Made 

3 4 Ann. br 2 9. reciting, that whereas it hath been held, that perpetual 

tes in Writing igned by the Party who makes the ſame, whereby ſuch by the 7 

ty promiſes to pay unto any other Perſon, or his Order, any Sum of Ann. c. 25. 

ney therein mentioned, are not aſſignable or indorſible over within the * ?' 

om of Merchants to any other Perſon ; and that ſuch Perſon, to whom 

ke dum of Money mentioned in ſuch Note is payable, cannot maintain an 

(ion by the Cuſtom of Merchants, agaigſt the Perſon who firſt made 

u ligned the ſame ; and that any Perfon to whom ſuch Note ſhould be 

wncd, indorſed, or made payable, could nat, within the ſaid Cuſtom of A promiſe 

lerchants, maintain any Action upon ſuch Note againſt the Perſon who to pay on 

1 rew and figned the ſame ; therefore to the Intent to encourage Trade av uncer- 

Commerce, which will be much advanced, if ſuch Notes ſhall have the tain Con- 

ae Egect as Inland Bills of Exchange, and ſhall be negotiated in like OT? 

aner, it is enacted, „That all Notes in Writing, that ſhall be made the aq. 

ud ſigned by any Perſon or Perſons, Body Politick or Corporate, or by nn 151. 
| A Note to 

J's 4. for Value received, is within the Statute, though without the Word © Order.” Sel. Caf, 

£18, do one payable two Months after a Ship paid off. Stra. 24. One to pay 300/. to B. or 

an three good Eaft-India Bonds onahe 28th of November following, is not within the Statute, 

F190. 1, Moore ver. Fanlute in C. B. but a Note payable ſo many Days after the Death of the 


vers Father is. 2 Stra. 121 7. But Note, in the Name of tro, figned by one only, to pay on the 
. 46 H. * Provided he leaves either of us ſufficient to pay the ſaid Sum, or if we ſhall be 
| * Fare to pay,” is not negotiable, - Bur. Rep. 325, 326. A Note given to an Infant, payable 
| bh come of Age, and ſpecifying the particular Day, is a good one. Bur. Rep, 227, 228. 
58g er up Horſes and Wharf, and to pay Money is not. 2 Stra. 1292, To pay for the Debt 

. Stra. 264, Soto pay Money, Value received of Premiſſes in ReſemaryoLane, 2 Ld. 
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ce the Servant or Agent of any Corporation, Banker, Goldſmith, \ 
& or Trader, who is uſually intruſted by him, her or them, Gn 5 
<«- promiſſory Notes for him, her or them, whereby ſuch Perſon or Pero 
Body Politick and Corporate, his, her or their Servant or Apent as af 
& ſaid, doth or ſhall promiſe to pay to any other Perſon or Perſons, Bc 
« Politick and Corporate, his, her or their Order, or unto Bearer, 2 
Sum of Money mentioned in ſuch Note, ſhall be taken and cond: 
© to be, by Virtue thereof, due and payable to any ſuch Perſon or 3 
6 ſons, Body Politick and Corporate, to whom the ſame is made pajabl 
and allo every ſuch Note payable to any Perſon or Perſons, Body 5. 
© tick and Corporate, his, her or their Order, ſhall be aſſignable or ind 
< fible over, in the ſame Manner as Inland Bills of Exchange are or n 
ec be according to the Cuſtom of Merchants; and that the Perſon or b 
% ſons, Body Politick and Corporate, to whom ſuch Sum of Money is 
„ ſhall be by ſuch Note made payable, ſhall and may maintain an Ad 
« for the ſame in ſuch Manner as he, ſhe or they might do upon an Ia 
« Bill of Exchange, made or drawn according to the Cuſtom of Mercha 
* againſt the Perſon or Petſons, Body Politick and Corporate, who 
% whoſe Servant or Agent, as aforeſaid, ſigned the ſame; and that 
c Perſon or Perſons, Body Politick and Corporate, to whom ſuch N 
« that is payable to any Perſon or Perſons, Body Politick and Corpon "ye 
& his, her or their Order, is indorſed or. aſſigned, or the Money the 
1 mentioned, ordered to be paid by Indorſement thereon, ſhall and n 
« maintain his, her or their Action for ſuch Sum of Money, either ag; 
« the Perſon or Perſons, Body Politick and Corporate, who or wh 
% Servant or Agent as aforeſaid figned ſuch Note, or againſt any of TX 
6 Perſons that indorſed the ſame, in like Manner as in Caſe of Inland I bein 
of Exchange; and in every ſuch Action, the Plaintiff or Plaintiſſ f 
& recover his, her or their Damages and Coſts of Suit; and if ſuch Play tom, 
« or Plaintiff's ſhall be nonſuited, or a Verdict be given againſt him, he 
c them, the Defendant or Defendants ſhall recover his, her or their C 
4 againſt the Plaintiff or Plaintiffs ; and every ſuch Plaintiff or AH i 
« Defendant or Defendants reſpectively recovering, may ſue out Execut wn! 1 
« for ſuch Damages and Coſts by Capias, Fieri facias, or Elegit. IF 
« And it is further enacted by the ſaid Statute, * That all and eren 10 
« Actions ſhall be commenced, ſued and brought within ſuch Time, a 
« appointed for commencing or ſuing Actions upon the Cale, by the? utabl 
bc tute 21 Jac. 1. cap. 16. fed. 3. of Limitations. baiuf, 
„ Provided, that no Body Politick or Corporate ſhall have Poe, rof 
« Virtue of this Act, to Iſſue or give out any Notes by themſelves or 
« Servants, other than ſuch as they might have iſſued, if this At 


& never been made.“ ; 


Trin. 6 It hath been adjudged, that a Note wrote by the Plaintiff, and ſubk — 
Ann. 4% by the Defendant, is a Note made and figned by the Defendant within Mercy 


— Act; for the Signing or Subſcribing is the Lien, and the Writing a oo 
ing is only the mechanical Part of it. | 


2. What {hall be ſaid a Bill of Exchange, or negotiable Note, within 
i Cuſtom of Merchants. | : 


Salk. 128. hath it preſcribed their Form, and required that the ſame odd! 
l. 10. Writing, and drawn by the Party, or thoſe having legal aue 
— ae him; and ſuch Drawing raifes a Contract to pay the Money witho 
ver. Chiſe- Expreſs Promiſe. | | 925 | 


Pan, 


5 2 
* 


MERCH AN T anv MERCHAN DIZ E. 
Js to the Form of the Bill, ic is ſaid, that the ſame Strictneſs and 10 Mod. 


U 


| ur are nit required in penning of Bills current between Merchant and 287. 
55 . as in B Wills, Sc. on the other Hand, it may happen, ing 
aan z Writing may have the Form of a Bill of Exchange, and yet be 139). 
50 atherwiſe. Es e Gilb. Caſ. 
er, 2 : 94. | 
oultry A;if 4, draw a Bill upon B. in this Form, Sir, you are io pay S. S. % paſch. 10. 


or Pe 
ayabl 
dy Pe 
r 1nd 
or n 
f P 
ney 1s 
Ad 
in [nl 


wh of the Money belonging to the Governors and Company of Devonſhire Geo. Fenny 
luer, c. this is no ſuch Bill of Exchange as will intitle S. S. to an Ac- ver. Hale, 
jon againſt the Drawer on the Cuſtom of Merchants; for it is only a Di- in F. K. 

$on or Appointment to the Caſhier to pay the Money, and that out of a 9 
nicular Fund, and doth not anſwer the Neceſſity of Trade, not being a 1 
gotiable Bill, or made indorſible over; and charging the Drawer on ſuch 1361. 

Note, would be liable to this further Inconveniency, that hereby every 

o who gives his Steward an Order or Authority to pay Money, might 


charged for Non- payment. 


cretay $S a Bill drawn by 4. upon B. requiring him to pay C. 71. every Paſch. i Geo. 
vo uch out of the Annuity, or growing Fund of the Drawer, is no Bill r. Jaleyn 
that Exchange, nor the Drawee liable, though he accepted ſuch Bill; for it ver, Lacier, 
ich N jeerns neither Trade nor Credit, but is to be paid out of the growing 3 
.orpon $ibtence of the Drawer; ſo that if the Party die, or the Fund be taken * Page 6o 
y the % the Payment is to ceaſe and determine. Fan ee Lg 
and | : 8 2 Ld. Raym. 
er ag 2362, 


or No it hath been reſolved, that if A. give a Note to B. for the Payment , Nod.2 42. 
dum of Money when he the ſaid A. ſhould marry ſuch a one; B. can- Comb. 227. 


nland bring an Action on ſuch Note, and declare as on a Bill of Exchange, ſet- S. C. Pear- 
ntiffs f forth the Cuitom of Merchants, &c. for that in Truth there is no ſuch V ver. 

ch Plat lom, being only an Agreement founded on a Marriage Brokage, and to Gu. 

him, he Money on a collateral Contingency ; which Contingency cannot be 


their C d Trading, ſo as to come within the Cuſtom of Merchants. 
xr Plaint Put it hath been held, that a Note drawn in theſe Words, I promiſe to Paſch, xx 
Execut wnt with J. S. or his Order, for 5ol. Value received by me, &Cc. is a good Geo. 1. 
be Note, within the Statute (a) 3 & 4 Ann. cap. 9. and that the Merris ver, g 
Id 4:count (hall be conſtrued the ſame as to pay, and not to render an / Stra. 
wunt as Factor or Bailiff ; and the rather, becauſe he is not only ac- 21d. Nym 
table to J. . but likewiſe to his Order; which he cannot be as Factor 1396. : 
wif, and therefore it muſt be to pay the Money to the Indor fee, or (a) But it is 
Power, rof 7. 8. 2 ſaid to have 


| been re- 
of | 
* a ſolved, in 


ale of Smit! ver. Bobeme, 1 Geo, 1. that a Promiſe to pay F. S. 707. or ſurrender the Principal, 
{i Bcyotiable Note within this Statute. 2 1d. Raym. 1362. Gilb. Caf. 93. See 2 Ld. Raym, 
o in the Caſe of Appleby ver. Bidd-1ph, a Note in theſe Words, 7 promiſe to pay J. 8. fo 
within \Mency, if my Brother does not pay it within ſuch a Time, was held not to be a negotiable Note 

a the laid Statute ; becauſe the Drawer's becoming a Debtor depended on a Contingency, and 
* bo originally. Stra. 629. 8 Mod. 362. 2 Ld. Raym. 1390. LO 


lach been reſolved, that a Bill of Exchange drawn by a Gentleman, Carth. 82. 
* no Trader, ſhall notwithſtanding make him reſponſible within the Show. 125. 
mn of Merchants; for otherwiſe Perſons of Diſtinction travelling“ 5 | 

would ſuffer in their Credit; and it might bring a general Incon- % — 


«yon Trade itſelf, when it came to be known to foreign Merchants, Comb. 45, 


id " « were ſome who, though they took upon themſelves to draw Bills 152. 5. C. 
2 lange, yet were not liable to the Payment thereof. ill reported. 
| 4 X ; 

without 


Yy 2 3. Who 


tices Holt, 6 


{ 
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3. Who ſhall be ſaid liable to the Payment thereof; 
7 the Drawer, Indorſor or Accept 


and therein of fuj 


| 

(% That if It is clear, that () every Drawer of a Bill is Hable to the p, _ 
' ſeveral thereof, as is every (5) Acceptor and Indorſor ; alſo, (c) if there are | q 
- Drawers Indorſors of the ſame Bill, the laſt Indorſee may bring his Action i 
* the firſt Indorſor, or any of them; for the Indorſement is quaſi a hy 
: oh 0 Mal. or at teaſt a Warranty, as ſome Books expreſs it, by the Indorſor, that 

loy 278. Bill ſhall be Paid. | | 
(5) And 5 , | : 
having once accepted it, cannot afterwards revoke it. Molloy 283. (c) Skin, 343- pl. 11, 
Raym. 181, Stra. 479. | | : 


Molloy273- So if a Bill be drawn upgn AH. and he accepts it, and afterwards ref 
Payment, upon which the Bill is proteſted, the Perſon to whom it ö! 
able may bring ſeveral Actions againſt the Acceptor and the Drawer; | 
the Proteſt is no Diſcharge of the Acceptor. 1 ; 
3 Mod. 86. But though the Drawer, Acceptor and Indorſor, are all liable, yet 
Lutw. 880, Party can have but one Satisfaction; yet until ſuch Satisfaction is at 
_ 75 bad, he may ſue all, or any of them; and accordingly it was adjudge 3 
key . the Exchequer- Chamber, where the Caſe was, An Indorſee ſued the Dn 
Co. 4- 32. and had Judgment againſt him; and he alſo brought an Action againf lin 
8. OG. Indorſor, to which the Indorſor pleaded the Judgment againſt the Dri 
Carton ver. but the Plea was held ill; for that the Judgment was no Satisfaction, 
Swift. out which the Party could not be barred of the Remedy which he 
3 againſt the other. | | 
„Page 68s And not only the Drawer, Acceptor and Indorſor are liable, but 
Molloy by the Cuſtom of Merchants, if one Merchant draw a Bill which is prote 
281, 285. and another hearing thereof declare that he, for the Honour of th 
(4) Soif Drawer, will pay the Contents; and thereupon ſubſcribes in theſe 0 
erat like Words, I the under-woritten do bind myſelf as Principal, according | 
the Honour Cuſtom of Merchants, for the Sum mentioned in the Bill of Exchange, « 
of him who upon this Proteſt is made, &c. this ſhall as effeQually bind him, 2 Kants, 
| fubſcribes had been the original Drawer; and by this the Perſon to whom the ally 
ior the Ho- ig payable hath his Remedy, both againſt ſuch Perſon, as Surety, and wha 
de of 3h againſt the Principal; but the Principal, or original Drawer is ll 
Drawer. 7 ; . ; » 
Darth, 129 him who thus ſubſcribes for his Honour. ; 
"40, If A. draw a Bill on B. who has Effects of his in his Hands, and! 
Lut. 196. cepts the Bill, which is afterwards proteſted for Non-payment, and! 
10 Mod. is aſterwards indorſed to A. the Drawer, he may maintain an AC 


36, 37. Indorſor againſt B. but if there had been no Effects of A.'s in the H te Wo 
; B. ſo that the Acceptance was only for th: Honour of 4. the Dune F ng t 
could have no Action; for thereby the Money would be recovered . 


be repaid again. | | 
Salk. 126. It hath been held by ſome Opinions, that though an Indorſor be 
pl. ö. cont'- that yet, in an Action againſt him, it muſt be alledged in the Decke & if 


Dall. 133. that the Money was demanded of the Drawer, he being tht ſend, 

, Debtor, and the Indorſor only a Surety, warranting Payment in © oh 
Drawer made Default ; but the better Opinion ſeems to be, that thi 

material, every Indorſor being to be conſidered as making 2 hs! . had 

Note, on whoſe Credit alone perhaps the Money was given, and the ſed up! 

not at all known to the Indorſee ; but it ſeems to be more adviſable ! Ueſſed 


it in Evidence, that there was a Demand on the Drawer, ot an 
(e) The 40 find him out; but this alſo hath been thought by (.) ſome ul uſe 
Chief Juſ- be neceſſary. : | 


| LY 

Roymoud and Eyre held, that a Demand on the Drawer was requiſite to be given 1 Eno 

 T,orfor's Engagement being only conditional. But Parker, Pratt, and King held it nf" k 

ſary; ſaid by Lord Hardwicke, Mich. 10 Geo. 2. to have been fo ruled by them at the >! h 
of the latter Opinion he ſeemed to be himſelf; and held it clearly, not to be 5 
Pleading. 8 | | 
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4. Who ſhall be ſaid intitled to the Money. - 


am | 5 TT | | | | DV ; 
e ed The Money is to be paid to him in whoſe Favour the Bill is drawn, or Car h. 230. 
nag thc Indorſce, in cafe it be indorſed over ; of which Indorſement it ſeems 
ew I * Drawer, Acceptor and Drawee muſt take Notice at their Peril; alſo, if 


dere are ſeveral Indorſors and Indorſees, the lait Indorſee is intitled to the 


II Bill of Exchange is made payable to A. who indorſes it to B. who Show. 163. 
Liorſes it to C. which 18 proteſted for Non- payment; B. may bring an Ac- 2 * 

50 on this Bill, notwithſtanding his Iudorſement. 8 i 

If A. draw a Bill of Exchange, payable to B. for the Uſe of C. and B. Garth, 5. 

it is br raluable Conſideration, indorſes it over to D. D. may bring an Action Skin. 264. 
mink A. the Drawer; and he cannot plead, that the Money was extended Pl. 2 

his Hands at the Suit of the King, for a Debt due from C. for C. being 

wy Cui que Truſt, had only an equitable *Interelt, and no (a) legal Re- 


s a: Kd) for the Money; and B. is ouly reſponkible in Equity to C. for the * Page 609 
fg rach of Truſt. ng el ed Show. 5.8. C. 
e Dn Evans ver. 


mlington, adjudged, and affirmed in the Excheguer-Chamber. 2 Vent. 309. S. C. adjudged; ir ap- 
wing that the Bill was indorſed before any Seifure, or Writ of Extent iſſued out, and that an In- 
ment on ſuch Bill was good, by the Cuſtom of Merchants. (a) So in Debt on a fingle Bill 
ule to A. to the Uſe of him and B. the Defendant pleads a Releaſe made to him by B. and on De- 
nter it was adjudged for the Plaintiff without Difficulty; for B. is no Party to the Deed, and 
ſerſore can neither ſue nor releaſe it; but it is an equitable Truſt for him, and ſuable in the Chan- 
py, if 4, will not let him have Part of the Money; and the Book of Z. 4. cited, that he might 
aſe in ſuch Caſe, was denied to be Law. Lev. 235. Offly ver, Ward. 


i 


of t „ | 

\eſe 0 5. Of the Indorſement. . OE 

ding { : | : a : SOL 2 

nge, « ladorſement is a Term known in Law, which, by the Cuſtom of Mer- Molloyz81 
1 > 


ſants, transfers the Property of the Bill or Note to the Indorſee; and is , Mod. 86 

bully made on the Back of the Bill, and muſt be in Writing; but the 67. 
r hath not appropriated any ſet.(5) Form of Words, as neceſſary to this 2Ld.Raym. 
nony, and therefore it hath been held, that if a Man write on the 81o, i 
kek of a Bill of Exchange, this is to be paid to J. S. or, the Contents of this 3 Salk. 400, 


3 . | , } TT pl. a. 
. 5 « to be paid to J. S. and ſets his Hand to it, this is a good Indorſe- (b) An In- 
and t! it, | dorſement 
| AQ ; ſet for tui in 
he E ke Words, Indorſevit ſuper Bigam illum content* bille iblius folvend*, is ſufficient aſter Verdiet, without 
Drove by that it was ſubſcribed. Salk, 130. pl. 14. The hare Indorſement of a Name transfers no 


ery, and though it may be filled up at any Time hre the Note is given in Evidence, yet that 
en denied after, Theo. Evid. 84. See 4 Str. 1103. 2 Barnes 361. 2 Bur. Rep. 1225. Str. 
Com. Rep. 317, 312. | | N « 


or be | 5 e 
De “ having a Bill of Exchange, writes bis Name on the Back of it, Salk. 126. 
he ends it to J. F. bis F riend, to get it accepted, which is done accord- Pl 4: a 


7; 4. notwithſtanding his Name, may bring an Action againſt the Ac- re 
11 3 Uthough objeQed, that the Property was transferred to J. S. for Molloy28r. 
10 hap it in his Power, either to act as Servant or Aſſiguee; and if he had S. P. and 
"x the Blank Space, making the Bill payable to bim, that would have faid to be an 
Ueſſed his Election to haye received it as Indorſce ; but that being omit- ual Prac- 
us Intention is preſumed to act only as Servant to H. whoſe Name he 33 
ul uſe only; : : : . erchants. 
un order to write the Acquittance over it. 


A Bill Payable to a Man's Order is payable to himſelf, and he may bring 52 130. 


* 


Enid n thereon, averring that he made no Order, & c. = np 
ot to | | Comb. 401 
e bit 80 


| | | l . — 1 — hb ae. 2 on 
3 2 . = 4 7 _ — 3 —_— ot 4 a . % . 
2 A N p . _ 2 $ > £ e 2 _ 
; 88 5 — 2 —— \ 
0 > — — 
* K , 5 
r m . ⁵6— Is OI re I Inte wp: OE eye, on S ep Cn — f 
1 : LIE Wt — — — — — — "oy — Boos ras — 
. 
1 
- 


—ůů — — 


Deere 
* 


5 pl. 2. payable to J. S. or Bearer, and J. S. or Order; that the firſt is not alſign 


Salk. 725, So it hath been adjudged, that an Indorſee of a Bil, payable to J. F. 


pl. 5, found by a Stranger, who transferred it to C. for a valuable Conſidemtio 


ſhould have acknowledged Satisfaction for the reſt, 


MERCHANT AND MERCHANPDIZ E. 

Carth. 403. So where a Bill of Exchange was indorſed in this Manner, Pay the Cn 
Eßer ver. tents of this Bill unto the Order of J. S. who brought his Action 23 Indorf,s 
Pomfret. averring he had made no Order to any Body to receive the Money 2 
on Yemurrer, becauſe that J. S. could not maintain an Action, becaule th 
Indorſement was not to him, but to his Order, the Court held the Adio 

well brought againſt the Irdorſer ; and that among Tradeſmen, this For 

of Indorſement is commonly uſed, although it is intended to be made pe 

able to the Perſon whoſe Order is mentioned. 5 

Salk. 125. As to the Indorſing of Bills, a Difference has heen taken between x Bi 


Bill. 


pl. 2. Bearer, may maintain an Action againſt the Drawer; on alledging a ſpeci 
3 Lev. 299. Cuſtom, that ſuch Bill ſhould bind him; which Cuſtom is ſo found or cot 
feſſed by the Defendant. | | 


*Pagebio * Alſo in Caſes of Bills purchaſed at a Diſcount, there is ſaid to be th 
Salk. 128. Difference, that if it be a Bill payable to A. or Bearer, it is an abſolute P. 
chaſe; but if to A. or Order, and it is indorſed Blank, and filled up with 
Aſſignment, the Indorſer muſt warrant it as much as if there had been « 

| PRecount. aL; | 
Salk. 126. A Bank-Bill payable to A. or Bearer, being given to 4. and loft, 1 


Ci. got anew Bill in his own Name; and per Holt Ch. J. A. may have Tri 
ver againſt the Stranger who found the Bill, for he had no Title; thi; 
Payment to him would have indemnified the Bank; but A. cannot malte 
Trover againſt C. by Reaſon of the Courſe of Trade, which creates a fn 

perty in the Aſſignee, or Bearer. | 
roMod.246 A Note = ory to a Feme-ſole, or Order, who afterwards marries, c 


pers go 4 only be indorſed by the Huſband. It may be indorſed by an (a) Acai 


— 


51. Fa ratrix, ; i 4 
(a) 2Str. E 
1260. 2 Barnes 137. Theo. Evid. 81. 2 Bur. Rep. 1225. 


% It hath been adjudged, that a Bill of Exchange, or promiſſory Not 
en cannot be indorſed NE for Part, fo as to ſubje& the Party to ſeveral Action 
ver. Cardy. as if A. having a Bill of Exchange upon B. indorſes Part of it pt 
Salk. 65." J. S. cannot bring an Action for his Fart; although he alledge a Cl 
1 amongſt Merchants for ſuch Kind of Indorſements; for the Contract be 
it is aid. intire, and ſubjecting him only to one Man's Action, no Cuſtom can n 
that the him liable to two or more Actions for the ſame Debt. 

Plaintiff | IE 1 
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6. Of the Acceptance: And herein, 
1. What ſbull be ſaid a good Acceptance. 


ſt hath been already obſerved, that an 2 by the Cuſtom of Cro. Jac. 
Verchants, as effectually binds the Acceptor, as if he had been the original 308. 
barer; and that having once accepted it he cannot afterwards revoke it; 
{that herein only we are to ſee, what Act of his will amount to an Ac- 
ace. | 

And herein it is ſaid, that a very ſmall Matter will amount to an Accept- Molloyz78. 
nce; and that any Words will be ſufficient for that Purpoſe, which ſhews 5 
de Party's Aſſent or Agreement to pay the Bill; as if, upon the Tender 
hereof to him, he ſubſcribes, accepted ; or, accepted by me A. B. Cor, I ac- 
wht the Bill, and will pay it according to the Contents; theſe clearl ount to 
n Acceptance. 


f 


$o if the Party under-writes the Bill preſented ſuch a Day, or only the Comb. 401. 


ay of the Month; this is ſuch an Acknowledgment of the Bill as amounts 
to an Acceptance. | | | 

do if the Party ſays, Leave your Bill with me, and I will accept it; or, Molloy 380. 
(all for il To-morrow, and it ſhall be accepted ; theſe Words, according to 
the Cuſtom of Merchants, as effectually bind, as if he had actually ſigned or 
{ſcribed his Name according to the uſual manner. | 

But if a Man ſays, Leave your Bill with me, I will look over my Accounts Noll 27 
md Books between the Drawer and me, and call To-murraw, and accordingly 280. 234 > 
fe Bill ſball be accepted; this does not amount on a complete Acceptance; have been 
fir the mention of his Books and Accounts, ſhews plainly that he intended ſo ruled by 


mly to accept the Bill, in caſe he had Effects of the Drawer's in his en 


Hands. | ; | SV | 
But where the Drawer wrote a Letter to the Perſon, in whoſe Favour the Mich. 12. 

Bil was drawn, to this Purport, That if he wwould let him write to Ireland Geo, 1. 

ff, be would pay him 5 this was held a good Acceptance. ne 


ver. Zut- 


wich cor. Raymond C. J. at Ni Prius, I.d. Raym. 444. Stra, 648. 


do where a Foreign Bill was drawn on the Defendant, and being returned Mich. 6. 
for Want of Acceptance, Defendant ſaid, That if the Bill came back again, G. E. Car, 
te would pay it; this was ruled a good Acceptance. =} 

* It ſeems clear, that a Parol Acceptance is {uticient at Common Law tq 3 
darge the Acceptor ; alſo it hath been adjudged, fince the Statute 3 & 4 Mich Seo. 
me, cap. 9, ſupra, that an Indorſee of an Inland Bill of Exchange may 2. Lumley 
mntan an Action againſt the Acceptor, on a Parol Acceptance, as to the ver. C Aer 
principal Sum, though not as to Ee and Colts; for the Act being * . 0. 
made to give a further Remedy, for Intereſt, Damages and Coſts againſt the TIN 
over, cannot be ſuppoſed to take any Advantage from the Payce which 

tad before; and therefore the true Conſtruction of the (a) Act is, that | 
bcharge the Drawer with Intereſt and Colts, the Drawee muſt refuſe to (% Soon the 
"yg it in Writing z nevertheleſs, if he accepts the Bill by Parol, he is 5 
Ty to the principal Sum in the Bill, as he would have been before the by £5. wi 

, | gives Da- 

— hn _ of a Proteſt, it hath been held, That that Statute did not take away the Pn 
"Wig 8 9 il there was no Proteſt, as to the Principal um, but only 4s to the Da- 
(Nod Bo, * 65 1 81. . 131. pl. 17. Brough "rs Perkins, 2 Ld. Raya. 792. 


3. Whoſe 


Hard. 487. 
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2. Whoſs Acceptance ſhall bind. 


loy279, A Bill drawn on two, muſt regularly have a joint Acceptance; but if 
2 5 there are two joint Traders, and one accepts a Bill drawn on both, for him 
17 225 ng and Partner, this ſhall bind both, if it concerns the Trade; otherwiſc if it 
175. Ping. concerns the Acceptor ouly in a diftin& Intereſt and Reſpe&. 
neyver, Hall. | 7 | | 

Molloy282. If a Book-keeper or Servant having Authority, or uſuall | 
But for this Bufineſs of this = for his Maſter, A a Bil of ec rye 


| fer ing bind his Maſter. 


Servant, ” $44 | 7 3 
Mich. Geo-. A Bill of Exchange was drawn by A. Agent to the York-Building: Cin 
2. Thomas pany in Scotland, on B. their Caſhier in London, in the Words following 
ver. Biſbep To © Caſhier to the Honourable Governor and Aſſiſtant of t 
in = K. York-Buildings Company, at their Houſe in Wincheſter- ſtreet: Sir, pn 
1 pay to J. S. or his Order, 200l. and place it to the Account of the Company 
145 5 for Value received, as per Advice from your humble Servant. The Letter d 
2 Barnard Advice, referred to, was directed to the Governor and Company, informing 
K. B. 320. them of the Draught made upon B. in Favour of J. S. but it did not ap 
pear that this was the uſual Method of drawing Bills on the Company; } 
accepted the Bill generally; and this Bill having been indorſed over, ande 
Action thereon brought by the Indorſee againft B. the Queſtion was, whe 
ther this Acceptance ſhould charge him in his own Right, or not. Andi 
was held that it ſhould ; this being in every Reſpe& a good Bill of Exchang 
and only the Drawer, Payee and Acceptor concerned in it, as far as x 
pears on the Face of the Bill ; for though it may be for the Advantage 
the Company, yet they are not liable to the Payment of it; nor is the Per 
ſon in whoſe Favour it was drawn, or the Indorſee, obliged to take Not 
of ſuch Advantage, or of any Tranſactions between them and their Caſtie 
or how they ſtand liable to each; for were it allowed, that an Indorſ 
+ muſt be put to ſeek a Pay-maſter that bears no viſible Part in the Tra 
tion, this would be ſuch a Prejudice to Trade, and Paper-Credit made | . 
blind and hazardous a Thing, that no Man in his Senſes would ever be « 
gagedin it ; andasto the Letter of Advice, this was held to be only apn 
vate Tranſaction between the Drawer and a Stranger; which it is not tot 
imagined the Payee or Indorſee could be privy to, and therefore cannot | 
any Prejudice to them; nor a Circumſtance fit for the Conſideration d 
Jury, before whom nothing ought to be laid, in Caſes of this Kind, by 
what all Perſons concerned in the Tranſaction may be reaſonably ſuppoſed! 
know; and thoſe are all Things vicble on the Bill, but no Circumſtance 
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| *Page612 3. Whether an Acceptance may be qualified. " 


Comb. 452. It is held, that an Acceptance may be qualified, as thus: I accept 
Petit ver. Bill, Half to be paid in Money, and Half in Bills; and this is god! 
| Beyſor: the Cuſtom of Merchants; for he, who may refuſe the Bill totally, may 1 

| cept it in Part; but he, to whom the Bill is due, may refuſe ſuch Ac 
ance, and proteſt it ſo as to charge the Drawer. Alſo it is ſaid, dat 20 
ſuch Acceptance and Refuſal of Payment, he hath the ſame Liberty 
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charging the Drawer, that he had in caſe the Bill had been accepted av 
lutely and Payment refuſed. | ” 


rawee may accept the Bil, to pay it at longer Day than that Molloyz83. 

pry 15 made payable, and this ſhall bind him; but herein Care muſt 

C "ken, that the Drawee, by ſuch Acceptance or Agreement, be not a 
hullerer. | 7 | 85 

il was drawn payable the firſt of January; the Perſon on whom the Molloya8g, 

= er accepts the Bill, to be paid the firſt of March ; the Servant her Penber 

1 back the Bill; the Maſter, perceiving this enlarged Acceptance, 

totes out the firlt of March, and puts in the firſt of January, and then 

+: the Bill to be paid; the Accepter then refuſes z whereupon the Per- 

=, to whom the Monies were to be paid, firikes out the firſt of January, 


i 


but if 
r him 


e if it 


aRting ed puts in the firſt of March again. In an Action brought on this Bill, 
1s ſhall je Queſtion was, whether theſe Alterations did not deſtroy the Bill; and 


ld it did not. 2 | | . 
1. % draw a Bill payable ſuch a Day, and the Drawee accept it ſome Carth. 459, 


. after, he is liable; and in an Action againſt him the Plaintiff may de- 460. 

owing kre, that ſecundum tenorem & effetum Bille he did not pay, Oc. for the Ef- 1 127. 
r of th 2 of the Bill is the Payment, and not the Day of Payment. 4s INS, 

+ Te f | | 1 . 
mpany 364. Lutw. 233. Jaclſon ver. Pigat. See Comyns 75. pl. 49. 12 Mod. 212, 410. 
etter o | 
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7. Of the Proteſt : And leren, 
1. Of the Neceſſity and Validity of the Proteſt. 


„ whe A Proteſt does not raiſe any Debt, but only ſerves to give formal Notice, Molloyz79. 
Andi bt the Bill is not accepted, or accepted, and not paid; and this by the 6 Mod. 80. 
chang mon Law was, and is {till neceſſary on every foreign Bill, before the Salk. 137. 
Ir as a 


aver can be charged; but it was not required on any Inland Bill, before {Ld Ravi 
| Statute of 9 & 10 W. 3. cap. 17. nor does the Want of it ſince that 992. 
rute deſtroy the Remedy, which the Party had before againſt the Drawer, 

itonly deprives him of Intereſt and Cofts againſt the Drawer, unleſs there 

Notice by Proteſt, as that Statute preſcribes. 8 

He, to whom the Bill is payable, ruſt regularly reſort to the Drawee, and Nolloya85. 
je him to accept the Bill, before there can be a Proteſt ; but if he be 

ud, or cannot be (a) found, theſe are good Cauſes for proteſting the Bill; (a) Alledg- 
y if after Acceptance the Drawee dies, there is to be a Demand of his ing inPlead- 


ntage 
the Per 


» Not! 
Caſhie 
Indork 
[ranſac 
made { 
r be er 
ly apn 
jot tod 


e the Money becomes due before an Executor or Adminiſtrator can be e an 
znnot | 


panted, yet this Delay is ſufficient Cauſe to proteſt the Bill. wy _ 


wt df | | : drawn, non 
nd, by ina, is ſuſſicient to intitle the Party to a Proteſt, without ſhewing that Enquiry was made af- 
poſed! F tim ; for this ſhall be intended, being according to the Cuſtom of Merchants, and is therefore the 
ance form of Pleading,in thoſe Caſes. Carth. 510, 1 | | 


Bur if he, to whom the Money is to he paid, dies, there can be no Pro- Molloya8g. 
delore Probate of his Will or Adminiſtration granted; for none bat his 

Lucutors or Adminiftrarors can give a legal Difchghge or Acquittance for Page 613 
* Money, and conſequently none 'others can ſue Mir demand the ſame; 

{ though Security be offered to indemnify the Drawee againſt the Lxecu- i 

"or Adminiſtrators, yet is he not obliged to accept thereof, being a Mat- | 

leſt intirely to his own - Diſcretion, to judge and determine on the Sufh- 


Mo ; of ſuch Security; and in this Caſe it is ſaid, that if a public Notary 
Nat af * the Bill, an Action on the Caſe lies againſt him. | . 
ihrt e Bill be left with a Merehant to accept, which is (a) loſt or miſlaid, Molloya8r, 


o whom it is payable, is to requeſt the Merchant to give him a Note (a) Where a 
T7 4 Bill is caſu- 
al, and no ne one can be had, and the Party on whom it is drawn does not inſiſt on having the 


„ 


ton, Ch. J. 


teutors or Adminiſtrators, and in Default of Payment, a Proteſt; and in ing, that the 


1 0 ATT hos 1 ; 
> ts a et, bona 
—8 m * VN = — y 


2 bal, but reluſes Payment for another Reaſon, a Proteſt made on a Copy is ſufficient, Sho. 


* & 
S re 
— — pM 


N * 


MERCHANT A MERCHANDIZE. 
for the Payment, according to the Time limited in the Bill; otherwif bo 


muſt be two Proteſts, the one for Non-acceptance, and the other for N | 
payment; and though ſuch Note be given, yet, if the Merchant ha f 

to fail, there muſt be a Proteſt for the Non- payment, in order to 4 

„„ 1 740 e 38 . 
Molloy28z. The Proteſt is uſually made by fome Public Notary, and ſuch Protect ; 
Skin. 272 prima facie, good Evidence that the Bill was not accepted, or, if accegled 
pl. 1. that it was not paid, and ſufficient to put the Proof on the other Site.” 
3 2 And as, by the Cuſtom of Merchants, Public Notaries uſually protet 
Bills, it hath been held, that Pleading Protgſlavit ſeu Proteſtari cauſa 

| ſufficient ; and that the Party may plead Proteflavit, and give in Eden 10 
that the public Notary did it. 5 | | 


charge the 


2. At what Time to be made, and therein of giving Notice to the Draws 
of the Drawee's Refuſal, fo as to intitle the Party to Principal, Jun 


and Coſts. | 


Molloy, lib. A Proteft on a foreign Bill of Exchange 7» abfolutely neceſſary to int 
2. c. 10. f. the Party to recover againſt the Drawer, not only Intereſt and Colts, d. 
Ee ae , likewiſe the principal Sum ; and for this Purpoſe to Bill muſt be preſents 
Skin. 411. in a reaſonable Time; and in caſe of Refuſal of Acceptance, or in caſe i 
Drawee cannot be found, it muſt be proteſted in reaſonable Time, and Ni 
tice of ſuch Proteſt, as alſo Notice of a Proteſt after Acceptance and N 
payment given to the Drawer in a reaſonable Time ; for though the Da 
is bound to the Party to whom the Bill is payable, till Payment be actul 
made, yet it is with this Condition and Proviſo, ſays Molloy, that Protel | 
made in due Time, and a lawful and ingenuous Diligence uſed for the » 
taining Payment of the Money; and the Reaſon hereof is, that the Drs 
might have had Effects, or other Means of his, upon whom he drew, 
reimburſe himſelf the Bill, which ſince, for want of timely Notice, he ha 
remitted or loſt, it were unreaſonable the Drawer ſhould ſuffer through 
Neglect; but as to the exact Time herein, the Law hath not determined! po 
but the ſame is to be left to a Jury, who are to govern themſelves accordi ert 

to the Cuſtoms of Merchants in theſe Caſes, and the Uſages of particu 

(e) It is faig (4) Countries. | 1 
that in | | | 17 
France, if a Bill be not preſented in two Months, the Drawer is not anfwerable, and in Tila 

many Poſts, Show. 165. | | 


| 5 | a Ep 4 

6 Mod. 80, As to the Inland Bills, though a Proteſt was not neceſſary by the Conn ab 

. | w_— Law, in order to ſue the Drawer, and is only now neceſſary by the Stun | 
l „ bl aa 9& 10 . 3. cap. 17. and 3 & 4 Ann. cap. 9. ut ſupra, to intitle = Ua 
214 Raym. to Intereſt and Coſts; yet convenient Notice muſt be given by thc is wm 
= 992, to whom the Bill is payable, to the Drawer, of the Drawee's Refui 


Comb. 384. Payment, and if anyyſRamages accrue to the Drawer for want of ſuch N 
Carth. 5 10. tice, it muſt be bot y the Perſon to whom the Bill is payable ; but 
Show. 318. alſo muſt be left to a Jury, who are to determine herein, according 
8e Circumſtances and the Cuſtom of Merchants. | 
' Salk. 12). A. drew a Bill on B. payable in three Days. B. broke ; the Perloy 
pl. 7. Allen whom the Bill was payable, kept it by him four Years, and then bf 
ver. Hocl- Afſumpſit againſt the Drawer; & per Treby Ch. J. When one mo 
wra at , of Exchange, he ſubjects himſelf to the Payment, if the Perſon on v ; 
Guildball, as drawn refuſes either to accept or pay ; yet that is with this Lin 
that if the Bill be not paid in convenient Time, the Perſon to . 
payable ſhall give the Drawer Notice thereof; for otherwiſe the 5 


MERCHANT ax MERCHANDIZE. 
ply the Bill paid, becanle there is x Tra berween the Pare; ant i 


night be prejudicial to Commerce, if a Bill may riſe up to charge the 
Drawer at any Diſtance of Time, when in the mean Time all Reckonings 


e there 
T No 


jappen 
[ge the 


oteſt 
cepte 
le. 
protel 
avit 1 
y ide No 


ud Accounts are adjuſted between the Drawer and the Drawee. 
Merchants generally allow three Days after a Bill becomes due for the Molloy | 

Payment, and for Non-payment within three Days Proteſt is made, but is 2525 , 

"ot ſent away till the next Poſt after the Time of Payment is expired, and 8 4: 

I Saturday be the third Day, no Proteſt is made till Monday. the es 
Intereſt upon a Bill of Exchange commences from the Demand made; Day is the 

nd therefore if there was no Demand made till Action brought, Defend- Bay of 

at may plead Tender and Refuſal, and uncore Priſt, and ſo diſcharge Grace. 

wnſelf of Intereſt ; but if it be the Defendant's Fault, that Demand could 

«ct be made, as if he were out of the Kingdom, there Want of Demand 


ught not to prejudice the Plaintiff, | 


- 


Draurr 

{utere | „ | = 

& Of the Action and Remedy on a Bill of Exchange, and Manner of 
| declaring and. pleading therein. N 


to 1nti | | | „ 

olle, bi t ſcems to be agreed, that againſt the Drawer an Action of. Debt, or a Hard. 485. 
reſents eral Indebitatus Afſumpſit will lie, for he having received the Money, the Vent. 152. 
Cale U 6 raiſes a Contract, and lays him under an Obligation to pay it; but it Lev. 298. 


and N. 
and N 
e Dra 
e actual 
Protelt} 
r the d 


bath been adjudged, that neither an Action of Debt, nor an Indalitatus 1 85 
{ſunpſit will lie againſt the Acceptor of a Bill of Exchange, and that there- 3 Bf 13% 
re the Remedy againſt him muſt be by a ſpecial Action on the Caſe, Salk. 125. 


founded on the Cuſtom of Merchants; for the Acceptance is only a colla- pl. 2. 
tel Engagement to pay the Debt for auother, in the ſame Manner as a 2 Lutw. 


© Nas Fromiſe by a Stranger to pay, Sc. if the Creditor will forbear his Debt. 4 

7 | 5 ; . a | pl. 3. : 
N 4a £1450 2 e # * J 6Mod. 129- 
couph But though a general Indebitatus Aſumpſit will not lie againſt the Ac- Vent. 153. 
Rn | dor of a Bill of 5 yet if A. delivers Money to B. to pay 
wo jer to C. and gives C. a Bill of Exchange drawn upon B. and B. accepts 


„ C. may have an Indebitatus Aſumpſit againſt B. (a) as having received (a) 80 if 

loney to his Uſe, but muſt not declare only upon the Bill of Exchange oy de- 
ceepted, i . 5 e livered. 

la A to the Manner of declaring on a Bill of Exchange, this is ſaid to have 

ned, the Declaration in ſome Caſes being general, ſometimes ſpecial, and Co. Lit. 182. 

ke with an expreſs Promiſe, and at other Times without; but it ſeems to 2 Inſt. 404. 


part 
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ec von ſettled, that the Cuſtom of Merchants, concerning Bills of Exchange, Vel. 2 5 [1 
he Stat ng Part of the Common Law, of which the Judges will take Notice ex 5 1 
e the Pat % it is unneceffary to ſet forth the Cuitom ſpecially in the Declaration, ;or. © 2328 
the! kd that it is ſufficient to lay, that ſuch a Perſon, according to the Uſage Hard. 486. wo i 
Refuld K Cultom of Merchauts, drew the Bill. 8 77 + ee $555 vn 
RE, A 
e ; but en. 233. Carth, 83, 269, 5 Mod. 367. Show. 127. 3 Mod 226. Id. Raym. 17s, 261, 757. 1 


ding tot % by 5 gs 287. .f Sce ſarthcr as to Bills of Excha'ige and Promiliory Notes. 6 
E. Dig. 430, 9. N ED 5 „ . 
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> Miſnomer and Addition. 


_ % ͤ 0 WENT eS ele Zh 5 | ns | Gri 

= 55 THE Names of Men, at this Day, are only Sounds for Diflin; n 
* 1 Sake, though perhaps they originally imported ſomething mor per 
| as ſome natural Qualities, Features, or Relations, but now there is no at 8 
] | Uſe of them, but to mark out the Families or Individuals, we ſpeak of Ce 
„ and to difference them from all others; ſince therefore they are the on 

41 | Marks and /ndici-m of Things that human Kind can underſtand each olle 

ii by, we muſt fee what Certainty the Law requires herein, and what fl 

+4 Effects and Conſequences are of the Omiſſion of the Name, or falſe Spes 

= fication of the Party ; and. this we ſhall do under the following Heads, $ 

a) What Names are the lame, and map oz map w 


% 


be miſtaken, 616. 
0 : 


þ (B) What Names and Additions are required by Lani.” 
, and mutt be truly inſerted, 616. 0 
] „ the Difference between the Chriſtian Name a 

| a. kt 

. 2. Of the Addition of the Eſtate or Degree. 617. 
= | 3. Of the Addition of the Myſtery. 619 =Y 
= | 4. Of the Addition of the Town, Hamlet, Place « le 
; 5 | 5 TY County. 620. | i | ig 
4 F. Of Additions which are -only Conveyances tot if 
} Mb Action. 620. 5 85 5 mo. 
; . ; | 3 urc 
co) Where the Name is trulp put at fit, and ali... 


wazds bazied from, 621 _» | 
(D) Df the Difference between a Piſfake in Oral 
Obligations, &c. and Judicial Proceedings, 02 
d) At what Time the Piltake mult be taken Wan \. 
5 of, and how the ſame is \alved, 623. it is nc 
(F) Df the Pannez of taking Advantage of ny 5. 
Pleading a Pilnomer or Want of Addition, 6 Phintf 
(G) Who may take Advantage thereof, 625. 88 


3 (4) 7 


% F 
. WW. 


"MISNOMER any ADDITION. 


Þ (4) Whor Nawnes, ane C05. L01Me. 69d. 003. 6k Wale wot" 740008 


\ 


ſcuouſly to be the ſame in common Uſe, though they differ in Sound, 225. „ 
et ou 5 Variance ; and therefore where Piers Griffith brought an ns” om 
Udita Querela, to which an Outlawry was pleaded by the Name of Peter G5 3 


Grifub, the Plea was allowed; for it appears by Acts of Parliament, Hugh Mid- 
fine that Piers and Peter have been uſed promiſcuouſly, as ſignifying the fame dleton, 


[ two Names are in 15 original Derivation the ſame, and are taken pro- Cro. Jac. 


4 . SEES = | 
* ag Fe and Alexander, Fane and Joan, Jean and 7 obn, Garrett, 2 Rol. Abr. 
veak A/ and Gerald, are the ſame Names. Sos | 128. 

the on . + | con. 147. 

ch othe But Ralph and Randall, Randulpbus and Randalphus, Sibel and Iſabella, 2 Rol. Abr. 
phat i tre been held to be diſtinct Names; and ſo of others, in which there is a 5 5 


e $r ſubſlantial Variance in Sound, Original, and common Uſe. FEE 
80 Agnes and Anne are different Names; and therefore if one declare: Rol. Abr, 
ant J. ö. and Agnes his Wife, and on the Record of N, Prius it is 35% 14,44 


un his Wife, this is a material Variance, and not amendable. bY Res 
s | TOs ment and 
Feofail. 


Ir there are two Zogliſh Names that are diſtinR, and one Latin Name for ; Rel. Abr. 
the both, ſuch Name ſhall ſerve for both, as Jacobus for James and Jacob, 136. 
jough two diſtin Engliſʒ Names. ; ns 31 a. 278. 

| 107. 


— * n * — 


(B) What Names and 9dditions are required by Law, 
and muſt be tzuln inſezted: And herein, | 


* 


1. Of the Difference between the Chriſtian Name and Surname. 


FF the Chriſtian Name be wholly miſtaken, this is regularly fatal to all Cro. Jac. 

legal Inftruments, as well Declarations and Pleadings, as Grants and 558, 640. 

Obligations; and the Reaſon is, becauſe it is repugnant to the Rules of the Owen 10). 

Chriſtian Religion, that there. ſhould be a Chriſtian without a Name of IE keg 

Lzptiſm, or that ſuch Perſon ſhould have two Chriſtian Names, ſince our Pop LE 

Church allows of no Re-baptizing ; and therefore if a Perſon enters into a Noy 135. 

bord by a wrong Chriſtian Name, he cannot be declared againſt by the Cro. Elis. 

dame in the Obligation, and his true Name brought in an Alas, for that 57» 222. 

luppoſes_the Poſſibility of two Chriſtian Names; and you cannot declare p. 425. 

zanſt the Party by his right Name, and aver he made the Deed by his 

Name ; for that is to ſet up an Averment contrary to the Deed; 

and there is this Sanction allowed to every ſolemn Contract, that it cannot 

de oppoſed but by a Thing of equal Validity ; and if he be impleaded by 

the Name in the Deed, he may plead that he is another Perſon, and that 

its not his Deed. + „ + Ou. If 
Pluintiff 


bea bekendant by the Name he ſubſcribed to the Bond, s. and Defendant pleads a Miſnomer, if 
ntiff may not reply he is as welt known. by the one Name as the other, and give in Evidence the 
Pciendant's adual Subfcription'by that Name 5 1 


* 


But 


—— — 


| J 
| 
; 


4 3 , But though Perſons cannot have two Chriſtian Names at one and the ſame 


hath been Bench, or Serjeant at Law, depending the ſame Action, * 
: helden Sk 7 Action for ſuch Cauſe ſhall not be abateable or abated.” 


MISNOMER aw» ADDITION, 


2 Rol. Abr. Time, yet they may, according to the Inſtitution of the Church, rec. 
135. Judge one Name at their Baptiſts, and another at their Confirmation; for they h 
| Gawdy's it allows no Re-baptizing to make double Names, yet it doth not by 
Caſe, who Men to (a) abide by the Names given them by their Godfathers, — 


4 7 by of they come themſelves to make Profeſſion of their Religion, 


Name of 2 EW ** „ 5 „ 

Thomas and confirmed by the Name of Francis. (a) But a Perſon, by taking 1 . 
Confirmation, does not loſe his Name of Baptiſm. 6 Mod. 115, 116. Salk. 6. pl. I5. 21 
Foy oy 5, 1016. See Ld. Raym. 118, 249, 50g. Stra. 556. -2 Stra. 816. 2 Ld. Raym 1541 


? . „ EIS: | EEE. 7 > j . „ 8 g 
Page 617 The Miſtake of the Surname does not vitiate, becauſe there is no Re 
3 H. 6. 25. pugnancy that a Perſon ſhould have different Surnames; and therefore i 


3 * uni John Gape enters into an Obligation by the Name of John Gate, he may he 5 
1 85 impleaded by the Name in the Deed, and his real Name brought in by a 15 

| Alias, and then the Name in the Deed he cannot deny, Pot 1 by 
+ .,_., eſtopped to ſay any Thing contrary to his own Dee. # of 
Dyer 273. The Declaration muſt be of the Name in the Obligation, with an A1 fog 
Bull. 216. of the real Name; for the Declaration muſt ſhew the Cauſe of Complaint Ou 
as it is; therefore it muſt in all Things follow the Obligation, and the [n4 4 


tent of the Alias is only to ſhew he has been differently called from the 
Name in the Obligation; and therefore if a Man oblige himſelf by the 
Name of 7. S. Eſq; and afterwards. he is made a. Knight, the Planif 


| may declare againft J. S. Knight, alias J. S. Eſquire. 2 

2 Hawk, 4 A Perſon cannot take Advantage of a miſtaken Surname in an Indi 

P. C. 230. ment, either by Plea in Abatement or otherwiſe, notwithſtanding ſuch Su Thi 
name have no Affinity with his true one, and he was never known by it o Mi 


and in this Reſpect an Indictment differs from an Appeal, wheredf it i 
' certain, that a Miſnomer of a Surname may be pleaded in Abatement, 
well as any other Miſnomer whatſoever, PETS 


= Of the Addition of the Eſtate or Degree. 


EE It ſeems that the Common Law in no Caſe required any other Delcry 
+ 505 Ak. tion of a P erſon, than by his Chriſtian Name and Surname, unleſs he wer 
Show. 392. of the Degree of a Knight or ſome higher Dignity ; but the Names d 
Comb. 189. Dignity were always required, being Marks of Diſtinction impoſed by pub 
lic Authority, and therefore make up the very Name of thePerſon'to whon 

they are given, and they are of two Sorts ; 1½, Such Marks of Diſtindia 

as exclude the Surname, ſo that the Perſons may not ſeem to be of any 

common Family; and ſuch are the Names of Earls, Dukes, &. 2d 

Such Marks of Diſtinction as are alſo impoſed by the ſupreme Power, and 

Parcel of the Name itſelf, but do not exclude the Surname, ſuch as Knygl 

Baronet, Ec. and theſe Marks of Diſtinction were always to be mace us 

of as Part of the Name in all legal Proceedings; and ſo curious va the 

Law herein, that if a Plaintiff in any Action gained a new Name of Digne 

ty, pending a Writ, he made it abateable ; but this Inconvenience is reme 

died by 1 E. 6. cap. 7. ſe. 3. by which it is enacted, “ That i 

« Plaintiff, in any Manner of Action, ſhall be made a Duke, Archbilq 


(8) But it %% Marquis, Ear}, Viſcount, Baron, Biſhop, (5) Knight, Juſtice 1 _ 


the Dignity FD: | | | ; | «the 1 
of a Baronet is not within the Statute, becauſe there was no ſuch Dignity at the Time of 
of it. Sid. 40. Lit. Rep. 81. Cro, Car. 104. h | = 


% 


MIS NO ME R Aub ADDITION. | | 


- 


are only Names of DiſtinQion in popular Uſe, and not given by the 

wc Authority of the ſupreme Power, the Law doth not count them 
Fed of the Name, and therefore were not neceſſary at Common Law. 
In the Time of H. 5. it was perceived, that the Chriſtian and Surname 2 Inſt. 670. 


de Confuſion that might happen by the Miſtake of Perſons ; and that an hs 

-nocent Perſon might, upon a Proceſs of Execution, be diſtrained upon 

king the ſame Name with the real Defendant ö. and therefore by the 

H. 5. cape F. it is enacted, „That in every original Writ of Actions, . 

« perſonal Appeals and Indictments, and in which the Exigent ſhall. be | 

« xrarded, to the Names of the Defendants in ſuch Writs Original, Appeals 

« * 2nd Indictments, Additions ſhall be made for their Eſtate or Degree, or , 

« Myſtery, and of the Towns or Hamlets, or Places and Counties of the 

« which they were or be, or in which they be and were converſant ; and if 
by Proceſs upon the ſaid original Writs, Appeals or Indictments, in the *_ 

« which the ſaid Additions be omitted, any Outlawries be pronounced, 

that they be void, fruſtrate and holden for none; and that before the 

Outlawries pronounced, the faid Writs and Indictments ſhall be abated by 

the Exception of the Party, wherein the ſaid Additions be omitted.“ 

By this Law the Name of (a) Worſhip was made equally neceſſary on (a) But it is 

de Actions, as the Name of Dignity was before. . 

445 3 Fault to 


Page 618 
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an go Variance. Forteſc. Rep. 354. 


p Miſchief or Danger to be miſtaken, nor does it extend to real or mixt 6 Mod. 65. 
tons; becauſe here the Poſſeſſors were impleaded who were ſufficiently 


beciied, and ſo no other Mark of Diſtinction is needful ; befides, no Man 


n in the Proceſs poſſibly be grieved, becauſe there is no Proceſs but of . 
Jiftreſs upon the Land, and no (5) Impriſonment at all in theſe Actions. (5) In an 
a | Alliſe, if 
Diſſeiſin be found with Force, ſo that a Cepias pro Fine and Exigent lies ſor the King; yet becauſe 
Original is in the Realty, the Defendant ſhall have no Addition within this Act. 2 Inſt. 665. 
lere needs none in an inferior Court where Proceſs of Outlawry does not lie. Moor 354. pl. 
Nor needs there any in any Action where Outlawry does not lie. Bro. Aduition 2. 


i Asin an Information in the Nature of a quo 2varranto, there is not any Procefs of Outlawry on 
# there is on a quo warrants by original Writ. Rex v. Brough, H. 22 Geo, 2. 1 Will, 244. 
\sto the Eſtate and Degree required by the Statute to be added, we 

ut obſerve, that State is defined by the Civilians the Capacity of moral 

ons; for, as natural Perſons have a certain Space in which their natural 

ſtence is placed, and in which they perform their natural Actions; ſo 

be Perſons in a Community a certain State or Capacity, in which they 
ſuppoſed to exiſt, to perform their moral Acts, and exerciſe all civil Re- 2 Inſt. 669. 
ons; and therefore where one, who is neither by Birth, Oilice, Creation 2 Hawk. P. 
tation, an Eſq; or Gentleman, is named, without either of theſe Addi- C- 185. 

Ms; or where a Gentleman, by Birth, who follows a Trade or Huſbandry, _ 

ameFwith the Addition of the Trade or Huſbandry, and not of Gentle- 


a by the moſt noble; or where a Gentlewoman is named Spinſter, or a fuch Excep- 


wi ly his Degree or by hi nd i i ri 
egree, y his Trade; and if by his Degree, the Writ ſhall not abate unleſs he 
le la a higher Degree. Str. 556, 816. Ld. Raym. 1547. , 


} 


Put Names of Worſhip, ſuch as Eſquire, Gentlemen and Yeomen, ſince 2 Inſt. 666. 


tre not ſutficient Dcnominations of Perſons, and did not ſufficiently avoid 2 Rol. Rep. . 


ne an Eſq; the Addition of Gentleman, & [ic e converſo. Bro. Addition 44. ; Eſquire and Gentle- 


This Law doth not extend to the Names of Plaintiffs, for they were in 2 loſt. 665. 


or where a Peer who has more than one Name of Dignity, is not f Se 5». If 


* in named Gentleman ; and ſuch Matter is pleaded in Abatement, ea o_ 
und for the Perſon who pleads it, the Writ ſhall abate. _ | lowed?—A 
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MISNOMER ax» ADDITION, 


Cre. Car. It hath been adjudged to be a good Plea in Abatement to a Wit ! 
371. dictment againſt one by the Name of 1 Knight, that he M ls 
/ 00-Knight, oo ET STS! Ho Ye 
ed rm: ang. Seo Raym. en en 20 Mad, at 80.3, hm 


7 


| K. B. 209. Fitzgib. 175. 
Carth. 14. $9 in Treſpaſs. againſt the Defendant by the Name of Milian g., 
| MR Baronet, who pleaded in Abatement, that at the Time of the ar 
E 8 chaſed he was, . is a Knight and Baronet; aud becauſe he is 1 
S8. c. called Knight as as Baronet, he prayed Judgment, c. and upon [ 
| murrer to this Plea, the Court were of Opinion that it was good. 
Leon. 249. So if a Man be impleaded by the Name of 7. S. where he is Garter Kin 
Cro. Eliz. at Arms; this is not good, becauſe it is not only a Name of Office, but 
| Fg $7 "Wy Dignity and Grant, made to him by the Words, Creamus, Coronamu, 
% Nomen imponimus, © c. | i | Dh 
2 lnft. 666. A Biſhop may he deſcribed by the Name of his Biſhoprick, with 
| the Addition of his Surname ; but a Parſon muſt be impleaded by Ch 


tian and Surname, and not Jobn, Parſon of D. becauſe Bodies Politic ; ; 
= founded by Public Authority to Political Ends; therefore tlie Biſhop, 0 
Superintendant of the Dioceſe, is made a Body Pdlitic to ſiibſerve all 
| Page 619 * Purpoſes of Government in the Care of Religion, and it is not thoyg 
#4 ; neceflary to give every Perſon ſuch a Capacity. : 
4 | 2 Inſt. 668. A Biſhop of an [r;/b Dioceſe may be as well deſcribed by the Addition 
#4 Theol.lib.6. his Biſhopric, as an Engliſh Biſhop may by the Addition of an Eng ci 
f 14 23, 135 one; but it ſeems clear, that no one can be well deſcribed by the Addi v: 
. 5 of a Temporal Dignity in Treland, or any other Nation, beſides our o. N 
2 ſuch Dignity can give a Man a higher Title here than that ſe 
; = PO 35 in 
2 Inſt. 667. The Degree of a Serjeant at Law is certainly a good Addition; and 
= 2 Hawk, P. as is generally holden, is a Degree in either Univerſity ; yet a Dota pr 
_— © **7. Divinity may be deſeribed by the Addition of Clerk, as well as by that ha 
= Doctor. Armiger, Generoſus, Yeoman, Labourer, are good Additions Ac 
the Eſtate and Degree of a Man, but not for that of a Woman. 6 Ca 
g Widow, ſingle Woman, Wife of J. S. Spinſter, are good Additions of in 
+ Sed gu. Eſtate and Degree of a Woman; and, as ſome ſay, Spinſter t, is a f he 
Addition for the Eſtate and Degree of a Man; but neither Burgeſs, Citi not 
| nor Servant, are good Additions, as being too general. 7 [ye 
_ 7. Pl. If ſeveral Defendants, of different Names, have the fame Addition, 
4 IRE p. ſafeſt to repeat the Addition after each Name; and if a Father hae 
C. 187. fame Name and Addition with his Son, the Writ againſt the Son i 
able, unleſs the Addition of Puiſne be added to the other Additions: 1 
if a Father alone be a Defendant, there is no need of the Addition T. 
Zigne : Alſo if the Son be declared againſt in Cuſtodia Mareſchalh, the | gree 
no need of the Addition of Puiſne, unleſs the Father be alſo in the Cult late 
of the Marſhal. HS. | | 
7 It hath been held a fatal Fault, to apply the Addition to the Name u. wair 
Lon. 183. comes under the Alias diddus only, and not to the firſt Name; but trave 
+ 7 1 Eliz. ſaid not to be material, whether any Addition be put to the Name #! Afi 
| 5 gg comes under the Alias diddus, or not; becauſe what is ſo expreſſed i 7 
| 2 Hale 175. material. | #1 | 5 Ling 
þ _ Leach'sCale 355. 5 | that 
| 2 Hawk, p. Tbe Additions'of the Eftate, Degree and Myſtery of the 1 bor 
Ci. 187. ſufficient, unleſs they be the ſame which he had at the Time of the | dex 
== and in this Reſpect ſuch Additions differ from that of Place, which 1 Tow 
= 5 ciently ſhewn, by naming the Defendant late of ſuch a Place. the ; 
ind. 670. Allo, it muſt plainly appear that the Addition is referred to the | tend, 
4 2 Hawk. P. and therefore it is not well expreſſed by the Addition of his v. 


wy 8 naming him B. A. Son of A. O 5 Butc er; becauſe Butcher refer 9 
P. C. x77. rather than to the Son. e 4 


MISNOMER any ADDITION. 


. 3+ Of the Addition of the Myſtery. | 


"4 
- 1 


It ſeems agreed, that the Word Myſtery includes all lawful Arts, Trades 2 Inſt. 66838 


and Occupations; and that if one, under the Degree of a Gentleman, have ; 3 
divers of ſuch Arts, Trades or Occupations, he may be named by any 6 1 


3 e Additions of this Kind, which are ſaid to be clearly good are thoſe 2 Hawk. P | | 
of Huſbandman, Merchant, Broker, Taylor, Point-maker, Smith, Miller, C. 183, Bl 
Carpenter, Cook, Brewer, Baker, Butcher, Pariſh-Clerk, Mercer, Fiſh- 2 Hal. HON 1 
monger, Dyer, School-maſter, Scrivener, and ſuch like.. P. C. r76. 
The Additions of this Kind, which are ſaid to be clearly inſufficient, are , Hawk. P. Tg 

| thoſe of Maintainer, Extortioner, Thief, Vagabond, Heretick, Common C. 188. 
Informer, and ſuch like. 2 TH ©. 0 
But the following Additions of this Kind are ſaid to be queſtionable: 2 Hawk. P. 
. Farmer f; which by the better Opinion ſeems to be an inſufficient C. 188. 


Addition; becauſe if any Myſtery be implied in the Notion of it, it is that Ko 7. 


a 
3 


YL 
4 

* 

#8 


[KEI 1 
"5 4 


of Huſbandry, of which Huſbandman is the proper Addition. 7 8 * F 1 $ 
| | 7 now fre- ü 
quently uſed, and, as being well underſtood, not objected to? 
dition nh, Chamberlain, Butler and Pantler; which are holden to be inſuffi- Page 620 f 
E cient Additions, becauſe they denote only a ſpecial Kind of Officer or Ser- 2 Hawk. 3 Wt. 
Aide rant, and imply nothing which, in the common Underſtanding of the ay 1208 
0 Words, comes under the Notion of a Myſtery ; and from this Ground it thorities 
that ſeems to follow, that neither Groom nor Page are good Additions ; and yet there cited Wa 
| in ſome of the old Books they ſeem to have been ſo admitted. 19 
and 3d, Hoſtler ; which hath been holden to be a good Addition, and ſeems 2 Hawk. P. 
Jottat properly enough to come under the Notion of a Myſtery ; and though it C. 188-9. 
; that hath been 3 Ry that any one who keeps an Inn, may be ſued by the 


2 — a ” COOST 
. . 


.. Ca ISS ea 


litions Addition of a Labourer, upon the Cuſtom of the Realm, for want of due 
Cam Care of the Goods of his Gueſts; becauſe whoever keeps a Ho . Inn, is. 
"ns of 


in that Reſpect liable to anſwer for ſuch Defects, by whatſoever Addition 
s a ft he may be ſtiled; yet this does by no Means prove that ſuch Perſon may 


s, City not as well be ſued by the Addition of Hoſtler, but only that he may be t 
5 ſued as well under any other Addition. | T 1 
tion, f Cott | 1 e #61 g . | 
bat 4. Of the Addition of the Town, Hamlet, Place or County. et 1 
n is ab ; 5 | | 5 


f 0 | * i 2 „* . * 883 ; . ? | 4 | 454 
one lt is a good Addition of this Kind to name the Party late + of ſuch a 2 Hawk. 5. al 
Jdition Town; in which Reſpe& this Addition differs from that of the Eſtate, De- 3 a. 

gree or Myſtery; and it is ſaid, that if a Defendant be named of A. and p 8 5 1 
lue of B. it is ſufficient to prove either Addition. + On ſpecial Wl 
: | 5 Original 1 
runſt A. nyper de Londen, Merchant, he pleaded he had for four Years been commorant at B. and 
traverſed that at the Time of the Writ, vel nuper tune, vel unquam poſtea, he was of London, and made ne 
Afidavit; but the Plea was ſet aſide. Cortiſos ver. Micnoz. H. 5 Geo. 2. Stra. 924- Has 


The Addition of Place is ſufficiently ſhewn by naming the Defendant de 2 Inſt. 669. Wn 
no, or de Norwico ; but not by naming him Londini or Briftolie, for Dy" 213. 
that imports only that he belongs to ſuch Town, but pot that he lives there; r Joe: RET 
wor by naming him of a Town which is not a County of itſelf, without , Hawk. P. 
"a, the County. If it name him of a Pariſh which contains ſeveral C. 189. 
2 he may plead ſuch Matter in Abatement; for the Statute ſays, that 
Addition ſhall be of the Town or Hamlet ; but a Pariſh ſhall be in- 


to contain no more than one Town, unleſs the contrary be ſhewn. 
or. III. . | If 


MISNOMER and ADDITION, 
Hawk. P. If there be two Towns in a County, the one called Great Dale, the other 
(. 139. Lizh Dale, and the Defendant be named only of Dale; he may plead 
| that there are two Dales in the County, called Great Dale and Lint: Dal 
and none without an Addition; and as ſome ſay, he may plead that there ; 
no ſuch Town. as Da, either in this Caſe, or where there is but one Town 
called Lutl Dale, and he is named of Dale. Ns 
2 Hawk. P. If a Defendant live in a Hamlet, which is ſo far Part of a Town, that 
C. 189. thoſe: who live in it are indifferently ſtiled ſometimes of the Hamlet, = 
ſometimes of the Town; it ſeems to be in the Election of the Plaintiff, to 


— - £ * 


name him either of the Hamlet or of the Town. | ” 

2 Hawk. P. If a Defendant live in a Place known by a ſpecial Name out of a Town 
C.'189- or Hamlet, he may be named of ſuch a Place. © TT 
2 Hawk. PD. The Habitation of the Wife is ſufficiently ſhewn by ſhewing that of the 
C. 189 Haſband. j | | 1 5 
ik Fee 8 SE is | [gs ; 

where Defendant is conver/ant is ſufficient, though not commorant nor inbabitant. Barnes 162.— Pla 
as to Commorancy may be demurred te, but not ſet aſide. Barnes 338. on, 


| 5. Of Additions which are only Conveyances to the Action. 


Vid: Tit. When any particular Character or Relation gives any Perſon Rights 
Executors and Privileges, or make him ſubje& to any Burthen ; to demand the one, 
= 27 2 w or be liable to the other, the particular Character or Relation ought to 
: be ſet forth; for fince it is the Cauſe of the Action, it muſt certainly be 
material; and therefore when Perſons ſue or are ſued, as Heirs, Exccu- 
| tors or Adminiſtrators, they muſt be named as ſuch, for theſe are neceſ- 
Page 621 1 wy Conveyances or Inducements to the Action, which if miſtaken is 

: tal: + | 


l Tit. But where the Inducement is not neceſſary, but Surpluſage only, as if 
Hir and an Action of Detinue of Charters be brought againſt J. C. and the Writ is 
a . Præcipe J. C. filio & heredi of R. C. and he counts of a Bailment to the 
333. Defendant himſelf; the Defendant pleads, that he was Son and Heir to 
Cowp. 178. V. C. and not to R. C. this is no good Plea, becauſe he is charged with an 
Doug. 194, Injury done by himſelf; but if he ap been charged upon any Covenant of 

| 2 his Anceſtors, as their Repreſentative, there the Periphraſis, or Induce- 
Rep. 237. ment, muſt have been rightly formed; for otherwiſe the Plaintiff doth not 

intitle himſelf to his Action; and there this had been a good Plea. 
Saund. 111. If this Inducement be not at firſt in a Declaration, yet if it afterward 

Nau ver. appears, that the Party is charged as Executor, this is ſutficient ; as if an 

Win, Action of Covenant be brought againſt 7. §. Executor, and he be not 
named at firſt J. S. Executor of the Laſt Will and Teſtament ; but after- 
wards it is ſhewn, that the Teſtator did covenant and bind himſelf hi 
Executors, c. and made J. S. his Executor, and died; and aſſigns a Breach 

this is ſufficient, without a formal Nomination. RY 
2 Inſt,666. If an Action of Account be brought againſt a Parſon, they need not call 
him Parſon of Dale; but if an Aſüze be brought agaipft a Parſon or Pre 
bend, for Land that he hath in Right of his Church, he muſt be named 

| Parſon or Prebend of the ſaid Church. oO 95 

Fide Head Zo if an Attorney of the Common Pleas brings a Writ of Debt, he _ 
of Privilege. not name himſelf Attorney; but if he brings a Writ of Privilege, he ougit. 


c her 


* 


3 


| MISNOME R as ADDITION. 


(0 Wheze the Name is tzulp put at fizff, and afcezwajids 
9 y vazted fzom. e . 


THE Name mult be truly put at firſt ; for if that be omitted, there is Cro. El 
| a Complaint againſt no Perſon ; therefore, where, in an Aump/it, F. 913. 
Law declares thus; J. L. queritur de Thom” Saunders, © c. cum in confide- Cato ver. 
ratione quod idem F. L. would marry the Daughter of the ſaid Thomas Saun- — We. 
ders, ſuper ſe aſſumpfit to pay him 1001. the Declaration is bad, though af- 2 Tom 3208 
ter a Verdict; becauſe it does not ſay Predi# Thom. Saunders ſuper ſe, Rep. 28. 
Fe. for no Body is expreſsly charged with aſſuming; and when it is indif-. 1 
ferent whether there can be an Injury, or no, it is not by the Court to be 5 
ſuppoled. T ; gs *__ +Bur =» hi 


| Sh | | Pleading 
are now in Engliſd, the Pronoun be would have been uſed, and, referring to the Iaſt Anteceden 
would have been ſufficient. 3 | I 1 


| bs 

But if the Plaintiff counts againſt J. S. quod pred” J. S. was ſeiſed of the Cro. liz, 

Manor of Dale, without ſaying predi# J. S. or de manerio pradich; this, 19% Waits 

after a Verdict, ſhall be taken to be ſo; for he being named to be ſeiſed, Caſe: I 

and this by Verdict being found, it is neceſſary it ſhould be intended J. S. | 

mentioned, for here it cannot poſſibly be taken indifferently either Way. 72 
If J. V. declares againſt T. W. and the Judgment is Quod prædid T. Hob. 347. 


recuperet, T. ſhall be amended and made on; and Mate, that by the Sta- Cro. Jac. Wl 
tute 16 & 17 Car. 2. cap. 18. it is . provided, that Judgment ſhall 662. 13 
not be reverſed for any Miſtake in 


4 


25 
24 
1, 


riſtian Name, or Surname, in any Cre. Elz. Bp 


; a 
Declaration, Plaint or Pleading. *, r. 
1 ; HY | and Feofail. Cowp, 42508 
But this muſt be underſtood where the Record is before them 82 


| , for other- Cr. Elis. Wl 
wiſc it may be very fatal to a juſt Cauſe ; as if A. brings an Aſump/it againſt 459. 


9 


B. and declares he was Bail for him at the Suit of W, Adderley ; and the De- Framſin ver 4 1 
fendant aſſumed to ſave him harmleſs, and that the Plaintiff was taken in Delamere. 
Execution, and paid the Debt; upon Non Aſſump/it pleaded it was found. 
* that the Defendant was arreſted by the ſame Milliam Adderly, but they *Page 622 
declared againſt him by the Name of Wittan Adderby, and the Plaintiff = 
became Bail for bim, kg. In this Caſe the Opinĩon of the Court was, that 3 
the Defendant was not chargeable ; for Adderby and Adderly ſhall not be 1 
intended the ſame Perſon, at whoſe Suit the Plaintiff became Bail; for the 
Verdict hath no Credit againſt a Record, and therefore it cannot reconcile 
the Difference that appeared to be between the Records ; but in this Caſe, 


il it had been before the Court, it might have been amended. © 


. 
' 
If the Surname in the Judgment differs from the Surname in the De | 


. 

2 
* 
8 
8 


N cla- Cro. Elis. WA 
Ron, yet it ſhall be amended; for in the Judgment the Chriſtian Name 865. 2330 
need only be mentioned, and the. Surname is redundant, and then utile der Hob. 327. Wy 
nutle non vitiatur ; as if a Declaration be againſt John Morgan 7 and So us 

the Judgment be againſt John Morgan, this is well enough; ſo if a Decla- 
ration be Henry Skinner, and Judgment be entered guod Henricus Soiner 
uperet 10l, aſſeſſed by the Jury, and 5). eidem Henrico Skinner de 
lucrenento, this is well enough. 1 3 


LA Variance of the Surname in the Proceſs to the Sheriff deſtroys not Cxo, Eliz. J | i: 


che Verdict, otherwiſe it is in the Variance of the Chriſtian Name; for, 57. 16008 
when any Man is named by two different Surnames on Record, it ſhall be 2-#% ver. 
F bebe has two different Surnames, as by Law he may have; therefore 327% ;» wn 
5%, rg facias be to one by the Name of George Tlompſan, and in the | 
Varga. he be named Gregory Thompſon, and he appears and is ſworn, the 
Om 18 not good ; but if there be two different Surnames in the Record, 

25 al de intended his real Names, and then the Verdict ſhall not be 


2 2 2 avoided; 


— 


* 


MISNOMER axv ADDITION. 


avoided; as if a Man be named in the Venire facias, Thomas Barker of B 
and in the Diſtringas, Thomas Carter of B. and he appears and is ſworn 400 
tries the Iſſue, the Verdict is good notwithſtanding. frog 
l. Abr. So if the Chriſtian Name be wrong in the Diftringas, or in the Panel re. 
2 turned, or in the Panel of the Jury ſworn, if it can be proved to be the 
; ets ſame Man that was intended to be returned in the Venire, having there his 
oon. right Chriſtian Name, it may be am ended]. 3 


| 


N 
x - 


1 —— 


D) Df the Difference between a Pittabe in Grants, 
Pybligations, &c. and Judicial Proceedings. 


b. Lit. 3. IF the Chriſtian Name be wholly miſtaken, this, as hath already been oh. 
er 279. ſerved, is not only fatal in Judicial Proceedings, but alſo in Grants, Ob- 
= 9 ligations, &e. and therefore if Edward obliges himſelf by the Name of 
; *5 Jace. Edmund, it is ill. „ 13 N 
=... 107. But in Grants, Ec. if there be ſuch ſufficient Marks of Diſtinction, that 
. Lit. z. the Grant would be good without any Name at all, there a Miſtake of the 
ol. Abr. Chriſtian Name or Surname, being only Surpluſage, will not vitiate, ac. 
g- cording to the Rule Utile per inutile non vitiatur; and therefore a Grant to 
| George Biſhop, of Norwich, where his Name is John; or to Henry Earl of 
| Pembroke, where his Name is Robert, is good. _ | 
Rol. Abr. So a Grant to a Man and his Wife is good, without naming her by the 
3. Name of Baptiſm; ſo if a Grant be made to T. and Elen his Wife, where, 
0. Lit. 3. in Truth, her Name is Emlyn, yet the Grant is good; for being called the 
Mife of T. reduces it to a ſufficient Certainty. | 
page 623 * So ina Deviſe, though the Chriſtian Name be miſtaken, yet if there be 
Leon. 18, a ſufficient Specification of the Party, the Deviſe is good; becauſe it mutt 
ie Tit. be conſtrued according to the Intent of the Deviſor; and therefore if a 
Peviſe. | Deviſe be made to Abraham, the eldeſt Son of B. where his Name is Millan, 
| this is a good Deviſe. | 2 

But in Pleading, in theſe Caſes, the Chriſtian Name ought to be ſhewn; 
| for the Death of the Individual is a good Plea in Abatement, which oftcn 
falls out where the ſame Office, Dignity, or Relation continues in another. 
Berk. f. 353, If there be Father and Son of the ſame Name, and the Father grants an 
| © Annuity by his Name, without any Addition, it ſhall be intended the 
|.  , Grant of the Father; and if the Son, being of the ſame Name with his 
Father, grant an Annuity, without any Addition, yet the Grant is good, 
5 for he cannot deny his own Deed. 15 
Rol. Abr. 


Po. Lit. 3. 


If A. be created an Herald, and in the Patent he is called Cheſter, a Grant 
or Obligation made to him by the Name of Cheſter, is good; for this ſuf- 


14. 

5 fliciently diſtinguiſhes him from other Men. | 

Pro. Jac, If a Grant be made to a Father and his Son, he having but one Son, the 
374 Grant is good for the apparent Certainty of it; but if the Father has ſeve- 


ral Sons, or if a Grant be made to a Man's Couſin, or Friend, theſe are 
void for Uncertainty. | . = 3 | 
Perk. ſ. 40. If J. S. reciting by his Deed, that his Name is J. S. by the ſame Deed } 
| grants an Annuity by the Name of Tho. S. this is a good Grant ; for the 
EF Writ ſhall be brought upon the whole Deec. | 

Perk. ſ. 40. So if F. S. Knight, reciting by his Deed, that he is a Yeoman, grants 

| 2 nn Annuny, the Grant is good. 5 1 be 

Carth. 400. A Grant to a Duke's eldeſt Son by the Name of a Marquiſs, or to p 

_ = eldeſt Son of a Marquiſs by the Name of an Earl, Cc. is good, becaule 
of the common Curteſy of England, and their Places in Heraldry. „ 


} 


i 


MISNOMER axv' ADDITION. 


go where a Conveyance was made of a Reverfion to Ralph Evers, Knight, Bulſ. 21. | 1 
Lord Evers, and he brought an Action of Covenant, to which the Defend- 50 Car. Wi 
aut pleaded, that at the Time of the Grant he was not Cagnitus I reputa- 40. _ 
jur per nomen Mil, and it was held to be no good Plea for the Perſon is ver. $:,;.4 
ſufficiently expreſſed by Lord Evers, and the Addition of Knight, though lad. 
falſe, doth not take away the Deſcription of the true Perſon. _—_— 
But it was adjudged in C. B. and aihrmed by three Judges in B. R. Carth. 440 9 
where the Party ſet forth his Title to an Advowſon, by Virtue of Letters Mod. 297 
Patent granted to 4. tunc Armigero & poftea Militi, and upon Oyer of the * Salk. 5604 0 
Lecters Patent it appeared, that the Grant was made to A. Kuight, that it phe 5 | 
could not be intended the ſame Perſon, becauſe Knight is a Name of Dig- yer. Bicep Wl 
nity, but Armiger, or Eſquire, a Name of Worſhip ; and if he is after- of Chee, WM 
wards made a Knight, the Name of Eſquire is thereby extinguiſhed, and But R,j?x 
conſequently that a Grant made by the King to 4. Knight, when there was —— hd 
no ſuch Man a Knight, was a void Grant. | micht cake 
| EO | by a Grant 

made unto him by the Name of Knight, & /ic vice verſa, ſi conflat de Perſona, ut res magis walcat, r. 
and Note; this Judgment was reverſed in Parliament, becauſe it was only a Miſtake in the 


Pleader, the Party being in Truth a Knight at the Time of the Grant. Carth. 44. „ 3 
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() At what Time the Piſtake muſt be talen Advantage 
olf, and how the ſame 1s ſolved, | 

T ſeems agreed, that he who would take Advantage of a Miſnomer, Rol. Abr. 5 

or the Want of a proper Addition, muſt do it before he pleads to Iſſue; 780 

for the Addition is ordained by the Statute, that the Party who happens Cre. Jae. 

* to be outlawed may have Notice ; but if he appears and takes no Excep- , Pa e 

tion, conflat de Perſona, and he thereby waves any Benefit he may have by dig 


the Miſnomer or Want of Addition. rg Rep. 
c | _ | Fobnſon's 

Caſe, Hawk. P. C. 190. 2 Hal. Hiſt. P. C. 175. Sid. 247. Keb. 885. Show. 394. Comb. 188. | 
Carth. 207, Lil. Ent. 509. : | : | 
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| TheDefendant was ſerved with Proceſs hy the Name of Dubois, Plaintiff Paſch. 32. 
entered an Appearance for him, and obtained Judgment'by Default; and Ge. 2. in mY 
on Motion to ſet aſide the Judgment, upon an Affidavit that his Name was 85 5 0 9 
Davois, the Court refuſed it and ſaid, that ſuch Kind of Motions would »,,;. | 
deſtroy all Pleas in Abatement ; ſince the late Act enabling the Plaintiff to | 

appear for the Defendant, his Appearance by the Name of Dubois is the 1 
lame, as if entered by the Defendant himſelf. + | 1 1 e. 1 

5 5 | ant is ſer ved 

by a wrong Name, appears by his true Name, ang Plaintiff declares againſt him by that Name, the $2648 ; 
Court will not, on Motion, ſtay Proceedings for Irregularity, but leave Defendant to plead Variance. 
bo il it is in the Addition of his Degree or Myſtery. 2 Will, 29. mY 


5 * 8 2 E . 
1 | _ cog Wh 
CCG 
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* * 2 4 
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* 8 


c) Ok the Panner of taking Advantage of, and pleading 
a Piſnomer or Want of Addition. ang 


Lthough a Defendant may, by pleading in Abatement, take Advan- pinch. 26. q | \ f 
tage of a Miſnomer when there is a Miſtake in the Writ or Declara- 9 H. f. 1. 
| ; X tiou, pl. 3. 


MISNOMER az» ADDITION. 


That the tion, as to the Name of Baptiſm or (a) Surname, yet in ſuch a Plea he 
eft Way mult ſet forth his right Name, ſo as to give the Plaintiff a better Writ, 
Criminal 4: | 125 | | a 
aſes, is to allow the Party's Plea of Miſnomer, both as to his Surname and as to his Chriſtian Mo . 


en he concludes himſelf; and if the Grand Jury be not diſcharged, the Indictment may preſent] 
amended by the Grand Jury, and returned according to the Name he gives himſelf. 2 Hal. Hit, 
C.. 176. That the Party accuſcd may take Advantage of the Miſnomer, or Want of Addition 
tiyet he muſt plead over to the Felony ; but though ſuch Plea be found for him, he is not to be 
ſcharged, but muſt be indicted over again; neither ſhall ſuch Plea, if found againſt him, be pe- 
mptory, but he ſhall be tried on his Plea in Chief. 2 Hawk. P. C. $67. 5 


laſh. 86; Alſo he who pleads in Abatement, muſt not only ſet forth his right Name, 
kin, 620, but mult alſo alledge, that by ſach Name he was known and called at the 
„ 4 Iime of the Purchaſe of the Writ. | | 

5. A Mod. 347. Ld. Raym. 118, 249, 301, 304, Sog, 562. 2 Ld. Raym. 1015, 117), 1308. 
Mod. 284. Comyns 260. pl. 143, 371. pl. 185, 541. pl. 243. Stra. 156, 316, 614. 2 Stra. 787. 
Ld. Raym. 1515. 2 Stra. 850. Barnard. K. B. 209. Fitzgib. 1, 75. 2 Stra. 1218. | 


al. Hiſt. He who will take Advantage of the Miſnomer of his Chriſtian Name, Ad- 

5. C.175. dition, or Surname, muſt do it upon his Arraignment, and the Entry muſt 
be ſpecial, viz. Super quo venit Robertus Williams, qui indifatus eft per no- 
men Johannis Williams, & dicit quod ubi in indidamento ſupponitur quod quidam 
Johannes Williams vi & armit, Ec. Igſius nomen eft Robertus & non Johan- 
nes; for if he ſhould ſay, venit predifius Fohannes Williams, he concludes 
himſelf, and cannot plead that his Name is Robert. 

arth. 207. So where the Defendant pleaded Miſnomer in Abatement in this Form, 


yn. his Name is Germy (without an =) and not Germyn prout, c. and upon 
Demurrer to this Plea it was adjudged againſt him; for that he had admit- 
ted his Name to be Germyn, by his appearing and making Defence by that 
Name; but that if he would have taken Advantage of the Miſnomer he 
ſhould have pleaded in this Manner, & Johannes Germy, qui per nomen J. 
Germyn ſuperius implacitatur, venit & dicit quod, and for this Default a Re- 
PpPpounatas Ouſter was awarded. . 
Mich. 9. So where the Defendant was ſugd by the Name of Edward Cotieral, and 
Geo. a. in pleaded in Abatement that his Name was John, but introduced his Plea, and 
4 1 a the aforeſaid | 
pry * fends the Force and Injury, when and ſo forth; and it was *held, that the 
page 625 Defendant ſaying & pred?” Cotteral, muſt be underſtood & pradid 
Edwardus Cotteral, by which he confeſſes his Name to be Edward; and if 
he would have taken Advantage of the Miſnomer, he ſhould have ſaid & 
Johannes, who was ſued by the Name of Edward. | 
Trin. 10. If there be a Miſtake in the Chriſtian Name and Surname, the Defend- 
Geo. a. in ant may take Advantage of both, and his Plea on that Account ſhall not 
B. R. Read be held to be double; as where Trover was brought againſt the Defendant 
yer. Mature. by the Name of Chriſtopher Mature, and he pleaded in Abatement, that 
e 5 his Name was John Netter, and that he was known by that Name; al/que 
oc, that he was named by the Name of Chriſtopher Mature; and on De. 
murrer to this Plea, becauſe of Duplicity, and becauſe no Venue was laid 
where he was baptized, it was held, 1½, That there being a Miſtake in 


both Names, the Defendant could not take Advanta thereof, in a better 
Manner than he has done; for he is not bound to admit one of the Names 
right, which if he did, he would not then give the Plaintiff a better Writ, | 


the Prenomen and Cognomen being only one Deſcription of the ſame Perſon ; 


and though there is no Precedent, where Miſnomer has been pleaded both | 


in the Chriftian Name and Surname, yet that may be becauſe it is a Matter 


that has rarely happened; and for this were cited 1 Lutw. 10. T hom. — 


r he that pleads Miſnomer for either, mult in the ſame Plea ſet forth what his true Name is, and 


Tallant ver. E predi J. Germyn (with an n at the End) wenit & defend), & dicit, that 


Cotteral (leaving out his Chriſtian Name) comes and de- 


— * 


MISNOMER an» ADDITION. | 
| Salk, 6. 24%, That there was no Neceſſity of laying a Venue, this being 


a Matter relating to the Perſon, which muſt be tried where the Action is 
hid; and for this were cited Raſt. Ent. 29.  Hern's Plead. 9. 1 ne 6. 
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FH Defendant, though his Name is miſtaken, is not obliged to take 
T (a) Advantage of it; and therefore if he be impleaded by a wrong ( * Fik 
Name, and afterwards impleaded by his right Name, he may plead in Bar 4, 5 
the former Judgment, and aver, that he is una & eadem frrfona. | pretended al 
elftobe 
Farl of Buckingham, was arreſted by the Name of J. Villars miner and, on Motion, the Court 
gave him Leave to put in Bail, without joining in the I and Ter not —_ himſelf. 5 
t. 3. pl. 7. Pl. 27: 7 Mod. 38. | | 
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80 if a Perſon be Red and acquitted of a 1 DD” afterwards be 2 Hawk. r. 
5 indicted for the ſame Offence, i in which ſecond Indictment the Crime is C. 369. 
deſcribed to be the fame in Subſtance, with ſome Variation of the Name, 
Addition, &c. he may make good the Variance, dy averringy' that he was 
the ſame Perſon meant in both. | 
If a Perſon killed be deſcribed by his proper Name and ane in ah 2 Hawk. P. 
fr Indictment, and by a different Surname in the ſecond, ſuch Variance C. 369. 
may alſo be helped by an Averment, that the Perſon ſo differently named 
uns one and the fame Perſon; to which it is adviſeable to add, that he was 
known as well by the Name in the firit, as by that in the ſecond Indict- 
ment. "At 
If a Defendant appear gratis, 400 by Attorney, an Information, he 2 a Hwy P: 
may plead a Miſnomer in Abatement, as well as if I had appeared in ©: 367- © WY 
Perſon ; for if he be not the Perſon intended, his. Plea may be rejected, and 
Judgment ligned by Nihil dicit ; but the Attorney General, by accepting 4 2 
lis Plea, admits him to be the Defendant, and ſhall not afterwards * fay, * Page 626 bot 
that it doth not appear but that the Plea might be put in by a Stranger. : 
One Defendant cannot plead Miſvomer of his Companion; for the other Lutw. 36. 
Defendant may admit himſelf to be the Perſon in the Writ. 
So if ſeveral Perſons be indicted for one Offence, Miſnomer, or Want of 2 Hal. Hiſt. 
Addition of one, quaſheth the Indictment only againſt him, and the Reſt F. C. 377: 
lll be put to anſwer ; for they are iu Law as ſeveral indictments. © 
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MONOPOLY. 
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(A) Ponopolp, what it is, and How reſtrained by the 


Common Law. 626 _ 3 
(B) How reſtrained by Statute, 627. 


„ a 29 2 - 89 7 * * 
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(A) Sonopoln, what it is, and How reſtrained by the 
e enn, 


« - 
— 


oy 182. 
a) ef any Perſon or Perſons, Bodies Po 
poly and In- Buying, Selling, Making, Working or Uſing of any Thing, whereby an 
pong * Perſon or Perſons, Bodies Politick or Corporate are ſought to be Wb 
fü, chat the ed of any Freedom or Liberty they had before, or hindered in their lawful 


lowance by the King by his (2) Grant, Commiſſion or otherwiſe, to 


rſtisby Pa- Trade. 


ent from the 5 | 5 8 | | 
ing, the other by Act of the Subject, between Party and Party; but are both equally injurious to 
rade, and the Freedom of the Subject, and therefore are equally reſtrained by the Common Law. 
Skin. 169. 5 OPT © 09 ol ont 


Hawk.P.C. And therefore all Grants of this Kind, relating to any known Trade, are 
31. made (5) void by the Common Law, as being againſt the Freedom of Trade, 
Terogſend, and diſcouraging of Labour and Induſtry, and reſtraining Perſons from get- 
1 ting an honeſt Livelihood by a lawful Employment, and putting it in the 
bj Power of particular Perſons to ſet what Prices they pleaſe on a Commodity ; 


in Parlia- . A | NS ) 
ment 244, All which are manifeſt Inconveniencies to the Public. 


245. | | | | 
(3) And it is held to be further reſtrained by the Common Law, by ſubjecting thoſe who are guilty 
thereof to a Fine and Impriſonment for the Offence, as being Malum in ſe, and contrary to the antient 


and fundamental Laws of the Kingdom; and it is ſaid, that there are Precedents of Proſecutions of 


this Kind in former Days. 3 Inſt. 181. 2 Inſt. 47, 61. 


» page ba And upon this Ground it hath been reſolved, that the King's Grant to 


2 Rol. Abr. any particular Corporation, of the ſole Importation of any Merchandize, 1s | 


2x82, old, whether ſuch Merchandize be prohibited by Statute or not. 


2 Inſt. 61. | | : | . | 
Hence alſo it ſeems, that the King's Charter; impowering particular Per- 
Rayr. 489. ſons to trade to and from ſuch a Place, is void, ſo far as it gives ſuch Per- 
| ow. ** ſons an excluſive Right of trading, and debarring all others; and it 7 
1 127, now agreed, that nothing can exclude a Subject from Trade, but an AQ 
Sand: ver. Parliament. 5 TRE: 

Fofi-India | 

Corrpany. Skin, 165. pl. 2. 226, 234. 3 Mod. 126. 


k Inſt. 181. A Monopoly is deſcribed by my Lord Coke to be an Inftitution or Al. | 


itick or Corporate, of or for the ſole 


| 


F . 


; n adjudged, that the King's Grant of the ſole Making, 11 Co. 84. 
qu Sting of N Cards, is 9010 ; notwithſtanding the Pre- _ 671. 
| that the Playing with them is a Matter merely of Pleaſure and Re- : . : 
aud often much abuſed, and therefore proper to be reſtrained ; for 
* Playing with them is, in itſelf, lawful and innocent, and the Mak- 
7 them an honeſt and laborious Trade, there is no more Reaſon why 
Khject ſhould be hindered from getting his Livelihood by this than any 

ment. | wy n = | 
Ea. like Reaſons alſo it hath been reſolved, that the Grant of the Fd ak. 
eoſing of Wills and Inventories in a Spiritual Court, or of the ſole , 
of Bills, Pleas and Writs in a Court of Law, to any particular Jon. 231. 


. — 3 Mod. 75. 
p, 1s void. 5 Vern. 120, 
130. 10 Mod. 107, 131, 133. 


+ 


+» 


t ſeemeth clear, that the King may, for a reaſonable Time, make a Noy 182. 
Grant to any one of the ſole Uſe of any Art invented, or firſt brought gs 
teRealm, by the Grantee. „ | | 925 
bit ſeems to be the better Opinion, that the King may grant to par- _ 256, 
i Perſons the ſole Uſe of ſome particular Employments ; (as of (a) 3 N1 e 
uy the Holy Scriptures, and Law- Books, &c.) whereof an unreſtrain- and the Au- 
ety might be of dangerous Conſequence to the Public. thorities to 

| ied 2 8 | the laſt Pa- 
hut one. (a) The Reaſons hereof given are, that the Invention of Printing was new; that 
emed the State, and was Matter of Public Care; that it was in the Nature of a Proclamation, 
x could make Proclamations but the King; that as to Law-Books, the King has the Making 
hes, Scrjcants and Officers of Law; that they are printed in a particular Language and Cha- 
x with Abbreviations, c. Vide 2 Chan. Ca, 67. Skin. 234,——[Sce the Cafe of Baſket and 
ad the Univerſuly of Cambridge and others. 1 Burn's Eccl. Law. 347. Tit. College.] | 


1 


(B) How reſtrained bu Statute. 


the 21 Jar. 1. cap. 3. it is declared and enacted, © That all Mono- 
* poles, and all Commiſſions, Grants, Licences, Charters and Let- 
tents to any Perſon or Perſons, Bodies Politick or Corporate what- 
„of or for the ſole Buying, Selling, Making, Working or Uling 
in Thing within this Realm, or alis, or of any other Monopolies, 
Kal Proclamations, Inhibitions, Reſtraints, Warrants of Aſſiſtance, 
al her Matters whatſoever, any Way tending to the Inſtituting, 
ugthening, Furthering or Countenancing of the ſame, or any of 
n, we altogether contrary to the Laws of this Realm, and ſo are and 
Whe utterly void, and of none Effect, and in no wiſe to be put in Ure 
Execution. | | Fel 
K 47, 2,4 That all Perſons, Bodies Politick and Corporate whatſo- 
ks, ſhall be diſabled and uncapable to have, uſe, exerciſe or put in Ure 
Monopoly, or any ſuch Commiſſion, Grant or Licence, Sc. or other 


i pretended to be grounded upon them, or any of them. 

un further declared and enacted, by Sec. 3.“ That all Monopolies, 

ſuch Commiſſions, Grants and Licences, &c. and all other 

i tending as aforeſaid, and the Force and Validity of them ought to 

al be examined, heard, tried and determined by and accord- 

zu the (4) Common Laws of this Realm, and not otherwiſe. (.) In the 
tu held h | 5 . . ______ Conſtruction 
| y my Lord Cole, that all Matters of this Kind ought to be tried in the Courts of 
W, and not at the Council-Table, or in the Court of Chancery, or any other Court 
* laſt, 162. But for this wide Juriſdigion of the Court of Chancery, Tit. Courts 


And 
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Ning tending as aforeſaid, or any Liberty, Power or Faculty, ground- « Page 628 
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And it is further enacted, by Sed. 4. That if an 8 
« dered, grieved, diſturbed or My or his e ne fol a 
ſeized, attached, diſtrained, taken, carried away or inet þ 00 
«« or Pretext of any Monopoly, or of any ſuch commiſſion 4 
* cence, c. or other Matter or Thing tending as aforeſa;} me J 
« to be relieved in any of the Premiſſes, he ſhall have his * age f 
« ſame at the Common Law, by Action grounded on the ſaid Staa 
& be heard and determined in the King's Bench, Common Pi 
« chequer, againſt the Party by whom he fhall be fo hindered or 2 
« &c. or by whom his Goods ſhall, be fo ſeized or attached, Sr. wi 
every ſuch Perſon, which ſhall be ſo hindered or grieved, 3 | 
% Goods ſhall be ſo ſeiſed or attached, &c. ſhall recover three Tin 
% much as the Damages which he ſuſtained by Means of ſuch Hind 
& c. and double Coſts; and in ſuch Suits, or for the Staying or Del 
thereof, no Eſſoin, Protection, Wager of Law, Aid Prayer, Pri 
% Injunction, or Order of Reftraint, ſhall be in any wiſe prayed, pr: 
admitted or allowed, nor any more than one Imparlance ; and if 
« Perſon ſhall, after Notice that the Action depending 1s grounded 
6 the faid Statute, cauſe or procure any Action at the Common 
« grounded thereon to be ſtay ed or delayed before Judgment, by C 
“ or Means of any Order, Warrant, Power or Authority, fave only « 
« Court wherein ſuch Action ſhall be depending; or after Judgment 
& cauſe or procure the Execution to be ſtayed or delayed by Colo 
« Means of any Order, Warrant, Prayer or Authority, fave only by 
& of Error or Attaint, that then the ſaid Perſon or Perſons fo offe 9 2 

1 ſhall mcur a Præmunire. : 
3Taft. 183. It is ſaid, that the firſt Branch of this laſt Clauſe, relating to the 
of Cauſes of this Kind before Judgment, not only extendeth to the 
Council, Chancery, Exchequer Chamber, and the like, but alſo to 
who ſhall procure any Warrant from the King for ſuch purpoſe ; and 
faid, that the latter Branch, relating to the Delaying of Execution 
Judgment, extendeth even to the Judges of the Court where the C. 
depending. — | Le: | 
Blut it is provided, by Sec. 6. That no Declaration, in the St 
« mentioned, ſhall extend to any Letters Patents, and Grants of Pn 
« for the Term of fourteen Years, or under, of the ſole Working or 
« ing of any Manner of (4) new Manufactures within this Realm, 
« true and firſt Inventor and Inventors of ſuch ManufaQures, which 
% at the Time of making ſuch Letters Patents and Grants, ſhall not 
&« ſo as alſo they be not contrary to the Law, nor miſchievous to the 
« by raiſing Prices of Commodities at home, or Hurt of Trade, or 
« rally inconvenient ; the ſaid fourteen Years to be accounted from the 
*p bees «© of the firſt Letters Patent, or Grant of *ſuch P rivilege, but tt 
(5) = ks &« ſame ſhould be of ſuch Force, as they ſhould be if the ſaid AG had 
factures been made, and of none other.“ . 


— 


new | 10 4 ; 
8 into the Realm from beyond Sea are included, tho' they had been long practiſed there! wy 1 
for the Statute ſpeaks of new Manufactures within this Realm, and was made to encourage fe er | 
vices uſeful to the Kingdom; and whether learned by Travel or Study, it s the lame a furt 
2 Salk. 447. | „ * part 
: * - | a 15 5 . 4 * J af 
3 Inſt. 184. Tt hath been reſolved, that no new Invention, concerning bt 
of any Manufacture, is within the Meaning of this Exception, ut B Min 
ſubſtantially new, and not barely an additional Improvement of an ter rc 


- 31oft. 184. Alſo it hath been holden, that a new Invention to do as muc! 
Day by an Engine, as formerly uſed to employ many Hands, 's 
the ſaid Exception; becauſe it is inconvenient, in turning ſo many 


_- 


ing Men to Idleneſs. 


** 
% 


1% 1 


i any Grant of the ſole Uſe of any ſuch new Invention. 
u is farther provided, Sea. 7. © That nothing in the ſaid Act con- 
| hall extend to any Grant or Privilege, Power or Authority what- 


i Parliament, ſo long as the ſame ſhall continue in Force, 


jit ſeems clear, that no old ManufaQure, in Uſe before, can be pro- vt 18. 


«, before the ſaid Act made, granted, allowed or confirmed by any 


Statut on alſo, S. 9.“ That nothing in the ſaid Act contained ſhall be | 


* i viſe prejudicial to any City, Borough or Town Corporate within 
Realm, concerning any Grants, Charters or Letters Patents to them 


+, or concerning any Cuſtom uſed by. or within them, or unto any 
0 ations, Companies or Fellowſhips of any Art, Trade, Occupation 


Weftery, or to any Companies or Societies of Merchants within this 


__ in. erected for the Maintenance, Enlargement or Lung, of any 
* + or Merchandize, but that the ſame Charters, Cuſtoms, Corpora- 
1 7 7;. and their Liberties and Immunities ſhall be of ſuch Force and 
4 , as they were before the making of the ſaid AR, and of none other 3 
ade ; Thing before in the ſaid Act contained to the contrary in any wiſe 


thtanding. : 

in i further provided, Se. 10. That nothing in the ſaid Act con- 
&d ſhall extend to any Letters Patents, or Grants of Privilege con- 
ing Printing, nor to any Commiſſion, Grants or Letters Patents con- 


1 ung the Digging, Making or compounding of Salt-Petre, or Gun- 
Ir b kr, or the Caſting or Making of Ordnance, or Shot for Ordnance; 
wi any Grant or Letters Patents of any Office, erected before the 


king of the ſaid Statute, and then in Being and put in Execution, 
than ſuch Offices as had been decried by Proclamation ; but that all 
þ Grants, c. ſhall. be of the like Force and Effect, and no other, as 
be aid Act had never been made. : 
Wo ts enacted by 16 Car. 1. cap. 21. That it ſhall be lawful for all 
ves, as well Strangers as natural-born Subjects, to import any Quan- 
of Gunpowder whatſoever, paying ſuch Cuſtoms and Duties for 
ane as by Parliament ſhall be limited ; and that it ſhall be lawful for 


the $i w Majeſty's Subjects of this his Realm of England, to make and ſell 
f Pr Quantities of Gunpowder at his Pleaſure, and alſo to bring into this 
ig or Fm any Quantities of Salt-Petre, Brimſtone, or any other Mate- 
in, br the Making of Gunpowder ; and that if any Perfon ſhall put in 
EF eeution any Letters Patents, Proclamations, Edit, Act, Order, War- 
11 no Reſtraint, or other Inhibition whatſoever, whereby the Importa- 


of Gunpowder, Salt-Petre, Brimſtone, or other the Materials afore- 
ned, ſhall be any wiſe prohibited or reſtrained, ſhall incur a Pre- 


"ts further provided by the ſaid Statute of 21 Far. 1. cap. 3. Sea. 
*. That nothing in the ſaid Act contained ſhall extend to any Com- 
P Grant concerning the Digging, Compounding or Making of 
a or Allum Mines, Cc. nor concerning the Licenſing of the Keeping 
* Tavern or Selling of Wines, to be ſpent in the Manſion- Houſe, 
er Place in the Tenure or Occupation of the Party ſelling the ſame ; 
dturther Proviſion is made in the latter Part of the Statute, for 
C particular Grants to particular Corporations and Perſons, as Neæu- 
upon Tine, c. | 9 | | 


| rs that the ſaid Clauſe relating to Allum was needleſs, becauſe 


* 


ng Privilege concerning them can be granted but in the King's 


F 


es belong of Courſe to the Pertons in whoſe Grounds they are, 
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MORTGAGE. 


(A) Df the Dziginal and ſeveral Kinds of Pong 
(B) What ſhall be deemed a Poztgage, oz an e 
redeemable. 634. e a | 
(O) Df the Nature of a Poztgage, as to the diſtin WY» 
reſts of the Poztgagoz and Poztgagee. 63; 
(D) Df rhe legal Perfozmante of the Condition, 6 
| * 2 the Equitp ok Redemption and Forecls 
38. | „„ 


And herein, 


1. Who may redeem, and by whom the Mon 
Money ſhall be paid. 638. | | 
2. To whom the Mortgage Money ſhall be paid. 
3- Of the Precedency and Right of Redeny 
where there are ſeveral Mortgagees or Incuml 
cers; and herein of their Remedies againſt 
other, as well as againſt the Mortgagor. 642 
(4) How far the purchaſing in a precedent Mort 
or Incumbrance will protect ſuch Purchaſor, 
intitle him to a Precedency of Redemption. 6 
5. Of the Equity which muſt be done by bim, 
, would redeem, to the Perſon againſt whom a 
demption is prayed. 651. 
6. At what Time the Redemption muſt be. 654. 
7. Of the Manner of Redeeming and Forecloſing 


(F) Poztgagees and their Aſſignees, How to attt 
? and what Allowances to make, 657. 


—— 


*page6zz (A) Df the Pꝛiginal and ſeveral Kinds of 
| _ Bages. Gp 


« 


8 is HE Notion of Mortgaging and Redemption ſeems 1 
12. I 


Jewiſb Extraction, and from them derived to the C 
mans ; the Plan of the Moſaic Law conſtitutes a juſt and _ 
rian, that the Lands may continue in the ſame 


lies, and the People might not be diverted by any exotick * 


a » | - es 5 : 
I ‚ R NU Fe 16. 


Exerciſe of Agriculture, in which innocent Employ- 
wo 5 be continually 8 and therefore whoever were 

4 Want to ſell, could transfer no Eſtate in the Lands, farther 

0 next general Jubile, which returned once in fifty Years; 

1 they computed till the Jubile, and according to the Diſtance 

uu, juch was the Intereſt that could be transferred to the Buyer; 

Vendor had Power at any Time to redeem, paying the Value of the 

the Jubile 3 but though he did not redeem at the Year of Jubile, 

lands came back again free to the Vendor and his Heirs. | | 
«Notion of Mortgaging and Redemption ſeems to have come Juſtin. 592. 
-nediately from the Civil Law, and therefore it will be neceſſary | 


conſider the Diſtinctions in that Law between Pledges and Things 

. or Pledge was, when any Thing was obliged for Money lent, 

:Poſeflion paſſed to the Creditor. : | | | | 
Fpothera was, when the Thing was obliged for Money lent, and Vi Tit. 
ton remained with the Debtor. Now in Caſe of Goods pigno- Hailmenr. 
te Creditor was obliged to the ſame Diligence in keeping them, as 

L.tout his own : ſo that if the Goods were loſt by the Negligence 

Creditor, an Action lay as for a Depoſit ; for the Property being 

med to the Creditor for a particular Purpoſe, he was to keep them 


lie Debtor did not redeem the Thing pledged, the Creditor was to ug,. LI. 
& the Redemption of the Debtor; and if the Money was not paid, 20. Tit. 6. 
wlitor had his A&io Pignoritia or Hypothecaria, which, when he had Corvin. 269, 
| and obtained Sentence thereon, he might ſell as his own Property; 270 271. 
i was this Difference between the Agia Pignoritia and Hypothecaria ; 
His Pignoritia was only on the Perſon! of the Debtor to forecloſe 
eule the Pignus was already in the Poſſeſſion of the Creditor ; but 
by Hypothecaria was tam in Rem, quam in Perſonam, and was given ad 
Priſequendum contra quemcungue Poſſeſſorem ; becauſe herein the 
Ir bad not the Poſſeſſion of the Pledge, but it remained to the 
; and till Sentence was obtained in theſe Actions, the Creditor 
& obtain the Property of the Pledge ; and if the Money was paid 
Ftence, the Pledge was ſubject to Redemption; and where the 
ung was pledged to ſeveral, thoſe were ſaid to be Potiores in Pig- 
whom the Things were firſt hypothecated. | : 
Money was tendered or paid to the Creditor, the Contract of Digeſt. Lib, 
tio was diſſolved, and the Debtor might have the Pledge back, as 20. Lit. 6. 
gent; ſo that ſeems to have introduced the Notion among us of 
Ar Right to Redemption, and with them the Uſucaption, or the 
d Preſcription, did not extinguiſh the Pledge, unleſs a Stranger had 
fr thirty Years, or the Debtor had held it for forty Years. | Fats 
| Fo Law re Dos was, Feudalia, invito Domino, aut Agnatis, Corvin. 268. 
# ju ictuntur Hypothec r, quamvis fruflus e efſe receptum eff, 
Reaſon of this Rule was, Ware i Ga WE with v T 4 
be Lord's original Bounty, on whom he depended for his perſonal *Page 632 
War and Peace: and therefore the Feudiary could not obtrufſe 
an him without his Leave, who might be leſs capable of thoſe 
and therefore as the Tenant could not originally alien without 
he could not mortgage. | | 
an Licence of Alienation was given about the Time of H. 3. 
E 1 Maxim in Law, that the Purity of a Fee - ſimple imported 
"poſing of it as the Owner pleaſed ; there were two Ways of 
Wy Lands introduced, which Littl:ton diſtinguiſhes by the Names 
wum and Vadium Mortuum, | 
| | The 
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| Lit. f. 332, The Vadium Mortunm is ſo called by Littleton, becauſe it is q 
Co. Lit. 205. whether the Feoffor will pay the Money at the Day limited or 


fagnlat: ſhes and Profits of the Lands; and it is called Vadum 5, 


136. 
wg off the Money, and the Lands are not left as a dead Hedge u 


fore they uſed to ſubje& the Uſufrufus, which continũed origin, h 
the Life of the Feudiary; but when there was a free Lben i) 
Alienation, then the Feudiary could pledge the Uſufrufus of the 


Money by Degrees, and in ſmall Parcels, which was very trouble. # 
thoſe that py Money to Uſury, are generally willing eee, is 
in a groſs Sum; therefore this Way of Pledging is now out of I; 11 


of the Land. | | 
Maddox Of theſe Mortgages there are again two Sorts, 1. Of the Freel 

318, 319. Inheritance ; and 2dly, of Terms for Years. | 
5 I, Of the Freehold and Inheritance; and here the antient Wa 
make a Charter of Feoffment, on Condition, that if the Feoffor 
Heirs, paid the Sum to the Feoffee, or his Heis, he ſhould re-e 
re- poſſeſs; and ſometimes the Condition was contained in the C! 
Feoffment, and ſometimes it Nas defeazanced by another Charter, 

be ſeen in the old Forms. ee 

Co. Lit., For as Man might annex a Condition to his Feoffment ; for 
226, 227, dare, ejus eft diſponere, ſo he might annex a Condition by anot 
bearing Date and executed at the ſame time ; for, being executed 
ſame Time, it is really but one and the ſame Diſpoſition, que i 
funt inefſe videntur ; but a Defeazance or Condition annexed afterth 
ment executed comes too late, becauſe the Livery Coram Paribu 
the infeudation, in which there is no Condition, the Tenant mull 
Land according to the Tenure of the Inveſtiture; but Rents, / 
or Warranties, that are Things executory, may be defeated by De 
made at the Time of their Creation, or any Time after; becauſe 
not any Neceſſity of the Notoriety of Livery to make an Invellitut 
therefore, being created by Deed only, they may be defeated or d 
buy Deed alone. e | 
Co. Lit. Theſe Sorts of Conveyances were ſubject to theſe Inconver 
221,222, that if the Money were not paid at the Day, ſo that the Eflate 
| © abſolute, the Eſtate was thenceforth ſubje& to the Dower of the 
and all other his real Charges and Incumbrances ; for though if th 
erformed the Condition, then he might re-enter, and re-poſſel 
| In his former Eſtate, and conſequently was in above all the Ul 
*Page 633 * Incumbrances of the Feoffee ; yet, if he did not ming longs 
| dition, by Payment of the Money at the Day, then the Eltate 1 
ſubje& to the Charges and Incumbrances of the Feoffee, though 
ney were afterwards paid, and the Eſtate re-conveyed to the Feo * 
Hardr. 463. But the Courts of Equity, as they grew in Power, have let | 
right, and have maintained the Right of Redemption, not only 3 | 
nant in Dower, and the Perſons who come in under the Feoffee, | 
| againſt the Tenant by the Curteſy, and Lord by Eſcheat, art 
Poſt ; becauſe the Payment of the Money doth, in the Cont. : 
Equity, put the Feoffor in fatu quo, ſince the Lands were 0% 
a Pledge for the Money lent. 


r a Sh tae © 


4 Yu Aale and Re-demiſe. As for Example; 4. borrowed Money of B. 
. * | 4, would demiſe the Land to B. for a Term of 500, &c. Years, 
ſtand . with Common Covenants againſt Incumbrances, and for farther 


je, in ce, and then B. would the Day after re-demiſe to A. for 499 Years, 


y of p Condition, to be void on Non- payment of the Money at X ba 8 
d; an dis Manner of mortgaging came in after the 21 H. 8. ** is. for 


bring Recoveries, when there was a fixed Intereſt ſettled in Terms for 


rty g and was eſteemed beſt for the Mortgagor, to avoid all Manner of 


on from the Incumbrances and Dower of the Feoffee in Mortgage; 
er rect ® reputed beſt for the Mortgagee, to avoid the Wardſhip.and Feudal 


bleſom uo the Tenure, and was only inconvenient in this; that if the ſecond 
ve the leere loſt, there appeared to be an abſolute Term in the Mortgagee. | 
fl U this is now the common Method, viz. By a Demiſe of the Land 
it is d lem, under a Condition to be void on the Payment of the Mort- 
or nc Money and Interelt ; and a Covenant 18 inſerted at the End of ſuch 
upon % that, till the Default ſhall be made in the: Payment of the Money, 


ever, Yorgagor ſhall receive the Rents, Iſſues and Profits, without Ac- 


e Mortgagor dies, the Tenancy at Will is determined, till there is a 
wot of Intereſt from the Heir, which ſeems to make him alſo Tenant at 
t Wa Ito the Mortgagee. | ; | 
eoffor In now the laſt and beſt Improvement of Mortgages ſeems to be, that in 
ortgage Deed of a Term of Years, or the Aſſignment thereof, the 


he Ch gor ſhall covenant for himſelf and his Heirs, that, if Default be 


Ei the Payment of the Money at the Day, then he and his Heirs will, 
Colts of the Mortgagee and his Heirs, convey the Freehold and In- 
ker of the Mortgaged Lands to the Mortgngec and his Heirs, or to 


not Perſon or Perſons (to prevent Merger of the Term) as he or they ſhall 

ecute( Bor appoint ; for the Reverſion, after a Term of 50 or 100 Years, 

we i little worth, and yet the Mortgagee, for Want thereof, continuing 

fterth aTermor, and ſubject to Forfeiture, cc. and not capable of the Privi- 

but df a Freeholder ; therefore, where the Mortgagor cannot redeem the 
muſt , it is but reaſonable the Mortgagee ſhould have the whole Intereſt and 

5 nunce of it, to diſpoſe of as abſolute Owner. | 

f | | 


\ 


Or 

bat wall be deemed a Poztgage, oz an Ettate re- «page 53, 
the N deemabie, | e 

if th | . | 2 E: 

ef IEREIN we may obſerve in general, that whatever Clauſes or Covenants 


are in a Conveyance, though they ſeem to import an abſolute 


ugh * * or paſs an Eftate redeemable, a Court of Equity will always 

e0L0F « & | | 

t thi | 8 the Condition of a Mortgage is, that the Mortgagor ſhall re- Verc. 33, 

y af | wacky Life, or that the Mortgagor and the Heirs of his Body = 

ee, 3 yet Equity will admit the General Heir of ſuch Mortgagor 2 8 | 
t  -"puion ; becauſe this ean be no Purchaſe, fince there is a Clauſe of e ag 
fd aon; and when the Land was ori inally only a Pledge for Money, if Harris. 

151 


l and Intereſt be offered, the Land is free; aud it would be my 
1 55 | hard, 


* 


to Mortgages by Way of creating Terms, this was formerly by Way 


a has been ruled to create a Tenancy at Will to the Mortgagee but Raym. 147. 
: | 


Vern. 183, 
TE 3 268. 394. 

* or conditional Purchaſe; yet, if, upon the Whole, it appears to Preced. 

den the Intention of the Parties, that ſuch Conveyance ſhould only be Chan. 95. 


21 (] 


hard, that it ſhould be in the Power of the Scrivener, | 


| by ſuch impertinent Reſtrictions, to elude the Tufti 55 Scut | 
Vern. 193. 1 5 if a Man borrows Money of his Bpebes e ng 5 
py 8 Mortgage, and that, if he has no Iſſue Male, his Brother * 

; Land; ſuch an Agreement, made out by Proof, will be decreeg ; I 
Vern.7,214, A. in Conſideration of 1000. made an abſolute Gepe be | 
232. Neu-. Reverſion®F certain Lands after two Lives, which, at that 8 
_— ver, worth little more 4 and by another Deed, of the ſame Date the la 
3 36 4 made redeemable any Time during the Life of the Grantor only - 
S. C. where ment of 10007. and Intereſt ; A. died, not having paid the Money: 
it is ſaid,that was held by my Lord Nottingham, that his Heir might Nm 
L.ord North's ſtanding this reſtrictive Clauſe ; and that it was a Rule, Once a Mort 
e e always a Mortgage, and that B. might have compelled A. to redeer 
1 een 5 Life-time, or have forecloſed him ; but on a Re-hearing, Lord K. 
3 reverſed the Deerte on the Circumſtances of this Caſe; for it ape: 
Proof, that A. had a Kindneſs for B. and that he had married his 
man, which made it in the Nature of a Marriage Settlement; be! 
held, that B. could not have compelled A. to redeem during his Life 
made it the more ſtrong. . i - 17 
Vern. 488. If A. mortgage Lands to B. worth 15“. fer Annum, for ſecutin 
3 ook and at the ſame Time B. enters into a Bond conditioned, that if t 
and Intereſt is not paid within a Year, then he to pay to A. his E 
or Adminiſtrators, the further Sum of 98/. in full for the Purchaſe 
Premiſſes, C c. and A. dies within the Year, and the 200/. with Inter 
being paid at the Day, the Heir of B. paid the 78/. the next Day a 
Mortgage was forfeited to the Adminiſtrator of A. yet 4.'s Heir 
uri: paying the 200. and likewiſe the 78/. that was paid the A 

razr © 55 

2 Vern. 84. So where A. for 5 50. made an abſolute Aſſignment of a Churd Theri 
_— for three Lives to B. and B. by Writing under his Hand agreed, th 
paid 600. at the End of the Year, B. would re-convey ; B. died, 
C. his Son and Heir; two of the Lives died, and the Leaſe was ty 


newed by C. and his Father; and though it was near twenty Year! [the 
Conveyance was made, yet the Maſter of the Rolls decreed a Ref, 

| on Payment of the 5501. and the two Fines. | lhe \ 
2Vern. 520. A, lends Money to B. to carry on certain Buildings, and takes Mor 


TORE gage from him to ſecure 1600/. with Intereſt ; and, by another [ 
ere ae cured at the ſame Time, takes a Covenant from B. that he ſhould 
him, if he thought fit, Ground-rents to the Value of 16000. at the Wort 
| twenty Years Purchaſe; and, on a Bill brought to redeem, the 
page 635 the Rolls decreed a Redemption on Payment of Principal, Inte "Mc 
Coſts, without Regard to that Agreement, bur ſet aſide the ſame a 
ſeionable; for a Man ſhall not have Intereſt for his Money and a 
Advantage beſides for the Loan of it, or clog the Redemption with 
| Agreement. | : 
Preced. But though theſe and ſuch like Reſtrictions are relieved againſl,! 
Chan. 160. them anſwer the primary Intention of the Parties; yet if 4. 004% 
Joy ver. lends Money at 51. per Cent. but agrees in the Deed, that, if the 
were paid within three Months after it became due, he would 
fer Cent. and the Mortgagor neglects to pay the Intereſt within 8e 
Equity will not relieve him, but he muſt pay 54. fer Cent. for 106 
Court relieves agaipſt unreaſonable Penalties, yet this is not ſo 
M.eortgagee mightgHave refuſed to lend his Money under 5/. 22 
Chan. Rep. So if the Mortgagee deviſes, that the Mortgagor ſhould w 4 
Th. of his Mortgage Money, provided he pays the Principal and 
three Days after his Deceaſe ; if the Condition be not perform 
mittance is loſt ; becauſe this being a voluntary Bounty, 


che Party muſt take it as it is limited, for cujus eff dare, ejus off 


T 
14 4/47 y 


4 and the Court cannot relieve in this Caſe aſter the Day. 3 
wh zaum bere in a Mortga e there was a Proviſo, that, if the Intereſt was 2 Salk: 449. 
und fix Months, then the Intereſt ſhould be accounted Principal, and pl ; . Lord 
- L latereſt; this, by my Lord Cowper, was decreed to be a vain e ee 
5 3. ue and of no Uſe; and he ſaid, that no Precedent had ever carried b. 
advance of Intereſt ſo far: and that an Agreement, made at the 


neofthe Mortgage, will not be ſufficient to make future Intereſt Prin- 
al; but, to make Nawe Principal; it is requiſite that Intereſt be firſt 
n due, and then an Agreement concerning it may make ĩt Principal. 


* 


dee | e on” 
| LW) of the Nature of a Mortgage, as to the diſtin> 
"a Jutcreſts of a Mortgagor and Mortgage. 


HE Mortgagor before Forfeiture, and whilſt it remains uncertain 
| whether he will perform the Condition at the Time limited, or 
curin | hath the legal F tate in him; alſo after Forfeiture he hath an 


if tl nity of Redemption; ſo that he is fill conſidered as Owner and 

is E prietor of the Eſtate, until the Equity of Redemption be forecloſed, , 

chaſe | therefore may make Leaſes, or (a) any Settlement thereof, which 4 

8. bind his Equity of Redemption. Ro nant oy \ 
| | pd | | | | E 5 

er t of Redemption, may deviſe it for Payment of Debts. Vern; 41; Turner TS 


* 


Nherefore if a Man mortgages his Land, and, as is uſual, till eon- Sid. 460. 
ks in Poſſeſſion, and levies a Fine, and five Yeats paſs, yet the Vent. ba. 


n . 8 - | 5 0 pe Tack SS Lev 274. 
died, rizagee is not barred ; for though the Mortgagee be, in Reality, | 

was t dc Poſſeſſion, yet when that is done by the Conſent of both Parties, 70 104; 
ſears Ithe Nature of the Contract requires it ſhould be ſo while the Intereſt 

1 Rede paid, it is againſt the original Deſign of the Contract, that any Act 


the Mortgagor, except the Payment of the Money, ſhould deprive 


takes Mortgagee of his Security, and is no leſs than a Fraud, which the 
her De will not countenance. + _ | es bf | 
,uld uud as the Mortgagor, being conſidered only as Tenant at Will to paim. 136.5 


lortgagee, cannot, by his Act, defeat the Intereſt of the Mortgagee, Cro Jac. 
miſe than by Payment of the Mortgage Money; fo neither can 393. 


|, Inte * Mortgagee defeat the Mortgagor of his Equity of Redemption; *Page636 
ame us fore if a Mortgagee in Fee ſuffers a Recovery, this, even at Law, 

nd 2 oP tot bind the Mortgagor's Right of Entry, upon Performance of 

1 with Condition; but if the Mortgagor had been a Party to the Recovery, 


a bis Right had been bound, not only on Account of the Recom- 
in Value, but becauſe he is eflopped by the Recovery to claim 
Land againit the Recoverer, or his Heirs, when he was called in 
if the ie the Judgment given to defeat his Title, and could not do it. 5 

| dif a Mortgagee be diſſeiſed, and the Diſſeiſor levies a Fine, and five Plow. 353.3 


42 
thin 8 n paſs aſter the Proclamations, though the Mortgagee is hereby 


for ihe ſd, yet if the Mortgagor pays, or tenders his Money, he has five 

ot lo, to proſecute his Right, by the ſecond ſaving inghe Statute of 4 H. 

er Cal. W. 14. becauſe his Title did not accrue till Payrignt of the Money: - | 
e rem nz theMortgapor; till the Equity of the Redemption be forecloſed, Preced. 
1 : pe idered as Owner of the Land, it was ruled, where a Bill for a Re- Chan. 71. 
orm 


don was brought againſt a Mortgagee in Poſſeſſion, and a Decree 
d not M. III. 'S 8 A 6 5 4 h ; accordingly, 


* 


* 


Mn TO AG! _ 


accordingly, that the Mortgagee, before the Account taken hari 
preſented to a Church that became void, ſhould revoke his Preſema 
and preſent ſuch a Perſon as the Mortgagor, or his Vendee (he hari 


contracted to ſell) ſhould appoint. | | 
By the 7 W. M cap. 25. it is enacted, . That no Perſon or Pe 

4 ſhall be allowed to have any Vote in Election of Members to fery 

„Parliament, for or by Reaſon of any Truit Eſtate or Mortgage; u ; 

« ſuch Triſtee or Mortgagee be in actual Poſſeſſion, or Receipt of 

„t Rents and Profits of the ſame Eftate, but that the Mortgagor 

4 Ceftui que. Truſt in Poſſeflion, ſhalf and may vote for the fn . 

« withſtanding ſuch Mortgage or Truſt,” 8 | 


And by the 9 Ann. cap. 5. which requires, that Knights of the u Fa 
ſhould have 600 7. per Annum; and every other Member 3000. ger Au 
it is enacted, That no Perſon ſhall be qualified to fit in the Houſ 
„ Commons, within the Meaning of the Act, by Virtue of any M 
« gage, whereof the Equity of Redemption is in any other Perſon, 
& Jeſs the Mortgagee ſhall have been in Poſſeſſion of the mortgs 
0 Premiſſes for ſeven Years before the Time of his Eleion.”4 


+ A Mortgagor concealing a former Incumbrance, ſhall loſe his Equity of Redemption 
Under Mottgagees may redeem the former Mortgages. 4 W. & M. c. 16. pofl 648.—4 0 
at Law may relieve the Mortgagor, on Payment of Principal, Intereſt, and Coſts. 7 Ge 
c. 20. poft 656.—— 0a a Bill of Forecloſure, Mortgagors permitted to tender the Money h 
hearing. I. ſ. 2. poſt 657. ; e a 


(D) Of the Legal Performance of the Conditic 
HE Condidon muſt at 1 be ſtrictly performed, otherwiſe 
1 Mortgagor lofes all Benefit of Redemption; but if upon a) 


7 E. . 
9 H. 6. 1%. gage a Tender be made of the Money, at the Place, at any Ti 


ee 23. che Day ſpecified in the Condition, and the Mortgagee cefuſes, bring 
Plow. 173. Condition is ſaved for ever 1. 1 ther « 
FTT... TTY | per 


Co. Lit. 209. Vid ſupra, n. and poſt, 654, 5, & 6. n. 
Co. Lit. cg. And upon ſuch Refuſal the Land is diſcharged, becauſe upon the 
der the Demile is void; and if it be upon a Feoffment, the Con- 
is performed, and the Feoffor may re- enter; but the Money lent 
yet remain a Debt or Duty, becauſe it was a Debt by the on 
Lending of the Money, whether it had been ſofecured or not; an 
cauſe the Security fails, according to the Words of the Agreemen 
there is the ſame natural Juſtice that the Money ſhoald continue: Ws 
if a Feoffment were made, on Condition of Payment of a Sum 
touſly, to re-enter, if it were refuſed, there is no Remedy. 
The legal Tender, or Payment, mult be made to the Parti 
liüooned in the Condition; becauſe, to make ſuch a Tender as vil 
 *Page637 legal Performance, it muſt be made according to what the 3 
bo holly have expreſsly agreed on in the Condition }, 


Ty” | ll Vide ante 636. n. and pot 6546. n. | | 
Dyer. 180, * if a Man bargains and ſells Lands, with Proriſo, 
he V 


181. * 


endor, befofe ſuch a Day, pay ſo much Money to the Vende 

olae,lo. Heirs'or Alligns, that the Sale ſhall be void ;, the Vander del 

Day makes his Executors and dies, and the Vendor tenders the 
to the Executors, this is not good, becauſe the Word Ag 


= underſtood to be Aﬀſigns of the Land, in its primary and origin 


* 


M O R T G A 8 E. 


non; and where there is an expreſs Proviſion to whom the Ten- 

und Payment is to be made, the Executor is excluded; for Zxpre/- 

bs facit cefſare Tacitum. = Ln! ̃ TE% OI IP 3 

zuuif a Man makes a Feoffment in Fee, upon Condition, that the Feoffee n 0. 
8 | pay 201. to the Feoffor, his Heirs or Aſſigns; here the primary 5 Co. 96. 
> cation of the Word Aſigns fails, becauſe there can be no A ſſign- 

en of the Land of which he hath enfeoffed another; and ſince the | 

in Senſe of the Word fails, leſt it ſhonld be wholly infignificant, _ 
fecondary Senſe of the Word is to be taken, viz. the Aſſignees in 9 

Ls, which the Executors are guoad the perſonal Eſtate; and therefore 

i Payment is good either to'the Executor or to the 1 8 
If the Condition be to pay the Money to the Feoffee, in Mortgage, Co Lit 210. 
s Heirs or Aſſigns, and he makes a Feoffment over; it is in the Election 

the Feoffor to pay the Money to the firſt or ſecond Feoffee, becauſe 

the Words he may pay it either to him or the Aſſignee. So if the 

Feoſſee dies, in this Caſe he may pay it to his Heir or the Aſſignee, 

{the fame Reaſon ; nor is he obliged to take Notice of the Validity 

'the ſecond Feoffment to which he is a Stranger. _ | 

ut if the Condition was, that the Feoffor ſhould pay it to the Feof- Lit. f. 239. 


the Executor, and not tothe Heir, though the Land deſcend to the“ 
der; for during the Suſpenſion of the Condition, which is till the 
ole Time is elapſed, the Land is wholly taken to he a Pledge for the 
ner, and the Money to be a perſonal Duty to the Feoffee, and conſe- 
pently is to be paid to ſuch Perſon as repreſents him; but then this 
ment, muſt be to the Executor of the whole Sum; ſor a-parttal and 
dulent Payment, though accepted by the Executor, is really no Per- 
mance of the Condition, and therefore the Intereſt remains in the 
erat Law. : : 


5 Co. 96. 


the Feoffee, without Limitation of Time, the Feoffor hath Time 

bring Life to pay the Money to the Feoffee during his Life ; but if... 

er die before the Time is elapſed, which is ſet by the Parties for 
Performance of the Condition, the Feoffment' is abſolute ; but if 

r Payment were to be made to the Feoffee, his Heis or Executors, 

a the Feoffor hath Time during Life. 9 8 | 

Ia Man make a Feoffment in Fee, upon Condition, that the Feoffor, 5 Co. 36. 
ton a Year after the Death of the Feoffee, pay to his Heirs, Executors 
Wninſtrators, 1000. that then the Feoffor thould re-enter ; the Fe- 

ke makes a Feoffment over and dies; the Feoffor paid the 1001. with- 

ite Year, and the Heir paid back 301. this is a partial and fraudulent 

ment, and no good Performance of the Condition to defeat the 

te of the reoftee; but if the whole Money had been paid, it had 

. good, becauſe the Payment is to be made to the Perſons mentioned 

the 3 and not to the Aſſignee of the Land, who is not 

wel therein. ; | 1 


* 1 ——_— 


e) Of the Eguity of Kedemption and _Foreclo- *Page638 
lure: And herein. 5 
No mar redeem, and by whom the Mortgage Money ſtall be paid. | 


a LTH , aſter Breach of the Condition, an abſolute Fee-fim- Hard. 465. 
5 ple is velted at Common Law in the Mortgagee; yet a Right of 
enpton being ſtill inherent in the Land, till the Equity of Redemp- 
55 ; 2 3 A 2 : | Kon 
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t ſuch a Day, and the Feoffee die beſore the Day, it ſhall be paid Ce: Lit.22 


the Condition were, chat the Feoffor ſhould pay ſo munch Money Lit f. 337. | 
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193. deem a Mortgage; and though ſuch Right of Redemption being 


M O R T G A C E. 


lion be forecloſed, the ſame Right ſhall deſc 1 
| gage or Incumbrance whatſoever; and as an equitable Perfo ace 
8 effectually defeats the Intereſt of the Mortgagee, as the legal e . 
5 3 wo doth at Common Law, the Condition till + hanging ety, gy mat 
poftbs 4-6. n. the Equity is totally forecloſed; on this Foundation it hath voy 
(a) Vern. thata (a) Perſon, who comes in under a voluntary Conveyance 2 
= | 7 


(5) Vern. rent in the Land, (2) yet the Party claimi 
; e y claiming the Benefit of i 
Chan. Cs: 7 ſet forth ſuch Right, but alſo ſhew hoe Es the Perſon 
74- 5 g 
z Chan. Ca. As the Heir at Law is regularly intitled to the Benefit ; 
= 1 he is alſo intitled to the Aſſiſtance of the perſonal < chr gages | 
e e,, ©, for that Purpoſe; according to the Doctrine eſtabliſhed in the Coy 
Ancefor. of Equity, that the Perſonal Eſtate, in the Hands of the Executor. f 
be employed in Eaſe of the Heir, by whatever Means the Heir bis 00 
indebted as Heir; for the perſonal Eſtate having received the Benek 
| contracting the Debt, and the Real confidered only as a Pledge for it 
; is but reaſonable that Satisfaction ſhould be made out of it; accord 
3 to the common Rule, Qui ſentit commodum ſentire debet & onus. 
«3 NG And on this Foundation it hath been frequently held, that if a} 
; mortgage Lands, and covenants to pay the Money, and dies, the 
- ſonal Eſtate of the Mortgagor ſhall, in Favour of the Heir, be ap 
in Exoneration of the Mortgage. 
(c) 2 Chan. Alſo it is held by ſome Opinions, that this Benefit ſhall not only 
Ca. 84. tend to the Heir at Law, or Heres natus, but alſo to an (c) Here ſa 
(d)Vern from a Preſumption, that it is the Intention of the Teſtator, that 4.m 
ern. 36 ſhould have all the Privileges of the Heres natus: And (d) ſome 
(% Chan. held, that an ordinary Deviſe ſhall have this Benefit; but as to this 
Ca. 271. Point it hath been (e) held otherwiſe; and that if a Man mortgages 
Land, and then deviſes it to J. S. or to A. for Life, the Remainder in 
vide infra to B. that there the Charge doth paſs with the Eſtate, there appe: 
639- uo Intention of the Teſtator, that he ſhould have it diſcharged}. 
ONE 44% So if the Mortgagor conveys away the Equity of Redemption, 
ett» 37. Purchaſer ſhall, not have the Benefit of the perſonal Eſtate, but 1 
2 Salk. 44 take it cum onere. 55 
Vern. 436. It has likewiſe been held by ſome Opinions, that the Heir of 
preced. Mortgagor ſhall have the Benefit of the perſonal Eſtate to pay of 
Chan. 62. Mortgage, though there be no Covenant in the Mortgage-Decd for 
Payment thereof; becauſe the Mortgage-Money is a Debt, wack 
3 there be any expreſs Covenant for the Payment of it or not. 
big 4 But where a Mortgage in Fee was made, redeemable at Mich. 1] 
ee . 5 or any other Mich. Day following, on ſix Months Notice;-and there 
Powel ver. 29 Covenant for Payment of the Mortgage-Money ; it was held by 
Pris. Lord Chancellor Cowper, that the Mortgagor having deviſed his pe 
nal Eſtate to his Wife and Daughter, ard having during his Lite 
the Intereſt of the Mortgage, the perſonal Eſtate ſhould not be apf 
*Page639 in Eaſe and“ Exoneration of the real Eſtate, for the Benefit ofthe? 
at Law; for, as he ſaid, there being no Covenant for Payment © 


Money, there was no Contract at all between them, neither exprels 


- 


implied; nor would any Action lie againſt the Mortgagor to ſubjeck 10 
Perſon, or compel him to pay this dee - but this was in Nature wy 
conditional Purchaſe, ſubje& to be defeated on Payment by the n | 10 
5er, or his Heirs, of the Sum ſtipulated between them, at any * 
ay, at che Election of the Mortgagor, or his Heirs; ſo that here! br 

an everlaſting ſubſiſting Right of Redemption, deſcendible to 55 | FT 


of the Mortgagor, which could not be ſorſeited at Law like other In 
gages; and therefore there could be no Equity of Redemption =} 


"MOR T G 4 & E. 

gon for the Aſſiſlance of tliis Court; but the Plaintiffs might even 
lu deſeat the Conveyance, by performin g the Terms and Conditions 
i which were not limited to any particular Time, but might be per- 
ned on any Michaelmas Day, to the End of the World ; and ſince here 
«n0 Covenant or Contract, either expreſs or implied, to charge the 
nal Eſtate of the Mortgagor, he thought chere was no Reaſon to 


» 
4 


be 02d of this Debt upon that which was given to other Perſons, 
| 7 I if the Grandfather mortgages, and covenants to pay the Mort- 28alk. 430. 
＋ r. Money, and the Lands deſcend to his Son, and his Son dies, 
* ping a perſonal Eſtate and a Son; the Son's perſonal Eſtate ſhall not 


Aid of this Mortgage. 5 
wif an Heir has Land deſcended to him, incumbered with a Mort- Abr. Eq. 
ws and he, before any application made by him to have Aid of the 270 


e Col vocal Estate, diſpoſes of them, he cannot afterwards come upon > ra 5 
« xrſonal Eſtate; for the Equity, which an Heir has, is, that the wich. 


hecad x may deſcend clear to the Family. ö 

Kone deviſe Lands which are in Mortgage te A. for Life, Remain- Chan. Ca. 
u B. in Tee; A. {hall contribute one Third towards the Diſcharge 21. Preced. 
a he Mortgage, and B. the other two Thirds. : Chan. 62. 
tif Lands in Mortgage are deviſed to A. for Life, Remainder to B. Vern. 117. 


Kal Fee, and A. takes an Aſſignment of this Mortgage in a Truſtee's + oat 
the ime; though B. might have compelled A. to contribute one Third Baitiſon, . 
> 2s r& Payment of the Mortgage, in reſpe& of his Eſtate for Life; 


tif 4. be dead, and the Bill is brought againſt his Executor, he ſhall 
thiged to contribute only in Proportion to the Time that A. his 
ſtor enjoyed it. | | 


„ that {mortgaged his Lands upon Condition, that if he or his Heirs repaid Cro Car. 55, 
wo: at ſuch a Day, he ſhould re- enter; * the Day he dies, leaving Co. 39. 

) this a Daughter, his Wife enſeint with a Son; the Daughter pays the C. 278. 
_ Rey at the Day, and then the Son is born; the Daughter ſhall keep 

der in lands, and the Son ſhall not recover againſt her; for the Daughter 

pee k Nature of a Purchaſer, where ſhe hath regained the Land by her 

dt. WWiilance, which otherwiſe- bad lapſed at Law to the Mortgagee f. + Sed qu. 
tion, 05 —— oe x Þ on ng 
ut Ferions intitled may redeem, wide ante 636. n. and the 7 Gea. 2. c. 20. pf 656, 7, 


* Wa Man enters into a Bond, in which he binds himſelf, and his Heirs, Abr. Eq. 
ves, leaving a real Eſtate to deſcend to his Heir, ſubject to a 3's. 
ed for ange for Years, and the Heir ſells the Equity of Redemption, Bateman 


whe Holze capnot redeem the Mortgage, without firſt having a Judg- 3 . ny 
Rat Law againſt the Heir. c Rs 5 

175.17 boxreſs may redeem a Mortgage, paying her Proportion of the Abr. Eg. 
there Nze· Honey; and as tothe Reſt, the may hold over till ſheis ſatisfied. ;* l PL 

eld by 13 3 > a ver. 
his pe i Jointure is made of Lands which are mortgaged, che Wfie may Dandy. 
Lie! =, and her Executor ſhal] hold over till repaid with Intereſt; be- Chan. Ca. 
be uch Tenant for Life ought to be reimburſed the Money ſhe paid x "a | 
Aide ere. free, and in the Condition ſhe ought to have been in. , Chan. a 


a Jointreſs after Marriage join with her Huſband in a Fine, 100, 161. 
xpreſs W the Land, and the Huſband dies; there her Land is *Page640 
| "a & ſhe ſhall pay her Part towards the Diſburtheningthe Land; Chan. Ca. 
ature Te ſhall not hold the Lands till ſatisfied thereof, becauſe a £46 
e curred in laying on the Charge, and therefore mult join © my 5 
urthening of it, according to the Value of her Intereſt. IIs 
| here . te joins ina Mortgage, and levies a Fine, with an Intent to Vern. 294. 
"To er; and in Conſideration thereof the Huſband agrees, that Nolia ver. 
| "ONE the Equity of Redemption in lieu of her Dower, and he £m», 
an. © "origages the ſame Eſtate twice more; though this Agree- 
| ment 


| ver, E 
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ment be fraudulent againſt the ſubſequent Mortgages, fo far at far 

the Wife to the whole Equity of pe Yay gry = 

| Dower, if ſhe ſurvives her Huſband, and ſhall not be put +» 46; 7 

of Dower, becauſe the Eſtate may be ſo conveyed away by ſome of 

- Mortgagees that poſſibly ſhe may not know againſt whom to bring 

Writ of Dower. OL TIS | Y 

Vern. 213. If a Man marries a Jointre(s of Houſes which are burnt down, and 

: ee. Ver. Huſband and Wife borrow 1500/7. to build on the Ground. and lex 

Hs Fine /ur Conceſfit for ninety-nine Years, if the Wife lives ſo Jong, at 
Deed is made between the Conuſee and the Huſband, wherein the 

band covenants to repay the Mortgage-Money, with Intereſt; and 

Equity of Redemption is limited to the Huſband and his Heirs, and 

Huiband expends 3 or 4000 l. in Building on this Ground, and d 
the Wile ſhall redeem, and not the Heir of the Huſband; for the 

was no Party to the Deed of Re · demiſe, by which the Redemption 

limited to the Huſband; and the Wife being a Jointreſs, and ha the! 

granted a Term for Vears only, out of her Eſtate for Life, there 

24 Keverſion in her, which naturally attraQs the Redemption. 
2Vern. 48. A. on- his Marriage agreed to leave his Wife 1000 l. if ſhe ſurvived 


. the Drawing of the Agreement was left to the Parſon of che Pariſh, * 
_ CH made a Bond from A. to his intended Wife in 20001. conditionedtol Pl 
her 10001. if ſhe ſurvived him: The Marriage was had, and 4. T 


leaving a Freehold and Copyhold Eſtate in Mortgage, and which p30! 
mortgaged together; and it was held, that the Wife ſhould redee 13 21 
well the Freehold as Copyhold, and hold over till ſhe was fatisfis " 
2Vern.437. A. joins with B. her Huſband in making a Mortgage for Years the lo 
The Earl Inheritance for 4500/1. toſupply the Huſband's Occaiions, and to pa 
Countife of the Place of Captain of the Band of Penſioners; and ſabje& tothe \ 
Huntington: gage, which was for a Term of Years, the Eſtate was ſettled on 
9 Lite, Remainder to her Son in Tail; B. in the Mortgage Deed 
nants to pay the Money, and the Proviſo was, that on Payment « ke! 
Mortgage-Money the Term was to ceaſe; the Mortgage was ie forte 
Times aſſigned, and particularly in 1683, and the Wife joined in wed in 

there the Proviſo was, that on Payment of the Money by them, or 9 


of them, the Mortgage-Term was to be aſſigned as they, or eil "I's 
them, thould direct or appoint; a few Days after the Mortgag Rey OL 
made, B. by Letter thanxed his Wife ſor having ſealed it, aud a Nec 
that the Profits of the Office ſhould be religiouſly applied to pay | 


Incumbrance; but afterwards when Money came in, though hep Ito 1] 
the Mortgage, yet he took an Aſſignment thereof in Truſt for hi e La 
and by Will deviſed his perſonal Elate, and the Benefit of this o Lug 
to his ſecond Wife; and on a Bill by the Son of the firſt Wite, t 
this Mortgage aſſigned him, it was declared by my Lord Keepet 


he could not decree for him, but upon the uſual Terms of Redem od j 

on Payment of Principal, Intereſt and Coſts, diſcounting Prob king 

i upon an Appeal to the Lords, the Son obtained a Decree to 22Eitc | 
Mortgage aligned to him. | m 


*Page64t So where A. and his Wife mortgaged the Wife's Eſtate, and 
2Vern.604. venanted to pay the Money, but the Equity of Redemption 15 
| Prcokyer. to them and their Heirs; the Huſband dying, it was decree 
e Mortgage ſhall be diſcharged out of the Huſband's Eſtate. 


ns To whom the Mortgage- Money ſhall be paid. 


Chan. ca: Mortgages, being Part of the perſonal Eſtate, belonging io 7 
88, tors or Adminiſtrators; though it was formerly held, that i 24 
Smith ver. in Fee were made upon Condition, that if the Mortgagor P! 


Sat. tothe Mortgagee, his Heirs, Executors or Adminiſtrators, dr 


* 
* . * x * "wb 


u 6 1 7 6 A 8 K. 


agagor ſhould re-enter, and the Day paſſed without Payment, and 

s Mortgagee died, whereby the Lands deſcended to his Heir; in ſuch 

\ the Heir being named in the Condition, and no Bond or Cove- 

1 eren to make it appear a perſonal Matter, and no Deficiency of 

7; to pay Creditors, that the Heir parting with the Benefit de- 

ed to him, ſhould have the Money on the Mortgage. : . 

Bat alter wards ĩt was truly ſettled by the Lord Chancellor Finch, that Chan. Ca. 


r; and the Reaſon was, becauſe Equity follows the Law; and at 
on Law, if Conditions or Defeazances of Mortgages are ſo penned, x Vent. 348, 
u Mention is made either of their Heirs or Executors, in that Caſe, 351. 

«>the perlonal Eſtate, and therefore ought to return thither again; iy of Se 
i the Vefeazance appoints the Money to be paid to the Heir or Exe- e 

ir disjunctively, there, as by the-Common Law already mentioned, Chan, 11. 
be Mortgagor pay the Money preciſely at the Day, he may elect to | 
beiter tothe Heir or to the Executor; but where the preciſe Day 

at, and the Mortgage forfeited, all Eledion is gone in Law, for in 


real « there is no Redemption; and when the Caſe is reduced to an 
riſh, uity of Redemption, it were perfectly againſt Equity to revive | ; 
dto! iection of the Mortgagor; becauſe that would only tend to the 


ay cf the Payment of the Money as long as he pleaſed, and end in 
poſitions to pay the Money into that Hand which would uſe him 
i: and to ſay that the Election ſhould be in the Court, would be to 
ge an arbitrary Power in it, which would tend to the Inconvenience 


ears 0 be ſubjet; ſince no Man could fately pay the Money in ſuch Caſes, 
| to pa cut applying to the Court in a Suit in Equity; and therefore, ſince 
the x: 02ght to be a certain Rule, a better cannot be choſen, than to come 


er a; can be tothe Rule and Reaſon of the Common Law; nowthe | 
dways gives the Money to the Executor, where no Perſon is named, 
aberethe Election to pay either to the Heir or the Executor is gone 
frfcited in Law, it is all one, as if neither Heir nor Executor were 
del in the Condition; and then in natural Juſtice and Equity, the 
pal Right of the Mortgagee is to his Money, and his Right to the 
or eil Wis only as a Depolit or Pledge for his Money; and therefore the 


Irtgat kj ought to be paid into the proper Hand, that the Mortgagee hath 
and a pured Receiver of his Money, and that is his Executor; and then 
) pay fler, that is only a Truſtce to keep the Pledge, ought to deliver it 
þ he p tothe Mortgagor ; and though the Heir has the Uſe and Benefit 


# Land till redeemed, yet he has it only as a Pledge, and therefore - 


s Mort True to reſtore it when the Money is paid to the proper Hand; 
Vite, tl te Heir himſelf, though he be proper to keep the Pledge, being 
Keep K je: he is not proper to receive the Money, it being purely Perſo- 
Reden ul it is not hard, that the Heir ſhould part with the Land, with- 


ning the Money that comes in lieu of it; becauſe we aretoconſider, 
e to da * Money was originally parted with from the perſonal Eſtate, and 
mnmediately come into the Hands of the Executor, had it not been *Page642 


e, and A cut on this real Security; and therefore decreed, whether the Ex- 
was rt has Aﬀets or not, that the Mortgage Money ſnould be paid to him; 
reed, 1 by any Conveyance in his Life- time, or by his Laſt 
le, | ud Teltament, may diſpoſe of it otherwiſe to whom he pleaſes. 


the Heir 


$00 Party, upon a Bill by the Executor againſt the Heir of the 
. and the Mortgagor, the Land will be decreed the Executor. 
* | ms Executor of the Mortgagee, after a Forecloſure by the 
if a esa Bill to have the Benefit of the Mortgage, the Heir, if 
ft, may take the Benefit of the Forecloſure to himſelf, pay- 

ator the Mortgage Money and Intereſt, | 6 


2 Vern, 67. 


| xecutors or Adminiſtrator > 283. | 
Money ſhou'd go to the Exec miniitrators, and not to the bp at xc. 
50,5 Iz 220. 


Money ought to be paid to the Executors, becauſe the Money came Hard. 467. 


of the Mortgagee forecloſes the Mortgagor, the Executor vern. 44.0 
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2Vern.367, If there be a Mortgage in Fee of a long ſtanding. and 44 
Tabon ver. Deſcents caſt ſince 4 ee was 3 1 ha ene 
Greaves. by Anſwer ſays, he will not redeem, yet the Mortgage ſhall Sage 
Executor, and not to the Heir, the Equity of Redempt: 80 tot 
forecloſed or releaſed, | TS DER Span not bei 


| Vern. 271 HHBut if a Morigageein Fee enters for a Forfeiture, and afier of 
Getter ver. Enjoyment abſolutely ſells the Land to F. S. and his Mains, oh 1 „ 
. ſhall not be looked upon to be a Mortgage in the Hands of L. ſo as 
2 make it Part of his perſonal Eſtate, but it ſhall be for the Benefit of his H 5 
Chan, 265. A. being in Poſſeſſion of an Eſtate that was a Mortgage in Fee, by by] 


Nays ver. deviſes it to his Daughters B. and C. and their Heirs, and dies; B. n 
Mer qunt ries, and dies; the Queſtion was, whether the Share of B. ſhould hes 
_ ._ reedrealor perſonal Eſtate, and conſequently go to her Heir. or 0 
Huſband as her Adminiſtrator ; and it was decreedapainſt the Huban 

and my Lor d Keeper put this Caſe: A Man ſeiſed of Lands in Fee. wh; 

were only mortgaged to him, deviſes them to his Son and Heir, and 

| Heirs; ſurely theſe Lands ſhall deſcend as an I nheritance; or thought 
Mortgage be paid off, ſhall not the Money be conſidered as Lands, ; 

go to the Heir and his Heirs, as the Lands would have done, and t 

purely by the Jatention of the Teſtator ; and did not the Teſtator, y 
had a governing Power, intend in the preſent Caſe, that the mortoag 

Lands ſhould be conſidered as any other Lands of Inheritance, and 

ſubject to, and be directed by, the ſame Rules that other Eſlates are 


30 * Of the Precedency and Right of Redemption, wes there are ſe 
ral Morigages or Incumbrances ; and herein of their Remes 
againſt each other, as well as againſt the Mortgagor, 


Abr. Eq. Hyyein we muſt obſerye, as a ſure and eſtabliſhed Rule, that he \ 
320 ' hath the firſt Mortgage, having the legal Eſtate, ſhall prevail before 
other ſubſequent Mortgagees and Incumbrancers; but if a Man me 
gages Land by a defective Conveyance, and afterwards mortgages b 
Aſſurance which is good and effectual, without Notice, the ſecond . 
prevail, becauſe that carries the legal Title; and Equity will not in 
poſe, when both are equally upon valuable Conſideration ; but if a 
- mortgages by a defective Conveyance, and there be ſubſequent Di 
that do not originally affect Lands, there the DeſeR of ſuch a Conveya 
| ſhall be ſupplied againſt a ſubſequeut Incumbrancer, that acquires a k 
Title afterwards; for ſince the ſubſequent Incumbrancer did not 0 
nally take the Lands for his Security, nor had in his View an Inten 


to affect them, when afterwards the Lands are affected, and he co 10 

_ ®Page643 in under the very Perſon that “ is obliged in Conſcience to make the 5 
duct) good, he ſtands in his Place, and ſhall be poſtponedio sack 
fective Fonveyance T. | | | thei 

I Vide ante 636. n. and poft 647, 8. E | 

e . 5 ä bi 

This Rule and Diſtinction being grounded on the following C De: 

ſhall here inſert it at large. ; | 8 the 

Eleanor Henry Francis, Father of the Deſendant Henry, in erer {abſ 
Burgh ga, 4061. Money lent, by Feoffment, 17 Fuly 1665, mortgaged to wh Der 
yer. Henry tiff's Teſtator in Fee, a Piece of Ground called Purſ/efild, in the ad 

5 pa De. of Gili but no Livery thereon, and covenants for him and lis Her, prey 
ae 1650. he was lawfully ſeiſed in Fee of the Premiſſes, and for quiet Eno ; 05 
free from Incumbrances againſt him and his Heirs, and reha ; 6d 
ing under him, with Covenant for farther Aſſurance within ſeven s reds 

Henry Francis, the Father, 1 Mich. 1669, borrowed of the Teſtat on 


en Bond, and promiſed that the mortgaged Premiſſes ſnould be 


beit; Hary Francis, the Father, in 1670, made his Will, and thereo 
ule Henry Francis, his Son, Executor. The Teſtator, Robert Burgh, 
Jed, and the Plaintiff Eleanor proved his Will; the Defendant Henry 
francis, confeſſes ſeveral Judgments, on Bonds,eytered into by his Father 


M o R T G A G E. 5 


w wit) ſeven Judgments, as Heir, and one as Executor to his Father; 


ne of theſe ſeven Judgments was obtained by Heyman, a Defendant, on 
0 Addon brought the firſt or ſecond Day of Hillary Term 1670, for 


and all the other Judgments were entered about the ſame Time, 


This Cauſe came to be heard by Sir Heneage Finch, Lord Keeper, aſſiſted 
bj Judge Wyld, who declared, that the Court was fully ſatisfied, that 


the Plaintiff ought to be relieved, and that the ſaid Judgments ought not 

w incumber the Premiſſes, till the Mortgage Money was fully paid; 
rherein the Court did not ground its Judgment upon the Manner of ob- 
ning the Judgments all in a Term, and moſt of them together, nor 
mthe ſpecial Way, whereby the Heir charged the Lands, by pleading 
Rims per Deſcent, nor cn the Priority of the Teſte of the Subpeng's before 

te Tefte of the Original. or. which the Judgments were grounded; but 
pon the true Nature of the Caſe the Court declared, that the Debt due 
br the Mortgage, did originally charge the Lands, which the Bond did 


| rot, till they were reduced to Judgments; and it ought not to be in the 


Reir's Power, by confeſſing Judgments, to charge the Lands in Preju- 
dice of that Equity; and the rather becauſe of the Covenant for further 
Afurance; and though the Mortgage was defective in Law, for Want 
« Livery, yet Equity, which ſupplied that Defect, charged the Lands; 
ud though the Creditors had no Notice, yet they ſhall be bound in this 
(z%, becauſe they are put in no worſe Condition than they ought to be, 
viz, to be poſtponed to the Mortgage; therefore it was decreed, that 
the Defendant Henry, the Heir, Would convey to the Plaintiff, or her 
Agnus, in Fee, in Manner as a Maſter ſhould direct, but redeemable 
ca the Payment of the ſaid 4000. due on the former defectiye Mortgage, 
ud the Premiſſes to be held quietly againſt the Plaintiffs, and allelaim- 
ag under them, ſince the Date of the Mortgage; and he who has the 
Equity of Redemption, may, in convenient Time, bring a Bill to re- 
&em; and in Default thereof, the now Plaintiffs may bring one to fore- 
coſe; and a perpetual Injunction was alſo awarded, to quiet the Plain- 
id and their Aſſigns in Poſſeſſion againſt all tke Defendants and the 
wreſaid Ineumbrances, and to ſtay all Proceedings at Law, but the 
Plaintiffs to have no Coits of this Suit, unleſs ſome come to redeem; , 
ten the now Plaintiffs to have all the Coſts of this, and ſuch Suits, as 
suſull in the Redemption of Mortgages. ; | 
from this Caſe, which hath been a governing Caſe, in the Courts of 
{yiity, they have ated the Differencebetore-mentioned ; fortheſe Bond 
Creditors did not originally pitch upon the Land as a Pledge and Secu- 
ſy for their Money; and when they came afterwards, and reduced 
heir Securities into Judgments, to affect the Lands; yet ſince they al- 
* i in the Hands of the Heir, who was ſubject to this Equity, and 
wiged in ? Conſcience to fupply the Defe& in the Execution of the p 
they can only ſtand in his Place, and therefore mult be ſubject to 
the defQive Security ; but otherwiſe it had been, if there had been a 


* 


ner; becauſe the 


Feral at Law, ſhould not overturn, -in Equity, a Security that was 
qually upon valuable Conſideration ; but the Bonds in the former Caſe 
not originally take Hold of the Land at all; and when they were 
wh to a Judgment, they only took Hold of the Land, together 
other Things; and therefore Equity doth not look on them, as ſuch 
on the Land as are to take Hold ſo immediately on it; that a 


age644 


labſequent mage + duly executed, and without Notice of the for- f Yide ante 
cau ands being then originally pledged for the Money, 636. n. and 
he having the legal Title, the defective Securities that could not £4/ 647, 8. 
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2Vern. 5 64. 
2 Salk. 449. ſurrenders his Copyiold by Way of Mortgage for Money lent, and the, 
Pl. a. Taylor Surrender is not preſented at the next Court, according to the Cullom 


Ver. 
Mbeeler. | 


Gxwict ts he Caſe of Oxw:ck and Plumer turns upon the Reverſe of this Judg- 
a'' ver. Pla- ment, and was thus: Richard Wiſeman, Eſq ; Son and Heir apparent of 
=» & al, Sir Richard Wiſeman, inter married with Wiunefred Barrington, igtitledto 


May 1708 


*Page645 Father being * then out of Poſſeſſion of the Premiſſes from the Time of 


Lg 
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prior defective Security is not to be relieved and ſet up again 

_ eſpecially, ſince ſuch Incumbrances did not take the 2 — then: 
Security, but came in afterwards, under the Perſon who was obli o 

Conſcience to ſupply that Defect, for the Difference between 4 oF 

Caſes turns upon this, that in the Caſe of a ſecond valid Mortgage we 
muſt, in all Manner of Juſtice ſuppoſe, that the Mortgagee would not 
have lent, if the Land had not been, offered to ſecure his Money; and 
therefore when he hath the Title at Law, it is no Equity overturn 
or to-polipone him to a defective Security, but in the Caſe of the Bonds 
they lent their Money upon the perſonal Security, and not on the Cre. 
dit of Lands; and therefore when they come to affect the Lands they 
muſt ſtand in the Place of the Perſon that had made himſelf liable, in 
a Court of Equity, to anſwer and make good the defedlive Security. 

Thus it was alſo ruled by the Lord Cowper, where the Caſe was, 4, 


of the Manor; A. becomes a Bankrupt, and the Aſſignees, fc. are ad- 
mitted, and bring their Eje&tment, and the Surrenderee of the Copy 
hold brings his Bill in Equity to be relieved; and in this Caſe, the Court 
decreed a perpetual Injunction in Behalf of the Surrenderee; audthough 
it was faid, that the Creditors of the Bankrupt were equally valuable as 
the Surrenderee, and having the Title at Law, they ought to be pre- 
ferred; yet it was over-ruled becauſe the other Creditors of the Bank- 
rupt did not lend on the Credit of the Land, as the Mortgagee did; 
and therefore when ſuch Creditors come under the Bankrupt to charge 
the Land, they ought to Rand in his Place, and come under the ſuue 
Obligation of Conſcience to make good the defective Security. 


a Portion of 4000. and brings his Bill againſt the Truſtees of his Wile; 
* whereupon a Decree was had, to pay unto him the Fortune of his Wite, 
upon making a competent Settlement; and upon Failure thereof, the 
Fortune to be inveſted in Lands by the Approbation of the Maiter ; bet 
upon the Maſter's Report, that no competent Settlement could be mace 
by Richard the Son, it was, by Choice of Parties, inveſted in Lands of vir 
Richard the Father, of equal Value, Part of which Lands happened io 
be eight Acres of Copyhold, which in the Settlement were limited, and 
declared apart from the Freehold, to be to the Uſe of the Iſſue of the 
. Marriage, in common Form, and afterwards in Fee to the Son, with a 
Covenant from Sir Richard to ſurrender the Copyhold ; the Wite dies 
without Iſſue, and the Son mortgages both Copyhold and Freehold to- 
gether, for a valuable Conſideration to Oxwick and others, Plaintiffs z 
but without any Surrender: the Son dies, and the Lands deſcend to 
Elis. his Siſter and Heir at Law; the Mortgagees forecloſe Elia. by 
Decree of the Court, and enter and take Poſſeſſion; to whom ru; in 


Poſſeſſion Elia. releaſes, and confirms the Eflate in Fee; Sir Richar the 


the Settlement, which was made thirteen Years paſt, ſurrenders the 35 
pyhold Land to the Defendant Plunmer, for a valuable Conlideraues | 
Plumer is admitted, and brings his Ejectment, and the More 
bring their Bills to be relieved; and the Maſter of the Rolls, on n ow 
Argument, diſmiſſed their Bill with Colts; and held, that this 1 5 
would not ſupply the Defect of a Surrender againſt a Perſon 5 2 
in by Title, upon Surrender of the ſame Premiſſes ; and this C by . 
ing on to be re-heard before my Lord Cooper, he was of the ſame * 
nion; and he took this Difference, that when there are two Perſons ue 
have equal Equity, there thoſe that have the legal Title ſhall 14k % 
becauſe there is no Equity to take from ſuch Perſon the Title He 


-> _ 
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hath gained at Law; as, where 4. B. and C. are three Mortgagees, and 
. purchaſes in the Mortgage of 4. to ſecure his own Money bona fide | 
lent; Equity will never take from him the legal Intereſt he hath gained; 
bat if the contending Parties in Equity have not equal Equity, then thoſe 
at have the greateſt Equity ſhall prevail againſt the legal Title; as if 
a Creditor takes hold of the Land by a Feoffment in Mortgage, with 
Livery, Equity will ſupply the Defective Conveyance againſt a ſubſe- 
quent Judgment Creditor; becauſe the Judgment Creditor not relying : 
on the Land for his Security, he hath not equal Equity to have that 0 
Land applied for the Payment of his Debt, as he that took it in Mort- 
gage; but in this Cale, where Numer had equally tent Money, and taken 
hold of the, Eſtate by a Mortgage made with a legal Surrender; ſo that 
the legal Intereſt was in him; the Covenant to ſurrender, though prior, 
cannot be ſet up againſt him who had no Notice of it; but Oxwick 
muſt purſue his Remedy at Law, for the Breach of the Covenant. - 

A precedent Mortgagee diſcounts his Mortgage-Money by Purchaſe Chan. Rep, 
of Parcel of the Land, and the ſubſequent Mortgagee, having alſoa Judg- 36. 
ment, comes to be relieved; the precedent Mortgagee pleads this Pur- 
chaſe; and without Notice it is good; for having a legal Title by the 
fell Mortgage, kept on Foot precedent to the ſecond, this Court will 
not deſtroy it ; and the Judgment on Record is no Notice, without ex- 
preſs Notice from the Party in Intereſt. | | „ 

If a Man makes a voluntary Deed, and mortgages the ſame Lands; Chan. Rep. 
this Deed, though fraudulent as to the Mortgagee, is good to paſs the 59. 

Equity of Redemption, becauſe the voluntary Conveyance binds the 

Party and his Heirs. | 1 | 5 

Tenant in Tail demiſeth the Lands for ninety nine Years, by way of Chan. Rep. 
Mortgage, under a Condition of Redemption; and on his Marriage 9 145. 
ſufers a Recovery, and in Conſideration of the Portion ſettles a Join- 

ture; then the Huſband borrows more Money of the Mortgagee, and 

appoints the Term as a Security ; the Recovery enures to make good 

the Term; and if the Mortgagee had no Notice of the Jointure, he 

ſrall be allowed his whole Money, for the Entail is deſtroyed by the 

Recovery; becauſe every Recovery places the Fee in the Recoverer ; "4 
and neither the Huſband nor Wife, that comes in by Title under him, A 
can vacate this Act precedent ; ſo that the ſubſequent Recovery of Te- | 
nant in Tail makes good all precedent Incumbrances. | 

Man makes a Mortgage, and afterwards makes a Marriage-Settle- Chan. Rep. 
nent of the Equity of Redemption, wherein he limits it on the Wiſe ; 217 He. 
and then on the Iſſue of his Body, with Remainder in Tail to his Bro- | 
ther; the Mortgagee exhibits his Bill againſt the Mortgagor, to have | 
tis Money, or that he may ſand ſorecloſed, without making the Brother - 
Party; and has a Decree accordingly ; and afterwards the Mortga- 
zor dies without Iſſue, and the Lands remain to the Brother by the 
Alarriage-Settlement, who prefers his Bill to redeem; and it was diſ- 
miſed: for having made thoſe Parties to the Bill of Forecloſure, that 
vere Parties to the Mortgage, the Mortgagee did as much as was poſſi- 
je: and fince at Law a Fine, or other Conveyance, * extinguiſhes an *Page646 
Lavity of Redemption, which is but a Choſe in Adion, thoughthe modern 

ourſe hath allowed it to be transferred; yet it ought not to be ſo al- 

. loned, that the Mortgagee ſhould not know, from whom to ſeek a Fore- 
cofure, in order to keep him an eternal Bailiff to the Mortgagor; there- 
fore after Lengthof Time, and in Behalt of amere Volunteer, they would 
by open the Account, after ſuch Decree to forecloſe had againſt the 
erſon that was Party to the Mortgage; for poſſibly the Mortgagee, ſince 
the Forecloſure had kept no Account, ſince he was not bound to do it. 
a Man mortgages Lands, and then confeſſes ſeveral Judgments, and Chan. Rep, 
of the Perſons, who bave Judgments, give the Mortgagee ag 170. 
| . on 
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and after he obtained againſt the Mortgagor, a Decree to 

ſach Perſons, that gave Notice of their Intereſt ſhall notwithſtandin re 
deem; becauſe they are Creditors for a Valuable Conſideration, * the 
Mortgagee had Notice of them, that he might have made them Par, 

to his Bill; but the Perſons who gave no previous Notice of their Juds. 

ments, are totally barred of all Redemption, by the former Decree 

Chan. Rep. A. mortgages to B. and C. obtains a Judgment in Debt againſt A. and 
123. Brent then A. mortgages to D. and then B. D. and A. account together for 
ver. Exliſ. what was due to B. and D. pays the Money, and B. aſſigns the Mort. 
gage to D. C. ſues for his Debt, and to have an Account of what wx 

really due to B, and D. on both Securities; O. pleads the Account thus 

made up in Bar to C. but it was diſallowed; becauſe their Account, 

being voluntary, ſhall never conclude a third Perfon, ſo that he ſhall 

. not come into the Redemption; for it were unjuſt, that their Account 

ſhould ihut him out of his Secusity, where he had no Opportunity uo 
| litigate or examine the Account. e 8 hg 
| Chan, Ca, But it hath been held, that if a firſt Mortgagee brings a Bill to fore. 
299. Need- cloſe the Mortgagor, and an Account is directed and taken betweenthem, 
ter ver. Nee ſuch Account ſhall bind the ſecond Mortgagee, though he was no Party 

25 to the Bill, if there was no Fraud or Colluſion in the taking of it. 

a Chan. Rep If a Man mortgages his Eſtate to two, who each of them lend ſeveral 
57, 58. Sums vpon the Eltate, as appears by Notes under their Hands, and one 
of them dies, there ſhall be no Survivorſhip; for it is conſidered as a dum 

of Money {till ſubſiſting apart, for which the I. ands are only a Pledgeand 

Security; fo that the Money being diſtin Sums, and the Interelt init 

being diſtin and ſeparate, there can be no Survivorſhip between them, 

"LEN If a Mortgagee after Notice of a ſubſequent Mortgage, joins with the 
Chan. 30. Mortgagor in a Sale of the Lands to a Stranger, the Money received by 
Bentham either for the Purchaſe ſhall ſink ſo much of the Purchaſe Money: And 
and Haia- in this Caſe the Mortgagor, being Son-in-Law to the Mortgagee, and 


68 5 he having entered, and afterwards ſuffered the Mortgagor to take the the b 
Profits for ſeveral Years, without requiring Intereſt, it was held by BM _ 
the Court, that the Intereſt of the firſt Mortgagee ſhould not af for th 
the Lands, ſo as to keep out the ſecond Mortgagee longer than he ew 
would have been, had the Intereſt been duly paid, 5 kues 

I A. being about to lend Money io B. on a Mortgage, ſends C. to in. Mend 

Fi quire of D. who had a prior Mortgage, whether he had any Incumbrante br 

55 on Bs Eſtate, and it is proved that C. went to him, and ſpoke to him ac. "y 

| cordingly, and D. denied having any; D.'s Mortgage ſhall be poſtpones Indo 

Abr. Eq. One Gof, being poſſeſſed of the Thatched- Houſe at St. James i, on b the 

521, 3422. Building Leaſe for ſixty Years, mortgages it to Dr. Lancaſter and one Mc 

Peter ver, Habberfold, for ſecuring 600/. which the Defendant afterwards paid Withir 

wRefel. off, and advanced to Goff 6001. more and took an Aſſignment of ibi By 

Mortgage, bat had not the original Leaſe delivered to him till -— we of 
Days after the Aſſignment; Goff afterwards, being in 2 nas”, 1 iy of 
propoſed to borrow of the Plaintiff 350/. on a Mortgage of a Vault mel 
and two Rooms, Part of the mortgaged Premiſſes; and on a wy Berfor 
'#*Paze64r for that Purpoſe, on Remington, who“ acted for the Plaintiff, defir her 
Ze 47 35 | . 2 b him but 
to ſee the original Leaſe; G told him, that he had it not by him, cf ane ; 
that his Lawyer kept all his Writings for him, as not thinking it 1a Mole 
to truſt them in his own Houſe, where all Sorts of Company . : 1 
upon which Gg goes to the Defendant, who was an Anu + If the 
City, tells him he was about agreeing with a Perſon for the 3 s oe | 
Part of the Premiſſes, at fo mucha Foot-ſquare, which woul chat be 1 a 
his Security, and deſired him to let him have the original Leaſe, * 
might ſee the Dimenſions of the Houſe ; the Defendant pes bg the 
him wich the Leaſe in his own Power, but . along with * the bor 
Thached.Houſe ; and after he had been there ſome Time, Goff ſends io: tan 


Plaintiff and Remington, told them he had now the original Leaſe, mo 


2 
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of icht ſee ; and upon their coming to his Houſe, Goff goes into 
15 1 where the Defendant was, and deſires him to let him have 
the de Leaſe, to ſhewthe Perſon he had mentioned, for that he was now in 
rties de Houſe 3 and accordingly the Defendant lets him have the Leaſe, 


rich he carries to the Plaintiff and Remington; and they being ſatis- 
gel therewith lend him the Money and take a Mortgage of the Vault 


and nd tvo Rooms, inſiſting at the ſame Time to have the original Leaſe 
for zlivered to them; but Goff urging that it concerned much more than 
'on. de Plaintiff had in Mortgage, and that he could not part with it, the 
Was paintif permitted him to keep it; and he thereupon, in about an 
thus Hour's Time, delivered it again to the Defendant, without acquainting 
unt, im wich what he had done; and the Defendant ſwore expreſsly in his 


Aaſwer, that he had no Notice of this Tranſaction, or of the Plaintiff's 
Mortgage 3 afterwacds the,Plaintiff lent Ga further Sum of Money, 
ind he prevailed on the DMndant to let him have the original Leaſe 
i ſecond Time; but there was no Proof that the Defendant knew the 


bis Ejectment, and recovered ; and this Bill was brought to have the 
Prfendant's Mortgage poſtponed, upon Pretence, that there was a ma- 


the Decree was reverſed; but my Lord Chancellor ſaid, that if a Man 


eand miles a Mortgage, and afterwards mortgages the ſame Eſtate to ano- 
Wu ther, and the firſt Mortgagee is in Combination to induce the ſecond 
hem, Mortgagee to lend his Money, this Fraud will, without doubt, in Equity 
hide polipone his own Mortgage; ſo if ſuch Mortgagee ſtands hy and ſees 
edby aother lending Money on the ſame Eſtate, wichout giving him Notice 


& hisfirſt Mortgage, this is ſuch a Miſpriſion as ſhall forfeit his Priority; 


» kit here is no Manner of Proof that the Defendant knew any Thing of 
a0 Due Plaintiff's lending his Money; nay, if there had, yet the Plaintiff 
eb pears guilty of ſo much a groſſer Neglect, that he ought not to prevail; 


ſor the Defendant entruſted Goff with his original Leaſe but for a very lic- 
te while; the Plaintiff takes his Word, that he could not part with it, and 
eaves it wholly in his Power to go on in defrauding whom elſe he had a 
Wind to; beſides, it appears the Deſendant was impoſed on by Goff, for 


out manifeſt Proof, objected to him, that he let Goff have the Leaſe 
b hey the Plaintiff, or with a Deſign to draw in the Plaintiff to lend 


thin ſuch a Time, redeem the Defendant. f 
by the 4 5 W. 3. cap. 16, reciting, that great Frauds and Deceits 
de often praiſed by neceſſitous and evil-diſpoſed Perſons, in borrow- 


W a 101 . - 
Vai ag of Money, and giving Judgments, Statutes and Recognizances, pri- 
reaty , for ſecuring the Re- payment of the ſaid Money; and the ſame 
efired do aſterwards borrow Money, upon Security of their Lands, of 


Male Money, or forced to pay off the Debts ſecured by the ſaid Judg- 


rted; 

1 the the tatutes and Recognizances, before they can have any Benefit 
ilding laid Mortgages ; and that divers Perſons do many Times mort- 
. i their Lands more than once, without giving Notice of their firſt 


bat be l PE. whereby Lenders of Money upon ſecond or after Mortgages 
rn loſe their Money, and are put tv great Charges in Suit and 

for Remedy whereof it is enacted, Thar if any Perſon fhall 
15 any Money, or for any other valuable Conſidepation for the 
ment thereof voluntarily give, acknowledge, permit or ſuffer to be 
1 L entered 


Occaſion of it, and he, by his Anſwer, expreſsly denied his having No- 
tice of it ; afterwards Goff failed, and thereupon the Defendant brought 


weſt Fraud on the Plaintiff, and that the Defendant was privy to it: 
nd at the Rolls the Plaintiff had a Decree accordingly ; but on Appeal 


& parted with the Leaſe only to better his own Security, and had the 
doſ ſpecious Pretence that could be for it; and therefore it cannot be, 


Money ; and diſmiſſed the Bill with Coſts, unleſs the Plaintiff ſhould, 


Mer Perſons, and do not acquaint the later Lender thereof with the 
me; whereby ſuch late * Lender is very often in }/anger to loſe his *Page648 


_ able Conſideration, become indebted to ſuch Perſon or Perſons, and 


. © Creditors, or to any other Perſon or Perſons, in Truſt for or tothe 1s 


Judgment or Judgments, Statute or Statutes, Recognizance or Recog 


ee them; freed from Equity of Redemption, and as fully, to all Inte 


_ *Page649 


4 ments, forfuch Eſtate and Term therein, as were or was granted: 


«for ſecuring the Re-payment and Diſcharge thereof, ſhall mortgage 


her or them given by the Mortgagee or Mortgagees of the ſaid Land, 


d their Hands, that then, and in theſe Caſes alſo, the ſaid Mortgage 
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te entered againſt him, or them, one or more Judgment or Judgmen 

Statute or Statutes, Recognizance or Recognizances, to any Pe 5 
« Perſons, Creditor or Creditors ; and if the ſaid Borrower or | zag 2 
« Debtor or Debtors, ſhall afterwards take up or borrow any other dum 
c or Sums of Money of any other Perſon or Perſons, or, for other ar 


- 


« his, her or their Lands or Tenements, or any Part thereof, tothe ſaid 
« ſecond or other Lender or Lenders of the ſaid Money, Creditor or 


of ſuchſecond or other Lender or Lenders, Creditor or Creditors, and 


* 


* ſhall not give Notice to the ſaid Mortgagee or Mortgagees of the ſaid 


60 nizances, in Writing, under his, her 4 5 Hand or Hands, before 
the Execution of the ſaid Mortgage or ortgages ; unleſs ſuch Mort 
« gagor or Mortgagors, his, her or their Heirs, upon Notice to him 


and 'Tenements, his, her or their Heirs, Executors, Adminiſtrators or 
« Aſſigns, in Writing under his, her or their Hands and Seals, atteſt 
© by two or more ſufficient Witneſſes, of any ſuch former Judgment of 
“ Judgments, Statute or Statutes, Recognizance or Recognizances 
« ſhall, within fix Months pay off and diſcharge the ſaid Judgment of 
« Judgments, Statute or Statutes, Recognizance or Recognizances, and 
* all Intereſt and Charges due thereupon, and cauſe or procure the ſam 
to be vacated, or diſcharged, by Record; that then the Mortgago 
« or Mortgagors of the ſaid Lands and Tenements, his, her or thei 
« Heirs, Executors, Adminiſtrators or Aſſigns, ſhall have no Benefi o 
Remedy againſt the ſid Mortgagee or Mortgagees, his, her, or thei 
« Heirs, Executors, Adminiſtrators or Aſſigns, or any of them, in Equit 
« or elſewhere, for Redemption of the ſaid Lands and Tenements, 

« any Part thereof; but the ſaid Mortgagee and Mortgagees, his, be 
« or their Heirs, Executors, Adminiſtrators and Aſſigns, thall and ma 
« hold and enjoy the ſaid Lands and '['enements, for ſuch Eſtate an 
« Term therein, as were or was granted and ſettled to the ſaid Mortg: 
&«« gee or Mortgagees, azainſtthe aid Mortgagor or Mortgagors, and 

«« Perſon and Perſons lawfully claiming from, by or under him, her 


% and Purpoſes whatſoever, as if the ſame had been purchaſed abſolus 
* ly, and without any Power or Liberty of Redemption.“ 
And it is further enacted, That if any Perſon ſhall mortgage 
& Lands or Tenements to any Perſon or Perſons, for Security of Mont 
s lent or otherwiſe accrued or become due, or for other valuable Cot 
< ſiderations; and if the ſaid Mortgagor or Mortgagors ſhall again mo 
* gage the ſame Lands or Tenements, or any Part thereof, to any oth 
60 Perton or Perſons for valuable Conſiderations, (the ſaid forme! M 
« gage being in Force, and not diſcharged, ) and {hall not diſcover 100 
« {aid ſecond or other Mortgagee or Mortgagees, or ſome or one 
« them, the former Mortgage or Mortgages, in Writing, under his 


« Mortgagors, his, her * or their Heirs, Executors, e 
« Aſſigns, ſhall have no Relief or Equity of Redemption, againſt the 
i ſecond or after Mortgagee or Mortgagees, his, her or their Heirs, 
« ecutors, Adminiſtrators or Aſſigns, upon the ſaid after Mortg*z* 
« Mortgages ; but that ſuch Mortgagee or Mortgagees, his, ber | 
« their Heirs, Executors, Adminiſtrators and Aſſigns, ſhall * | 
«hold and enjoy ſuch more than once mortgaged Lands and Jet 


& conveyed by the faid Mortgagor or Mortgagors, againſt him, bt 


* 


% . 

hem, his, her or their Heirs, Executors or Adminiſtrators reſpective- 
ay, freed from Equity of Redemption, and as fully, to all Intents and 
« par boſes, as if the ſame had been an abſolute Purchaſe, and without 
« any Power or Liberty of Redemption. | wo 
« Provided always, and be it further enacted by the Authority afore- . 

„ud, That nevertheleſs, if it ſo happen, there be more than one Mort- 

«ape at the ſame Time made, by any Perſon or Perſons, to any Per- 

ahn or Perſons of the ſame Lands and Tenements, the ſeveral late or 

« under Mortgagees, his, her or their Heirs, Executors, Adminiſtrators 

«or Aſſigns, ſhal! have. Power to redeem any former Mortgage or 

« Mortgages, upon Payment of the Principal Debt, Intereſt and Coſts - 

gf Suit to the prior Mortgagee or Mortgagees, his, her or their 

u heics, Executors, Adminiſtrators or Aſſigns. | 

Provided always,“ That nothing in this Act contained ſhall be con- 

« ſtrued, deemed or extended to bar any Widow of any Mortgagor of 

Lands or Tenements from her Dowerand Right in or totheſaid Lands, 

xo did not legally join with her Huſband in fuch Mortgage, or dther- 

« wiſe [awfully bar or exclude herſelf from ſuch Dower or Right.” 

It hath been held, that if a Man mortgages certain Lands to one Man, à yern. 
nd mortgages thoſe Lands with ſome others to another; though this 389, 590. 
tems to he a Caſe omitted ont of the above Statute againſt clandeſtine - 
Vertgages, yet if it appears to be a Contrivance to evade it, as if an 
Acre or two of Land were only added, this will not exempt it: Alſo a 
Perfon, who will take Advantage of the Statute, muſt be an honeſt 
Vortgagee 3 and therefore if a Man has uſed any Fraud or Practice in 
dtaining a ſecond Mortgage, he fhall not have the benefit of the Statute. 


* 


4 How far the Purchaſing in a precedent Morrgage or Incumbrance 
vill protect ſuch Purchaſor, and intitle him to a Precedency of Re- 
demption. . | | 


nnmortgages Lands to 4. and aſterwards makes a ſubſequent Mortgage Chan. Ca. 
v g. without Notice at the Time of his making the Mortgage, and B. OY . 
purchaſes in a precedent Mortgage, which ſtands out at Law, though 14.4. 173. 
thing on it be due in Equity, or a Statute whereon Money is due, which 2 Chan. Ca, 
kertends, he ſhall hold the Land till he is ſatisfied what is due upon 208, 
loch Securities, thou gh he had Notice of A.'s Mortgage before his ſecond Vern. 187. 
Purchaſe of the prior Security; becauſe, having at firſt innocently lent * Meru. 
te Money, he may do what he can to ſecure that Money from being 
kl; and when he hath purchaſed in the prior Incumbraneè, it is but jult 
at Equity ſhould leave it in the fame Manner that it flood at Law; 
there is no Room for Equity to inter poſe, to take away the Security 
be Law had given, where the Perſon that has the Security comes into 
de Title without any Corruption at all: and it were Partiaiity, and not 
ty, to interpoſe, where the Security gives the fair Lender a good 
ad legal Title; and it is all one whether ſuch third Lender or Pur- 
Wer takes in a Mortgage, that is an Intereſt veſted, or a Statute, that 
bonly a Charge; for both are real Liens, “ and ſufficient to overthrow « 
litle of the meſne Incumbrancer ; whether Money be due on the 
urity or not, ſince that does not alter the legal Title. . 
mortgages the Manor and Rectory of D. to A. and afterwards Chan. Ca. 
Urtpapes the Rectory to B. without Notice of tlie Mortgage to A. and 201. 
purchaſes in a precedent Incumbrance on both the Manor and 3 Chan. 
"a and the Queſtion was, when B. had received all the Money due Reb 62. 
firſt Security, whether he ſhould receive any more Profits of the 8 f 2 
Ni. or only keep the Incumbrance on Foot to protedt the Rectory: Actin g 
4 1 argued before Sir Hencage Finch Lord Keeper, in the Preſence $hjpaith, 
and Twi/den; and the two Judges held, that B. ſhould not re- 
ceive 


Page650 


l hath been eſtabliſhed as a Rule in the Courts of Equity, that if a 2Vent.337, 
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u G * r 6 1 
ceive the Profits of the Manor after the firſt Incumbrance was ſat 
» becauſe he had taken the Rectory only for his Security of that $ 0 
and it would be unreaſonable to give him a Security beyo * 
ee e deyond what þ 
' . Had in his original Intention. But the Lord Keeper over. ruled it: 
that when he had purchaſed the precedent Incumbrances, which « 
prehended both the Manor and the Rectory, and were forfeited at js 
it was but reaſonable that the Eſtate ſhould not be taken away b k 
meſne Incumbrancer here in a Court of Equity, which by no h 5 
eould be evicted at Law, unleſs ſuch Perſon that ſeeks Relief would h A 
[= Equity, and pay the whole Money due on both Securities, | 
Chan. Ca, But if B. the ſecond Mortgagee, had Notice of the Mortgage of f 
166. the Time of his firſt lending the Money, then he could not purchaſe % | 
prior Incumbrance, ſo as to crowd out A. becauſe he lent it on the Pre 
ſpect that A. was firſt to be paid, and under that immediate Expeaai 
on; and though the Eſtate would bear more Money at the Time of il 
Loan, yet if by prior Debts appearing, or any Accident; it is likely 
fall ſhort, it ſeems he cannot crowd out A. of whoſe Intereſt he b. 
Notice, ſince he took the Eſtate, with his Eyes open, under Notice « 
A.*s Intereſt ; and therefore, on his original taking the Security, ran 
the Hazards of that Nature; for ic is Corruption in B. to purchaſe afie 
ſuch Notice, with an ill Intention of deſiroying A.'s prior Security, 
2 Chan. Ca. A Man mortgages Lands (ſubjeR to an Annuity) to A: and then mc 
20. gages the ſame Lands to B. The Mortgagorand Annuitant borrowmot 
| Money of A. for which the Annuity is aſſigned, and the Lands farth 
charged; A. ſhall be allowed the whole Money if he had no Notice of B 
| Mortgage; if he had, then only what was paid to the Annuitant, 
Breeton ver. A. mortgaged his Eſtate to B. and then aſſigned the Equity of Ri 
Jones, June demption to C. afterwards D. obtained a Judgment againſt A. thi 
8 B. the Mortgagee aſſigns to D. his Mortgage; and then C. tenders i 
of the Rolls Money due on the Mortgage to D. who had Notice of the Aſſignme 
of the Equity of Redemption, upon his purchaſing in of the Mortgag 
and it was here objected, that D. having the legal. Eſtate in him by t Con 
Aſſignment of the forfeited Mortgage, and C. having only an equitai 
Intereſt, not ſupported by the legal Eſtate, that if C. would have [qu dl or 
ty, he ought to do Equity, by paying off both Monies to C. But it) 
anſwered and reſolved by the Court, that C. ſhould redeem, paying or 
the Money due on the Mortgage, and not what was due on the ud 
ment; becauſe the Equity of Redemption was never bound by the Jud 
ment; for the Judgment was not confeſſed, ſo as to become a real 
upon the Eſtate, at the Time when the Equity of Redemption was co 
veyed away; but it only ſubſiſted upon Bond, which was a Security 
per ſonam, not in rem, at the Time when this Equity was aſſigned; kis a 
therefore the Judgment could never charge nor affect it; and cot | 
quently C. purchaſed an Eſtate not bound by the Judgment; and 
Conſequence the Judgment Creditor, by purchaſing in the prior Mc 
gage, could never defeat the Intereſt of C. It was allo declared, d 
if a Perſon who had a firſt Mortgage, without the Conſent of the Mo 
gagor, ſhall purchaſe in a ſubſequent Judgment, without the Conſent hal « 
*P age I the Mortgagor, that a meſne Mortgagee, or Aſſignee of“ the Equity | 
| Redemption, ſhould not be obliged to pay the Money due on both 
ceurities, in order to redeem, becauſe ſuch. Tranſaction of the Mortgay vir 
| was only to load the Eſtate without the Conſent of the Owner, 4 
had no Proſpe of bettering his own Security, as in the Caſe wh 
tp" Mortgagee at a third Hand purchaſes in the firſt Incumbrance- alt 0 
ay= Beeching made a Mortgage of his Eſtate, and became indebred ton Ne 
ward, Feb, ard in Gol. and then conveyed to Streater, another Deſendant, in 1! 
To ONT id pay a Debt to Streater, and then all his other Debts in Averages © 


| o 
| weng Sireater tendered the Money to the Mortgagee, which he e an 


rag 
Harcourt. e 


_ 


„u O R T & 4 6 f. 


| 4s afigned the Mortgage to Haywatd; and then Hayward obtained Preted. . 


Jolgwent againſt Brathing, on his Bond of 60 J. and then Streater ſold to Chan. 318. 
at h ye Plaintiffs, who not having paid their Purchaſe Money, preferred their 
z f kl againſt the Mortgagees and Hayward to redeem. The Lord Keeper 
com ardered, that the Plaintiffs ſhould redeem Hayward's Mortgage, and deduct 
Lay bei Coſts out of the Mortgage Money, and that the Judgment ſhould be 


4 but in Proportion; for though Hayward had a Title at Law, and it 
wxinfilted, that his Judgment would affect the reſulting Equity in Beech 

if there was more than ſufficient to pay his Debts ; and none of the 
Creditors of Beeching were made Parties to the Suit; yet the Lord Keeper 
dought, that the Conveyance! made for the Payment of all Beerhing's 
Debts was a good Conſideration; aud that being prior to the Judgment, the 


e P dableguent Judgment could not affeft the Eſtate; and though no Credi- 

ea. of Berching were made Parties, yet they might be brought in before | 

ly If a Man lends 6007. on a Mortgage, and afterwards, diſcovering that 2VVern. 459. 1 
he hy the Etate is pre-mortgaged to F. S. he gets in an old ſatisfied Incumbrance, 
tice ( ad brings his Bill againſt J. S. to redeem or be forecloſed, he need not 


we the actual Pay ment of any Money fot ſuch precedent Incumbrance; 
| having the Deed or Acquittance being fufficient. : . 

Ha prior Mortgage or Statute be brought in, en- a Bill brought by 2 Vern. 29. | 
{gant the Mortgagor, and B. who buys in ſuch precedent Statute or ba won 8 
wmot Monzage to forecloſe ; though this Purchaſe be pendente lite, yet it will its 

nett B. he being at Liberty to do what he can for his own Security. | 
| But where 4. made a Mortgage to B. and afterwards a Commiſſion of 1ern. 157. WM 
mkruptcy was taken out againſt him, and the Commiſſioners made an Aſ. 160. | LL 


of Rt awent of his Eftate, and then C. lent the Bankrupt zovo/. on a ſecond 
1. the ngaze, having no Notice of the Bankruptey, though he afterwards 
ders th «in the firſt Mortgage; yet it was held by two Lords Commiſſioners 


nſt one, that this prior Mortgage ſhould not protect the Mortgage 
wiſequent to the Bankruptcy ; for every one is bound to take Notice of 


n by t Commiſſion of Bankruptcy. ny | ; 

quit 4nd though a Mary , or Mortgagee may buy an Incumbrance; or lay 1Vern. 277. 
re [q 44 on any Plank to protect himſelf, yet he ſhall net protect himfelf by 

ut it ke Taking a Conveyance from a "Truſtee, after he had Notice of the 


ing or ful for by taking ſuch Conveyance, he becomes the Truſtee himſelf. 


he Jud — 55 . 98 

real L Of the Equity which muſt be done by him, who would redeem; to 
was cc the Perſon againſt whom a Redemption is prayed. 

eurity es 

ed; is Rule in Equity, that he, that will have V.quity to help where 
d 1 Law tannot, ſhall do Equity to the Party againſt whom he ſeeks to be 
A 


el; and that therefore where thete is an Eſtate ſubſiſting in Law; 

lere is in the Mortgagee after Forfeiture, Equity will not deſtroy it, : 

wel the Party redeeming will ſatisfy all equitable Demands out of the #Page654 _ 
me 


one e on this Foundation it hath been frequently adjudged, that if a 4 Chan, Ca. 
_ Mpgor borrows more Money of the Mortgagee upon Bond, where the 164. | 
— & 1; bound, and dies, the Heir of the Mortgagor ſhall not redeem with- 20ban. Rep 


jaying the Bond-Debt, as well as that ſecured by the Mortgage ; be- 2 a 
We when the Condition is broken, ſo that the Term or Intereſt becomes , Chan. Ca, 
date in the Mortgagee, if the Heir of the Mortgagor will have Equity, 194 


aul do Equity by the Pavment of the Whole Money due to the Mort- 


ner. 
2 wh 
ce. 


1 e, and this is called a Rebutter; but if the Bill was exhibited by tlie 
Gs gee to forecloſe, there if the Heir of the Mortgagor tender Prin- 
ge ud Coſts, it ſufficeth, without Tender of the Money due on the Bond, 
J, an Vol. Ill. | 3 3 c becauſe 


ter wat 


M OR F G AG E. 


becauſe ſuch Bond was not originally any Lien on the Land itſelf; in 
that be tendered, for which the Land was originally pledged, there Is ng 


Reaſon to debar the Heir of his Right of Redemption. n 

Vern. 41. So where a Huſband and Wife levy a Fine of the Wife's Land, to e th 

or 5 able them to take up the Sum of 4007. and they make a Mortgage for i thi 

werfen and after the Mortgage is forfeited, the Huſband ays in Part of the Mon 

gage Money, but afterwards borrows again the 1 Sum of the Mort: fro 

gee; and it was decreed, that the Mortgagee having the Eſtate in Lay i; ga 

him, by the Forfeiture of the Mortgage, he ſhould hold the Land againf * 

the Heir of the Wife until the whole Money was paid; and if the He! (b) 

would not pay in the whole Principal, Intereſt and Coſts, he ſhould of 

forecloſed. . | wit 

Wern. 177. So if a Leffee for Years mortgages his Term, and afterwards borrou 157 

g i Money of the Mortgagee on Bond, and dies, his Executor ſhall not te nu 

8 = '% deem without paying the Bond as well as the Mortgage. | fac 
8 So where a Man borrowed 200 J. on the Pawn of ſome Jewels, whic 

Chan. were worth about 6co/. and took a Note from the Pawnee, acknowleds — 

2Vern. 419, ing the Jewels to be in his Hands for ſecuring the 2007. and afterw:rt Mot 

691. the Pawner borrows at ſeveral Times three ſeveral other Sums of Mone wn 

33 of the Pawnee, and gives his Note for each Sum, without taking any Ma . 

calf. ner of Notice of the Jewels, and dies; and his Executors having broug Pre: 
their Bill to redeem the Jewels, on Payment of the 2007. firſt lent thereg 

and Intereſt ; it was held, that to intitle them ro ſuch Redemption, th þ 

muſt pay all the Money due on the ſeveral Notes, on this Foundatic Lan 

that he who will have Equity muſt do Equity; and that therefore ſincet 2 

Plaintiff's could not have back theſe Jewels without the Aſſiſtance of il Bon 

Court, it is reaſonable and juſt he ſhould pay the Defendant all Mon both 

due to him, it being natural to ſuppoſe, the Pawnee would nor have lg pref 

him thoſe Sums, but on the Credit of the Pledge he had in his Hands | conſ 

re... | „„ | . both 

Chan. Ca. If A is bound infeveral Bonds with B. as his Surety for 4000 J. and & 

97-St. Jobs conveys the Manor of C. to A. by Way of Mortgage, to counter-ſect bebt 

hgh al- him againſt the Bonds for 4000 J. and A. dies, and after P. the Son tele 

a Heir of A. becomes bound with B. for 2000 J. more; but there 1s kA 

Agreement that the Mortgage ſhould be a Security to P. againſt the Bat Ter 

for 20001. and after B. dies, his Heir ſhall not be permitted to redeem! Us, 

on Payment of the 4000 J. only, but mult ſave D. harmleſs, as well tou ded] 

ing the 20007. as the 40007. for he that would have Equity to help wh If 

the Law cannot, mult do Equity to the Party againſt whom he ſecks Um 

5 be relieved. 1 | 1 5 oF 

Hard. 318. If A. acknowledge a Statute to B. for Payment of 800/. with Int Dee: 

4 ae which being forfeited, and the Lands extended upon it, 4. fora va/us hie 

55 Confideration ſettles the fame Lands in Tail, and after borrows Mo 10 

| of B. and by Articles it is agreed, the Statute and Extent ſhall (tan F: 

Security for the laſt Money, and aſter A. dies, and the 800/. with pee 

Page6g3 * tereſt is ſatisfied by Reception of the Profits; yet the Iſſue in Tal fi ba | 

not be relieved againſt the Penalty of the Statute ; for though the pre 

has an Equity, by Reaſan of the Tail made upon a Conſiderat ion, yet br tt 

Money lent raiſes an Equity for B. ſo that B. hath both Law and Eq 3 

| whereas the Iſſue in Tail hath Equity only till the Penalty is fari-fed tr 

aVern.286. The Plaintiff, as Aſſignee of a Statute of Bankruptcy, brought h1: Bi * 

ee redeem a Mortgage of the Manor of Newington in Kent, made by the B led 

" Tupt to the Defendant; the Defendant by Anſwer inbiſted, that he frit Cth 

the Bankrupt 200 J. on a Mortgage of a particular Tenement, and 0 Le 

wards lent him 300 J. on a Mortgage of the Manor of Newington, Wi bo 

was of greater Value than the Money Que, bur the firlt Mortgage a 

deficient in Point of Value; and it. was held, that if the Plaintil uy 


redeem one he muſt redeem both, 


M O, RT d A G R. | 

& if a Man make two ſeveral Mortgages of ſeveral Lands, and dies, Vern. 29, 
«nd one f the Mortgages is of an entailed Eſtate, or is deficient in Value, 248. 
the Heir of the Mortgagor ſhall not be admitted to redeem one without 2 Vern. 207. 
the other; neither ſhall the Murtgagor himſelf redeem the one, andgeave 
the defeꝰ ive Mortgage, but he muſt take both together. | 

If a Man has a Debt owing to him by Mortgage, and another on Bond Abr. Eq. 


; and I 
TE is ng 


to e 
e for it 


Fre fom the ſame Perſon, he cannot tack them together againſt the (a) Mort- 325. 

Law it eagor, but he ſhall be let into a Redemption without Payment of both; be- Challis ver. 
againl cauſe the Land in his Hands is chargeable with the Bond evenat Law; and 5 
he Hei (J fince the Statute againſt fraudulent Deviſes, + the Deviſee of the Equity 44 ie%s 


of Redemption is in the ſame Caſe with the Heir, and cannor redeem held, that 


ould þ 
vittout Payment of both; becauſe the Statute makes ſuch Deviſe void, the Mort- 


borroy againſt Creditors, and then the Deviſee ſtands in the Place as the Heir 2 _ 
not re mit have done, if no Deviſe had been made; but before that Statute, 5 5 00 ch 

| ach Deviſee would not be liable to the Bond- Debt. | "Road and 
„ whic „„ | | „ 1192-4; Mortgage. 
owledd And in Preced. Chan. 419. it is ſaid by my Lord Chancellor, that if a Sum be ſecured by a 


Mortgage of Lands, the Motgagor ſhall not be admitted to redeem after the Nay of Payment is 


ah lyſed, without paying likewiſe all that is due to the Mortgagee on Notes or ſimple Contract; 
Mone hut that it is otherwiſe, if ſuch ſubſequent Debts had been ſecured by Bond, /5) But before che 
ny Ma $:tute, the Deviſce of the Equity of Redemption was not obliged to pay both. Abr. Eq. 3253. 
broug Preced, Chan, 69.—f 3 4 . M. c. 14. e g 


thered 
on, tht 
Iindatic 
ſincet 
e of tl 


Alſo it hath been held, that if the Heir of the Mortgagor alien the Freced. 
Lands, the Purehaſor, on a Bill brought by him for a Redemption after For- ere 5! "ts 
; an . 


eure, ſhall not be obliged to pay both the Mortgage-Money, and alſo a IWince 
Bond-Dcbt due from the Mortgagor ; for though the Heir muſt have paid a 


Mon bok in ſuch a Caſe; yet the Reaſon of that is, becauſe the Heir is ex- 
have! welsly bound, and his Perſon is become Debtor, and not the Lands, and 
ands | conſequently the Lands in the Hands of the Alienee can be charged with 

thing but what is an immediate Lien thereon, which the Bond is nor. , 
J. and Sit a Man, poſſeſſed of a Term tor Years, wortgages it, and dies in- Preced, . 
r · ſect feed to the Mortgagee in a Bond Debt, if the Executor brings a Bill to Chan. 512, 
Son redeem, he muſt pay both; becauſe the Equity of Redemption of the Term ? 8 
ere 1s k Aﬀts in his Hands; but if he alien the Equity of Redemption of his | 
he Bot Tem, though he ſhall be anſwerable for the Value, as it is ſo far a De- 
deem t Wavit, yet the Purchaſor ſhall be charged with no more than was im- 
|| roud tediately borrowed upon it. | Lo Ip 
lp wh WaBill'is brought by an Heir at Law, or any other Perſon, againſt a 
e lecks Wng2gee, whereby the Party would avoid the Mortgage, under Pretence 

is Anccſtor was only Tenant for Life, and he ſecks for a Diſcovery of 
| Inte Deeds and Writings to avoid the Title of the Mortgagee, he ſhall never 
vaſus lire ſuch a Diſcovery, unleſs he, by his Bill, ſubmits to confirm the Title, 
's Mo nd then he ſhall. | 
I] (tan Tuber Tenant for Life, Remainder to the Son in Tail; the Father mort- 2 Chan, Ca. 
with Fges the Land, and dies; the Mortgagee, by a third Hand, procures the 23: Bromley 
Tailf * to borrow Money of him, as Tenant in Fee, on a Mortgage of the ver 3 
the "Premifſes ; this ſhall not inure to make good the Money lent the Father; *Þa 5 
n, yet ir though the Mortgagee hath got the legal Eſtate, yet it is only pledged Ses 
d Eq kr Moncy ent to the Son, and the Money lent to the Father was on ano- 05 
niefech der Eitare, to which the Son is an abſolute Stranger; and therefore the 
- bun will not compel the Son to pay the Debt of the Father, from whom 


cid not claim. But if the Tenant in Tail had mortgaged without Notice 
1 the Entail, and the Mortgagee had got the Deed into his Poſſeſſion, 
vill not compel him to diſcover ſuch Deed to overthrow his own 
Melon, ſince his Eſtate ariſes upon a valuable Conſideration, and the 
En Tail elaims under the Anceſtor who made the Mortgage, eſpeci- 
che Mortgage had worked a Diſcontinuance. 1 
| e „„ 
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Vern, 261. So where a Lunatick, before he became ſuch, made a Mongage of 
| es ers good Part of his Eftate for 507. and the Committee transferred this | 
feen. gage, and took up 3 or 4ool, more upon it; and my Lord Chancellc 
declared the Mortgage ſhould ſtand a Security for the 50 l. only. 


6. At what Time che Redemption muſt be. 


Chan. Ca. When a Man made a Feoffment in Fee upon Condition, that if the Pe 
23% for paid a Sum of Money at a Day he ſhould re-enter at Law; if the Mc 
| ney was not paid at the Day, the Eſtate was gone for ever; this mad 

Pledging, according to the Rules of the Common Law, very inſecure, « 
alſo made it neceſſary for the Court of Equity to interpoſe; becauſe il 

Words of the Condition bound down the ConſtruQion at Common Lay « 
the Payment at the preciſe Day; yet a Truſt is ſuppoſed betweentheMo 
£2gor and Mortgagee, that in caſe the Payment was afterwards made, th 
lortgagor might have up the Lands; and this the rather, becauſe the La 
was eſteemed only a Pledge for Money, and that it would be a very unco 
ſcionable Thing, that the Mortgagee ſhould take Advantage of the No 
payment at the preciſe Day, when Lands were generally pledged but f 
half Value; and in this the Chancellors, who were Eccleſiaſticks, we 
© more generally confirmed from the Reaſonings of the Civil Law here 
before mentioned. 5 | | 
Chan. Ca, But though a Redemption has been allowed, yet no Time has been limi 
102. ed when the ſame may be ; but when a Man comes in at an Old Hand, 


4h 
4 + 1 


ide poſt hath been ſometimes decreed, that the Poſſeſſor ſhould aceount no farthe 
G55, N 85 than for the Profits made in his own Time, to diſcourage the ſtirring in ſug tle 
5 3 dormant Titles; but it is the common Doctrine in the Counts of Lqui 5 
. Eg. that there is no Time limited; for it is not within the Statute of Limit 15 
3'3, 334. tions, and the Courts of Equity are tender of ſettling any ſer Time; k A 
 zVern.377. cauſe a Man can never be injured, if he receives Principal, Intereſt a 80 
Coſts; and the Proprietor is injured, if he parts with his Poſſeſſion und . 
the true Value; but ſometimes the Court hath allowed Length of Time | 
be pleaded in Bar, where the mortgaged Eſtate hath deſcended, asa fe F 
without Entry or Claim from the Mortgagor, and where the Poſſeſſor war 1 
| be entangled in a long Account. = f a 4 
avent. 340. And therefore, at a Re-hearing before my Lord Keeper, aſſiſted v | 
Ewre ver. Juſtice Vaughan and Turner, concerning the Redemption of a Montag Cy 
White. which had been made above forty Years, my Lord Keeper declared, that 
EE would not relieve Mortgages after twenty Years; for that the Stauur 15 
Limitations did adjudge it reaſonable to limit the Time of one's Eatry th 
that Number of Years, unleſs there are ſome particular Circumſtances i 7.5 
may vary the ordinary Caſe; as Infants, Femes Covert, c. who ate 5 

vided for by the very Statute; taough theſe Matters in Equity are te 
1 e, by the Courſe of the Court, and that it is beſt to ſquare ” 
Kules of Equity as near the Rules of Reaſon and Law as may 1 bein 
 *Page65s5 A Bill was exhibited to redeem a Mortgage; to which the Defcnda Yea 
Vern. 418. demurred; becauſe, by the Plaintiffs own ſhewing it appeared the Mic Moy 
_ ver. gage was fixty Years old; but upon Argument the Demurrer v3 10 _ 
erg. ruled; becauſe it was charged in the Bill, that the Mortgagor agree aq =S 

Mlortgagee ſhould enter and hold till he was fatisfied, which is in te 
(a) in a ture of a (a) Welt Mortgage. 1 5 | A Mat i 
| 8 | : | 5 * 

ance % | | ; 

Leaſe od Releaſe there was a Proviſa, that if A. his Heirs or Aſſigns, ſhould on Mich, os 7 abe 
next enſuing, or any other Mich. Day following, pay to B. his Heirs or Af 2 351 dy 


(the Mortgage-Money) and all Atrears of Rent or Intereſt which ſhould be then 


Conveyance was to ceaſe, without any other Covenant for Payment of the Money; this vi 


n 


S 8. 


conveyed away le veral Parts of the mortgaged Premiſſes to ſeveral Perſons ; 
ind ſeveral Sales and Marriage Settlements had been made of them; in the 


elle 


Parties; and a Decree to account, and a Report made, and Exceptions ta- 
en to that Report; and ſo it reſted for about eighteen Vears; and then 
mother Bill was brought; and another Decree to redeem; but no Proſecu- 


"chaſed the Equity of Redemption of thoſe Lands ſ inter alia) from the 
fer of the Mortgagor, brought his Bill to redeem. The Objections 
29 zpainſt it were the Length of Time, the many derivative Titles that had 
ſeg been made, and when no Suit was depending, and the Difficulty of taking 
the Account. To which it was anſwered, that there had been freſh Purſuits, 
ind that the Difficulty of the Account had been occaſioned by the Mortga- 


tion upon it from the Year 1676 nll 1697, and then the Plaintiff, having 


rtgage was made to A. in the Year 1639, to indemnify him againſt 2Vern.4:8. 
OE wbich he was engaged for the Mortgagor; and in the Year 1649, Abr. Eq 


de entered into the mortgaged Premiſſes, and had Poſſeſſion, and after wards 3 


Saint Jobn 


14. 


ver. Turner. 


Year 1663, a Bill was brought to redeem; but all the Aſſignees were not 


Ae tat 0s a ed Se >: Sickle ere 5 
$ 2 : . : 


mY ges themſelves, and that there were Infants in the Caſe. My Lord Keeper 
r held, there ought to be no Redemption; and that Length of Time excuſes 
5 the Mortgagee for taking the Eſtate as his own, and uſing it accordingly; 


Ld ſigned over to the Defendant ; who by Agreement was then let into Poſſeſ- 
1 0 fon, and had continued fo ever ſince, and was now about ninety Years of 
reſt of Age; the Mortgagor died ſeveral Years ſince, leaving the Plaintiff's Father 
3 his eldeſt Son and Heir of full Age, who likewiſe died in the Year 1714, 
Tow kaving the Plaintiff his eldeſt Son and Heir, then about twelve Years of 
5 Aze; who brought this Bill for an Account, and to be let into a Redemption 
ea of the Eſtate in Queſtion; but which the Defendant had been in Poſſeſſion 

| of thirty-three Years, and ſo was greatly vver-paid his Principal and Inter- 
War et. But my Lord Chancellor diſmiſſed his Bill; and ordered it to be en- 
m_ red down as one of the Reaſons for diſmiſſing the Bill, that the Plaintiff 
, that kad no Remedy by Ejectment at Law, to recover the Poſſeſſion, being bar- 
tatute red by the Statute of Limitations; and he thought that a Reaſonable Guide 
Jn for this Court to follow, as to the Redemption in Equity; and though 
i the Plaintiff was an Infant at his Father's Death, yet the Computation of | 
arep Time began! long before, when there was no Infancy in the Caſe, and *Page656 
ire to therefore will run on againſt Infants after . | 1 As 20 
ware | ; : | Vears Poſ- 
L ſeſion will bar an Entry or Eje&ment, unleſs in Caſes of Infancy, Coverture, Impriſonment, or 
ofcoda mothers Sea ( but not abſconding) ſo will it bar a Redemption, and it is a good Demurrer, 
Mo aner ver. Tracy, P. 1731. Helab ver. Harvey, M. 1736. 3 P. W. 288.— After the Diſability re- 
e noed, 10 Years ſhould be the Rule in Equity, as it is in the Proviſo in the Statute of Limita- 
yas " uns, per Talbot C. ibid. See farther Com. Dig. 6 V. 227, 8. 

ec 15 
45 N — — * | | — 

* W ' Mortgage, being in Nature of a conditional Purchaſe, ſubje& to be defeated on Pay» 

A Me » byt c Mortgagor, or his Heirs, of the Sum ſtipulated between them at any Mich. Day, at the 
| In of the Mortgagor, or his Heirs; and that here being an everlaſting ſubſiſting Right of Re- 
' Day? . Me n to the Heirs of the Mortgagor, the ſame could not be forfeited at Law, like 
m of 3 keag dogs fn and this was ſaid to be a common Practice in Valet, ( proceeding from their Pride) 
en — wich a Deſign to keep the Eſtate for ever in their Family, Preced. 1 423, 424. 
is | ES = | 


and none that have come under him have done amiſs; and though there 
were Infants in the Caſe, yet the Time having begun on the Anceſtor, it 
ſhall run even upon Infants, as it 1s at Law in the Caſe of a Fine; and there 
one great Objection to a Redemption in this Caſe, that it does not ap- 
in that the Plaintiff paid any Thing for this Equity of Redemption, only 
. | 


dit thrown into his Bargain. 


The Plaintiff's Grandfather in the Year 1686 had made a Morrgage of Abr. Eq. 


the Eſtate in Queſtion, which was proved to be about nine or ten Pounds per 35. 
daun, for ſecuring about 100. in the Year 1696 this Mortgage was aſ- 
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MORTGAGE 


7. Of the Manner of Redeeming and Foreelofing, « f 
: Geo. 2c. The Methods of Redemption and Forecloſing being dilatory, expen- 0 


20. For the five, and inconvenient, not only to tlie Mortgagee bur alſo tothe Mortgagor, Fl 
more eaſy the ſame ſeem now remedied by the 7 Ges. 2. cap. 20. which reciting, that 
Redempti- whereas Mortgagees frequently bring Actions of EjeQtment forthe Recovery $3 


3 . of Lands and Eſtates to them mortgaged, and bring Actions on Bonds given Em 

of Mortgae y Mortgagors to pay Money ſecurcd by ſuch Mortgages, and for per- 

ges. forming the Covenants therein contained; and likewiſe commence Suits "an 
in his Majefly's Courts of Equity to forecloſe their Mortgagors from redeem- {el 


ing their Eftates ; and the Courts of Law, where ſuch Ejectments are 
brought, have not Power to compel ſuch Mortgagess to accept the Princi- 
pal Money, and Intereſt due on ſuch Mortgages, and Coſts, or to ſtay ſuch 
Mortgagees from proceeding to Judgment and Execution in ſuch AQions, 
but ſuch Mortgagors muſt have Recourſe to a Court of Equity for that 
Purpoſe ; in which Caſe the Courts of Equity do not give Relief until the 
Hearing of the Cauſe ; for Remedy thereof, and to ubviate all ObjeRions 
relating to the ſame, it is enacted, That from and after the firſt Day of 
** Eafter Term 17 34, where any Action ſhall be brought on any Bond for 
* the Payment of the Money ſecured by ſuch Mortgage, or Performance 
of the Covenants, therein contained; or where any Action of Ejectment 
** thall be brought in any of his Majeſty's Courts of Record at Weſtminſter 
or in the Court of Seſſions in Wales, or in any of the Superior Courts in . 
the Counties Palatine of Che/tgr, Lancaſter or Durham, by any Mongs- Bonk 
« gee or Mortgagees, his, her or-their Heirs, Executors, Adminiſtrators or 
Aſſigus, for the Recovery of the Poſſeſſion of any mortgaged Lands, Je- 
«« nements or Hereditaments, and no Suit ſhall be then depending in any 
of his Majeſty's Courts of Equity, in that Part of Great-Britain called 
England, for or touching the forecloſing or redeeming ſuch mortgaged 
„Lands, Tenements or Hereditaments ; if the Perſon or Perſons having L. ! 
* Right to redeem ſuch mortgaged Lands, Tenements or Hereditament: 5 
„and who ſhall appear and become Defendant or Defendants in ſuck 
, “Action, ſhall, at any Time pending ſuch Action, pay unto ſuch Mon 
« gagee or Mortgagees, or in Caſe of his, her, or their Refuſal, ſhallbring 
into Court, where ſuch Action ſhall be depending, all the principe 
« Money and Intereſt due on ſuch Martgage, and alſo all ſuch Caſts as havg 
* been expended in any Suit or Suits at Law or in Equity, upon lach 
Mortgage, (ſuch Money for Principal, Intereſt and Coſts, to be aſects Co 
„ tained and computed by the Court where ſuch Action is or ſhall bg | 
« depending, or by the proper Officer by ſuch Court to be ee 75 
* that Purpoſe,) the Money ſo paid to ſuch Mortgagee or Mortgages Thins 
* or brought into ſuch Court, thall be deemed and taken to be in full da $ 
* tisfaCtion and Diſcharge of ſuch Mortgage; and the Court ara 
may diſcharge every ſuch Mortgagor or Defendant of and from 8 ame 
© * accordingly; and ſhall and may, by Rule or Rules of the ſame _ 
„ compel ſuch Mortgagee or Mortgagees at the Coſts and 2251 55 of lac 
« Mortgagor or Mortgagors, to aſſign, ſurrender or re-convey ſuch 11 95 
„ gaged Lands, Tenements and Hereditaments, and ſuch Eſtate we J 
« tereſt, as ſuch Mortgagee or Mortgagees have or hath therein, * 
liver up all Deeds, Evidences and Writings in his, her or their 1 : 
« relating to the Title of ſuch mortgaged Lands, Tenements and He ; 
| *Page657 © ditaments; and“ ſuch Mortgagor vr Mortgagors who hall have 15 
1 or brought ſuch Monies into the Court, his, her or their Hers, + 
4, cutors or Adminiſtrators, or to ſuch other Perſon or Perſons as he, 
« or they ſhall for that Purpoſe nominate or appoint.” 900 
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8.4. 2. And it is further enacted by the Authority afoxefaid. © That 

« om and after the ſaid. Baſſer Term 17 34. where any Bill or Bills, Suit 

cr Suits ſhall be filed, commenced or broughr, in any of his Majeſty's 

„Courts of Equity in that Part of Great Britain called Englund, by any 

mY: « Perſon or Perſons having or claiming any Eſtate, Right or Intereſt in any 


« 
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* Lands, Tenements or Hereditaments, under or by Virtue of any Mort- 3 
, that « rage or Mortgages thereof, to compel the Defendant or Defendants in 1 
ths s {uch Suit or Suits, (having or claiming a Right to redeem the ſame) to 


« yay the Plaintiff or Plaintiffs in fuch Suit or Suits the principal Money. 
nnd Intereſt due on any ſuch Mortgage, or the principal Money and In- 
tereſt due en ſuch Mortgage, together with any Sum or Sums of Money 
due on any Incumbrance or Specialty, charged or chargeable on the 
s Equiry of Redemption thereof; and, in Default of Payment thereof, to 
« forecloſe ſuch Defendant or. Defendants of his, her or their Right or 
Equity of Redeeming fuch mortgaged Lands, Tenementsor Heredita- 
nents ; ſuch Court and Courts of Equity, where ſuch Suit or Suirs ſhall 
be depending, upon Application made ro ſuch Court by the Defendant 
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woes r Defendants iu ſuch Suit, having a Right to redeem ſuch mortgaged 
* | Lands, Tenements, or Hereditaments, and upon his vr their admitting 
F " the Right and Title of the Plaintiff or Plaintiffs in ſuch Suit, may and 


hall, ar any Time or Times before fuch Suit or Cauſe ſhall be brought 
o Hearing, make ſuch Order or Decree therein, as ſuch Court or Courts 
night or could have made therein, in caſe ſuch Suit or Cauſe had then 
teen regularly brought to hearing hefure ſuch Court or Courts; and all 
 Partics to ſuch Suit or Suits ſhall be bound by ſuch Order or Decree 
ſo nade, to all Intents and Purpoſes, as if fuch Order or Decree had 
been made by ſuch Court at or ee to the Hearing of ſuch Cauſe 
Suit; any Uſage to the contrary thereof in any wiſe notwithſtanding.” 
&*?. 3. Provided always, That this Act, or any Thing herein con- 
tuned ſhall net extend to any Caſe, where the Perſon or Perſons, againſt 
rhon the Redemption is or ſhall be prayed, thall (by Writing under 
Ii her or their Hands, or the Hand of his, her or their Attorney, 
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15. ent or Solicitor, to be delivered before the Money ſhall be brought 
Mont ato ſuch Court at Law, to the Attoruey orSoliciter for the other Side) 
ated nit either that the Party praying a Redemption has not a Right to re- 
ncipa (em, or that the Premifles are chargeable with other or different prin- 
$ hav pal Sums than what appear on the Face of the Mortgage, or ſhall be 
fl mitted on the other Side; nor to any Caſe where the Right of Re- 
aſccr &ption to the mortgaged Lands and Premiſſes in Queſtion, in any 
al be uſe or Suit, ſhall be controverted or queſtioned, by or between different 
ed { Defendants in the ſame Cauſe or Suit; nor ſhall be any Prejudice to any 
ages hbſequent Mortgagee or Mortgagees, or ſubſequent Incumbrancer; any 
ull Sa lung in this Act to the contrary thereof in any wiſe notwithſtanding.” 
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Fortgagees and the iz Aſſignees how to account, 
and what allowances to have. 


ſtody 

Here — 

jc pa tgagee is anſwerable in Equity, when he comes into the Poſ- 

Es _ of Lands, for the Profits that he made of the Lands, and not 2 9 
e, td ar which he might have made, unleſs there were Fraud; for it Vern, 476. 


t and Laches of the Mortgagor, that he would let the Lands 
Sil mo the Hands of the Mortgagee, by the Non-payment of the _— 


mW 


5 M O R T G AGE. 
Pages 8 * and when it doth, he is only a Bailiff for what he doth receive, but u n. 
bound tothe Trouble and Pains of making the beſt of what is 
Vern. 45 And therefore a Mortgagee ſhall not be hound by any Proof, that ti 

Land was worth ſo much, unleſs it can likewiſe he proved that he d 
actually make ſo much of it, or might ha ve done ſo had it not been { 
his wilful Default; as if he turned gut a ſufficient Tenant that held i 
ſo much Rent, or refuſed to accept a ſufficient Tenant that would hy 
given fo much for it. . 
3 Chan. Ca. If a Mortgagee in Poſſeſſion aſſigns over his Mortgage without Aſſeatt 
the Mortgagor, the Mortgagee is bound to anſwer the Profits both bein ei 
aud aſter the Aſſignment, though aſſigned only for his own Debt; ſor ke WM 
under a Truſt to anſwer the Profits of the Pledge, and it is a Breach 
Truſt to aſſign ſuch Pledge to a Perſon inſolvent ; but ere, if il 
Mortgagor hides, ſo that he cannot be ſerved with a Subpeng to forecl ud th 
whether the Mortgagee may not aſſign, and not be anſwerable for Her 
Profits after Aſſignmennrt . | 
han. Ca. If the Mortgagee aſſigns his Mortgage, and the Mortgagor comes to 
7, 258. deem againſt the Aſſignee, all Monies really paid by the Aſſignee, either 
 Yern- 169. Principal or Intereſt, thall be Principal to the Aſſignee, and ſhall be 
+e'P-135* Intereſt ; otherwiſe it is if the Aſſignee had not paid the Money, and iiſiore: 
Aſſignment was only colourable, in order to load the Mortgagor with cut 
pound Intereſt. | 
Vern. 336. If a Stranger get an Alignment of a Mortgage for leſs than is due, 
| Mortgagor, or his Heir, ſhall not redeem without paying all the Me 
due ; but if a Man purchaſes the mortgaged Lands, without Notice 
this Incumbrance, whether he has not an Equity to redeem them for y 
was really paid by the Stranger is made a Quære. aut! 
Vern. 476. But if there are ſubſequent Incumbrancers, or Creditors in the Caſe, 
Man who buys in a prior Incumbrance, ſhall againſt them be allowd e 
What he really paid, though there was in Truth a greater Sum due. 
2Vern.536. If an Infant, by his Guardian, endeavours to overthrow the Monty 
ae by a ſuppoſed Intail, and after a ſpecial Verdict, and great Agitation 
ek Law, the Mortgagee prevails, and the Infant brings his Bill to redet 
Langley. f r 9 _— +46 
the Mortgagee having ſworn he paid and expended above 120/. in def 
ing his Mortgage at Law, although he had but 60/. Coſts allowed! 
there, ſhall not be held dawn to the Taxation at Law, but ſhall an 
Account be allowed all he laid out or expended ; and if the Moni 
in this Caſe, fearing that his Mortgage would be defeated at Lay, | 


Adminiſtration, as principal Creditor, in the Spiritual Court, he thal 2 

allowed the Coſts expended there alſa. u f. 

Vern. 270. The Mortgagee obtained Judgment in Ejectment, and entered 0n the 
maiortgaged Premiſſes, and thereby prevented other Creditors that had the P 
ſequent Incumbrances from entering, aud yet permitted the Varg the fi 

take the Profits, and the other Incumbrancers coming to redeem hin. um 

Court ordered the Mortgagee ſhould be charged with all the Paz k 

had, or might have received ſince his Entry. 1. les 

| Vern. 458, So where a Bankrupt, before he became ſuch, having made a Mott fr th 
267. ' of his Eſtate, and the Aſſignees of the Statute brought an Ejectment Rede 
regen of the Lands compriſed in the Mortgage, and the Mongg Mon, 

uſed to enter, but ſuffered the Bankrupt to take the Profits, _ yo Ti 

againſt the Aſſignees with the Mortgage; and it was held, that Pied teal 

gagee ſhould be charged with the Profits from the Time of the Lc * 
delivered. 1 8 ; od * 

2 Vern. 401. A. mortgaged the Manor of T. to B. to which an Advo 10 f 15 
Amburſtver. pendant; B. brought a Bill to forecloſe; the Church became 10 f 8 
Dawling. ſikewiſe brought a Quare Impedit at Law ; and on a Motion of | * 
Proceedings ou the Quare Impedit, the Court held, that thovgh © =» 
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ae being ready; and offering to pay the Principal, Intereſt and Colts: 
on 4 7 abit his Money, Intereſt ſhall ceaſe, and an Injunction *Page659 
 fay Proceedings on the Quare Impedit granted; for the Mortgagee can 2 

le no Benefit by preſenting to the Church, nor can account for any 


q be i 5 

been f. v1. in Reſpect thereof, to ſink or leſſen his Debt; and the Mortgagee 

N E aber Caſe, is but in the Nature of a Truſtee for the Mort- 

[ d "Of, l 4 : - ; i 

1 N 5 decreed, that a Mortgagee having received BJ. per Cent. fince the Preced. 
Aſn Hear 1660. ſhould account for the 21. per Cent. over Value, to fink the Chan. 830. 
h befo wincipal Mortgage Money; but if the Principal and Intereſt were over mo 2 


du, che Parties muſt ſhake Hands, for there ſhall be no Refunding. 5% 2 Vern. 


reach . makes a Jointure of an Equity of Redemption, and afterwards be- 78, 143. 
, if il mes a Bankrupt, the Commiſſioners aſſign this Equity of Redemption, Vern. 179. 
u the Aſſignees ſtate an Account. The Jointreſs brings her Bill to be Knight ver. 


ered, alledging Combination between the Aſſignees and the Mortga- Bampfield. 
Lee, and that they bad allowed more Money than was due on the Morte 
exe, Lord Keeper, The Aſſignees ſtand in the Place of the Huſband, - 
ul the Account ſtated by them ought to be as concluſive as if ſtated by 
the Huſband, and the Charge is not right in the Bill, being too general; 
vreyer the Plaintiff had Leave to amend her Bill. | 1 
Mortgagor and Mortgagee ſettled an Account before a Maſter, aud now Chan. Ca. 
z ſubſequent Mortgagee ſues for a new Account, ſuppoſing the former Ac- 23 —— 
qount to be falſe, and made by Conſent, but did not inſiſt upon any Parti- B.. 
alus; and the Lord Chancellor declared, that the Account ſhould bind 
the ſecond Mortgagee, if the Fraud and Colluſion were anſwered. 

J.. mortgaged his Eſtate to the Plaintiff, and died, leaving the Defen- Abr. Eg. 
tut his Daughter and Heir, who was an Infant, and had nothing to ſubſiſt 287. 
a but the Rents of the mortgaged Eſtate ; and the Intereſt being ſuffered Earl of 
mn in Arrear three Years and a Half, the Plaintiff grew uneaſy at it, wy e 
ad threatened to enter on the Eſtate, unleſs his Intereſt might be made {,"* 7 
or Winncipa) ; upon which the Defendant's Mother, with the Privity of her : 
tation ezreſt Relations, ſtated the Account, and the Defendant herſelf, who was 


redert den near of Age, ſigned it; and the Account being admitted to be fair, it 
n def held by my Lord Chancellor, that though regularly Intereſt ſhall not 
ww try Intereſt, yet that in ſome Caſes, and upon ſome Circumſtances, it 
1] on 


ould be Injuſtice if Intereſt ſhould not be made Principal; and the rather 

this Caſe, becauſe it was for the Infant's Benefit, who, without this 

Apeement, would have been deſtitute of Subliftence. - | 
If 4. mortgages for 450/. payable at the End of five Years with Intereſt, 2 Vern, 

u 5, per Cent. in the mean Time, and about two Months before the End 135. 

the five Years, the Mortgagee afligns over the Mortgage for 5500. being Cd 


had tt; Principal and Intereſt then duc, the 8 
: G 560l. ſhall carry Intereſt, though 
. be fire Years were not elapſed, the Mortgage being forfeited by the Non+ e 

- MYment of Intereſt. ; | 

rofit 


Gf the Mortgagor tenders the Money, and the Mortgagee refuſes, he Chan. Ca. 
lies the Intereſt from the Time of the Tender ; becauſe it is but a Pledge 1 5 c 
br the Money, and if the Money be tendered, he ought not to keep the 3 1 98 
ze; wi no Man ought to pay for the Forbearance when he hath the * 

rea ly. | 6 
The Plaintiff had made a Mortgage in Fee of his Eſtate, which by ſe- Abr. Eq. 


tviſe two ſeveral Terms for Years ſtanding out, they were aſſigned to Fob» Auſten 
in Truſt for Sir Milliam Dedwell to protect the Inheritance, and ver. Bren- 


p W je to the ſame Equity of Redemption: The Plaintiff and Sir William ne, Sir 
1 ed an Account of what was due ; and there appearing to be due thereon Dedwell. 


0 rincipal Money, the Intereſt was then paid off, and at the ſame 
ur dir William Dodwell gave a Note, whereby he promiſed, that on 
| 1 | Payment 


* 
” * 
% 
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iY 

3M 


fra meſne Aſſignments was come to Sir William Dodawell, and there being 318. 9. Sir 
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4 1 N 
* 4 

— > SALA pn * r 2 n 8 — $i ER.. IE LOEY Ee OTE OY * ** : N : K . 

ho AS bb K "yy a =" La r r RES andase< ++ P HA #2. r Et We nts ee Is tw 5 6 4 2 - 

ROE en i on: Pp ͤ VT C 25 | 


— 7 Fn en 
on * 
= 2 


#4 
bY 
＋ I 
N 
1 
4 
13 
. 
by 
ji 
#3 
15 
i 
8 
Ms 
1 
7 
1 
ay 
k 
5 
* 
173 
"ſt 
js 


WS 
. RY : : 2 PL 


22 


= — Inns 2 
. vg oa 
1 2 ä 


2 


_ ®Page660 


© vided the Money, and on the 23d Odtober tendered a Bank-Bill of 
to one of the Executors (there being four in all) for him to take ther 
© out what was then due for Principal and Intereſt ; but the Execurg 
having none of them proved the Will, he refuſed to accept the Tender 
upon which the Plaintiff aſked him, if he objected to the Legality of i 
Tender, being in a Bank-Bill and not in Money, and that if he did, | 


Way 4 had no Objection to the Tender, but, not having proved the Will,! 


like Tender to another of the Executors, who likewiſe refuſed to x 


it into Money, that made it a good Tender. 2dly, It was clearly agree 


and given a good: Diſcharge for the Money, eſpecially when, a8: 
| peared in this Caſe, they afterwards proved the Will, and fo were l 
cCutors ab initio. 3dly, That though they were Executors only in Tn 
- for the Daughter, who was an Infant; yer none of them could be in 
better Caſe than Sir William Dodwell himſelf would have been if 


have bound him; ſo it will his Executors and Deviſee; and therefore d 


Ocober. the Time mentioned in the Note, and no longer, and no Colts: 


133 


Payment of the Sum of 4479l. or thereabouts, on the 23 Ofober th 
next, being the Intereſt computed to that Time, he would re- convey i 
Inheritance to the Plaintiff and his Heirs, and would procure his Ty | 


44001. and Intereſt, to the 23 October, being the Time mentioned in i 
Note, and that the Plaintiff might not be obliged to pay Intereſt beyor 
that Time, as the Executors inſiſted he ought. And it was held by n 


ing to the Act 7 Ann cap. 19. for obliging Infant Truſtees and 1 
gages to aſſign and convey. 1 


4 


- : | 225 
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tees to aſſign the two Terms for Vears as the Plaintiff thould dired 
Auguft following Sir William Dodauell died, and the Defendants were l 
Executors ; and he likewiſe leſtzthe Defendant Mary, his only Child a 

Heir at Law, an Infant of about eight Years of Age; the Plainif pr | 


4500 


would immediately turn it into Money; to which the other anſwered, | 
would not accept of the Money. | Afterwards the Plaintiff made il 
cept of it, not having proved the Will; but he objected to the Legal 


of the Tender, not being in Money. Afterwards all the four Execute 
proved the Will ; and the Bill was brought to redeem, on Payment 


Lord Chancellor, that this Tender in a Bank- Note was not, ſtrictly ſpeal 
ing, a legal Tender; but ſince it was proved the Plaintiff offered to t 


that any or either of the Executors, before Probate, might have receive 


had been living; and ſuch Tender, under theſe Circumſtances, wou 
creed a Redemption on Payment of the 44007. and Intereſt to the? 


either Side: and the Infant, Heir at Law, on Payment of the Money 
the Executors, was to convey the Inheritance deſcended to her, accord 
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Murder and Homicide. ee: 


ing away the Life of another, whether it amount to Felony 8 
75 org. called by the general Name of Homicide, arid 1s thus "7 


1 


d diſtinguiſhed by our Law. 5 55 Hig 
| = Herd, which is afually defined the wilful Killing of a Perſon Bract. 134. 


_ 1 16 10 ently it Hue cls Sermk. +5, 
ice prepenſe ; and it is ſaid, that antiently it ſignified only ＋ 17. 
. 4 e Man, for which, by Force of Law, introduced rae 
—_ fog Canutus, for the Preſervation of his Danes, the. Town or Hun- teſenr'sPref. 
Will, | A where the Fact was done, was (a) amerced, unleſs it could be (5) to Abſolute 
made il «that the Perſon flain was an Eng/i/aman, or unleſs they could pro- _ er 
ed to a 'the Offender ; and this Law was provided to avoid the ſecret Mur- ted 


narchy 59. 


Legi « the Danes, who were hated by the Engliſi, and often-times pri- () The 
XECUtq murdered by them. ; p £0 Amerce- 
yment : 1 1 ment was 
: Vill. Sax, Law. 280. /) This Proof was ca d Engleſvire, and was various ac- 
» l * e, _ ee Places, but moſt ordinarily it was by the Teſtimony of two 
4s Ws of the Part of the Father of him that was lain, and by two Females of the Part of 
- , J Mother, Hal, Hiſt, P. C. 447. | 5 ; 
7 de: ; : 0 | oh | | 
dio u this Law having been aboliſhed by 14 E. 3. the Killing of any Eng- Hal. Hiſt. 


heb. wr or Foreigner, through Malice prepenſe, whether committed openly P. C. 450. 


awk. P 


receln kerely, was by Degrees called Murder, and puniſhed with Death; C. 78. 

; 0 by the Common Law, as alſo by the Statute of 25 E. 3. cap. 4. Clergy | 

ere k promiſcuouſly allowed, as well in Caſe of Murder as of Homicide 

in In lurſwughter, before the Stacutes of 23 H. S. cap. 1. 25 H. 8. cap. 

d ben 12.6. cap. 12. 5 6 Ed. 3. cap. 10. by which Clergy is taken 

en if from Murder ex Malitia Præeigitata. . ; | 
e N Var laughter, by which is underſtood ſuch Killing, as happens either 3 Inſt. 55. 
e 


i ſudden Quarrel, or in the Commiſſion of an unlawful Act, without Dult. c. 94. 
lelberate Intention of doing any Miſchief at all, and in which the Hal. Hig. 

Kr is allowed his Clergy, though it be Felony, and differs from P. C. 430. 

Mer only in Degree and Quality. Hence it is, that upon an Indict- 8 P. 

of Murder, the Party offending may be acquitted of Murder, and N 

Mind guilty of Manſlaughter, as is every Day's Practice; and as it 

e vithour Premeditation, it is held, that there can be no Acceſſa- 
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u before the Fact. . 255 | a 

þ Homicide fer Infortunium or Chance- Medley, is, where a Man in do- Hal. Hitt, 

tartul Act, without any Intent of Hurt, unfortunately chances to b. C. 477, 

nother; and though this be not Felony, yet as the King hath loſt Rn. P, 

det, and in order to make Men the more careful of their Actions, C- 73. 

as puniſhes the Offender with the Loſs of his Goods. ; 

Honicide ſe defendo is, where one who has no other poſſible Means Hal. Hiſt. 

Frfcrving his Life ſrom one who coinbats with him, on a ſudden P. C. 478. 

Fel, bills the Perſon, by whom he is reduced to ſuch an inevitable Hawk. P, 

Wy; and in this Caſe, as in the former, the Party forfeits his Goods, 858 

Pit be not Felony. | N . 

Kall. Homicide is, 1½, Where in Defence of a Man's Houſe, he Hal. Hiſt. 

® vho attempts to burn it, or to commit in it Murder, Rabbery, 3 

Felony, 24ly, Where in Defence of a Man's Perſon, he kills one C 

Ws him in the Highway, with an Intent to murder or rob him. ; 

Mien the Killing happens in the Advancement and due Exec my 
„ LE TE Ho „ 8 


& & 4* 


Death happens in England, vide 2 Geo. 2. c. 21.— The Sentence to b 
victed of Murder. 25 Geo. 2. c. 37. | F g c WEL Perſons 


on an no Forfeiture: whatſoever. + N 


Where the Stroke or Poiſoning ſhall be in one County and the Death in another, the Indi 


4%. anlawful Aft. 670. 


55 
2 


og MURDER an» HOMICIDe' 
_ 2 of public Juſtice ; as where a Felon. flies from thoſ 
_ _ -» apprehend him, &c. and this is ſo far from being Febe, gon 


< 4.4 be | F A) 
Murder, Acquittal, or Attainder, upon Indictment ſhall be no Bar, unleſs Clergy 1 
H. 7- c. 2.—No Forfeiture for killing a Man attempting to commit Murder pin, Broke 


or Appeal ſhall be where the Death happens. 2 & 3 Ed. 6. c. 24.—The Acceffaries 
Acted or appealed in the fame County.—Por Frial of Murderers, where either DN 


"Yes for the better underſtanding theſe Tevert] Spee Ur Regt 
OS RAY will be e "agg elt bh er et L ne 
) In what Cafes a Man map be laid to 

_ ._ Another. 662. 5 
(B) Who are ſuch Perſons, bp killing of wi 
a Perſon map be ſaid to commit Murder. 
(C) What ſhall be decmed Murder. 665. 

And herein, PM: 55 
1. Where it ſhall be ſaid to be expreſs Murder, 
of Malice prepenſe. 665. 

2. Where the Malice, ſhall be ſaid to be implied 
by Preſumption of Law. 667. 


And herein, 


1. Where the Homicide being voluntarily committed, 
T  wotthout Provocation, the Law implies Malice. ( 
2. When done on an Officer or Miniſter of Juſtice. ( 
3. When done by Perſons in the Execution of ſome 


(D) Of MWanſlaughter ; and hezein of YL 

laughter exempt from Clergp by the Stat 

e 88-2 Jace 1. c. 8. % uh 

(E) Of Jultifiable Homicide. 673. 

And herein, 55 

1. As it happens in the due Execution and 
vancement of public Juſtice, 673. 


2. As it happens in the Defence of a Man's Pe 
| Houſe or Goods. 675. 


IAQ Of extutable Homicide. 676. 


And herein, 5 | 
1. Of Homicide per Infortunium, or Chance mes | 


LL 2 
2. Of Homicide / Defendendo. 677. 0 


* 
* 


MURDER % HOMICIDE. 


n what Caſes a Man map be ſaid to kill 
15 g there are as many Ways of Killing, as there are Modes by which bes 2 
= \ one may die, Moriendi mille Figure, it is laid down in general, that Hal 1:6 


ally he, who by a Wound or Blow, or by Poiſoning, Strangling, or P.C. 431-8. 
niſhing, &c. directly cauſes another's Death; but alſo in many Caſes, Hawk. _ 
«ho by wilfully and deliberately doing a Thing, which apparently F. C. 78. 
dungen another's Life, thereby occaſions his Death, ſhall be adjudged 

Ell him. . 2 > Go 
hs in the Caſe of that unnatural Mother, who left her Child in 8 21 
Orchard covered only with Leaves, in which Condition it was ſtruck Pax. e. gg. 


| i Kite, and died thereof, it was adjudged Murder. . Hal. Hiſt. 
| | | 1 5 | | 432.Hawk. 
: oy Ps. | P. C. 
| wh 1% in the Caſe of that unnatural Son, who carried his ſick Father, . 78. 


inſt his Conſent, in cold froſty Weather from one Town to another, ee 
| Reaſon whereof he died. TE TE Comp. 


wler; and this Dureſs is ſaid to be inflicted on every one, that by the f. 38. 
ige of his Keeper is brought nearer to Death and further from Life; hom My. 
{therefore it is ſaid, not to be material whether it proceeds from the 12. 


let and Careleſneſs of the Gaoler, or from any actual Violence; 2 — 5 


xe, loading him with Fetters, Qc. | Palm. 548. 
——And that therefore where any Perſon dies in Gaol, the Coroner ought to be ſent 


- 


Hed, tinquire of the Manner of his Death, Hale's Hiſt. 432. , 
1 9 where one, by Dureſs of Impriſonment, compels a Man to accuſe Stamf. 36. 
ce, ( [fnocenc Perſon, who on his Evidence is condemned and executed; 3 _ 91. 
ſome ts Murder. T Ni refert an quis mortem inferat, aut cauſum mortis 8. wed 
_— | „ ing to the 
Stat. 14 E. 


5 3 ©. 10. 
vin judgment of Law, a Man may be ſaid to kill one, who in Truth Plow. 19.8. 
Filled by another, or by himſelf; as where a Man incites a Madman Dal:. e. 93. 
Wl himſelf, or another; or where A. by Force takes the Arm of B. Hale'sHi 
lde Weapon in his Hand, and therewith ſtabs C. whereof he dies; 434 
b Murder in A. | | | 
vif a Man lays Poiſon with an Intent to kill one Man, which is ac- 9 Co. 8c. 
kntzlly taken by another, who dies thereof; this is Murder. Plow. 47 4- 


Wy the Child within her, and ſhe takes it, and it works ſo ſtrongly 429- 

tt kills ber; this is Murder. 2 

Ao 2 Perſon, who wilfully negleQs to prevent a Miſchief, which he hong Os 

Jud ought to provide againſt, is anſwerable for any ill Conſequences Pagel. : 7. 

s that if a Man have an Ox, Horſe, c. which he knows to be Hawk. P. 

ry by being uſed to gore or ſtrike thoſe who come near them, C. 79. 
negleQts to tie them up, by which they kill a Perſon, that the 

7 147 be indicted, as having himſelf feloniouſfly killed him; which 


blowing Particulars, which he ſays ſeem to him to be agree 


1. If 


8 i N ö b. 3 
Pult. 122. Dalt. c. 93. Hale's Hiſt, 432. Hawk. P. C. 78. 


Gif By Dureſs of Impriſonment a Priſoner die, it is Murder in the Britt. c. 11. 


may be affected by confining the Priſoner too cloſely in a noiſome 3 Inſt. 52. 


Hale's Hiſt. 


Vilz Woman be with Child, and a Perſon gives her a Potion to Hale's Hilt. - 


my inſue his Neglect: And on this Foundation it is held by ſome Cromp. 24. 


—— IO ENNIENS 


Bgreeable to the ( a) Jeauiſl Law; but herein my Lord Hale lays (a) Exod. e 
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MURDER awv HOMICIDE. 


Hale's Hiſt, 1. If the Owner have Notice of the Quality of his Beaſt, and h 4 

430. any Body Hurt, he is chargeable with an Action fer it. I 

_ HalesHift, -2. Though he have no particular Notice that he did any ſuch Th 

430. before, yet if it be a Beaſt that is Feræ Nature, as a Lion, a Bear 2 U 
75 yea an Ape or Monkey, if he get looſe and do Harm to any Perf 

Owner is liable to an Action for the Damage; as was adjudged 

drew Baker's Caſe, whoſe Child was bit by a Monkey that broke 


95 Chain and got looſe. ; | 
Hale's Hiſt,” 3. And therefore in Caſe of ſach a Wild Beaſt, or in Caſe of Bul 
43% Cow that doth Damage, where the Owner knows of it, he muſt, v 


Peril, keep him up ſafe from doing Hurt; for though he uſe his Dilip 
to keep him up, if he eſcape and do no Harm, the Owner is liable ty 
T ſwer Damages. at 
Hale's Hiſt, 4. But as to the Point of Felony, if the Owner have Notice of 
431. Quality of the Ox, c. and uſe all due Diligence to keep him up, 
| the Ox breaks looſe and kills a Man; this is no Felony in the Oy Fa 
but the Ox is a Deodand. 5 **V 
Hales Hiſt, 5. But if he did not uſe that due Diligence, but through Neg ig 
431. the Beaſt goes abroad, after Warning or Notice of his Condition, 
| Kills a Man, it is Manſlaughter in the Owner. 5 
*Page664 6. But if he did purpoſely let him looſe, or wander abroad, ny 
. Deſign to do Miſchief; nay, though it were with Deſign only to und 
People, and make Sport, and it kill a Man, it is Murder in the Ou 
and this he ſays, he had heard had been fo ruled at the Aſſizes hel 
St. Albans ; but he adds, this is only a Hearſay. 
Hale's Hiſt, If a Phyſician gives a Perſon a Potion, without any Intent of d 
419. him any bodily Hurt, but with an intent to cure or prevent a Dil 
| and, contrary to the Expectation of the Phyſician, it kills him, thi 
Homicide ; and the like of a Surgeon. _ 3 05 
Stamf. 16.b. But ſome hold, that if a Perſon, not duly authorized to be a Phyl 
Pult. 22. b. or Surgeon, undertake a Cure, and the Patient die under bis Hand 8 
Orom. 27, is guilty of Felony ; but this Opinion, ſays, my Lord Hale, is errone 0 f 
43: E. 3. for Phyſick and Sal ves were- before licenſed Phyſicians and Surgeons; 1 
33-9. therefore, if they be not licenſed according to the Statutes of 3. H. 
Tits. Co- 5 | liabl he Penalties in the 
ron, 163. 11. or 14 & 15 H. 8. cap. 5. they are liable to the Fe 
Hale's Hiſt. tutes, but are not guilty of Murder or Manſlzughter ; and her 


. 


429. agreeth Hawkins, who ſays, that the charitable Endeavours of | ty 
Hawk. P. Genttemen, who ſtudy to qualify themſelves to give Advice of this 1 Ml 
C. 87. in order to aſſiſt their poor Neighbours, can by no Means deſery 
ſevere a Couſtruion from their happening to fall into ſome Mitt 1M 
their Preſcriptions, from which the moſt learned and experiences cnn 
always be ſecure, But as it is highly raſh and preſumptuous for un Wd wi 
Perſons to undertake Matters of this Nature, the Law canrvt ve of / 


3 too ſevere in this Caſe, in order to deter ignorant People from e 


vouring to get a Livelihood by ſuch Practice, which cannot E ean jj 

without the manifeſt Hazard of the Lives of thoſe that have te ther { 

them. | | F N 
Hale's Hiſt, If a Perſon, who is infected with the Plague, 3 Fla 4 
43%» running upon him, goes abroad to the Intent to infe ct — » * — 


ther is thereby infected, and dies; this it ſeems is Murd * 
mon Law ; but if no ſuch Intention evidently 4; ao _ : 
his Converſation another be infected, it is no Felony by the 
Law, though it be a great Miſdemeanor. a 
Hale“ Hiſt. If a Man, either by working upon the Fancy of oo, 47 
429. harſh or unkind Uſage, put another into ſuch Wag 2 
khat the Party either die ſuddenly, or contract ſome Di * 5 1 
dies ; though, as the Circumſtances of the Caſe may el it e 
der or Manſlaughter in the Sight of God; yet in foro 


1 2 5 * 
2 


— 


MURDER «xp HOMICIDE ' — - 


"der the Judgment of Felony, becauſe no external Act of Violence 
x . whereof the Common Law can take Notice; and ſecret 
83 „ IT {> £21 C © oY : 


s 0 


ings belong to God 37 254+ 


on ei. 
ſe Caſes it is agreed, that no Perſon ſhall be adjudged, by 21. 
eee to kill another, who doth not (a) die thereof within Dalt. e. 23. 


| atati : Hawk. P. 
Yer and a Day after; in the Computation whereof the whole ay es 8 
vhich the Hurt was done ſhall be reckoned the firſt. 1 (a) Ani. 
| | ; ently a ' 


with an Intent to murder, ſo that the Party was left for dead, but yet reco- 
? RD eudged Murder and petit Treaſon ; but that holds not now; for the Strake 


++ not the Homicide or Murder. Hale's Fiſt, P. C. 435-64; 


53 —Y 


— 


What Caſes of Maiming are Felony without Benefit of Clergy, wide ante 519, 20. 


b another, die thereof within a Year and Day, it is 3Inft. 5 * 
ava ein e. that 10 might have reeovered, if he had not ne- ys — | 
ded to take Care of himſelf, „ e 
But if the Wound or Hurt be not mortal, but with ill Applications by Hale's nic 
Party, or thoſe about him, of unwholeſome Sal ves or Medicines, the p. C. 448. 
my dies; if it can clearly appear that this Medicine, and not the 
"nd, was the Cauſe of his Death, it ſeems it is not Homicide ; bu 
n that mult appear clearly and certainly to be fo. | 


- 


J Who are ſuch Perſons, by killing of whom *Page665 
a perſon map be ſaid to commit Murder. e 


| is agreed, that the malicious Killing of any Perſon, whatſoever Hawk. P. 
{a) Nation or Religion he be of, or uf whatſoever (4) Crime at- C. 60. = 
ted, is Murder. (a)lf a Man 


wy within this Kingdom, yet it is Felony ; unleſs it be in the Heat of War, and in the ac- 
lu reſe thereof. Hal. Hiſt. P. C. 433. (6) Thoughwvutlawed of Felony, or attainted 
d Prenunire, for the Execution of the Sentence muſt be by a lawful Officer, lawfully ap- 


* Murder, and the Wife may have an Appeal, Hale's Hiſt. P. C. 433. 


Wy Potion to make an Abortion, or if a Man ſtrike her, whereby the P. C. 433. 
i within ber is killed; it is not Murder nor Manſlaughter by the 

of England, becapſe it is not in rerum natura ; though it be a great 

=, and by the JuMcial Law of Moſes, was puniſhable with Death; : 
un it be legally known whether it were killed or not: So it is (e) (But this 
Wer ſuch Child were born alive and baptized, and after die of the 2% Haw- - 


. rn. Da hins is 
Ke given the Mother, this is not Homicide +. : clearly 


5 80 | Murder, 
| thtnding ſome Opinions to the contrary. Hawk. P. C. 80. + But concealing the Death 
kari Child is to be puniſhed as Murder, by 21 Jac. I. c. 27. 


EV 2 Man procure a Woman with Child to deſtroy her Infant when 7 Co. 9. 
nd the Child is born, -and the Woman, in Purſuance of that Dyer 186, 
"*ent, kill the Infant; this is Murder in the Mother, and the Hale's Hitt, 


or not. 


1 C. bo. 


(C) What 


ut the Death of the Party ſtricken, nor the Death without the Stroke, or other Violence, 


killan Alien 


ed; and therefore, if a Perſon be cohdemued to be hanged, and the Sheriff behead him, 


1 Woman be quick or great with Child, if the take, or another give Hale's Hiſt, 


+ Leceſſory to Murder; and this, whether the Child were Hawk A | 


MURDER A HOM. 


0 What ſhall be deemed Murder: And fiery 
| 7. What ſhall be ſaid'to be expteſs Murder, and of Malice jeg 


Hawk. Fp. LIERNEIN it ſeems to be agreed, that any (a) formed ! 
C. 86, doing Miſchief may be talled Malice ; and therefore, that 
 {a)My ſuch Killing only as proceeds from premeditated Hatred of Reve, 
Lord Hale againſt the Perſon killed, but alſo in many other Caſe ſuch 28 ꝛ 
lice in Fae Gr Ter. with thoſe Circumſtances tliat ſhew the Heart to be; 
to be a de- verſſy wicked, is adjudged to be of Malice prepenſe, — 
liberate In- : | 
tention of doing any bodily Harm to anothet, whereunto by Law lie is not authorized: wi 
Evidences of fuch a Malice, ſays he, mult ariſe from external Circumſtances diſcovering tha 
ward Intention ; as Lying in wait, Menacings antecedent, former Grudges, deliberate Con 
ings, and the like, which are various, according to Variety of Circumſtences. Hale's Hil. 
o 461. ; : = 


Kol. Rep. If two Perſons in cool Blood meet and fight on a precedent Quarrel 
wy one of them is killed, the other is guilty of Murder; and this the 
8 47. Ih adjudges to be of Malice, and that the Party cannot help himſelf 
Cromp, 22. alledging, that he was firſt ſtruck by the Deceaſed, or that he often 

b. - clined to meet him, and was prevailed upon to do it-by his Imponui 

or that it was his only Intent to vindicate his Reputation ; or that ty 
| meant not to kill, but only to difarm his Ad verſary; for fince he d 
®Page666 berately engaged in an Act“ highly unlawful, in Defiance of the 

| he muſt at his Peril, abide the Conſequences thereof; and not onl 

(y Res- Who kills, but alſo his Seconds, are guilty of Murder; and ſome b. 
ſon of the (5) that the Seconds of the Deceaſed are alſo equally guilty. 

Counte- / | 18 
nance they give, and it being done by Compact and Agreement; but this Conſtruction is 

_ £0 be too rigid : and that it would be hard to make a Man, by ſuch Reaſoning, the Murde 

his Friend, to whom he was ſo far from intending any Miſchief, that he was ready to ha 
his own Life in his Quarrel, 1 Hawk. P. C. 82. Hale's Hiſt, P. C. 453. 


Keil. 56. A Man is eſteemed to fight in cool Blood, when he meets in the Mi 


Sid. 177. * 14 . Nisht : in che Afi an Appt ; 
g on an Appointment over Night; or in the Afternoon on bi 
Sore ed ment in the Morning ; or, as ſome ſay, if he fell into other Diſcourle | * 

the Quarrel, and talked calmly upon it ; or if he have ſo much Con " 
ration as to obſerve, that it is not proper or ſafe to fight at preſent... 


1 — F. If A. on a Quarrel with B. tell him he will not ſtrike him, but tl 


ſuch and ſuch Reaſons, which ſhew him to be Maſter of his Tempe Ty 


will give B. a Pot of Ale to ſtrike him, and thereupon B. ſtrike, e 
kill him, he is guilty of Murder ; for he ſhall ui elude the Julie othe 
the Law by ſuch a Pretence to cover his Malice. | 


. bing tha P. In like Manner, if B. challenge A. and A. refuſe to meet him, 5 T 
Hale'sHifz, order to evade the Law, tells B. that he ſhall go the next Day 104 Wy 
Town about his Buſineſs ; and accordingly B. meets him the e ſs i; 


Cromp. aa. And at this 
b. 


ö P. C. 453. 


in the Road to the ſame Town, and aſſaults him, whereupon wr ] 

and 4. kills B. he ſeems guilty of Murder; unleſs it apper 78 Wit 

whole Circumſtances that he gave B. ſuch Information accidents ſ 

not with a Deſign to give him an Opportunity of fighting: by 0 
Day it ſeems to be ſettled, that if a Man r- 5 

with Malice prepenſe, and aſter be driven by him to the WII 


Dalt. c. 93. kill him there in his own Defence, he is guilty of Murder, in Tr Ba 


Ps 6 


/ 


"oſs $8, his firſt intent. 


Kelyng, be And it hath been adjudged, that even upon a ſudden 


een Wer: be fo far provoked by any Words or Geſtures of another, 0 ® 25 


1 if 


MURDER 5 HO MICTD M5; 


4 at him with a Sword, or to ſtrike at him with any ſuch Weapon Hawk. 
maifeſtly endangers his Life, before the other's Sword is drawn, and C. 81: 

ereupon a Fight enſue, and he who made ſuch Aſſault kills the other, 

L is guilty of Murder ; becauſe that by afſauſting the other in ſuch an 

| ocgns Manner, without giving him an Opportunity to defend him- 

A he ſhewed that he intended not to fight with him, but to kill him; 

h violent Revenge is no more excuſed by ſuch a ſlight-Provocation, .. 

kun if there had been none at all. | Mm 1 


1 But it is-ſaid, that if he, who draws upon another in a ſudden Quar- Keil, 65 = 
123 is | makes no Paſs at him til! his Sword is drawn, and then fight with him 61, 131. 5 
0 be Abl him, he is guilty of Manſlaughter only; becauſe that by negleQ- ph Os 5 . 5 


«the Opportunity of Killing the other, before he was on his Guard, and 
Condition to defend himſelf, with like Hazard to both, he ſhewed 
WE: bis Intent was not ſo much to kill as to combat with the other, in 
0g that mpliance with thoſe. common Notions of Honour, which prevailing 

* wr Reaſon, during the Time that a Man is under the Tranſports of a 

"OY nden Paſſion, ſo far mitigate his Offence in Fighting, that it ſhall not 

judged to be of Malice prepenſe. Ee oy Ng 
And if two happen to fall out upon a ſudden, and preſently agree to Hawk. P. 
git, and each of them fetch a Weapon, and go into the Field, and there E, . 
imfelf kill the other, he is guilty of Manſlaughter only; becauſe he did it | 

the Heat of Blood. „ | 

And ſuch an Indulgence is ſhewn to the Frailties of Human Nature, Hawk. P. 


* t where two Perſons, who have formely fought on Malice, are after- C. 82. 

be us to all Appearance reconciled, and fight again on a freſh Quarrel, . 
the ſhall not“ be preſumed that they were moved by the old Grudge; Pot 
or onl eſs It appear by the whole (a) eee of the Fact. TS Gals "ups 
ſome be pees it appears, that the Reconciliation was but pretended, or counterfeit, and that the Hurt 
; * w2s upon the Score of the old Malice, then it is Murder. Hale's Hiſt. P. C. 452. | 
ion is If 2 Man be ſo far provoked be Sy Breach of Promiſe, or by a Treſpaſs Hawk. P. 
Mur lis Lands or Goods, or by any Words or Geſtures whatſoever, as there- 8588 . 
dy to pn immediately to puſh at another with a Sword, or ſtrike him with a thorities 


zerous Weapon before his Sword is drawn, and thereupon a Fight en- there cited: 
e and the Perſon aſſaulted be ſlain, the Aſſailant is guilty of Murder, | 
the Mi agb he was driven to the Wall when he gave the Mortal Wound; for 2 
Fiſzuiting the other in ſuch abuſive Manner, he ſhews that his Intent | 
not to fight with him, but to kill him; but if he had made no Paſs till 

t other's Sword had been drawn, or had only beaten him; in ſuch a 

ker as made it appear that he meant only to chaftize him, he would 

e been guilty of Manſlaughter only. | . 


but tl Hif 2 Perſon, ſeeing two others fighting together on a private Quar- Hawk. F. 


whether ſudden or malicious, takes Part with one of them, and kills C. 82. 


other, it is but Manſlaughter. | RE | | 
wif two ſtrive for the Wall, and one happen to kill the other, or a Hawk. P. 


bim, n baypen to kill another, who, claiming a Title to his Houſe, attempts C. 82. 
yy to 97 to enter it, (fc. or to kill one who endeavours unlawfully to 4 
nen him; or to force him from his, Poſſeſſion, of a Room in a Public 
n they | ſe; or if a Man immediately kills one whom he finds in Bed with 
. 1 Wie; or that pulls him by = Noſe ; or fillips him in the Forehead, 


1 » 


ly of Manſlaughter T. 4 = + But the 
i | - * Manner of 
, Wall * and the Inſtrurient uſed, may perhaps vary the Caſe, where the Provocation was but 
de Cafes re M infra. 37 WS 3-5 F 
Vubere 4. the Son of B. and C. the Son of B. fall out in the Field, and 12 Co. 87. 
. 4 beaten, and runs home to his Father all blood y, B. preſently Cro. Jac. 
oi l. | z3C 88 N takes 296. | 
| „ 5 . Hale's Hiſt. 
P. C. 453. Rayley's Caſe. Foſter's Cr. Law, 64, 294, 316. Cowp, 8394 


Kully ſtrikes. him ; in all theſe Caſes, the Party is, at moſt, gnly _ 
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Orr. 131. Horſe's Tail, and beat him, whereupon the Horſe ran away, and kille 


| Hale's Hiſt. He that wilfully gives Poiſon to another, whether he had provoked hit 


Hale's Hiſt. with a Subpæna ad reſpondendum, or ad teſtiffcandum, and B. thereupe (atten 


| Hale's Hiſt, Tf A. be paſſing the S-reet, and B. meeting him, there being a convenic 


Hale's Hiſt. J. but not mortally, and then A. ſtrikes B. * and then 4 ln 


MURDER axv HOMICIDE. 


takes a Staff, runs into the Fields, being three Quarters of = 
and ſtrikes C. that he dies; this pe e er 3. Ar 
My _ and Paſſion. ö Le n i 
Hawk. P. If a Perſon in cool Blood, by way of Revenge, deliberat 
C. 83. ther in ſuch a Manner that he 45 at it; orif a Man, _ eee * 
vocation, execute his Revenge in ſuch a Manner as ſhews a cruel and del 
berate Intent of doing a perſonal. Hurt, he is guilty of Murder; a; ( 
60 Cro. Where the Keeper of a Park, finding a Boy ſtealing Wood, tied him 0 


Jon. I 98. him. 


Holloway's 3 | 
. Caſe. Keill. 1275, 8. C. cited. 1 Hzle's Hiſt. P. C. 454. S. C. cited and a eed; hecauſe tl 11d 
Correction was exceſſive, and it was an Act of deliberate Cruelty. Cowp. 45 . 


2. Where the Malice ſhall be ſaid to be implied. or by Preſumption 
Law: And herein, | 


1. Where the Homicide being voluntarily committed, and wwithou Prov 
N cation, the Law implies Malice. 


Hale's Hiſt. Herein it is laid down, that when one voluntarily kills another, with Ofice 
T. C. 445+ out any Provocation, it is Murder; for the Law preſumes it io be malic | 
ous, and that he is Hoſtis Humani Generis ; and therefore it is neceſſary fe nt ge 

him, who happens to kill another, to ſhew ſuch a Provocation as will tak te Ml 


off the Preſumption of Malice. 
P. C. 455. or not, is guilty of wilful Murder; becauſe it is an Act of Deliberati 
| __ odious in Law, and preſumes Malice. | 
*Page668 If A. comes to B. and demands a Debt of him; or comes to ſerve hit 


P. C. 445. kills A. this is Murder; for herein there is no Provocation. 


i 
Cro. Eliz,  M#atts came along by the Shop of Brains, and diſtorted his Mouth, a L 5 
778. ſmiled at him: Brains kills him, it is Murder; for it was no ſuch Pr. niet 

2 Vvocation as would abate the Preſumption of Malice in the Party killing, vpe 


Hale's Hiſt. P C. 453, cited. 


P. C. 455, Diſtance between A. and the Wall, takes the Wall of A. and thereupon Min 

456 Fils him, chis is Murder; but if B. had juſtled A. this Juſtling had been 
Provocation, and would have made it Manſlaughter ; and fo it would! 
if A. riding on the Road, B. had whipped the Horſe of 4. out of i | 
Track, and then A. had alighted, and killed B. it had been Manſlaughter Nor 


1 But ſee the Caſes ane 666, 7» 


Wr it ſeems agreed, that no Affront by bare Words or Geſtures, oy | an 
C. 82. ſlighting, or however falſe and malicious they __ be, and nggravute ' 1 
' © the moſt provoking Circumſtances, will excuſe him from being gu") Dons 
Murder, who is ſo far tranſported thereby, as immediately to attack t Bur x 

| Perſon who offends him, in ſuch a Manner as manifeſtly b el th 

Life ; but if A. gives indecent Language to B. and B. thereupon . kn 


P. C. 456. A. this is but Manſlaughter ; for the ſecond Stroke made a w_ ro | 
cation; and ſo it was but a ſudden Falling-out ; ard though 
the firſt Stroke, and after a Blow received from A. B. gives him 767 
tal Stroke; this is but Manſlaughter, according to the Proverb, 
cond Blow makes the Afray. al 


. 


MURDER any HOMICI PDE. 


„% Bare at ſome Difference, . bids B. take a Pin out of the 141 mh. 
7 1 intending thereby to take Occaſion to ſtrike or Wound B. 2 
wich J. doth accordingly, and then A. ſtrikes B. whereof he died; 
% was ruled Murder ; 1. Becauſe it was no Provocntion, when he did 
+ by the Conſent of A. 2 Becauſe it appeared to be a malicious and | 
kiderat Artifice, thereby to take Occaſion to kill 8. | 
{there be chiding between Huſband and Wife, and the Huſband ſtrikes Hale\sHift, 
& Wife thereupon with a Peſtle, that the dies preſently, it is Murder; P. C. 57. 
ad the Chiding will not be a Provocation to extenuate it to Manſlaughter. 

ra Perſon happen to occaſion the Death of another unadviſedly, doing Hawk. P. 
uille wanton Action, which cannot but be attended with the manifeſt C. 86, 57. 
Nuzer of ſome other, as by riding with a Horſe, known to be uſed to 
tek, among a Multitude of People, by which he means no more than to 
n himſelf, by putting them into a Fright ; he is guilty of Murder. b 


2. When done on an Officer or 8 of Juſtice. 


| hath been adjudged, and bath N een agreed, that if a juſtice - 
( Peace, Conſtable, Watchman, &c. be killed in the Execution of their 9 Ops 66. 
Ofices, he, by whom any ſuch Perſon is killed, is guilty of Murder; for n 
Aide | aw id alice; an di 1 1 enn. 
len the Law implies Malice; and the Indictment need not be ſpecial, 3 tuft. 525 
kt general, Ex malitia ſua proecogitata interfeeit & murdravit ; becauſe Savil. 69. 
tle Malice in Law maintains the Indictment. Keil. 66. 
$ Hawk. P. R 
C. 84. Hale's Hil. P. C. 457. 


c 


þ ſecs fighting, the Perſon by whom he is killed is guilty of Murder; 6 P. 
dul he cannot excuſe himſelf by alledging, that what he did was in a Þ * 66 
laden Affray, in the Heat of Blood, and through the Violenee of Paſſion ; age 59 
br if ſuch Perſon do not give Notice for what Purpoſe he comes, by com- (a) Killing 
ding the Parties in the King's Name to keep the Peace, or otherwiſe 1 
- * 80 3 ; * 
nifty ſhewing his Intention to be not to take Part in the Quarrel, but ſtabie is as 
appeaſe it; he who kills him, is guilty of Manflaughter only. well Mwr- 
| | der as the 
fling of the Conſtable himſelf; ſo thoſe who come to the Conſtable's Aſfiſtance, though Bad 
pally called thereunto, are under the ſame Protection, as they that are called to his Afſitance 
Name Hale's Hiſt, P. C. 463. 1 1 | 


Whoever kills a Sheriff, or any of his Officers, in the lawful Execution Hawk. P. 
2 * Proceſs, as on arreſting a Perſon, a Capias, Oc. is guilty of C. 86. 
der. ; | 
Nor is it any Excuſe to ſuch Perſon, that the Proceſs was erroneous, Hawk. P. 
Ir it is not void by being ſo,) or that the Arreſt was in the Night, or C. 86. 
Wt the Officer did not tell him for what Cauſe he arreſted him, and out 
P vhat Court, (which is not neceſfary when prevented by the Party's 

Mance,) or that the Officer did not fhew his Warrant, which he is 


_ * bound to do at all, if he be a Bailiff commonly known, nor without 
2 10 Demand if he be a ſpecial one. _ 725 0 ; 
it but where the Warrant, by which he acts, gives him no Authority to Hawk. P. 


5 el the Party; as (5) where a Bailiff arreſts J. S. Baronet, who never C. 86. 


* 


; 2 5 Te” Defendarit 
Merlined, or inſerted after the Sealing thereof, by the Bailiff himſelf, or any other ; if ſuch 


"ir JuriſdiQion of the Court, the Killing of the Officer is only Manſlaughter, 1 Hal. Hiſt. 
; "43. —The Conſtable of the Vill of 4. comes into the Vill of B. to ſuppreſs ſome Diſor · 


( 4 
2 
1 
ou 
17 
| 

1 

5 

ID | 

* 4h 
N 
18 

of 
* 


voir (a) a private Perſon be killed in endeavouring to part thoſe whom Kell: 66, 


r here a Bailiff 05 +» 770: WYSoifths 

ed, by Force of a Warrant to arreſt J. S. Knight, wn but 2 — 
. #71 | | Yes the Bailiff, 

| 3 8 2 | And Plaintiff or 


it is but Manſlaughter. Hal. Hiſt; P. C 457.—$0 if the Proceſs be executed 


ger, 
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P. C. 460. Lord Hale, that if he be a Bailiff, Conſtable or Watchman Furu 6 


P. C. 46s. the Attempt, either without, or upon the Reſiſtance of B. 4 kill 


_ Juriſdiction, iſſue his Warrant to a private Perſon as Servant, but then ſuch Perſon 
- Warrant, or fignify the Contents of it. Hal. Hiſt. P. C 459. 


MURDER ano HOMICIDE, 
Fal. Hiſt. And as to the Point of Notice, it is herein further laid down by n 


Conus, the Killing of him is Murder, though the Party does not kno 
Dim to be ſuch; allo it is not neceſſary for bim to notify himſelf, 
ſuch by expreſs Words, but it ſhall be preſumed that the Offene 
%%% ᷣ ᷣ ↄ—Tk! ; y;... 7 ee i 
Hal. Hiſt. But if he be a private Bailiff, either the Party muſt know that he 8 
P. C. 461. ſo, or there muſt be ſome ſuch Notification thereof whereby the Par 
| may know it; as by ſaying I arreſt you, which is of itſelf ſufficient N; 
tice; and it is at the Peril of the Party, if he kill him after theſe Word 
or Words to that Effect pronounced; for it is Murder, if ge fads it 

: out that he were a Bailiff, and had a Warrant. „„ 
Hal. Hiſt. A Conſtable coming to appeaſe a ſudden Affray in the Day. time,] 
P. C. 461. the Village whereof he is Conſtable, it ſeems every Man, er Oficy, 
bound to take Notice that he is the Conſtable, becauſe he is to be cht 
ſen and ſworn in the Leet, where all Refiants are to attend; but i 
not ſo in the Night-time, unleſs there be ſome Notification that hc 

| the Conſtable. | + 
Hal. Hiſt. But whether it be in the Day or Night, it is ſufficient Notice, if 
P. C. 461. declare himſelf to be the Conſtable, or command the Peace in the King 
* Name; 2nd the like for any who come in his Aſſiſtance, or for a Wat 
mauman, Oc. and therefore, if any of them are killed after ſuch Netißc 
*Page670 tion, it is Murder in them that kill him. by 8 

Hal. Hiſt. * A Prefs- Maſter ſeized B. for a Soldier, and with the Afiſtance 
P. G. 465. C. laid hold on him; D. finding Fault with the Rudeneſs & 


Funes there grew a Quarrel between them, and D. killed C. By the A ® 


N Fe vice of all the Judges, except very ſew, it was ruled, that this 
atNewgate, out Manſlaughter. £9 in! 
Kel. 59, 28 | - 


4 2 p. If a legal Warrant be executed in an unlawful Manner; as ifa 
C. 86. liff be killed in breaking open a Door or Window to arreſt a Man; 
(5)Thishad perhaps if he arreſt one on a Sunday (b) ſince the Statute 29 Cur, 
been Mur- cap. 5. by which all ſuch Arreſis are made unlawful, and he is kills 


der before „e; capt; 
the Statute, this Is but anner a 


Hal. Hiſt. | 1 | 
F. C. 457. 3. When done by Perſons in the Execution of Jome other unlawful 4d 


Kelyngi17, It ſeems agreed, that wherever a Man happens to kill another Fr 


een, yo 93. Execution of a deliberate Purpoſe to commit any Felony, he is ge dedit: 
View: ep; of Murder; as where a Perſon, ſhooting at tame Fowl with an lnte Perl; 
to ſteal them, accidentally kills a Man ; this is Murder. i „ ht 

80 if A. come to rob B. in his Houſe, or upon the Highua, tary | 


Inſt, 85 4 2 . 21 hs . 
Hal, 555. otherwiſe; without any precedent Intention of* killing him; yet i 


this is Marder. | 


mm 
der, and in the Tumult the Conſtable is killed in the Vill of B. this is only Manſlaughter, 4th 
cauſe he had no Authority in B. as Conſtable. Hal. Hiſt. P. C. 459.——But it ſeems, ! t 
the Conſtable of the Vill of A. had a particular Precept from a Juſtice of Peace directed u Wi de $t 
Name, or by the Name of the Conſtable of A. to ſuppreſs a Riot in the Vill of B. or to Af Fa; u 
a Perſon in the Vill of B. for ſome Miſdemeanor, and within the Juriſdiction and 2 th an 
the Juſtice of Peace, and, in Purſuance of that Warrant, he go to arreſt the Party 18 Id th 
Execution of his Warrant is killed in B. this is Murder; for though, in ſuch Caſe, the Ct 6, is, 


was not bound to execute the Warrant out of his Juriſdiction; neither could he 7 
Virtute Officii, as Conſtable of A. yet he may do it as Bailiff or Miniſter, by virtue her 
rant, and the Killing of him is Murder, as well as if he had been Conſtable of the Hund cs 


in A. and B. lie; or Sheriff of the County; for a Juſtice of the Peace may, for a 1 0 


* 


MURDER any HOMICIDE. 

80 if Men come to ſteal Deer in a Park or Foreſt, or to rob a War- Hal Hitt. 
zol Conies, and the Parker, Forreſter or Warrener reſiſts, and is P. C. 468. 
el, this is Murder. „ | . | 


ha ſelonious Intent, is the immediate Cauſe of a third Perſon's Death, 9 Co. 81. 


at he ts; him guilty of Murder; and fuch was the Caſe of che Huſband, C. 84. 
de Par do ere 2 poiſoned Apple to his Wife, who eat not enough to kill her, 
ent Ne \rocently, and againſt the Huſband's Will and Perſuaſion, gave | 

Ward + of it to a Child, who died thereof. Such alſo was the Caſe of the 


who mixed Ratſbane in a Potion ſent by an Apothecary to her 
hand, which did not kill bim, but afterwards killed the Apothecary, 


time, 5 to vindicate his Reputation taſted it himſelf, having firſt ſtirred it 
cu, u, neither is it material in this Caſe, that the Stirring of the Po- 


u might make the Operation of the Poiſon more forcible than other- 
eit would have been; for in as much as a murderous Intention, 
1 of itſelf perhaps, in Strictneſs, might juſtly be puniſhed with Death, 
tes now, in the Event, the Cauſe of the King's loſing a Subject, it 


ce, if be as ſeverely puniſhed, as if it had had the intended Effect, the E 
e King Ino whereof is not owing to any Want of Malice, but of Power. 

Watch 12 by Malice forethought, ſtrikes at B. and milling him ſtrikes Hal. Hiſt. 
Notifi whereof he dies; though he never bore any Malice to C. yet it is P. C. 466. 


der, and the Law transfers the Malice to the Party flain. 

[f divers Perſons reſolve generally to reſiſt all Oppoſers in the Com- Savil 67. 
bn of any Breach of the Peace, and to execute it in ſuch a Manner Moor 86. 
zurally tends to raiſe” Tumults and Affrays; as by committing a Palm. 35, 1 
feat Difleilin with great Numbers of People, hunting in a Park, Oc. 57 os *» 
in ſo doing happen to kill a Man, they are all guilty of Murder; 5Mod. 289, 
they muſt, at their Peril, abide the Event of their Actions, who Hawk, P. 


ſtance 
{s of 
the At 
this 


Kal ſuſy engage in ſuch bold Diſturbances of the Publick Peace in open C. 84. 
Ma : xlition to and Defiance of the Jullice of the Nation. x 

5 let where divers Kioters, having forcibly Poſſeſſion of a Houſe, after. Crom. 28. 
4 ble 16s killed the Perſon whom they had ejected, as he was endeavouring Hawk P. 


k: Night forcibly to regain the Poſſeſſion, and to fire the Houſe, they ©* . 

r adjud ved guilty of Manſlaughter only, notwithſtanding they did X 

fad in Maintenance of a deliberate Injury; perhaps ſor this Rea- *Page671 

(ays Hazokins) becauſe the Perſon flain was ſo much in Fault himſelf, 0 

n if in ſuch Caſe, or any other Quarrel, whether it were fudden or Hawk. P. 

deditated, a Jullice of Peace, Conſtable or Watchman, or even 4 pri- C. 85. 

Perſon be lain, in endeavouring to keep the Peace and ſuppreſs the 

7, he who kills him is guilty of Murder; for though it was not his 

tary Intention to commit a Felony, yet in as much as he perſiſts in 

Offence with ſo much Obſtinacy, as to go on in it to the Hazard 

Lives of thoſe, who no otherwiſe offend him, but by doing their 

n Maintenance of the Law, which therefore affords them its 

immediate Protection, he ſeems to be in this Reſpect equally cri- 

„ as if his Intention had been to commit a Felony. 5 

4. throws a Stone with an Intent to kill the Poultry or Cattle of B. Hal. Hiſt. 

de Stone hit and kill a By-Rander, it is Manſlaughter, becanſe the P. C. 475. 

" unlawful; but not Murder, becauſe he did it not maliciouſly, | 
an Intent to hurt the By-ſtander. | | 


3.1 N , J 

« Cook u though by the Statute 33 H. 8. cap. 6. no Perſon not having Hal, Hiſt. 
+ | 6, Cc, of the Yearly Value of 100/. per Aan. may keep, or ſhoot in P. C. 475. 
tte : 


n upon pain of forfeiting 100. yer, if a Perſon not qualified ſhoots' 
Con at a Bird or at Crows, and by Miſchance it kills a By- 
e by the Breaking of the Gun, or ſome other Accident that, in 
et Caſe, would have amounted only to Chance-medley ; this w_ 


* 


Ind not only in ſuch Caſes, where the very Act of a Perſon having plow. 473. 


iſo, where it any Way occaſionally cauſes ſuch a Misfortune, it Hawk. P. 
| 3 8 


be ee 


MURDER, ο HOMICIDE, 


be no more than Chance-medley in him; for though the Statue a 
bit him to keep or uſe a Gun, yet the ſame was but malum Prob 
and that only under a Penalty, and will not enhance the Efea 3 
e, e ate 
Hal. Hiſt, If a Man, knowing that People are paſling along the Street, thro 
FP. C. 475: a Stone, or ſhoots an Arrow over the Houſe or Wall, with an Intent 
430 Hurt to People, and one is thereby ſlain, this is Murder; and i ; 
were. without ſuch Intent, yet it is Manſlaughter, and not bare 7 
Infortunium, becauſe the Att itſelf was unlawful ; but if the Man we! 
tiling an Houſe, and let fall a Tile knowingly, and gave Warnins 2 
yet a Perſon is killed, this is per Infortunium; bot if he gave not kat: din 
+Thisioup- nient Warning, it is Manſlaughter, quis non adbibuit debitam Dilgenian 
on Suppoli- Tt 
tion, Da the Houſe do not ſtand near an Highway or Place of Reſort, for then, cho be fh 
ery out firſt, it is Manſlaughter. Sec Hull 's Caſe 1664. Kel. 10. | 


| | con 

[ide ante Page 668.] _ 1 66-4 der . 
6 : 3 725 z 714% 1 1 | Tt 
. a YT TIT TT I — — Nil 


(D) Of Manſlaughter ; and herein of Manſſaug e 

| ter exempt from Clergp bp the Statute of 1 

1 „ nh ona d a ng 

| . b Hg, FANSLAUGHTER, or ſimple Homicide (a); is the vol 
| C. 466 EVI Killing of another without Malice expreſs or implied, and 


| G@) By ſers not, in Subſtance of the Fact, from Murder, but only differs Th 
flaughter, is theſe %% ne 8 d pu! 
underſtood = „„ . 
Tuch Killing as happens either on a ſudden Quarrel, or in the Commiſſion of any unlawful ll b 


withou any deijerneImtecion of doing Milhicf. Hawk, 5. C. 76 


Hal. Hiſt. 1. In the Degree of the Offence, Murder being aggravated with be Fe 

P.C.466-7. lice. preſumed or implied, buy Manſlaughter not; and therefore in M Ircun 

© laughter there can be no Acceſſaries before. 2. In the. Form of But 

Page 672 * Indictment, the former being always Felonice-ex malitia precogit i 

terfecit & Murdravit, the latter only Felonice interfecit. 3. In the! 

of Clergy, Murder being by the Statute of 23 H. 8. cap. i. eis 

from the Benefit of Clergy, but not Manſlaughter. 4. In the low 

of the Pardon of Murder ; for though at Common Law 2 Pardo ! Re 

all Felonies had pardoned Murder, yet, by. the Statute of 14 Ric Alf 

cn. 1. the Pardon of Murder muſt either be by the expreſs Ve 

Murder, or elſe it muſt be a Pardon of Felonice- interfefio, witha bis $t 

cial Non Obftante of the Statute of 13 Rich. 22 

But there is a particular Kind of Manſlaughter from which th Morde 

(4) It is ge- nefit of Clergy is taken away by the (5) 1 Fac. 1. cap. 8. 4 

nerally hol - any Perſon ſhall ſtab. or thruſt any Perſon or Perſons, that 

3 6 not then any Weapon drawn; or that hath. not then firſt 

3 3 the Party that ſhall ſo ſtab or thruſt, ſo as the Perſon or pe 

rative ofthe ©* ſo ſtabbed or thruſt, thall thereof die within the Space 

Common Months then next following; although it cannot be proved Jon 
Law. 4 the ſame was done of Malice forethougbt, the Offender b . 

Keen. «of Clergy, provided it ſhall not extend to him that ab "hl 

| Hawke 7 t dende, or by Misfortune, or in preſerving: the Peace, or dul ge 
S his Child r Servan rt... 


MURDER any HOMICIDE 
| |. he Conſtruciion of this Stature, the following Opinions have been 


7 . wherever a perſon, who 27 to kill another, was ſtruck by Jon: 240. 
beron n in the Quarrel before he gave the mortal Wound, he is out of the e 
ate though he nimſelf gave the firſt Blow. ; Gage - 


That he only who actually gives the Stroke, and not any of thoſe who Allen. . 


tent be ſaid to do ĩt by Conſtruction of Law, as being preſent and aiding galk. ; 
od if 11 abetting the Fact, are within the Statute; from whence it follows, that ol. 2. 855 
rely it cannot be proved by whom the Stroke was given, none can be found Hawk. P. 


wer 1 within the Statute ; but the IndiQment, though formed ſpecially C. 77. 
an 40 Statute, and concluding contra far mam Stat is yet a = Is 2 Os 
conv ment of Manſlaughter againſt them that were preſent aiding and abet 468. 
entian ung; and upon ſuch a ſpecial IndiQtment of Manſlaughter upon the Sta- 
me, the Priſoner may be convicted of ſimple Manſlaughter, and ac- 
quited of Manſlaughter upon the Statute, and the Inditment ſerves for 
common Manſlaughter, as well as a Man upon an Indictment of Mur- 
der may be acquitted of Murder, and convicted of Manſlaughter, | 
That the Killing of a Man with a (5) Hammer, or ſuch like Inſtrg- Jon. 432. 
vent, which cannot come properly under the Words ruft or fab, is not 3 Lev. 266 
Killing within the Statute ; but it ſeems that the diſcharging a (c) Piſ- Hawk. P. 
l or throwing a Por, or other dangerous Weapon at the Party, is within C- 15 5 
the Equity of the Words having a Weapon drawn ; for penal Statutes . 
Tr: conſtrued ſtrictiy and favourably and equitably for the Subject. be 


5 ; ; f were with a 
word or with a Pikeſtaff, it is within the Statute ; but if by a Shot of a Piſtol, Blow with 3 
dun or Staff, Quere, Hal. Hiſt P. C. 470. (e) So if the Party ſlain had a Cudgel in his Hand. 
tia Weapon drawn within this Statute; but this muſt be intended of ſuch a Cudgel as might 
heobably do Hurt, not a ſmall riding Rod or Cane. Hal. Hiſt P. C. 470, | 


The Indictment to ouſt the Priſoner of his Clergy, muſt be ſpecially form- Hal. Hift. 
{ purſuant to the Statute, viz. that he did with a Sword, &c. ſtab the Party P. C. 463, 
lead, he having no Weapon drawn, nor having ſtruck firſt ; otherwiſe it 

il be but a common Manſlaughter, and the Party will have his Clergy. 

The Indictment need not conclude contra for mam Statuti, no more than Styl. 86, 


de Pelony, but ouſts the Priſoner of his Clergy, where the Crime is fo F. E. 468» 
rcumſtanced as the Statute expreſſcth. | . 
hut yet it doth not vitiate the Indictment, though it do conclude & fc Cro. Jac. 
Wofecit contra f:rmam Statuti, and accordingly, for the moſt Part, to 283. 


the! ibis 5 the Indictments upon this Statute do conclude contra formam Hal. Hiſt. 

1. ele auti; ſo it is good with or without ſuch Concluſion; but it is beſt to . 468. 
the f low the common Uſage, becauſe every Man doth not readily obſerve 486673 
Pardo be Reaſon of the Omiſſion of that Concluſion. | | 

3 Ric Alſo the Uſe hath been, in Caſes of this Nature, to prefer two Indict- Hal. Hiſt. 

s We ſents againſt Offenders in this Kind, wiz. one of Murder, another upon P. C. 468. 
vith 2 Ws Statute, and put the Priſoner to plead to both ; and to charge the 


Jury firſt with the IndiQment of Murder, and if they find it not to be 
Purder, then to charge them to inquire upon the other Bill ; becauſe, if 


« N nit upon either, the Offender is ouſted of Cay . 
that  b the Year 1657, at Newgate, before Glyn, who then fat as Chief Juſ- Hal. Hig. 
rſt | ce, a Man was indicted upon this Statute, and a Special Verdict found, P. C. 470 


ut a Bailiff, having a Warrant to arreſt a Man, preſſed early into his 


ace 0 Mamber, with Violence, but not mentioning his Buſineſs, nor the Man 
roved Wing him to be a Bailiff, nor that he came to make an Arreſt, ſnatched 
ef 1s ( wm Sword that hung in his Chamber, and ſtabbed the Bailiff, where- 
Is i be preſently died; there was ſome Diverſity of Opinion among the 
cal ages, whether this were within the Statute ; but at length the Prifoner 


died to his Clergy ; for though this Cafe was within the W ; 


| Burglary or Robbery ; for the Stature doth not make the Offence to Hal. Hiſt, 
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MURDER AD HOMICIDE. 
the Statute, and not within the particular Exceptions, yet it was eld F 
this Caſe was never intended in the Statute ; for the Priſoner did not 10 


baut that the Party came in to rob or kill him, when he thus violem! 
broke into his Chamber, without declaring his Buſineſs. 


C) Of juftifiable Homicide : And herein, 


14 7 iS 
1. As it happens in the due Execution and Advancement of publie Juſli e 
WARE UCH Kilſing as happens in the due Execution and Advancement fu 
87, 8g. Public Juſtice, is deemed juſtifiable Homicide ; the Miniſters of | "If 
Stamf. 13 tice being under the ſpecial Protection of the Law; and therefore if reſp. 
1 8 = - Perſon, having actually committed a Felony, will not ſuffer hiniſe f 10 fel 
Steig 44 arreſted, bur ftand on his own (2) Defence, or fly, ſo that he cannot re thi 
N ſibly be apprehended alive by thoſe who purſue him, whether private P AM 
192,258. ſons or public Officers, with or without a Warrant from a Maziſtra, | dm, 
Hale's Hiſt. may be lawfully ſlam by them. | | re 
. 5 N | "IN 
Hawk. P. C. 59. (a) But if the Priſoner makes no Reſiſlance, but flies, and the Officer, bi Lib 
fearſul leſt the Priſoner ſhould eſcape, ſtrikes him, whereof he dies; this is Murder, Hi The 
| Hiſt, F. C. 481. For here was no Aſſault ſirſt made by the Priſoner, and ſo it caunot be: 0 
Jendendo in the Officer. | | P 
| | 1 1 a1 
Hawk. P. So if an innocent Perſon be indicted of Felony, where, in Truth, 1 eatio 
C. 11 Felony was committed, and will not ſuffer himſelf, to be arreſted ty den 
Officer who has a Warrant ſor that Purpoſe ; he may lawfully be E 
by him, if he cannot otherwiſe be taken; for there is a Charge agui Ut « 
hum on Record, to which, at his Peril, he is bound to anſwer. lde 
Co, 68. So if a Priſoner, endeavouring to break the Gaol, aſſault the Gad. al 
* 1 he may lawfully be killed by him in the Affray. Op 
* 612 Tio 
Hawk. P. So it thoſe who are engaged in.a Riot, or forcible Entry, or Detaind 
C. 71. ſtand in their Defence, and continue the Force, in Oppoſition to the Gu 3 
mand of a Juſtice of Peace, c. or reſiſt ſuch Juſtice endeavourugj + K 
Poph. 121. arreſt them, the Killing of them may be juſtified ; and ſo, perhaps, ; | 
455 the Killing of dangerous Rioters by any private Perſon, who cannot wit & is. 
*Page674 Wiſe * ſuppreſs them, or defend himfelt from them ;. inaſmuch 2s 0, ll 
private Perſon ſcems to be authorized by the Law to arm himkei Min 
the Purpoſes aforeſaid. ©} P wa the 
Cromp. 30. 80 if Treſpaſſers in a Foreſt, Chaſe; Park or Warren, or any nch Wh 
Dyer 326. Ground, wherein Deer are kept, will not render themſelves to the Reg ber F 
Hawk, P. ers, upon an Hue and Cry made to ſtand to the King's Peace, but fly f ant 
C. 71. or defend themſelves againſt them; they may be ſlain, by Force of n i 
Statute De malefadoribus in parcis, and 3 & 4 V. & M. cap. be? gat 
Plow, 9. b. If either of the Parties fighting in a Combat, allowed by Law ot a 0 
Dalt. c. 98. Trial of ſome ſpecial Caſes, be lain, he who kills him is juſtibed; 2nd ling 
2 ny. 221. Death of the other is imputed to the juſt Judgment of God, who f f 
1 5 ſumed to give the Victory to him who fights in the Maintenae X 5 
; Trath-. >; | | 8 3 | 11 
Rol. Rep. If a Sheriff, being reſiſted by one whom he attempts lawfully | 
189. in a Civil Action, or to retake after he has arreſted him, rae 7 . 
ans $6. him in the Affray, he may juſtify it; though he never ours C 
911 a” ſtood his Ground, and attacked the Party; but if a Perſon bare) 1 
Hawk. P. . 1 . | | 
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MURDER an» HOMICIDE. | 
rrecution of (a) Civil Proceſs, the Sheriff cannot juſtify killing (% Herein, 


| _ ſays my 
| | Lord Hale, 


Difference is between Civil Actions and Felonies; that if a Man be in Danger of Arreſt by a 


C. 481. 


in Debt or Treſpaſs, and he flies, and the Bailiff kills him, it is Murder; but if a Felon fly, 
eee be otherwiſe taken, if he be killed, it is no Felony; and in that Caſe the Officer ſo 


reits nothing, but the Perſon ſo aſſaulted and killed forfeits his Goode. Hale's Hiſt. 


d 


, 


wmicide may be juſtified in the due Execution of Public Juſtice ; 
r herein theſe Rules muſt be obſerved. | : | | 1 8 
| That the Judgment, by Virtue whereof the Party was put to Death, 10 Co. 76. 
den by one who had Juriſdiction in the Cauſe ; for otherwiſe both s c. 98. 
4+ ard Officer may be guilty of Felony; as if the Court of Common une yn 
bo ire Judgment on an Appcal of Death; or Juſtices of Peace on an ,,, 
gement of High Treaſon, and award Execution, which is executed; 
tif Juſtices of Peace condemn a Man to Death, on an Indictment of 
x{pals, and he be executed, they only, and not the Officers, are guilty 
Felony ; becauſe they had a Juriſdiction over the Offence, and there- 
r their Proceedings are erroneous only, and not void. 1 - 
AM:n hath the Liberty of In fangthief, the Steward of the Court gives Hal. Hiſt. 
{ment of Death againſt a Priſoner againſt Law ; this was a Cauſe of P. C. 454- 
zure of the Liberty, but was not Murder in the Judge, quia fadtum | 
beater licet ignorantur. 2 R. 3.10. a. The Caſe of the Steward of 
Liberty of the Abbot of Crowland, 0 
The Judgment muſt be executed by the lawful Officer; for thoſe anci- Hawk. P. C. 
t Opinions, that any one may kill a Perſon attainted of Felony, and 7. Hit. 
x: Man condemned in an Appeal of Death is to be executed by the p. C. 435. 
ztions of the deceaſed, are now abſolete; and at this Day, even the 
{zz who condemns a Man, cannot execute his own Sentence; neither 
athe proper Officer do it, but by a lawful Command, without being 
Wy of Felony. : i | 3 1 
The Execution muſt purſue the Judgment; therefore if the Sheriff be- 
al 2 Man, where Beheading is no Part of the Sentence, it is the gene- 70. Hal. 
Opinion, that he 1s guilty of Felony. | Hiſt, P. C. 
5 433. 8. F. 
Becauſe an AQ of deliberate Cruelty. 


; As it happens in the Defence of a Man's Perſon, Houſe, or Goods. *Page675 


k is clear, that the Killing of a Perſon in the Defence of a Man's Per- Hawk P. C. 
\ Uouſe, or Goods, is juſtifiable in the following Inſtances ; as, where 71.andſeve- 
an kills one who aſſaults him in the Highway to rob or murder + him; ral Authori - 


de Owner of a Houſe, or any of his Servants, or Lodgers, c. kills *** ogy 
who attempts to burn it, or to commit in it Murder, Robbery, or Hal. Hit, 
ber | clony ; or a Woman kills one who attempts to ravith her; or a (a) P. G. 484. 
an coming ſuddenly and finding his Maſter robbed and ſlain, falls (a) So of a 
1 the Murderer immediately, and kills him; for he does it in the Huſband in 
ht of his Surpriſe, and under juſt Apprehenſions of the like Attempt Defence of 
a bimſelf ; but; : PT his Wiſe, a 
; but in other Circumſtances he could not have juſtified the Child of his 
"ny of ſuch an one, but ought to have apprehended him. Parent, Ne, 
. . | | e converſo, 
be AQ of the Aſſiſtant ſhall have the ſame ConſtruQion, in ſuch Caſes, as the AR of the 
7 abed ſhould have had, if it had been done by himſelf. Hal. Hiſt- P. C. 484.— f By 
e 5. it 18 no Forfeiture for killing a Man attempting to commit Murder or Robbery, 


wh Man cannot juſtify the Killing another in Defence of his Houſe or Hawk P. C. 
or even of his Perſon, for a bare private Treſpaſs ; and therefore 27. 


Hal. Hi. 


he P. C. 485. 
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C. 73. brought upon himſelf by his own Fault; and therefore, if Rint 


Hawk. P. It ſeems a reaſonable Opinion, and countenanced by the old Boy 


C. 69. 
 *Page676 ed, and * proved to the Court on an Indictment or Appeal of Mar 


Indictment, or Charge of Felony, the Priſoner cannot plead any Thing by Way of Jullibat 


he who kills another, who claiming Title to his Houſe, 

it by Force, and ſhoots at it, or that breaks open his Windows ;, 

to arreſt him, or that perſiſts in breaking his Hedges, after ben i 

den, is guilty of Manſlaughter; and he, who in his own Defen wy 

another that aſſaults him in his Houſe in the Day-time, and pla 

pears to intend to beat him only, is guilty of Homicide e 

Which he forfeits his Goods, but is pardoned of C ; Yet it 2 

that a private Perſon, and a ſortiori an Officer of Jullice, who h * 
unavoidably to kill another in endeavouring to defend himſelf 5 6 

ſuppreſs dangerous Rioters, may juſtify the Fact, inaſmuch i he 

: does his Duty, in Aid of the Public Juſtice. | e 
Hawk. P. k a Man be dangerouſly aſſaulted by another, as with a drawn &F 
C. 54. Sc. without any previous Affray, though in a Town, or other pi 
| where Help may be expected, and uſe the fame Caution to avoid fob 
as would make the Killing the Aſſailant Homicide ſe defend-nds 0 

there had been a previous Affray, and then unavoida ly kill the 

failant, it ſeems reaſonable that he may juſtify it. — 

Dalt. c. 98. It ſeems alſo that in ſome ſpecial Caſes, a Man may juſtify even k 
ing an innocent Perſon; as where in a Shipwreck two Perſohs get ug 

the ſame Plank, which will not ſupport them both, and one truls 


. MN 5 
Cro. Car. So if a Man be awakened in the Night with an Alarm that Thi VE 
Ion * are in his Houſe, and ſearching for them in the Dark, with his Su born 
1 © $7:00 


drawn, happen to kill a Perſon lying hid in Part of the Houle, whe 
Truth had no ill Deſign, and was brought thither by a Servant in 
der to aſſiſt in cleaning the Houle ; it ſeems he may juſſiſy the f 
1 inaſmuch as it hath not the Appearance of a TR 
Hawk. P. But a Man ſhall never juſtify himfelf under a Neceſſity which 


wrongfully detaining a E ouſe by Force, kill the Party ejeQed, or 
of his Aſſiſtants who attack it from without, and endeavousto bur 
they are guilty of Manſlaughter. 


that a Fa& amounting to juſtifiable Homicide, being ſpecially (6) ple 


750 But the Party. ſhall be diſmiſſed without being arraigned, Ic. But 
herein my certain, that a Fact amounting to excuſa%e Homicide cannot be ſople 
Lord Hel ed; but the Party muſt plead Not gulity, and give the ſpecial Mal 
ſays,itisge- in Evidence: Alſo it is certain, that where a Fact amounting to 
83 fable Homicide is found by a Jury, the Party is to be diſmiſſed, 10 
ed, chat in being obliged to purchaſe a Pardon, Cc. | 


Caſe of any 100 
ms, that he did it in his own Defence, or per infortuniuin. but muſt plead Not guilty; and, 


his Trial, the ſpecial Matter is to be found by the Jury, and thereupon the Court gives 


ment. Hal. Hiſt. P. C. 478.——+ Fide infra 676. | ih 
* x i wu 
— äꝗ | — | Nurt t 

| | | | f unt 

CC) Of exrcuſable Homicide ; And herein, 1 


1. Of Homicide per Infortunium, or Chance-medley. 


- FD XCUSABLE or Involuntary Homicide is of two Kinds. fl. * 
1 it is purely In voluntary and Caſual; as the Killing of a Man 
13 fortunium. 2dly, When it is partly Involuntary, and partly Volugk 

but occaſioned by a Neceſſity which the Law allows, whichis cc 0 
called Homicide ex necgſſtate; as killing a Man in his own 1 „ 


MURDER ayv HOMICIDE. 


Homicide per infortunium is where a Man is doing a Jawful Act, and Hal. Hiſt. 
ir Intention of bodily Harm to any Perſon, and by that Act, Death P. C. 42 
| other enſues ; as if a Man be ſhooting at Butts or Pricks, and by 

Ally bis Haud ſhakes, and the Arrow kills a By-ſtander. . . 
1nd though the Killing of another per infortunizm, be not in Truth Fe- Hal. Hift, 

u nor ſubjects the Party to 2 Capital Puniſhment ; and therefore, in P. C. 477- 
* Caſes the Verdict uſually concludes quod interfecit per infortunium & 

| ir felmiam ; yet the Party forfeits his Goods; and though he qught to 

ne, 91ſt de jure, a Pardon of Courſe, upon the Certificate of the Con- 

don, vet he is not to be diſcharged out of Priſon, but bailed to the next 

an, or Scfſions, to ſue out his Pardon of Courſe; for though it was not 

ine, but his Misfortune, yet becauſe the King bath loſt a gubject, 

that Men may be the more careful, he forfeits his Goods ; and is not 


«ently abſolutely diſcharged of his ae e- but bailed. 


Mot is agreed, that no one can excufe the Killing of another, by ſet- Hawk.P.C, 


n forth in a ſpecial Plea that he did it by Miſadventure, or fe defendendo, 76. 

«tha he muſt plead Not guilty, and give the ſpecial Matter in Evidence . + Vide ante 
b where, without any Intent of doing Hurt, a Perſon ehanees te kill 675. n. 
auer by the Head of a Hatchet flying off at Work; this being proved _ 5 
\Fridence, the Party is guilty of Homicide per infortunium only. e 
& where a Perſon happens to kill another by a Piece of Fimber flang Hal. Hiſt. 
bun from a Houſe ſtanding out of any Road, after loud Warning to all F. C. 473. 

Þ:ronsto ſtand clear; or by a Gun diſcharged at Wild-Fowl ; or by an 
icky Fall or Kick at Wreſtling or Football, or other ſuch like Sporre ; 

Fin fighting at Barriers ; or tilting by the King's Command; or by mo- 
brite Correction of a Child, Scholar, or Servant; bur if the Correction 
moderate, the Offence will be Manſlaughter at leaſt ; and if the In- 
nent be ſuch as apparently endangers Life, as an Iron Bar, Cc. it will 
E Murder, | | 
Hif a Man whip a Horſe on which another is riding, whereupon he Hawk. P. C. 

17s out and runs over a Child, and kills him, the Rider is guiley of 74. 

Ihaicide fer infortunium, the other of Manflaughter. | 1 
* But regularly, if the Act, which occaſions the Death of a Man, be a *Page677 
paſs, or cannot be attended with the manifeſt Danger of Hurt to Hal. Hit. 

&e Perſon of ſome Man, or be of ſuch a Nature, that it cannot be uſed P. C. 473» 
thout manifeſt Hazard of Life, and there were no deliberate Intent of 3 pc. 

chief, the Killing is eſteemed Manſlaughter ; as if a Man kill another ; Fg i; 

" hooting at Deer in a third Perſon's Park; or by flinging down a Piece 

# Timber into a common Street or Highway, though in Work, and after 
Firing to fland clear; or by throwmg Stones at another wantonly at 
Pay ; or by tilting without the King's Command; or by parrying with 

= wh covered with Buttons at the Points, or with Swords m the 
Wards, by : 
bur if a Man in the Execution of a deliberate Purpoſe to commit a Fe- Hawk. P. C. 

key, or to do a perſona] Hurt to another, or to do any unlzwful Act, ,,, 78. 
wh cannot but manifeſtly be attended with Danger of great perſonal Hal. Hit. 

Hun to ſome other, hap en to kill another, though it be not intended P. C. 475. 

zunlt any one in particular, he is guilty of Murder; as where a Man kills T 
Uther by maliciouſly Beating or Wolltding him ; or by Shooting at tame 
"i with an Intent to yarn ; or by knowingly and dehiberately 
r. a Gun; or throwing a great Stone or Piece of Timber; or 
ug with a Horſe, uſed to ſtrike among a Multitude, though he do it 
M vith an Intent to divert himſelf by frighting them ; or by engaging 
Riot; or robbing in a Park, Ec. | 
A Mun at the Diverſion of Cock-Throu ing at - Shrowetide miſſed his Fo, Cv. 
md a Child looking on received a Blow from the Staff, of which he Law. 261, 
it died; this was ruled Manſlaughter. 6 | 

2. 


74» 


Hawk. P. EG 
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MURDER axo HOMICIDE. 


2. Of Homicide ſe Defendends. 


8 L Homicide (a) ſe defendends is where one is forced to fight, on a ſug, 
Ss Affray, retreats as far as he can without endangering his own Life, 2 
{a) In Ho. then, and not befare, in order to ſave his Life, or to defend his Pere 
micide ſe de. from a Battery, (eſpecially if the Aſſault were in his own Houſe) piy 
— = the other a mortal wound; and it is ſaid by ſome, not to be ee 
| | ſtruck firſt ; but if a Man attack another upon Malice, in ſuch a Mannd 
_— wy 3 e an his Life, and then fly to the Wall, and kill him, he i; gui 
to be done urder. VV . 3 
C 5 ESSE > 
killing; for if he be merely paſſive, this will make it only a Killing per infortunium; and thay 
it be not Felony, not being accompanied with a felonious Intent, yet it ſubjects the Party to 
| ' Forfeiture of his Goods and Cbattels. Hal. Hiſt. P. C. VV 


Hal. Hiſt. - Regularly, it is neceſſary that the Perſon, who kills another in biscn 
P. C. 481. Defence, fly as far as he may to avoid the Violence of the Aſſault, beſcl 
| be turn upon his Aſſailant; for though in Caſes of Hoſtility between! 
Nations, it is a Reproach and Piece of Cowardice to fly from an Enem 
yet in Cafes of Aſſaults and Aﬀrays between Subjects under the ſame Lay 
the Law owns not any ſuch Point of Honour; becauſe the King :nd þ 
Laus are to be the Vindices injuriarum; and private Perſons are not truſt 
do take capital Revenge one uf another. 5 | 
Hal. Hiſt. There is Malice between A. and B. they appoint a Time and Plicet 
F. C. 479- fight, and meet accordingly, A. gives the firſt Onſet, B retreats as fa 
| he can with Safety, and then kills 4. who had otherwiſe killed him, ths 
Murder; for they met by Compact and Deſign, and therefore neither tha 
have the Advantage of what they themſelves created. 
Hal. Hit. There is Malice between A. and B. they meet caſually, J. afſaulrs 
P. C. 479. and drives him to the Wall, B. in his own Defence kills A. this is /e de 
Aena, and ſhall not be heightened by the former Malice into Murder; i 
it was not a Killing upon the Account of the former Malice, but up 
- Neceflity im poſed upon him by the Aſſault of 4. 

*Page678 In Fleet-ſtreet A. and B. were walking together, B. gave ſome proc 
Hal. Hiſt. ing Language to A. A. thereupon gave B. a Box on the Ear, they cloled, 
P. C. 483. was thrown down and his Arm broken, he runs to his Brother's Houſep 
ſently, which was hard- by, C. his Brother, taking the Alarm, came e 
with his Sword drawn and made towards A. who retreated ten or twel 
Yards, C. purſued him, 4. drew his Sword and made a Paſs at C. 4 
killed him; A. being indicted at Newgate Seſſions for Murder, the Ca 
directed the Jury upon the Trial to find this Manſlaughter ; not Murd 
: becauſe upon a ſudden Falling- out; not ſe defendendo, partly becauſe 
made the firſt Breach of the Peace, by ſtriking F. andpartly becauſe, un 
he had fled as far as might be, it could not, by Way of Interpret uon, 
{aid to be in his own 8 ; and it appeared plain]y upon the Evidet 
that he might have retreated out of Danger ; and his ſtepping back 
rather to have an Opportunity to draw his Sword, and with more Adv 

tage to come upon C. than to avoid him ; and accordingly at laſt it 
found Manſlaughter, 1 671, at Newgate +. | 


T Fide Foſter's Crown Law, Diſc. II, £65 6, Ms 
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(4) Of the Nature thereof, and hom it differs from 
g Retraxit. 078. 85 

) Who map be nonſuit. 679. i 

C) Yn what Actions there map be a Nonſuit. 
680, | | 

(o) At what Time a Nonſfuit map be. 680. 

how faz the Nonſuit of one ſhall be the Nonſuit 
of another. 681. A 

c) how far a Nonſuit for Part of the Thing in 
Demand ſhall be a Nonſuit for the Whole. 682. 

e) Of the Elke of a Nonſuit ; and herein of its 
being a peremptorp Bar. 682. 


_ 


_ 


1) Of the Nature thereof, and how it diffcrs from 
EC 3 


RE a Plaintiff is demanded and doth not appear, he is ſaid Co. Lit. 
to be nonſuit; and this uſually happens, where upon the Trial 139. a. 
leben the Jury are ready to give their Verdict, the Plaintiff diſcovers 2 Lil Reg. 
te Error or Defect in the Proceedings, or is unable to prove a material 73% 
kt, for want of a neceſſary Witneſs, Ic. and thereupon the Plaintiff 
we demanded, (as he muſt be) his Defaults“ recorded by the Secon- *Page679 
, nd the (a) Entry, is in Miſericordia quia non Proſecutus eſi breve 
=; upon which the Defendant recovers his Coſts againſt him, but this (a/ For the 
Fats fromſome ſuppoſed Neglect or Overſight, the Plaintiff, except in Farm of the 


r particular Caſes, is not (S) barred from commencing a new Action. r= 1 


oY 213. 
6 | _  aLeon.177. 
456.pl 6, (4) That where a Plaintiff is nonſuit, if he will again proceed in the ſame 
l, he muſt put in a new Declaration; ſor by his being nonſuit, it ſhall be intended that he 
- ſuch Cauſe of Suit as he declared in, and ſo that Declaration is veid, and he hath no Day 
un, L. il. Reg. 231 #.——But a Nonſuit by Miſtake may be ſet aſide, and a Diftringas de 
Þ anuiced, for which vide Cro. Car. 203. Cro. Jac. 669. Godb, 328, Raym. 38, 73. 
A Motion to ſet aſide a Nonſuit occaſioned by the Judges miſtaking the Law. Ca. 
| 1 wy 315,—Nonſuit diſcharged, being entered on Nis Prius without Habeas Corpus. 


* * 


ouſt commence his Suit de nove,——} A Plaintiff ſometimes ſubmits to be nonſuited, 
be x Pinion of the Judge is againſt him, the Judge giving him Leave to maye the Court to 

- _ alide, without Coſts.——If. the Judge does not give ſuch Leave, but directs a 

ha Plaintiff, if he conceives the Judge miſtaken in the Law, may move to ſet the Non- 
RR if the Court is of Opinior the Judge was miſtaken, will ſet ſame aſide, and ge- 
t Colts; In ſome particular Caſes, however, there may be Rcaſons ſufficient to 

| | x ' induce 


N O N 8 1 T 


Co.Lit,139, A Retraxit is when he is preſent in Court (as re . 

a. Intendment of Law, till a Day be given over, Le PR be is . . 
is given, and then he is but demandable;) and this is either pri oe ert 
the Entry is quod ſolemniter eractus non venit, ſed a ſe&a ſua in C Y 
Curie ſe retraxit, &c, or poſitive, when the Entry is quod fun f, 
cognaſcit ſe ulterius nolle Proſequi, Ic. It is called a Retraxit, beca f 
is the effectual Word uſed in the Entry, and is (c) a Bar to all 400 | 

(«)8 Co. 88. the like or inferior Nature. | 

%%% goto | 

down as a Rule. 4 Mod. 87. 8. P. 


„A Retraxit is always of ths Pre ofthe Platlitif'or Des 
9. Co. 58. 323; ee ee e Haintift or Demandant, and 
Beecher's not be, unleſs the Plaintiff or Demandant be in Court in proper Perl 
Caſe. | | | | | . 
Cro. Jac. 211. 8. C. Co. Lit. x58. b. S. P. 1 Wilſ. 306. 1 Term Rep. C. B. 
ee 's Council, with Conſent of the © ie not Fas ob 8 p 
tiff is not preſent in Court? A Juror is thus frequently withdrawn, when thoſe coi 
the Plaintiff clearly ſee it is for his Benefit, W N Wen 


& 


pal. 18, It is held, that = Retraxit cannot be entered (d) before the plan 
3 Leon. 19, declared, and if entered before, it hath but the Effect of Nonſuir. 
(d) Whe- e | | * | 

ther a Retraxit may not be entered after a general Verdict. Cro. Eliz, 465. dubitatur, 


Debt was brought upon a Bond againſt A. wherein A. and J. y 
jointly and ſeverally bound, and after Plea pleaded, the Plaintiff enterg 
Retraxit, and in an Action after brought againſt B. upon the ſame Bd 
whether this ſhould be a Bar, between (e) Dennis and Paine, Cre. ac. 
(e)Jon. 451. dubitatur & adjornatur. It was ſaid, that a Retraxit was in Nature 
8. C. and Releaſe, and a Releaſe to one joint Obligor diſcharged the other; by 
Judgment the other Side it was ſaid to be a Bar only by way of Eſtoppel between 
given for Parties, whereof no other ſhould take Advantage. | 
tiff. Veen e VV (B) W 
of a Defect | | „ | 6 
in the Plea. March. 95. S. C. dubitutur, but varies in the ſtating it; for by this Report, Debt 
brought both againſt A. and B. and the Plaintiff entered a Retraxit againſt A. and whether 
was a Diſcharge of B. is made the Queſtion, Yide Cro. Eliz, 762. None but the Delend 
can demand the Plaintiff, If neither Plaintiff nor Defendant appear after Canſe called, ind 
ſworn, the only Way is to diſcharge the Jury: Arnold v. Fobnflon, H. 6 Geo. Str. 267. Sai 
Abigler, T. g Geo. 2. Ca. B. R. temp, Hard. 305. if a Cauſe is tried by Provifo, theres 
de a Rule given in the Office, fat nifs prius per proviſo ſe querens fecerit defaltam; and iſ theres 
and Plaintiff is nonſuited, the Nonſuit ſhall be ſet aſide. Dodſon v. Taylor, M. 10 Geo. . 
105; ——[f it appears on the Record, that no Iſſue is joined, the Jury muſt be diſmiſſed, / 
v. Walker, T. 12 Geo. 2. Str. 111 7,——By Stat. 14 Geo. 2. c. 17. If Plaintiff negleds to bt 
Iſſue to Trial according to the Courſe of the Court, the Court on Motion on Notice, al 
gmett as in-Cafe of Nonſuit, unleſs they allow farther Time, and Deſendant to have Ce 
in Nonſuit. But if in Action againſt two on a] oint-promiſe, there is Judgment agund 
by Default ; and on Plaintiff's neglecting to bring Hue joined by the other on to Trial, Rule! 
tained for Judgment as in Cafe of a Nonſuit, yet Coſts cannot be taxed; for Plaintiff could: 
have been nonfuited on a Trial. Welter v. Goyton, T. 30 & 31 Geo. 2. Bur. 358,— * 
ſuit at Ni Prius muſt be recorded by the Judge of Niff Prius, and cannot afcerwards be test 
in Bank. Gardher v. Davis, P. 24 Geo, >. 1 Wil, 301. Elf Defendant has obtained? 
for Coſts for not proceeding to Trial, he cannot afterwards move for Judgment as in Caſe of 
ſui -. Barnes 131, 314, 316 ——Nonlvir ſhall not be ſet aſide, becauſe Plaintiff thought Det 
ant was miſtaken. Barnes 295. —— Nor pres, for want of Declaration demanded in the 2 
ſhall be ſet aſide. Barnes 311.—lf a Judge of Aſſize directs Nonluit erroneouſly, tac 
Remedy. Barnes 311— If Plaintiff dies after Nonſuit, and before Day in Bank, it i 2 
ed by the Statute, but is Error. Barnes 312. Rule to declare in C. B. muſt be in oy 


induce the Court to refuſe to ſet aſile the Nonſuit, unleſs the Plaintiff will pay Coll.. 
are ſeveral Defendancs, and all ſound guilty, PlaintiF may enter a Nolle profequi again auf® 
therefore, if in Trover againſt a Defendant Executor, and other Defendants not Executorh | 
is a Verdict againſt theſe, and the Executors found not guilty, Judgment ſhall not be wil 1 
Plaintiff may enter Nolle preſegui as to him, Dale v. Eyre, T. 24 & 25 Cee. 2. 


N ON SUI r. 


/ 


| (B) Who map be nonſuit. 


eren where agreed, that the King being in Suppoſition of La Bro. Nenſuit 
i\s2ys preſent in Court, cannot be nonſuit in any Information or 68. 


+ wherein be himſelf is the ſole Plaintiff ; but is held, that any In- Co.Lit.1gg. | 


or ui tam, or Plaintiff in a popular Action, may be nonſuit, and b. Rol. Abr. 


| 5 wholly 1 determine the Suit, as well in Reſpe of the King as of 1 oe if 
{lf | 


this does 

© | * | not mean a 

on the Merits, and if ſuch Plaintiff, by Colluſion with the Defendant, does not chooſe to 

-1 whether the King may not proceed for. his Share of the Penalty In a gui tam Action, 

dent as in Caſe of a Nonſuit may be entered on a Rule to ſhew Cauſe, Watſon v. Fobnſon, 
1j Geo, 2. 1 Wil. 325 · N 5 . 


Fu Infant bring an Aſſize by Guardian, although that the Infant diſ- 3 9Aſſ. pl. x 
u the Suit in proper Perſon, yet no Nonſuit ſhall be awarded. 2 Rol. Abr. 
dere an Executor need not name himſelf Executor, he ſhall pay Coſts 13% 8. C. 


11 Nonſuit, and the naming himſelf Executor ſhall not exempt him *Page68o 


6 Mod. 181. 


nt, | | 
[fn Attorney of the Common Pleas is ſued in an Action there, he ſhall 20H. 6.3 4. b 


le demanded, becauſe he is ſuppoſed always preſent aiding the Court. _ 285 


8 1 5 1 . of I - 


00 Jn what Am ions there may be a Pontuit. 
| Perſon may be nonſuit in a Writ of Error. Rol. Abr. 


130. 


A Perſon may be nonſuit in a Writ of falſe Judgment. ic. 255. 


8. P. 


(he cannot be nonſuit in any Action in which he is not an Actor or py 


andant; and though he afterwards become an Actor, yet, not being 130. 8. C. 
(nally ſo, he cannot be nonſuit as an Avowant; ſo of Garniſhees who 22 E. 4. 10. 
me Actors, but were not ſo originally. | | 
vil a Perſon outlawed hath a Charter of Pardon, and ſues a Scire facias 2 Rol. Abr. 
aſt the Party, though hereby he is an Actor, yet he cannot be nonſuit. 439. 
ia Man traverſe an Office he cannot he nonſuit, although he is an - Ret Abs 
; for he hath no Original pending againſt the King. . 


1 


130. 
| ; Dyer 141. 
pl. 47. this is made a Que. 


— 


R Plaintiff's Attorney praQtiſes. Barnes 312.——On Motion for Judgment, as in Caſe of 


ut, Rule for the Plaintiff to enter Iſſue; if he does not, Defendant may have Non prof. il he 
nt, the Roll muſt be produced, and Defendant may move for Nonſuit; if Court admits 

why Nonſuit ſhould not, &9'. they appoint Day for Trial; on ſuch Motion, there muſt be 
wit that the Cauſe is not tried. Barnes 313, 316.——Sickneſs of Plaintiff—Marriage of 
Pantif—that the Bankrupt did not attend Aſſignees, Plaintiffs—that material Witneſſes 


if Record offered to be entered, though a little out of Time—ſufficient to prevent 


Rat 25 of Nonſuit, Barnes 313, 314, 315, 316, 464. udgment as for Nonſuit ſhould 
3 for the firſt Term after Die Cano proceeded to Tal Rane, 314 —Keplevins 
Fw fu lam are within the Statute, Barnes 315, 317, —lf Plaintiff was ready, but the 

, 4g come on becauſe the View was not returned by ſix Jurors, Judgment ſhall not be 
þ Re 498 —If Defendant has obtained a Rule for Judgment 2%, the Court will not 

q ve to amend his Declaration by ſtriking out Allegation, but Judgment ſhall he 
3 318. — Judgment as in Nonſuit, may be moved for without 'Term's Notice, 
kat roceedings ina Year. Barnes 308. In Replevin, If Plaintiff does not appear at 
Pe t brings down Record, Nonſuit ſhall be entered, and not Verdict for Befend · 

%, it ſhall be ſo amended at Defendant's Coſt, Barnes 458. n 
| ut 
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11H. 4.52. But in a Petition of Right againſt the King THE 
2 poems? 16. = await _ ng the Plaintiff may be 


130. 2 
3 . L | | their 
47 E. 3.5. b. So in an Audita Querela to avoid a Statute, the Plaintiff may be noof 1 
for he is Plaintiff in this Action. 5 : e 
45 E 3.16. If to two N:hils returned on a Scire facias on a Charter of Pardon 10 
th Plaintiff does not appear, he ſhall be nonſuit ; for the Statute org, the 
dhat upon his appearing he vught to count againſt the Defendant. 
555 1 5 | | [n 
N 5 ; ; ; : beca 
D) At what Time a Nonſuit map be. 90 
5 „ c ; _ grout! 
e A T tae Common Law, upon every Conrinuance, or Day given « real 
3 before Judgment, the Plaintiff was demandable, and upon lis N mand 
Common appearance might have been nonſuit. 3 Dem 
Law if he 1 | io 18 þ | . 
did not like the Damages given by the Jury, he might be nonſuit. 5 Mod. 208. "i 
| But now by the 2 H. 4. cap. 7. it is enacted in the Words follow! * 
« Whereas, upon Verdict found before any Juſtice in Aſſiſe of Nel! 4F 
« ſeiſin Mort danceſter, or any other Action whatſoever, the Parties be of th 
* this Time have been adjourned upon Difficulty in Law, upon the My a 
«* ſofound; it is ordained and eſtabliſhed, that if the Verdict paſsaga 
| „the Plaintiff, that the ſame Plaintiff ſhall not be nonſuited.“ A 
8 But not withſtanding this Statute it hath been held, that the Plat P 
f 1 Fg may be nonſuited after a ſpecial Verdict, or after a Demurrer and (a) } No 
© 2 Kol. Abr. gument thereupon. ve 
131-2. 3 N | = the I 
3 Leon. 28 ty vide 2 Hawk. P. C. 184. {a} In Debt upon an Obligat on, upon Demurrer, 
Caſe being argued, the Opinion of the Court was againſt the Plaintiff, and Rule given, hatt 
ment ſhould be entered for the Defendant; and the Plaintiff prayed that he might be nonſut 
and becauſe he had the ſame Term appeared, and argued by his Counſel, and had prayed | 
ment, he could not be nonſuited the ſame Term. Cro. Jac. 35. = 
*Page681 If there be Judgment to account, and Auditors aſſigned, and the 
2 Rol. Abr. upon a Capias ad Computandum, the Plaintiff cannot be nonſuited on Tr 
131. Ni Original, becauſe the Original is determined by the Judgment to accot (X 
_ us | If the Defendant wages his Law, and a Day is given him over to art 
30 . 3. Term to make his Law, if the Plaintiff does not appear that Day he 
2 Rol. Abr. be nonſuited ; otherwiſe if he wages his Law immediately, or, as f Ti 
131. hold, on a Day in the ſame Term. 5 1 th 
; : ; Part, 
way | 
If 
| . | gd : | ; Iſue 
(E) Dew far the Monſuit of one ſhall be the Pon 10 
9 5 98 ok another. 3 8p 
| 1 „ | If 
Co.Lit.139 JN real or mixt Actions, the Nonſuit of one Demandant is not * * 
2 Inſt. 563. 1 ſuit of both; but he that makes Default ſhall be ſummoned an the 
qo Boys ed; but regularly, in perſonal Actions, the Nonſuit of the one Ef 
131. Sev . | aui, 
el Nonſuit of both. | "6 
Co.Lit.139 But in perſonal Actions, brought by Executors, there ſhall - No 
"bas Bug and Severance, becauſe the beſt thall be taken ſor the Benefit of t y 


aa VS: 0 
10 ſo it is in Action of Treſpaſs, as Executors for Goods taken out of their 
aun Poſſeſſion. Like Law in Account, as Executors by the Receipt of 
their own Hands. | 


Audita Querela concerning the Perſonalty, the Nonſuit of the 
hey Nonſuit of the other ; becauſe it goeth by Way of Diſcharge Co. Lit. 139. 


(a) In an 


rela, Scire 
facias, At- 


the other. 


taint, the Nonſuit of one ſhall not prejudice the other. 


ln a 9uid Furis clamat, the Nonſuit of the one is the Nonſuit of both, Co. Lit. 139. 
ecaule the Tenant cannot attorn according the Grant. * 

dome Actions follow the Nature of thoſe Actions whereupon they are Colt. 139. 
rrounded ; as the Writs of Error, Attaint, Scire facias, and the like, If a 4 Wa ah 
rel Action be brought by ſeveral Præcipe's againft two or more, if the De- 133. 
nandant be nonſuit againſt one, he is nonſuit againſt (5) all; for, as to the (, But 


Demandant, it is but one Writ under one Teſte. mhers: . 

0 | - al 

may enter a Nulle Proſequi againſt one, and have Judgment againſt the reſt, vid: 2 Rol. Abr. 107, 
(wo, Car. 239, 243. Hob, 70, 180. Carth, 19. 3 Mod. 101. 


ln an Appeal againſt divers, whether they plead the ſame or ſeveral Iſſues, Cro. Eliz. 
i hath been adjudged, that a Nonſuit againſt one, at the Trial of any one 460. pl. 6. 
if the Iſſues, is a Nonſuit as to all, becauſe ſuch a Nonſuit operates in Na- Pyecr 120. 


tare of a Releaſe to the Whole. | 133. 

. : - | | Sid. 387. 
A Latitat was ſued out againſt four Defendants in a the Plaintiff 2 Salk. 455. 
ws nonſuit for (c) Want of a Declaration, and the Defandants Attorney Pl. 1. 
entered four Nonſuits againſt him; and it was held to be irregular, becauſe e 
the Treſpaſs is joint; and though the Plaintiff may count ſeverally againſt 


# WS mays. | before Ap- 
the Defendants, yet it remains joint till it is ſevered by the Count. | pearance at 


TH | - the Return 
of the Writ, or after Appearance at ſome Day of Continuance. Co. Lit. 138. b. 


'(F) How far a Nonſuit foz Part of the Thing in page 682 
Demand ſhall be a Nonſuir for the Whole, 


Tis laid down as a general Rule, that a Nonſuit for Part is a Nonſuit for 2Leon.177. 
{ the Whole; but it hath been held, that if a Defendant plead to one Hob. 180, 
Part, and thereupon Iſſue is joined, and demur 'to the other, the Plaintiff 
lay be nonſuit as to one Part, and proceed for the other. 
lf in Debt the Defendant acknowledges the Action as to Part, and joins 2 Rol. Abr. 
Iſve as to the Reſidue, and the Plaintiff hath Judgment for that which is ſo 134- 
vafelled; but there is a Ceſſat Executio, by reaſon of the Damages to be aſ- | 
ſed by the Jury; if the Plaintiff be nonſuited in this Iſſue, this ſhall not 
be a Nonſuit for the Damages to be given, becauſe that he had Judgment. | 
If in Trover for divers Goods the Defendant pleads, that as to ſome of 2Leon.177. 
> Goods they were fixed to his Freehold, as to others that he had them 2 
the Gift of the Plaintiff, and as to the reſt Not guilty ; and as to the firſt, 1. adit 
4 tiff enters non vult ulterius Proſequi ; this amounts only to a Re- proces, 
ny is no Nonſuit, ſo as to bar the Plaintiff from proceeding on 
eG er by tha the Plea, on the Rule, that a Nonſuit for Part is a Nonſuit 
To, III. 3D (G) Df 


a 


<9 Le” - —— enmy_—e-" A————_ 
2 


vu freeing themſelves, and therefore the Default of the one ſhall not hurt 4 ite Ove 


6 Co. 26. 


- — pert - pot = 
— 3 2 om. — - OST 
. Gs Re — oa rn ere rer erne _ - = I ; ba ex s 
— — „%% ˙ A DAE: — K Es as Pate „ 
4 * . 7 — 4 - . 
8 


2 Rol. Abr. : 


- 
Ge ee ee P. —— AMT 2h En ada ER.» Lol 22. 


5 
' 
2 


""_ 
CREE 
FM 
85 

” 


1 
1M 
1 
* 
Ms 
1 
wh; =Y 
7 4 
1 
= 
"4 
1 
1 
5 
79 
1 
-» 
l 


pn SET: 
— 


IT 
e 


* 
- r 


whe 


n 
8 
ws; bh. of > 
ApS 


. ey renee Ee ²˙ A 


wo — * — 
r — 
* po T2", 
9" 2 0 


— 2 A — SO r 
. * — 
r 2 2 


— 


3 
_ , min e - — - 1 ö ' 3 — 255 5 1 * ——. — 8 * 


— = 2 * 
2-4 2 1 
WY 2 LAS; . 
2 rg Rr wx 
22 yn = oe ne 


- af = Sen 
- 2 . 2 F 2 W * 
— - wht; — 1 0 _—— rs ” x 2 U , "Fs 8 -— a 
2 8 2 N n 2 oe 3A 2 ; 4 PEE 8 a : 2 : i 
ES 1 550058 : 1 e * 5 9 C D P 2 , 1 8 ot : "a ne RE 8 8 E 
3 4 9 r 2 3 R r 4 3 2 ' r . 2 3 n f " 4 Sad 44 
" me” 2 ys * \ ENS 3t, 5. 4682, IQ FIT 5 4 1 = © == 4 — 8 we Sy 7 1 x pms <4 8 N 8 WER 2 > = 8 5 2 "EF = hag > 2 a 
c S vs As a "DT Sn er oo 3 A r IE-s7 4, ET a. 7 F „ e — ud 7 r n N 
eee . n . a PFF 2 K 5 eee Ne 228; ** 5 . N e * 5 ; ot : 
* 1 4 mo 1 * 8 > p * * 8 is N * 0 2 1 * Wo ; IG F 5 OY. A Sh gr patter: 8 * — 2 . ** ts nog 5 — 2 

XR — RIO 2 Wh —— IP * — p OI IVE" n W 7 2 2 - a IS. n 2 — 0 — g 

„ " N "i 0 . 5 Ag N r wk Age 's N (+ . : 2 3 50 2 , : 4 
, 88 - „ 8 peſt. 8 E 1 {7 þ 2 
1 = 1 * 3 "I r 


f 8 3 
'% 2 5 1 XY n 1 F 
£ . = J ns _ N 2 5 
IE ow oh ** pad 
72 * 1 9 3 
— 882 e SOAR obs 


— 2 7 ” T ” _ b 


io S380 L% 
(G) Df the Effea of a Nouſuit; ant hbezein af 


being a peremptory Bar. 


A Noenſuit, as hath been obferved, is regularly no peremptory B. 
I but the Plaintiff may, notwithſtanding, commence any new Fe 
of the ſame or like Nature; but this general Rule hath the following 
| ceptions. HT „„ 
Eo. Lit. 39. 1. It is peremptory in a Quare Impedit; and in that Action a Diſco 
a. nuance 1s alſo peremptory ; and the Reaſon is, for that the Defendant ha 

by Judgment of the Court, a Writ to the Biſhop ; and the Incunben 

that cometh in by that Writ, ſhall never be removed; which is a fu B; 
to that Preſentation. | „ | 74 
eo. Lit. 139. 2. Nonſuit in an Appeal of Murder, Rape, Robbery, Gc. after (o y 

arance, is peremptory, and this in favorem Fiir; (ö) but the Nonlut 

lde Plaintiff in an Appeal is not ſuch an Acquittal, on which the Defen 

bare taking ant ſhall recover Damages againſt the Abbettors, by Weſt. 2. cab. 12, uid 7 i 
out of a . > 3 3 7 

Writof Ap- leſs, after the Nonſuit, he were arraigned at the King's Suit upon the Ay 

e lege peal, and acquitted, 1 7 0 5 : FD, 

ca it 3 | 

to be Jellvered of Record to the Sheriff, and a Nonſuit upon it, is no Bar of a ſecond Ape; 

becauſe it doth not appear of Record, but that it might be done by a Stranger; and thereſat 


Nonſuit muſt be after an Appearance in praper Perſon of Record. 2 Hawk. P. C. 1y 


A. 
(s) But the 


Co. Lit. 39. 3. So if the Plaintiff, in an Appeal of Mayhem, be nonſuit after Apa 
95 ance, it is peremptory; for the Words therein are Felonice Maybenaui. 
Co. Lit. 139. 4+ A Nonſuit after Appearance js alſo peremptory in a Nativo Hand 
3A and the Nonſuit of one Plaintiff in that Action nonſuits both in fawn 
Oro. Eliz. - Libertatis; for in a Libertate Probanda ſuch Nonſuit is not peremptar 
: neither is the Nonſuit of one Plaintiff the Nonſuit of _ 
5. Such Nonſuit is alſo peremptory in an Attaint, but a Diſcontinuad 

© Page 153 in an Attaint is not, becauſe ES „ given upon the Nong 
. but not upon the Diſcontinuance. + | 


+ Vide ante 679. n. | SS } a0 


NUISANCES MM 


2 Rol. Abr. Common Nuiſance is an Offence againſt the Public, either by i 1 

2 | A a Thing which tends to the Annoyance of all the King 8 ny 
wk. F.C. by neglecting to do a Thing which the common Good requires. un, | 

297. Under which Deſcription we ſhall conſider, | 


(a) What hall be ſaid a Nuiſance, 683. J 
| (B) Yow far the Andiament mult charge i K 


Annopance to alf the King's Bube, 6 


* 


V8 
0) pow rhe OFence is puniſhable, 686. 


* a 


Highways. 
9— thoſe relating to Bridges, Tit. 4 Bruges, | 
For thoſe relating to public Houſes, Tit. Inns and 


For Nuiſances relating to the Highways, vide Title 


* 
* 


| 3 1 e 
t had Jnn-keepers, ; s 
* Sen an n 0b 


454 


— 3+ 1 { Pen: 


th, (A) What Wall be ſaid a Nuiſance, 


2, ö _T is clearly agreed, that k ping A Bay houſe is a common Nuiſance, 3 Inſt. "20x. | 
« i endangers the public Peace by drawing together diſſolute and de- Kitchen tr. 


+ £ 


ache Perſons; and alſo has an apparent Tendency to corrupt the Man- Hawk.P.C. 


zof both $cxes, by ſuch an open Profeſſion of Lewdpels, - bur Rep, 


7 


| 5 BY . BG 
Alſo it hath been adjudged, that this is ſuch an Offence, of which a Salk, 348. 
ene Covert may be guilty as well as if ſhe were ſole ; and that ſhe together - 3 
ih her Huſband, may be indicted and condemned to the Pillory for we 7 
ping a Bawdy-houſe ; for the keeping the Houſe does not neceſſarily j;,,,,.- 
port Property, but may ſiguify that Share af Government which the 
iſe has in a Family as well as the Huſband; and in this ſhe is preſumed 
have a conliderable Part, as thoſe Matters are uſually managed by the In- 
mptory me of ber nn 0.0 ß 35 | 
l is clearly agreed, that all common Gaming-Houſes are Nuiſances in Hwk. P. c. 
ntinuand Lye of the Law, being detrimental to the Public, as they promote 193. 
ang and other corrupt Practices, and incite, to Idleneſs and avarious | 
Ways of gaining Property, great Numbers, whoſe Time might otherwiſe *Page 684 
employed for the general Good of the Community; alſo it hath been : 
p) 2<judged, that this is ſuch an Offence, for which a Feme Covert may (a) Trin. 2. 
indicted ; for as, in the preceding Caſe, the Wife may he concerned in Geo. I. The 
5 of Bawdry, ſo here ſhe may be ative in promoting Gaming, and fur- 9 ver. 
ng the Cutts with all Conyeniencies for chat Purpoſe. „ 
k bens to be che better Opinion, that all common Stages for Rope - Mod. 76. 
ders, Sc. are Nuiſances, not only becauſe they are great Temptations 2 Keb. 846. 
ldlenels, but alſo becauſe they are apt to draw together Numbers of dif. 3 Keb. 464. 


lr P BW: POR; a e x : ur. Vent. 169. 
rd erſons, which cannot but be very ,inconyement to the Neighbour 5 Mod. 142. 

"3H 5 ; 5 Hawk. P. C. E 
198. 
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lach Numbers of Coaches or People, Ec. as prove generally incon- Raul. ep, 


n 10 the Places adjacent ; or when they pervert their original Inſtitu- 109. 5Mod. - WM 
o the Imitatie race unde! e,, 
(age Imitation of the People, and make a Jeſt of Things commend- 638. pl. a 


fad now for the better Regulation of Players and Play- Houſes, by th 
CC 59 ers and Flay-Houies, the And ſee 25. 
. 2. cap. 28. it is . That every Perſon who ſhall for Hire, Geo. 3.8.36. 
u Reward, at, xepreſent or perform, or cauſe to be aQed, repre-Made, by 
eg or performed, any Interlude, Tragedy, Comedy, Opera, E Y 23Geo. 3. c. 
2 | 


en 
. Farce, 29. for pre, 


as = 


venting 
Thefts and 
Robberies, 
regulating 
Places of 
public En- 
tertain- 
ment, and 
puniſhing 
Perſons 
keeping 
diſorderly 
Houſes. 
And Note; 
theſe Sort 
of Players 


are within - 1 7 Irs | 
the Deſcrip- Licence as aforeſaid, act, repreſent or perfom, or cauſe to be ated, u 


tion of the 
Vagrant 7 


Act 17Geo. ,, 
2. c. 5.— 


+By 25 Geo. © ſuch Offence, forfeit the Sum of fifty Pounds; and in cafe the ſaid Su 


2.36. . 2 


Houſes and © not, for the ſame Offence, ſuffer any of the Pains or Penalties inſide 


Gardens of 
Entertain- 
ment are 
not to be 
kept with- 
outLicence. 
—ÞBy 30 
Geo. 2. c. 
24. f. 14. 
Penalties 


are inſlicted the Play-houſe or other Place where the fame ſhall be, and tue Ti 


on Publi- 
cans, per- 
mitting 
Journey- 


men to 


game in their Houſes. 6.3 I i 


Page 685 


% Performing or Repreſenting any Interlude, Tragedy, Comedy, Ope 


4 cauſe to be acted, performed or repreſented, any new Interlude, Tage 
e any Act, Scene, or Part thereof, or any new Prologue or Epilogue, bel 


e be acted, performed or repreſented, any Interlude, Tragedy, Comer 
„ Opera, Play, Farce, or other Entertainment of the Stage, or 20 


t rity, (in caſe there by any ſuch,) by or under which the ſaid 
„ Maſters, Manager or Managers, ſet vp, formed or continued i 


_ © abſolutely void to all Intents and Purpoſes whatſoever. 100 


RY 


% Gain or Reward, act, perform, repreſent; or cauſe to be ated, perfs 


40 ſuch Play-houſe, or Place, or Company of Actors therein. 


3 


mh BY oe oo on * 
1 = EE 


« 'Parce, or other Entertainment of the Stage, or any Part t Pars ther. 
& ini caſe ſuch Perſon ſhall not have any legal Settlement in the = 
« where the ſame ſhall he ated, repreſented or performed, without Au e 
« rity by Virtue of Letters Patent from his Majeſty, his Heirs, gucceſſ 
40 on Predeceſſors. or without Licence from the Lord Chamberlain of 1; 

ajefty's Houſhold for the Time being, ſhall be deemed to be a Rog 
t and a Vagabond, within the Intent and Meaning of the 12 fun. þ 4 
% cap. 23. and ſhall be liable and ſubje& to all ſuch Penalties and uw 
ments, and by ſuch Methods of Conpiction, as are inllicted on, or 2 
t“ pointed by the {aid Act, for the Puniſhment of Rogues and Vazabon 
„ who ſhall be found wandering, begging, and miſordering thenſche 


A 


« within the Intent and Meaning of the ſaid Act. 
And Seck. 2. it is further enacted, “ That if any Perſon having, or 
c having a legal Settlement as aforeſaid, ſhall, without ſuch. Authority, 


6 . or performed, for Hire, Gain or Reward, any [nterud 
TY ragedy, Comedy, Opera, Play, Farce, pr other Fentertainment of th 
Stage, or any Part or Parts therein, every ſuch Perſon ſhall, for es 


&« of fifty Pounds ſhall be paid, levied or recovered, ſuch Offender 
by the ſaid recited Act. | | 1 
And by Sec. 3. it is further enacted, © "That no Perſon ſhall for Hit 


tc ed or repreſented, any new Interlude, Tragedy, Comedy, Opera, Ply 
& Farce, or other Entertainment of the: Stage, or any new Prologue « 
« Epilogue, unleſs the Copy thereof be ſent to the Lord Chamberlain 
t the King's Houſhold for the Time being, 14 Days at leaſt before t 
e acting, repreſenting or performing thereof, together with an Account 


« when the ſame is intended to be firſt ated, repreſented or performe 
e ſigned by the Maſter or Manager, or one of the Maſters or Manager 


And it is further enacted by Sg. 4. © That it ſhall/and may be lar 
« to and for the ſaid Lord Chamberlain for the Time being, from Tine! 
« Time, and when and as often as he ſhall think fit, to prohibit the Actin 


&« Play, Farce, or other Entertainment of the Stage, or any AR, Scent 
& Part thereof, or any Prologue or Epilogue; and in caſe any Perſon 
“ Perſons ſhall for Hire, Gain or Reward, act, perform or repreſent, 
« Comedy, Opera, Play, Farce, or other Entertainment of the Stage, 
« a Copy thereof ſhall be ſent as aforeſaid, with ſuch Account as afo b 
« of ſhall for Hire, Gain or Reward, act, perform or repreſent, or cur! 


« Scene, or. Part thereof, or any Prologue or Epilogue, contra) 10 ; 
« Prohibition as aforeſaid ; every Perſon ſo offending hall, for ever] 
« Offence, forfeit the Sum of 50/. and every Grant, Licence aud Aut 


c houſe, or ſuch Company of Actors, all ceaſe, determine, and 


Provided, Sed. 5. That no Perſon or Perſons ſhall be authon!% 
« Virtue of any Letters Patent from his Majeſty, his Heirs, Succe 


1 


> 


t e d e ee e ES © 


u deceſſors, or by the Licence of the Lord Chamberlain of his Majeſty's Houſ- 
Vereit eld for the Time being, to act, repreſent or perform for Hire, Gain or 
| « Reward, any Interlude, Tragedy, Comedy, Opera, Play, Farce, or other 
Luthe Futertainment of the Stage, or any Part or Parts therein, in any Fart of 
ceſſo « Great Britain, except in the City of J/eftminfler, and within the Liberties 
of } « thereof, and in ſuch Places where his Majeſty, his Heirs or Succeſſors, 
Rog „ hall in their Royal Perſons reſide, and during ſuch Reſidence only. 1 
5 And it is further enacted by Se. 6, © That all the pecuniary Penalties in- 
unit « ficted by this Act, for Offences committed within that Part of Great 
or af « Fritain called England, Wales, and Town of Berwick called Teveed, ſhall 
ahond « be recovered by Bill, Plaint or Information in any of- his Majeſly's Courts 
nſelve « of Record at /Veftminfter, iu which no Eſſoin, Protection or Wager of 
« Law ſhall be allowed: And for Offences committed in that Part of Great 


or ni « Britain called Scotland, by Action or ſummary Complaint before the 
rity « Court of Seſſions or Iuſticiary there; or for Offences committed in any 
ed, re « part of Great- Britain, in a ſummary Way, before two Juſtices of the 
terlud « Peace for any County, Stewarty, Riding, Dixiſion or Liberty, where 


t of th « any ſuch Offence ſhall be committed, by the Oath or Oaths of one or 
rev « more credible Witneſs or Wit neſſes, or by the Confeſſion of the Offender, 
id Sut « the ſame to be levied by Diſtreſs and Sale of the Offender's Goods and 
er | « Chattels, rendering the Overplus to ſuch Offender, if any there be, above 
« the Penalty and Charge of Diltreſs ; and for Want of ſufficient Diltreſs, 
« the Offender ſhall-be. committed to any Houſe of Correction in any ſuch 
xr Hin County, Stewarty, Riding or Liberty, for any Time not exceeding hx 


ere Months, there to be kept to hard Labour, or to the common Gaol of 
a, Pla * any ſuch County, Stewarty, Riding or Liberty, for any Time not ex- 
OgUe «  ceding fix Months, there to remain without Bail or Mainprize; and if 
ran OS ny Perſon or Perſons ſhall think him, her, or themſelves aggrieved by 
fore t the Order or Orders of ſuch Juſtices of the Peace, it ſhall and may be 
count ( lawful for ſuch Perſon or Perſons to appeal therefrom to the next General 4 
ie Ti Quarter-Seflions, | to be held for the {aid County, Stewarty, Riding or - e 
forme i Liberty, whoſe Order therein ſhall be final and concluſive; and the ſaid. 
agers ( * Penalties againſt this Act ſhall belong, one Moiety thereof to the In- 
former, or Perſon ſuing or proſecuting for the ſame, the other Motety to 

the Poor of the Pariſh where ſuch Offence ſhall be committed. 

And it is further enacted by Se. 7. That if any Interlude, Tragedy, 
e avi Comedy, Opera, Play; Farce, or other Entertainment of the Stage, or . 
Tine! any Act, Scene or Part thereof, ſhall be acted, repreſented or performed, *Page 686 
Adiny in any Houſe or Place where Wine, Ale, Beer, or other Liquors, ſhall be | 
, Ope ſold or retailed, the ſame ſhall be deemed to be ated, repreſented and 
Scent performed for Gain, Hire and Reward. _ | wee 
erſon „Provided that every Proſecution, for any Offence within this AQ, ſhall 
ſent, | be commenced within fix Kalendar Months after the Offence committed.“ 
[rage | It was formerly held, that the Erecting a Dove-houſe on a Man's own 2 Rol. Abr. 
tages Tank- Tenemeut was a Nuiſance, becauſe the Pigeons and Doves were to 138. _ 
„ e accounted tame Animals, in as much as they had Auimum revertendt ; he arias 
5 d that therefore whoever erected ſuch Houſes, were anſwerable for the 82 LA 
cauſe! mages done by them; and becauſe they were not liable to every Man's Gogb. 259. 
Comet Action, to avoid Multiplicity af Suits, it was thought a Matter indictable Cro. Plz. 
any A b the Leet; but the contrary Opinion. prevailed ; becauſe it was allowed 548. | 
; to fa of the Manor might et &, or permit by his Licence any Perſon _ jig | 
ery ſa dere a Dove-houſe; which he could not do, if it were a Nuiſance, every 2 Rol Rep. 


being Malum in ſe; beſides, theſe Animals are rather to be ac- 3, ,, 34. 


dem and take them to himſelf, which was the proper Relief according to f gene 
, omman Law; in as much as the Birds were accounted no Man's Property. | « "al 8 
8 ſaid, that a Dovecote newly erected in a Manor, without the Lord's 25. amend- 
„% Licence, ed by 2 Geo. 


2.c. 29. 
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dunted Fere nature 3 and by Conſequence, the only Remedy any Perſon 5 Co. 104. 
5 ad, for the Damage ſuſtained by the Birds feeding on his Ground, was to Moor 238. 
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| 2 Kol. Abr. It ſeems the better Opinion, that a Brew- houſe, Glaſs-houſe, Chandler's 


9 no 1 N 
Licence, is a good Ground for an Action on the Cale, af the Siit of 1 


Did Title It is clearly agreed to be a Nuiſance to dig a Ditch, or make ; Hedge 
Highways, over-thwart a Highway, or to erect a new Gate, or to hy Logs of Tink: 
Letter (E). in it; or generally to do any other Act which will render it lefs conimog; 
i G.. cus: But it ſeems that a Gate, which has continued Time out of Mind, is 
184. Tm Nuiſance; but that the ſame may be juſtified by Preſcription, being a 
Bulle. 203. firſt intended to have been ſet up by conſent, on a compoſition with the 
2 Rol. Abr. Owner of the Land, on the Laying out the Rod; in which Caſe, the 
137. People had never any Right to a freer Paſſage than what they flil enjoy. 
Noy 103. And as navigable Rivers are deemed Highways, it is a Nuiſance to diver 
3 Keb. 640, Part of the River, whereby the current of it is Weakened, and made unable 
Ja: to carry Veſſels of the ſame Burthen as it could before; alſo the laying o 
Timber in a common River, though the Soil belong to the Party, is equal 
a Nuiſance, as if the Soil was not his, if thereby the Paſſage of Boats, i; 
is obſtructed ; and from hence alſo it ſeems to follow,” that private Sta 
from thoſe Houſes that ſtand by the Thames into it, are common Nuiſances; 
but it ſeems, that where there are Cuts made in the Banks, that are not An- 
noyances to the River, the Timber lying there is no Nuiſance. 
2 Rol. Abr. Tt hath been holden to be a common Nuifance, to divide a Houſe in a 
139. Pl. 3. Town for poor People to inhabit in; by Reaſon whereof it will be more 
dangerous in the Time of Infection of the Plague 3 
6 Mod.145. Bringing a great Ship of 300 Tuns into Billag gate. Doecl, thouph a com. 
The Queen mon Dock, yet being only fo for ſmall Ships coming with Provifion to the 
hs pe Markets of London, is a Nuiſance, in the ſame Manner, as a Man uſing with 
c. 25. his Cart a common Pack and Horſe Way, ſo as toplough it up, and ther 
1 8 Hawk. P. render it leſs convenient to Riders, is a Nuiſance indictable. 
C. 25. Ps th” $3] Fi | 8 5 
. 35. 61. 12 Mod. 342, $10, 519, 626, 635, 639, 640. 


f 


I. Ky Shop, Stie for Swine, ſet up in ſuch inconvenient Parts of a Town, that they 
5 k Hut, cannot but greatly incommode the Neighbourhood, are common Nuiſancei 


136. Palm. 536, Vent. 26. Keb. 500. 2 Salk. 458. pl. 3. 460. pl. 7. 2 1d. Raym. 116; 


Bur. Rep. Buildings for making Acid Spirit of Sulphur, whereby the Air was i. 
= 59 * bregnated with noiſome and offenſive Stinks in a Pariſh, near the King's 
EE. Highway, and near ſeveral Dwelling-Houſes, to the common Nuifance of 
tor Ward's all Perſons inhabiting, &fc. and paſſing, Ec. declared a Nuiſancef. 

EreQions at 1 N EEE» wi I 
Twoickenham.——— Ang under old Charters, not continued, to the Prejudice of Trade, z pubbc 
Nuiſance, Stat. 6 Geo, 1. c. 18. f. 18. FTF 
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2 Ret! Abr. L VERY Nuiſance, puniſhable by a public Proſecution, muſt * 
„r . 


re, King's Subjects 3) for i they are only Injuries to particular Perſons, the) © 
left do be redrefſed by the private Actions of the Parties aggrieved by ches. 
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IT Sa HC © 
© ard therefore ad Indictment for Surcharging ſuch a Common, or Inclo- Hawk.P.C. 
bbc Piece of Ground, or Diſturbing ſuch a Water-courſe, or doing 2 hs 
wy other Act, not apparently of a public Nature, to the Nuiſance of the ee Ge 
lokabitants of uch a Fora, or of 7. S. and his Tenants, is not * „ 

& an Indickmènt in a Court-Leet for keeping a Glaſe-houſe ad maximum Vent. 26. 
«umathm was quaſhed, becauſe it was not a Nuiſance, unleſs it had been 2 Keb. 300. 
1 * Indictinent for ſtopping a Water-courſe was quaſhed, being only Med. i wy 
bid: a nocumentum omniam prope inhabilantium, without ſaying & tranſe-3 Keb. 284. 


"But it hath been held, that an Indictment, for nat repairing a Bridge, ALT 1 
od ligei Domini Regis tranſire nen poſſunt, Qc. ad notumentum eorimdem, 18.. "Tk 
Ar for by * 15e Nei ſhall be underſtood all his e, 
Liege People. | _ „ 3 Keb. 28. 
Allo an Indictment for doing a Thing which plainly appears immediately 2 Kol. aur, 
to tend to the prejudice of Religion, or of the King; as for breaking the 83, 84. 
Walls of a Church, or imbezilling the King's l'reaſure, Sc. is good, with. 1.8. 
out expreſsly laying it as a common Grievance. | | * 
So an Indictment of a common Scold, by the Words Communis rixatrix, 6 Mod. x 7. 
uth been held good, though it eontlitded ad commune flocumentum diurrſorum, 178, 21 3, 
lead of Onmium ; becauſe, ſays Ma tvliur, from the Nature of the Thing, 279 311. 
cannot but be a common Nuiſance; and for the faine Reirſon; fays he, an 21d. Kaym. 
lament with ſuch a concluſion, for a Nuiſance to a River, plainly p- 3 7 Nod 
rearing to be a public and havigable River; or to a Way, plainly appearing 52. 7 
to be a Highway, is ſufficient; and perhaps, ſays he, the (a) Authorities, Hawk:P.C, 
hich ſeem to contradict this Opinion, might go upon this Reaſon, that in 243. 
he Body of the Intlictment it did not appear, with ſufficient certfinty, Sd. 282. 
naler the Way wherein the Nuifance was alledged, wert a Highway, br Id. N . 
ly a private Way; and therefore it ſhall be intended from the concluſion 3. 
o the Indictment, that it was a private Way. 1 HET al Bayes. 
| - : EEE 1013. 
kin. 2, 8. 2 Stra. $66. Barnard. K. B. 2 r. But ſee now 30 Geb. 2. c. 14. 2 Stra. 99h. 
Moor 33). 44 Keb. 151. Rol. 795165 Hawk. P. 3 (a) _ Cro: El. . 
;K&. 461. 2 Rol. Abr. $3. FT ; 3 


3+ 


8 


. 


(C) how a Nuiſance is to be removed 82 abated, 


EREIN it is laid down by Hawtins, that any one may pull down or Hawk. P. C. 
otderwife deſtroy a common Nutfance ; as a new Gate, or even a new 199. for 
Hotſe ere ed in a Highway; Sc. for if ohe, whoſe Eſtate is or may be which are 
P<judiced by a private Nuiſance actually erected, as a Houſe hanging over cited 2 Rol. 
bis Oround, or ſto ping his Lights, c. may jullify the Entering into ano- 1 
thers G Hur Py. — 89 ; 4 6.3.4 5 * 1 ; A 1 „ # Cro. 
round, and pulling down and deſtroying ſuch a Nuiſance, whether 283. 
i vere erected before or Fact he came to the Lſtate; ſurely it cannot biit jon. 227. 
ow a fourticri, that any one may lawfully deſtroy a common Nuifance > Yelv. 142. 
nd 25 the Law is now holden; it ſeems, that in a Plea, juſtifyiug the Re-5 8 rot, 
wy . : Nuiſance, the Party necd not how ves he did 8 little Damage . ak, 448. 

* If a River be ſtopped to the Nuiſance of the Country, ami none appear v p,,e 4 

ras | . 11. age 688 

und by Preſcription to clear it, thoſe who have the Piſrary, and the neigh , AG 20 
it Towns, who have a common Paſſage and Eaſement therein, may be 2 Rol. Abr. 
Wnpelled to do it. = 137. 
| | - Hawk. P. C. "WM 
| 200, ſaid to have been adjudg:d, 


It 


3 


8 


ö , Cans. 


(a) A Writ It ſeems to be the better Opinion, that the Court of King's Bench ; 
80 POIs by a (2) Mandatory Writ, prohibit a Nuifance, and order that the la 
Ale egg. ſhall be abated ; and that if the Party diſobeys the Writ, he ſubjeds link 
ed nearSt. to an Attachment; but upon ſuch Attachment, for proceeding after (| 
Dias Writ of Prohibition, there ought to be a Declaration, ſetting forth f 
Church, Nature of the Offence, and that tlie ſame is a Nuiſance, and that, noty; 
laid by Hale ſtanding the Writ of Prohibition, the Defendant proceeded or continued it 
ad e to which, if the Defendant can in Fl-ading ſet forth a ſufficient Juſtificati 
oo 1. on his Proceeding poſt prohibitionem regiam will be good in Law, and hinks 
Noy's Mo- diſcharged of all contempt and colts againſt the Complainant. 
n 8 TEE Ds 
Mod. 76.—80 a Prohibition reſtraining Jacob Hall, a Rope-Dancer, who had ercQed a Stage 
Charing-Croſs. Vent, 169. 2 Keb. 846. Mod. 76. vide Skin. 625. pl. 21. 5 Mod, 142. 
Public Nuiſance may be abated by a Private Individual. 4 Term Rep, 364. a 


3 
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(D) How the Otkente is puniſhable, 


2 Rol. Abr. 7 common Nuiſances to the Public are regularly puniſhable by Fi 
84. and Impriſonment, at the Diſcretion of the Judges; but in fon 
| pan FC, Caſes, Corporal Puniſhment may be inflited ; as in the caſe of a comme 
GMod. 11. Scold, whois iaid to be properly puniſhable, by being put inte the Ducking 
178, 213. Stool; alſo the Offence of keeping a Bawdy-houſe is puniſhable, not or 
Salk. 382. with Fine and Impriſonment, but alſo with ſuch infamous Puniſhment, 

pl. 31. to the Court in Diſcretion ſhall ſeem proper. . 
2 Rol. Abr. Alſo a Perſon convicted of a Nuiſance done to the King's Highway, m: 
- 84, Hawk. be commanded by the Judgment to remove the Nuiſance at his own Coſts 
F. C. 200. and per Hawkins, it is but reaſonable that thoſe, who are convicted of a 

5 bother common Nuiſance, ſhould alſo have the like Judgment. 

Co. Lit. 56. But it is clearly agreed, that common Nuiſances againſt the Public 


Kol. Abr. Only puniſhable by a public Proſecution ; and that no Action on the Cl 
88, 110. will lie at the Suit of the Party injured ; as this would create a Multiphct 
2 Rol. Abr. of Actions, one Man being as well intitled to bring an Action as another 


140, 141. and therefore, in thoſe Caſes, the Remedy muſt be by Indictment at th 
Moor 180. Suit of the King. | | 

4 Co. 18. | NW. 

9 Co. 113. | | 1 | A 

2 Brownl, 147. Vaugh. 341. Cro. Eliz. 664. 3 Mod. 294. Carth. 191. Salk. 15. pl.). 3" 
909, 1004. Ld. Raym. 486. Comyns 58. pl. 38. | 


4 Co. Lit. 36. But if by ſuch a Nuiſance the Party ſuffer a (b) particular Damage. 2 
= Cro. Jac. by ſtopping up a Highway with Logs, Qc. his Horſe throws him, by win 
4446. he is wounded or hurt, an Action lies. | 
| Keb. 847. : | 3 
2 Jon. 157. Salk. 15. pl. 15, (3) But if a Highway is ſtopped, that a Man is delayed in his Jour 
a little while, and by Reaſon thereof he is damnified, or ſome important Affair neglected; this 15" 
' ſucha ſpecial Damage, for which an Action on the Caſe will lie; but a particular Damage, to mas 
tain this Action, ought to be dire, and not conſequential z as for Inſtance, the Loſs of his Horſe, 
ſome Corporal Hurt, in falling into a Treneh in the Highway, e. Carth. 194 


aa. » 


Salk. rp. Alſo an Action lies for continuing a Nuiſance ; as where, for ret 
Pl 3: „ Nuiſance 2 die Febr', the Defendant pleaded a prior Action, brougat 
Ld. Raym, erecting a Nuiſance 20 die Marti, and a Recovery thereupon, and Pain 
970. theſe to be the ſame Nuiſance and Erection; and on Demurrer the * 
had Judgment; for though he cannot have a new Action for the ſame 


tion, yet he may for the continuing the ſame Nuiſance. 


OBLIGATIONS 


*OBLIGATIONS, www 


% Of the Nature of the Security, called a Bond oz 
%% rope OTE DEI 
B) Whac Words create ſuch a Decuritp, 692. - 

) Df the Ceremonies requiſite to a Bond oz Dbliga- 
tion; and herein of Signing, Sealing, Date and De- , 
liver y. 693. 8 i 5 ; | = 
(b) Ok the Parties to the Obligation. 695. 


And herein, 15 


1. Who may bind themſelves, or be Obligors. 69 * 
2. Who may take ſuch Security, or be Obligees. 695. 
z. Who ſhall be ſaid the Obligee ; and herein of -mak- * 
ing ſeveral Obligees. 696. 


by g ; 4. Where there are ſeveral Cotobligors or Sureties ; 
. and herein, where they ſhall be ſaid to be jointly and 
eln ſeverally bound, and of the Obligees Remedy againſt 


ot on all or any of them. 697. 5 
5. Of their Remedies againſt each other. 701. 


() Of the Condition and Conſideration of the Dbli- 


of 2 gation. 701. 

blic And herein, 1 8 | 

he Cal | 5 52 

tiplicit 1. Of poſſible and impoſſible Conditions. 701. 
2. Of repugnant Conditions. 702. m 


3. Of lawful and unlawful Conditions. 703. 


181 


) Of the Breach and Performance of the Condition 
of an Obligation, p06 EN 


And herein, 


e. u | | | 

km WD 74 ſhall be a Breach or ſuſſicient Performance. 
{0 „ | : | 

oy 2. Where there are disjunQive Conditions, how to be 


5 performed. 708 

Hock 3- By and to whom to be performed. 708. 

: At what Time to be performed. 710. 

Bing 5 At what Place to be performed. 712. 

git f What the Obligee muſt do in order to intitle him to 

; take Advantage of the Breach ; and herein of No- 

tice, Requeſt, Se. 713. Ki | | 

7- How the Breach mult be aſſigned and ſet forth, and 
the Manner of pleading Performance, and in Bar. 


ON: 714. 
(A) Df 


Plain 
e Eee. 


0 3 L F N TID NS 


| Page boo (A) De the Fature of the Security called 3 
5 |... Obligation, e a Fond 


Coe. Lit. 172. FA BLIGATION, fays my Lord Cole, is à Word is 3 av 

a O a large Extent, but is uſnally taken in the 9 | 
go taining a ay with Condition for Payment of Money, or to 1 

ſuffer ſome Act or ching, Sc. and a Bill ſays he, is moſt commonly | 

for à Högle Bund without Condition. 

| This Security is alſo called a Specialty ; the Debt being therein pan 

e) An Ob-larly ſpecified in (a) Writing, and the Party's Seal, acknowtea; 

ligation Debt or Duty, and confirming the Contract; rendering it a Security « 

may be (6) higher Nature than thofe entered into without the Solemnity of he 

HI and therefore Bonds or Specialties ſhall be 2 referred to ſimple Cone 

or Paper, in à Courſe, of Adminiſtration; and from belag 4 higher Baud 

and in looſeheld, that for à Breach or Non- performance an A Gion of Debt (4) 

Parchment, will ie. ä | on | 

or Paper, | „ 5 , - : | 

or in > eek - 8 or Paper e — A der and ooher, Wi, it is good; but if it bel 

on a Talley, Piece of Wood, or any other Thing but Paper or Parc t 11 

delivered.) it is cid. Bro. Case. 30, 67. Beile Mek are leak 3513 6 3 

ruption. Oo. Lit. 129. a. May be in a Letter, or other Writing, ſ it be ſeated, Comp. zum 


Mod. 154: 8 Mod. 242. 10 Mod. 47. Comyns 139. pl. 93; 2 Stra. 1146,—Bnt aw, 1 
by the late Statdtes it wal be oo ftdmiped Paper of achat. 10 Therefore ff 4 Mah accept 
Obligation for a Debt due by ſimple Contract, this extinguiſhes the fimple Contract Debt. Rol. 
604. 2 Leon. 110.—So if a Man 55 rp Bond for a Legacy; he cannot after ſie for his Leg 
in the Spiritual Court; for by the Dttd the Legacy is extinck, and it is become 4 meft daß 10 
mon Law. Yelv. 38. Alſo from its being of a higher Nature than a ſimple Contract, the 
ſendant cannot pleaui Ni/ debet; hut muſt plead Salon ad iam, or Non of fahne; for the Seal ol 
Party continuing, it mult be diſſolved co Ligamine quo Ligatur. 2 Int, 6 1. Hard. 218. (0 
this vide Head of Exccutors and Adminiſtrators. (d And therefore it is held, that if the Obligor 
Bond, without any new Conſideration, as Forbearance, c. promiſes to pay the Money, an 4 
will not lie, but the Obligee muſt till purſue his Remedy by Action of ol. Abr. 8. Hu. 
Cro. Eliz. 240. x 1 | | 


Cro. Eli. A Bond or Obligation is a Debt or Duty which adheres to the Obligo 
773. Debtor, let it be contracted where it will, and let the Debtor fly to 
Salk. 141, Place he pleaſes; and being chargeable every where, it need not be d 
bore q v7 from any particular Place; and therefore uſually begins with Novers 
2Ld.Raym. beg ; but yet the Plaintiff in his Declaration muſt lay a Place where it 
1046. made, that it may receive Trial, if it be denied. 
See 2 Ld. 

Raym. 1212, 1214. 10 Mod. 255, 11 Mod. 51. pl. 21. Stra. 614, 646. 2 Stra. 775. ! 
Raym. 1504. Barvard, K. B. 16, 


Co.Lit.232. A Bond is (e) à Choſe tn Abbion, Whith cannot be aged dier, ſou 
| (+) That be- enable the Aſſignee to ſue in his /) own Name; yet he has by the Ali os 


ing given te ment ſuch-a Title to the Paper and War, that he may keep or end 
8 A the Hoſband ger, it ſhall her, being a Choſe in Aces, which th 
| wards marries, and the Huſband gies, it ſhall ſurvive, to, her, being a Cbe/z in Ain, 

band might have reduced into Poſſeſſion.— Jo if the Wi e, who is the Obligec, dies, 4. * 
no otherwiſe intitled to it than as Adminiſtrator to his Wife. Noy. 149. Style * pa N bi 
Tit. Baron and Feme. f, And b be Wer Practice, he may ſue ſor it in the Name b 
gee, as his Attorney; but guere, whether this can be done without ah expreſs Authotity. 


& 17 


Verd. coe. Alſo in Equity a Bond is aſſignable fora valdable C2) Conftdertton} 
tapes and the Aſſignee alone becomes intitled to the Money; ſo that if the 
there muſt gor. after Notice of the Aſſignmeit, pays the Money to the 
1 (of oat 24 be compelled to pay it over — YE 
paid. 3 Chan. Rep. go. /g) 2 Vern. 540. But Payment to the Obligee, without Nati 
Aſſignment, is good. Chan. Ca. 232. | | | 


7 


nee muſt rake its ſabje& to the fame tFat' it was in the Fern. 428, 
a N bt e; as.if . e e intended Huſband 692, 764. 
veins 2 Marriage Brokage Bond, which is afterwards affigned t6 *Page 69. 
aun yet ir ſtill remains liable to the ſame Equity; and is nõt id be car 
4 nth Execution ye the Obligor. 3 n 
' Badds are to be confidered as Securities for the Performance of Contracts, velv. 192. 
re dfually entered into with (a) Penalties, which are to be confidered 2Mod. 201. 
(i) Compenſations for the Breach of the Contract; as that a Man ſhall Sand 66. 
20ol. iT he omits to pdy 1007. within fuch a Time, that ke ſhall þaſ (LIL 
ach if he does not perform ſueh and ſuch Covenaiits, do or omit ſuc ee 
iſuch Acts; and in tHoſe he may 2edere ſito Jure, provided the Thing gum than is 
Ut inlawfal in itſelf; or injurious to the Public, &c. allowed by 
| | | : the Statute 
tereſt, for che Non: payment of the Principal at the End of the Year, is not uſurious withih the 
ate, becauſe it is in the Power of the Borrower to avoid the Payment of the Money ſo reſerved, 
* Principal at the Day appointed. 5 Co. 69. Cro. Jas. 50g. (b) A Contract or Cove 


ity, ro give for the Payment of a certain Sum of Money, without ſhewin of what Sutin the 
400 6 d ſhall be, is good; and ſhall be intefided of double the sum. 5 Co. 77. b. 78. a. Lev. 88. 


b where there was an Agreement to enter into certain Covenants, and to entet into a Bond for the 
clmaace of the Covenants; and upon an. Action, Breach was laid that he did not enter intb 


t det ad. Er. and a Verdict for the Plaintitf, and in Arreſt of Judgment it was moved, that this Paz 
ſealed te Agreement was uncertain and void, becauſe it was not expreſſed of what Sum the 
di or ( id be, and here was no Certainty to guide it, as in the above Caſe ; but per Windbam Juſtice 
Comp. lum in the Bond mult be to the Value of the Agreement; & pe, Car, yd Thould have entered 


note, 1 pond, though the Sum were never ſo ſmall, and why did you hot tender futh 4 one? Sid. 290, 


; & 776. 
Rol. | ; | : | 
” Tiklan enters into a Bond of ſuch a Sum, on Condition to be void on ro, Car. 
f 1 ent of a leſſer Sum ; or if a Man bind himſelf in the Penalty of 100. 490. 
all t he will pay 50/. by ſuch a Day, after the Day of Paymefit is paſt, the Vent. 354. 
| wlty or FT legal Debt; and for ſo much it hath been 3 Lev: 368. 
/relolved, that an Executor of an Obligor of ſuch forfeited Bond, may 2 — | 
ny the Aſſets of his Teſtator. e Bb. 5 


. 7; ns 
ver. Morris. 2 Stra, 1028. 2 Barnird. R. B. 183. Caf. Temp, King C. dd Lord Raya, 


Late, C. J. 165. Andr. T16f. 


bligot on bh a.4S eee RS, 8 3 „ For wells tice: 1 „ 3 
K THT! Bit it may be mewn in Pleading, tHat only ſo mich is due for Principal and Inter, which the 
eis ready to receive; and that the Bond is kept on fodt by Fraud, r. > 


Und u the P enalty, by the Bond's being forfeited, becomes the legal Show. Par. 
t; ſo there was no Rem , y againſt ſuch Penalty, but by Application to 8 15. 

ut of Equity, which relieves in thoſe Caſes, on Payment of Principal; 24 r. Ed. 9r, 
«and Coſte ; alſo, though at Lis there can be no Remedy beyond the Salk. 154. 
kitty, becauſe in that the Obligee ſeems to have taken up his, Security; Vern. 342, 


5 „uit is on the Foundation of doing equal Jultice to both Parties that 35. 
ie Af Ny procecds, it will, 9% any, Application for a Favour from the Obli- 2Vern. 509. 
nctl | a him to pay the rincipal, [ntereft and: Colts, though exceeding | 
fad ths Rul the Party, to do Equity who feeks Equity, a 
ch the . e Party, ta do Equity who feeks Equity, Abr. Eq. pn, 
| Ps tobe th ce ſhall have Intereſt after he has en- 288. 


s UL 
; uy he did not take out Execution, and therefore not intitled to In- 


7 the 4% 5 Ann; cap, 16. it is a « "That 8 118 
155 " tall be brought on any fingle Bill, ot where an Action cf 8 
En bf Jarige ſhall be brought upon any Judgment, if the, De- 

Hach paid the Money due on ſuch Bill or Judgment, ſuch Pay- 
. 5 nF. 


dus. Elia is wrote the Sum of 40. which is ſaid to be the Debt due from l 


| 


. OBLAGAHT HA V S. 


4 * 


« where an Action of Debt is brought upon any Bond, whi 

« dition or Defeazance to make ed che ee. ; —_—_ 0 
- « Sum at a Day or Place certain; if the Obligor, his Heirs, we | 
«© Adminiſtrators have, before the Action brought, paid to the Obi 
his Executors or Adminiſtrators, the Principal and Intereſt due by) 
e 8 Defeazanceor Condition of ſuch Bond, though ſuch Payment wa) 
page 692 ſtrictly made according to the Condition or Defeazance ; yet it ſhall 
RY % may be pleaded in Bar of ſuch Action, and ſhall be as effe&ual-; 
« thereof, as if the Money had been paid at the Day and Place accord 

« to the Condition or Defeazance, and had been ſo pleaded. | 
And it is further enacted by the ſaid Statute, Sec. 14. * That if u 
« Time pending an Action upon any ſuch Bond with a Penalty, the 
(a) One <« fendant ſhall bring into Court, where the Action is (a) depending 
3 4 principal Money and Intereſt due on ſuch Bond, and alſo all ſuch 
| Nay Pro- 28 have been expended in any Suit or Suits in Law or Equity upon 
| ceedings Bond; the ſaid Money fo brought in, ſhall be deemed and taken to 
upon a ** in full Satisfaction and Diſcharge of the ſaid Bond; and the Court 
Bond upon «& and may give Judgment to diſcharge every ſuch Defendant of and 


Payment of g 55 
3 «= the fame accordingly.” f 
Intereſt and 3s 736 | | . i 
Coſts, till Bail be put in; for till then the Parties are not in Court, 6 Mod. 11. Seil 
Bond made Felony, by 2 Geo. 2. c. 25. ſ. 3. „„ e 


- 


f (B) What Wozds create lutb a Security, 


Velv. 193. II EREIN. ve muſt obſerve, that the Law does not ſeem to requre 

2 Rol. Abr. particular ſet Form of Words, as eſſentially neceſſary to create 

1467 Obligation, but that any Words, which declare the Intention of the! 

| and denote his being bound, will be ſufficient ; becauſe ſuch Oblgats 

only in Nature of a Contract, or a Security for the Performance of 20 

| tract which ought to be conſtrued according to the Intention of the Pat 
Dyer 22.6. Therefore if a Man uſeth this Form of Words, wiz. This Bill wi 

' that I A. B. have borroawed 10l. of C. D. or this Form, Memorandum | 

talis debet to B. ten Pounds; or thus, Memorandum all Things reckmned 

accounted betaveen A. and B. A. cognovit ſe debere to B. ten Pounds; ili 

Forms are good, and ſhall as effectually bind the Part and his Ex cl 

as if the moſt formal Words were made uſe of, provided the Witz 

ſealed and delivered. - doe Mans 15 
| Leon. 25: So a Writing in this Form, Memorandum J A. B. have agreed to fe } 
20bl. though this be in the preterperfe& Tenſe, yet if it bath al other 
remonies eſſential, it ſhall amount to an Obligation. 

Cr6. Elz. So in this Form, This Bill witneſſeth, that J R. S. have received I 1: 

729. _ gol. to the Uſe of R. and J. S. Children of, &c. equally to be divided ln 

them ; which Sum I confeſs to have received to the Uſes aforeſaid, and the} 

to repay at ſuch Time as ſball be thought beft for the Profits of the Jud. 

I. S. and this was reſolved to be a good Obligation. 

cro. Eliz, ' Soa Writing in this Form, Memorandum * I bind 125 to J. 

561. & vide pay bin as much Money as my Brother owzs him : and in the End of , 


| 758, ther; this is a good Obligation. © r Apa fit 
ro. Eli: © Memorandum, that I owe and promiſe to pay to A. 10ʃ. 4 %% 
386. the Feaſt, & e. chen hereto required, for the Payment evhereof J bind 41 
J. H. Iy theſe Preſents z this is a good Bill to A. by the firlt Worcs," 
larter being Surp lage are void, and to be rejeted. 
A | Res | 


_ 


74 . 4 4 ; A þ } 2 x 4 Sins - 
%% 8 


5 wy 3 Moor aud Cre. Els. that a Bill in this Form, Be it hnown, Moor 537. - 


bed o " 


Ec 
J- 


b aC to B. 141: to be paid at the Feaſts, &. together with 61. which Lare ver. 
12 ons Bill 4 Rechonings ſubſcribed with my Hand, amounts only eee ö 


* MT but (5) Dyer holds it a good Obligation for the whole Debt And that 


iq aol. | the Words 
e by | OT OE, 47 4» agethes : 
| was {which Lowe by Bills, Ne. are only an Explanation of the precedent Debt. Cro. Eliz. 537. 


e adjudged, and that that which comes after the Sofvendum is void, as that which comes after 
e . 


1 5 
VVV 
14 


d, that the Defendant concgſſit ſe Page 693 


1. Debt for 200. the Plaintiff declare 


1 i fer Scriptum ſum Ooligatorium, fc. and the Words of the , Deed vent. 238. 
| A Id. e to Edward Watſon by me Twenty Pounds _ De- Waifon ver. 
* ad, for doing the Work in my Garden ; and upon Demurrer to the Declara- Nea. Sg. 


u it was adjudged a go2d Bonjd. : ny e 
Theſe Words, I am content to give to W. 10l. at Mich. and lol. at our 3Leon. 119. 
jay, amount to an Obligation, and an expreſs Engagement to 2 Rol. Abr. 


0 6 of: 147 3 a „ 146. S. P. 
whe | hath been held in Variety of Caſes, that a ſeeming Latin Word, not But for this 


ech expreſſing the Quantity of the Sum in which the Party intended to vide 10 Co. 
ound, ſhould, notwithſtanding, be ſo conſtrued, as to anſwer the In- 2 Bo 8 
nua of the Parties, rather than that the Obligation ſhould be void; as , bed 
ppugeſimis Libris, for Quinquaginta Libris, has been held good; ſo Hob. 119. 
yintate for Triginta, Sexingenta for Sexaginta ;\ and it is ſaid in general, Cro. Jac, 
it in molt Caſes where the Gent or Gint, or the Sex or Sept are right, the 290, 399, 
tion bas been held Weill. aft ann 3555 603. 


; T7 
(ar. 147. Brownl. 62. 2 Rol. Abr. 146. 5 Mod. 154. 2 Jon. 58. Comb. 60, 86, 187, 
1. Id. Raym. 335. 5 Mod. 287. . 2 Salk. 462. pl. 2. TEN | 


A Bond in viginti nobilis has been held a good Bond for 61. 85. for Cro. Jac. 
ph nobilis be not a Latin Word, yet it being a Term ſignifying 6s. and 203. 


it may properly be made uſe of. 7 ng 5 


chin ver. 


bebt brought upon Bond for 60/. the Bond was in /talian, and the 8 
ro. Jac. 


n therein expreſſed was in theſe Words, viz. in Cant Libris, and ad- 20g. 


51 iged to be good. . T 2 | Parker ver. 
dum | u Debt upon a Bill Obligatory, demanding thirty-two. Pounds four Rennaday. 
lt | ings aid ſeven Pence; the Defendant demanded Oyer of the Bill, and Cro. Jac. 


vas 40 Ponds four Shillings and ſeven Pence, ſo threty for thirty, 22 rer 


4 >; . and on Demurrer for this Cauſe, it was adjudged Long. 


$0 a Bill, in which the Party bound himſelf in the Sum of Serotene 10 Co. 133. 


tay | ad, has been held a good Obligation for 17/. in order to anſwer the a, ; 
ther non of the Parties, de | in M 
; Caſe. | 
7 2 Rol. Abr. 
/ 147. 8. P. 


cited. 


Ok the Ceremonies requiſite to a Bond 02 Dbliga- 
as herein of Signing, Sealing, Date and De- 


Td, that there are only three Things eſſentially neceſſary to the 2 Co, 5. a, 
a good Obligation, viz, Writing in Paper or Parchment, Seal- 8 
| | | ing Cale. 


(ala Salk. 


7 As — 


OFLIGA TIONS 


Noy 27, 5. ing and Delivery ; but it hath been a) adjudyed not t 
Toni a3.” the O Ni or ſhould ſign or ſubſcribe his Name F A car Flay, 5 
5 % Obligation the Obli or be nawed Erin, ee 1 Ae. 


is Name 11 


* 


462. pl. 3. that this Variation ib not material, becauſe” Subſerib vo cle 
[vs * F : 1255 ry 


Variation nate ng is 
12 L ofthe Dees; Sealing Sein käfer 
3 us 5 
5 Mod. 261. vide Tit. Miſuomer and Addition. 175 | | 
Wer 39-3 And though he Seal be neceſſary, and the uſual Way of dear 
| G55. 22 Bond is, that the Defendant per Scriptum ſuum Oblgatrn te 
S7T, 737 Jatum acknowledged, Ec. yet if the Word Sigillat' be wanting, it“ 
Cro. Jac. : DELLS 2 3 i N ting, it is & 
40... by Verdict and pleading over; for when he aith per Seripts furm (16 
2 Co. 5. © torium, c. all neceſſary ircumſtances ſhall be intended 1 and "if it 
be pon not ſealed, it could not be his Deed or obligation. e 
3 Lev. „ ot prove nog 7 | „ 
Ld. Raym. 330, 307, 1043. | B: 1 5 8 5 
Page o # Alſothough Sealing and Delivery be eſſential to an Obligation, yet 
2 Co. 5-4. is no Occaſion in the Bond to mention that it was (6) ſealed and de 
(5) Be an becauſe, as my Lord Cole ſays, thefe are Things which are done alte 


) don 3 N : „ 51 HR. F 3 
— Gapgh it Want zz git, Fei fer, Moor z. Heyn. 35: f, O. S. f. 
2 C. 5s. An Obligation is good though it wants a Date, or hath a falſe or imp 
Ge ble Date, for the Date, as hath been obſerved, is not of the Subltanc 

3 the Deed; but herein we mult take Natice, that the Day of the Deine 
Noy 21135» of a Deed or Obligation is the Day of the Date, though there is w | 
Hob. 240. ſet forth; and if a Deed bear Date one Day, and be delivered at aol 
Styl. 97. it was really dated when delivered, though the Clauſe of (e) Cerenr U 
Op. hs be dei. . 
Yelv. 193. Salk. 76. pl. 18. 2 Id. Raym. 1076. 2 Salk. 498. pl. 3. 6 Mod. o in r. 
(c) A Difference has been taken between Gerens Dat, and Cujus Dat', that the firſt refers to the 
preſs Pate, but chat Crus Dat', 1s always intended of the rea Date, 'which is the Delivery. (y 
286. Comb: 417- 2 e 7 2 HH 7 ens fg 90 0h 


Cro. Eliz. If a Man declare on a Bond, bearing Date ſuch a Day, but does notf 
773. when delivered, this is good; for every Deed is ſuppoſed to be dein 
3 Lev. 348. and made on the Day if bears Date ; and if the Plaintiff declare on a Dd 
_ 4** he cannot afterwards reply, that it was Primo deliberub at another Day; 1 
Ve: this would be a Departure. „„ WL O30 
Brownl. But if a Bond bear Date ſuch a Day, but was really delivered at a 
104.  . after, the Obligee may deelare on a Bond o ſuch a Date, but Prins & 
Lev. 196. 3,27 at a Day after; and if the Obligee declare on a Bond gf ſuch aa 
generally, the Obligor may plead it was Primo deliberat' on ſuch 2 Dl 

3 but then he muſt trayerſe that it was delivered on the Day of 

| 2 | | | | wt; Ft 
200, 4,6. If the Bond was delivered before the Date, on Iſſue, Non g of 

3 Keb. 33% joined on ſuch a Deed, the Jury are not eſtopped to find the Trutt 
hat it was delivered before the Date, and it is a good Deed from the 

livery. bs N 

vent. 9, 110. In Debt on an Obligation, the Defendant pleads that he delivered it 
Salk. 274. an Eſerow, & hoc Paratus eft werificare ; this is ill, for he ought to or 
pl. 1. whom he delivered it; and conclude I int nient fon fait ; & de bos Pat 
"wit Sc. | 1 
| So pleading that he deliyered it to the Qbligee as,an Eſcroy, © b. 
ob. 2 6. £ P. hu g. . * "07 85 8. An a | 
Ven. gf © Diced on certain. nd 8, is ill Ke ih, wade jt to de M 
it is become his Deed abſolutely. © 1 
A Bond or Deed may be delivered by Words, without any Act af 0 


—— 


25 e very; as where the Obligor ſays to the Obligee, go and take the sud Y : 
 Cro.Eliz. ing, or take it as my Deed, Sc. ſo av actual Traditign, vichout 6 
835 any Words, is ſufficient; otherwiſe, a Man that is mute cou rot 


— 
* 


OBLIGATIONS _ 
an Iſſue of non eft fadum, the Jury found that the (a) Leon. 
* 1 2. fealed the kd and et on a Table, and 8 Eliz 
 Phigiif came and rook up, This wag bel not to be the Nefegd- 11 
bend, without ather (5) Circumſſayces hound by the Jury. (#) On ww 
3 ue non 
: Obligatio! ritten i 0 | in the ſame Leaf 
wc an pon ye Php f , Da ons 
** "this Deed, which they having accordipgly done, it was held 8050 without Queſtion, | 
ing Ii. 613. Fer ver. Wright. ; . | 


7 5 — 1 7 


is eq Obligation be delivered to another to the Uſe of the Obligee, and 5 Ho. 119. 
| Ob * is mh and he refufes, the Delivery has loft its Pore, | b. 


1s £2%/44 4% S ASS S429 ag . Hens $5 1 „% v4 #44 


) If the Parties to the Dbligation ; Ang herein, 8e 
1. Who may hind themſe)1es, or be Obligors 


LL Perſons who are enabled to contract, and whom the Law ſuppoſes 5 Co. 119. 
to have ſufficient Freedom and Underſtanding for that Purpoſe, may 4 aaron 
Delive {themſelves jp Bonds and Obligations Th - 5 
u if a Perſon is illegally reſtrained of his Lientys by being confined in n 
anon Gaol or elſehere, and during ſuch Reſtraint, enters into g 

{to the Perſon who caufes the Reſtraint, the fame may be ayoided v, Tit. 


Direſs of Impriſonment. : Durgſi. 
ſod. in reſpect of that Power and Authority which a Hufband has er Fide Fit. 
„i, the Bond of a Feme Covert is ip/o facto void, and thall neither Baron an 
ser her Huſbang. - . Tau. 
though an Infant ſball be liable for bis Neceſſaries, ſuch as Meat, Dog. ty 
not hi Cloaths, Phyſick, Schooling, Cc. yet if he bind himſelf in an Stud. I13. 
5 1 with a (e) Penalty for Paymens of apy of theſe, the Qbliga- To. Lr 
Va * . | = Ono: Jac, 
; $id. 1. (+) For this Incapacity of an Infant ariſes from his beipg incapable of con- 
PT lng for any Thing bu A. lan os, but i can e ay bk FC into a Penalty. 
tab a. 920. ide Head of Infoncy and Age. . 
7 JT though a Perſon Nan compor mentis ſhall nat be allowed to avoid his 4 Co. 124. 


, Reaſon of Inſanity and DiftraRionz hecauſe po Map can be al. Gg. | 
5 of ü io ſlukify himſelf, becauſe of the il Conſequences that might attend Head of 

. terfit Madneſs; yet may @ Privy in Blaod, as the Heir and Privies 71,4, and 
Faclatatien, as the Exccutor and Admipiftratar, avoid ſuch Bapds 5 Lunaticts. 
208”? Luoatick after Office found enters into a Bond, it is merely voig. i 
the U. but if an Infant, Feme Covert, Monk, &c. who are diſahled by Law to Rol. Rep. 
aud to bind themſelves in Bapds, enter 1. with a Ng: ar. : 
da none of theſe Daſabilities, into an Obligation, it od 
aber, though it be v d as to the Lufant, r. | | | 
oy wg a Bill in this Form, eng 00 . * re- Velv. 135. 
3 a » 40 the Uſe of my Myſter Serjeant 5 of Tally or. 
%% at Mighaglnas following, ang thereto dat bis Seal, his is 4 Ct. 
2 gation to bind bipaſelf ; for ghopgh in the Begiaging of the Deed = 

<ccipt is ſaid to be to the Uſe of his Maſter, yet the yment is 
f DA nd mult neceſſarily bind him who ſealed; and the rather, beeauſe 


N . Obligee would loſe his Debt, he basing no Remedy agaiuit 
s | 9. 5 1 
| | | 7 2. Wha 


eg Tur- Heirs in the ſame Bill in 200. but does not mention to whom he 1s bou 


* 


6 B L IG AH 


| 40 Who may take ſuch Security or'be Cie 


3 Co. 119.b. Infants, Ideots, as alſo a Feme Covert may be Obligees bull 
Co. Lit. 3. a. the Huſband is ſuppoſed to aſſent, being for his Adehtige; rand, ji. dd. 
| agrees, the Obligation has loſt its Force; ſo that after the Obi *. * 
plead non eff fadum; but if he neither agrees nor diſagrees, the Bo 1 

good, for his Conduct ſhall be eſteemed a tacit Conſent, fince it is a . Lu 

to his Advantage. | 1 | 2 | all 

But for this But a Feme Covert can neither be Obligor nor Obligee to her Hut * 
vide Tit. nor vice verſa, being but one Perſon' in Law; alſo by the better Opinig 11 


| a and Bond entered into, to a Feme Sole, by the Perſon whom ſhe aten 
ee. 2 


. marries is, by the Marriage at Law extinguiſhed +. 
+ But Bonds ä | ? 
for ſecuring to intended Wives, certain Proviſions, after the Deaths of the intended Huſbands, 
che Marriages have taken Effect, have been eſtabliſhed in a Court of Equity, after the Deaths of 
Huſbands. | 1 8 PE 


page 696 An Alien may be an Obligee ; for fince he is EG to trade and 
Co. Lit. 129. fick with us, it is but reaſonable to give him all that Security which is 
b. Moor ceſſary in his Contracts, and which will the better enable him to carry 


431. i 1 
. Elz. his Commerce and Dealings amongſt us. 


143, 683. Cro, Car. 9. Salk. 46. pl. 1. Ld. Raym, 282. Yide Head of Alien 


Cro. Eliz. Sole Corporations, ſuch as Biſhops, Prebends, Parſons, Vicars, Cs. « il 
464. Dyer not be Obligees, and therefore a Bond made to any of theſe ſhall cnun POL 
| 5 Lit a them in their natural Capacities ; for no ſole Body Politick can take a0 3 

8 '9* tel in Succeſſion, unleſs it be by (c) Cuſtom ; but a Corporation Agpreg 12 1 
Hob. 64. may take any Chattel, as Bonds, Leaſes, c. in its Political Cap: | K 
Rol. Abr. which ſhall go in Succeſſion, becauſe it is always in being. Gag 
15. 3 | . 
2. the Chamberlain of London, whoſe Succeſſor, by Cuſtom, may have Execution of a Ba ty cle 
Recognizance acknowledged to his Predeceſſor ſor Orphanage Money. 4 Co. 65. Cro, Eli. = 


3. Who ſhall be ſaid the Obligee ; and therein of making ſereri 0 


„ Rol. Abr. If A. by his Bill obligatory, acknowledges himſelf to be indebted to 
148. Frank- in the Sum of 10l. to be paid at a Day to come, and binds himſelf and 


yet is the Obligation good, and he ſhall be intended to be bound to J. 
8 whom he acknowledged before the 10/. to be due. 5 
ne) If A. enters into an Obligation to B. which he delivers to C. to the Vie 
N. Bendl. B. though this immediately, upon the Execution and Delivery to C. 
75. comes the Deed of A. yet, if after it is preſented to B. he (as he : 
* Ent. diſagrees to it in pais, by ſuch Refuſal the Obligation (4) loſes its Fo 
Rol. Abr. 148. and Salk. 301. S. C. cited. () In 3 Co. 26. b. where my Lord Cole cites * - 
he ſays, that peradventure in an Action brought on the Bond, A. cannot plead non of ace, 


that it was once his Deed; —But in 5 Co. 179. b. he ſays, that in ſuch Caſe, the Obligor af | Rad th 
non ef factum, in regard the Obligation, by the Refuſal of the Obligee, loſes its Force. 474 
; | | | ; 0 | 

Dyer 350.2. Though there may be ſeveral Obligees, yet a Perſon cannot eg "a 
Pl. . to ſeveral Perſons ſeverally; and therefore an Obligation of 2 = 3 
| 4 oak ry Solvend the one Hundred Pounds to the one, and the other to "the 
207. à void Solvend.. : | | | _ 
Yelv. 177. | ö 5 IN „ March 10 t * 
(e) But a Man may covenant with two ſeverally, ſor that ſounds only in Damages. bu l 


CAEIGATLIOHS 7 


4 Bond was worded in the Words following, Be it kncwn that I. A. dbCro, Jag 

tuwledge myſelf 10 ce und be indebted to B. and C. in the Sum of qi J. 291. 

bs. 8d. for which Payment to bg made T bind myſelf to B. in 1001. and Foxall ver. 

Liber B. alone ſhould bring the Action for the 100 J. or both ſhould ait. 6 

in an Action for the 914. 125. 82. dubitatur & adjurnatur. | pede 95 

In Obligation be made to three to pay Money to one of them, they y,,, 177. 

{all join in Suit, for they are but as one Obligee; and if he to whom 

Money is to be paid dies, the others muſt ſue, although they have no 

ell in the Sum contained in the Condition. | | 5 dg 

wir an Obligation be made to three, and two bring their Action, Sid. 238, 
ought to ſhew the third is dead. 8 13 

e ; ent. 34. 

F 4. bind himſelf in a Sum to B. Solvendum to C. who is a Stranger, a gig. 29% 

ment to C. is a Payment to B. and in an Action upon it the Count 2 Keb. 87. 

| be upon a Bond Solvend to B. 3 . 

*[n Debt the Declaration was, that the Defendant became bound in a Page 697 

{ of—for the Payment of: to him, his Attorney or Aſſigns, 6 Mod. 228. 

| Oyer of the Bond it appeared, that the Solvendum was to the Robert ver. 

m©f's Attorney or Aſſigns, without mention of himſelf; and on De- Harnage. 

mer for this Variance it was held good; and that the Declaration muſt Ld. Raym. 


ntion of the Law thereupon. | pl. 5. 

ho if 4. make a Bond to 5. Solvendum to ſuch Perſon as he ſhall ap- 6 Mod. 228. 
t; if B. does appoint one, Payment to him is a Payment to B. and if oY 
point none, it 1hall be paid to B. himſelf. | 


here there are ſeveral Co-obligors or Sureties; and herein, where 
1 ſhall be ſaid to be jointly and ſeverally bound, and of the Obli- 
es Remedy againſt all or any of them. 


1 clearly agreed, that two or more may bind themſelves jointly in an, , 1 Abr 
Mon, or they may bind themſelves jointly and ſeverally ; in which 148. N 
(aſe the 2 may ſue them all jointly, or he may ſue any one of Dyer 19, 

u his Election; but if they are jointly, and not ſeverally bound 310. 5 Co. 
Obligee muſt ſue them jointly ; alſo, in ſuch Caſe, if one of them dies 1 880 
W Erecutor is totally diſcharged, and the Survivor and Survivorss az 304. 
chargeable. 8 5 pl. 2. 9 8 
Carth. 61. 


che were bound jointly and ſeverally. 2 Vern. 99. 
ne enter into an Obligation, and bind themſelves in the Words Dyer 19. b. 


-_ ug, Obligamus nos & utrumgue noftrum per ſe pro toto & in ſolido,P 214+ 
he x uke the Obligation joint and ſeveral | | 
F Where two bound themſelves, or any em, their Heirs, Executors, ©'*: Jac. 


& their Heirs, &c. and the Obligation was ſealed and delivered by ef, 
Jointly; this was held to be a joint and ſeveral; and not ayer. Hundi 

Fond only; and that the word vel ſhould be underſtood the ſame as am. 

ſad that therefore the Joint Delivery and Acceptance could not make 


4:5 ouly, which by the Words was joint or ſeveral, at the Elechion 
+ ee. ” 
10 jointly and ſeverally bind themſelves in an Obligation, which 8H. 6. zr. 


eral, at the Election of the Obligee. 


or 
= bound in a Bond by theſe Words, Obl;gamus ns & gut mlibet Moor 260. 


1 ſo the Word conjund?; blig ation joi 1 
_— conjunctim makes the Obligation joint, which zy, 7 
1 Ul, I : TE 4 8 the Kn 


k according t) the Letter of the Obligation, but according to the 2 8 k. 6 5 


bgb. (a) If two are bound jointly, and one dies, the Survivor only is liable in Equity ; but it is 


[*erally deliver at different Times and Places, yer is the Obligation r 3 ; 


anctin; this is a joint Obligation, and one of them alone ean- 497: _ 


3 * 
4 6%. L 
*- 
>. \ eo 
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— 


F IG ATIONYL 
the Word Puemlibet cannot make ſeveral, being inferted, for no 
Purpoſe, but to expreſs more ſtrongly that they ſhould be all bound. 
| that they were to be ſeverally bound. | ö 
2 Rol. Abr. If by Indenture between three on the one Part, and two of the of 
149. adjudg- the two covenant jointly and ſeverally to perform a certain AQ, and 
ed by three three likewiſe covenant jointly and ſeverally with the ſaid two that, 4 
Judges a- the Performance of the ſaid Act, they would pay the ſaid ns cer ir 
ee e . Sum of Money, &c. and then follow theſe Words, viz: Pro vera & he 
to be jake performatione omnium articulorum £9 dee a praediflorum al: 3 
and. ſeveral ; und partium prædictorum obligavit ſe haredes, executores, adminifirat 
and of that a/ignatos ſuns, in G ſubter penalitatem ſexaginta librarum feerlingorun 
Opinion he Action of Debt for the 60l. on this laſt Clauſe, cannot be brought a 
ko bs 1 Ge one of the three only, being only joint, and not joint and ſeveral, lik 
Judges and precedent Covenant. 8 
Serjeats, at | 85 „„ 
the Table in Scrjeants Inn in Fleet Street, on its being propoſed to them. 


*Page6g8 * Although two or more may bind themſelyes jointly, or joint! 
| ſeverally, in which Caſe the Obligee may ſue them all jointly or ſexe uc 
10 H. 7. 16. at his Election; yet, if three or more bind themſelves jointly and fey el 


Yelv. 26, p as Fs 
Sid. 238. the Obligee W ſue two of them (a) only * 


4 Unleſs it | 'k N | 7 Eras 
appear to the Court that the other Perſons are dead. Hard. 198. Cro. Eliz. 494. Sand. 291, Fr th 


238, 420. Allen 21, 41. Lutw. 696. Cro. Jac. 152. Keb. 840, 936. Rar 


| . Alſo, if two be bound in a Bond jointly, and one is ſued alone, i 
Oo. Lit. 283. he may plead this Matter in Abatement of the Writ, yet he cawo 
5 * 8 Non el factum; for it is his Deed, though not his _ Deed. 


Caſe, | | : . 
Doct. Pl. 198. Cro. Jac. 152. Vent. 34. Poph. 161. 9 Co. 110. 2 5 "Mi 
Vent. 76. And therefore in Debt againſt one, on an Obligation whereint * 
183. jointly bound, after Imparlance and Oyer, the Defendant canuol N 4 
2 Keb. 795. that the other ſealed and delivered; for as that muſt come on the H e! 


dant's Side, and it is too late to plead itafter Imparlance, it ſhallbe 
that the other did not ſeal, S. nor will the Oyer help it, for it d | 
appear by it, without ſpecial Averment; but of (5) Records Oyet Car f. 
(5) And ficient, without Averment. | ber 
Fe th in a 4 | | 9 8 
re Jacias . 
| e An three Bailees or Sureties, upon a Recognizance acknowledged by them and the! 


jointly and ſeverally ; on Demurrer the Writ abated, becauſe, this being founded upon? _ E al 
Plaintiff ought to ſet forth the Cauſe of the Variance from the Record; as that one was _ Put? 
Action be brought upon Bond in the like Caſe, there the Defendants ought to ſhew that it * | Tecuthc 
and others in full Life not named in the Writ ¶N Pecauſe the Court ſhall not intend that the la Buy 


and delivered by all that are named in it; and therefore the Defendants cannot demur upon it, the 
entered in lac Verba. Allen 21. Blackwell ver. A/iton. | 


Saund. 291. So in Debt againſt one, on a Bond wherein two are jointly 900 
Sid. 420. ter Oyer the Defendant demurred, and the Plaintiff had Jud * 
eg _ another be named in the Bond, yet it does not appeal, mw | 
1 nt, that he ſealed, and then the Bond is ſingle; but it 0% 
been pleaded in Abatement. _ b 
9 Co. 119, . Allo, if two or more be jointly bound, though regularly 5 
in Whelp- alone cannot be ſued, yet if Proceſs be taken out againſt all, 
dale's Caſe. them only appears, but the other ſtand out to an Outlaw!) de“, 
- peared ſhall be charged with the whole Debt. WY” 
2 If two are jointly bound, and there is Judgment againſt re 
Hob. 59. ' likewiſe muſt be taken out againſt both, and muſt be of the . 
| 808 Eli. Alſo, if two are jointly and ſeverally bound, and chen is ] wr 
2 Sid. 12. joint Action againſt both, the Execution mult be joint g 
Mod. 2. | : 
2 Hawk. P. C. 634. 


ame Nature; ſo that you cannot take out a Capias againſt one, and Rol. Abt, 


4 - c. againſt the other; for though the Plaintiff might have ſued 883-9. 
nd, „ ſuing them jointly he has made his Election, and ; 


Frecution muſt enſue the Nature of the Judgment, and though they 


he of eral Perſons, yet they make but one Debtor, when J. S. ſues them 

ant ah; but il the Obligee ſues them ſeverally, he may ſever them in 

at, Lnds of Execution; for though the Obligation be but one, yet the 

a cc nals, Suits, Pleadings, Judgments and Executions, are as different 

18 Mb I Obligations. A 

[they were upon ſeveral Oblig . „ 

% Ju Fore 7 joint Judgment againſt two, and one dies, à Scire fa- e 
ans les 204inſt the other alone, reciting the Death; and he cannot plead, =: 5 5 


x the Heir of him that is dead has Aſſets by Deſcent, and demand Judg- 12 . 

{if ke ought to be charged alone; for at (a) Common Law, the s. C. Eaſat 
re upon a Judgment being (5. perſonal ſurvived; and the Statute of ver. Smare. 
Un, 2. 13 Ed. 1. fat. 1. cap. 45. that gives the Elzgit, does not take () -” __ 
15 the Remedy of the * Plaintiff at the Common Law, and therefore). 15 — 5 
Pary may take out his Execution which Way he pleaſes; for the “ pa gel o 
ends of the Statute are, Sit in electione; but if he ſhould, after the Al- 


ointl ; | 
| net el this Writ and Revival of the Judgment, take out an Elegit to | 
2 e the Land the Party may have 13 by (e) Suggeſtion, or elſe Sg = 2 
wita Querela. | EY | dren 
29 E. 3. 29. 


Far the Difference between a real and perſonal Execution, and that a perſonal Execution will ſurvive, 
gh a real will not, de 3 Co. 14. Yelv. 202. Raym. 153. 2 Keb. 3, 331. 4 Mod. 315. 3 
295. Salk. 319. pl. 3. Ld. Raym. 44. Comb. 441. 5 Mod, 338. Carth, 320, 404. Show. 
{e) For this vide F. N. B. 166. 44 E. 3. 10. | 


a0 ro are bound in an Obligation jointly and feverally, and Judgment js, 2. 

n 2paiuſt each in two ſeveral Actions, one in Banco, the other in Banco cro Jac. 

i and after one is taken in Execution in Banco Regis, and after an 333. _ 

teution is taken in Banco againſt the other by Elegit, and Lands and 2. Bulſt. 97, 

6 ( ) delivered in Execution thereupon : he, that is in Execution by Gib. 2 

a Body in Banco Regis, ſhall be A ee an Audita Querela, be- Rol. Rey. 8 : 

"hel | the Execugion thn an Alegit is a Satisfaction. go. br: 
: . u _ 

a Crowley and Lidgeat. (d) But if, after Execution by Elegit, the Judgment in "Bat ann 

f the other ſhall not have an Audita Querela; per Croke comra Doddridge. 2 Bulſt. 100.—And my 

we fays, that if upon an Audita Querela the other be once diſcharged, although afterwards the 

went in Banco be reverſed, yet he ſhall not be taken in Execution again. Rol. Rep. 10. 2 Bulſt. 


4 


* 4. and B. are bound in an Obligation jointly and ſeverally, and ; Co, 86. 
* 5 Actions brought, and both taken Ero. Eliz. 


ment given ue each upon ſevera 
25 make tcution, and after A. eſcapes; yet B. ſhall not be delivered upon an 478, 479, 


hols a Querela,, for though the Obligee may have an Action againſt the . Ml 
it uff for the Eſcape, yet, till he is *Aually ſatisfied, the other ſhall not = ; 1.15 * 


in Audita Qucrela, nor the Obligee be compelled, whether he will Egge. 
* lake 8 againſt the Sheriff who may die or be inſolvent. ah 
8 "eral Obligors are bound jointly and ſeverally, and the Obligee 


ri one of them his Executor, it is (e) a Releaſe of the Debt, and the on 136. 
ug lor cannot ſue the other Obligor. — 0 72 

3 N edt 245. 
obe d though it be a Releaſe in Law, in regard it is the proper Act of the Obligee, yet the Debt by this 
ll, and Slutely diſcharged, but it remains Aſſets in his Hands, to pay both Debts and Legacies. Cro. 
„ be V Yelv. 160. & vide Tit. Evidence, Letter (O). 5 | | 
cb. 6 ud B. were jointly bound to JS. who made the Wiſe of 4. Execu- Hamed & 


ud died; I. and his Wife brought Debt againſt B. who pleaded this G ver: 
en Abatement; It was argued by ee, Turner, for the Defend- N gh 4 
Bit by making the Wife of one of the Obligors Executrix, the other Rot. 712. 


bor u diſcharged. Hob. 10. Fryer ver. Gilqridee. 21 E. 4. 8 1. b. Bro. 
3 E 2 Fac. 
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Exec. 118. And that it would be ſo, if the were bound joir 
verally. Plow. 38. a. Flatt's Caſe. Keilw. 6 4 Ez. 4. z. Pat a 
The Reaſon. is, becauſe a Debt, or perſonal Thing, once ſuſpended ] 
for ever; and here the Plaintiff, one of the Obligors, is Gehe * 
and his Wife cannot ſue himſelf; and of that the other ſhall 5 A | 
tage · Dyer 140. Co. Lit. 264. b. It is a Releaſe in Law, of which 
Companion ſhall take Advantage, notwithſtanding the Opinion 21 U 
But if it was but Tuſpended for the Time of the ung yet id 
the Defendant, having pleaded in Abatement, 11 H. J. 4. l. 1 Ry 
Tit. Extinguiſhment O. Moor 8 55. pl. 1174.1 Cro. Dorche 7 ver. N 
272. Zelv. 160. Hud ver. Ramſey. 8 Co. 136. Per. Cur' : The Plea be 11 
plwGKẽaded in Abatement, it is for the Defendant; for during the Corenur 
EExecutorſhip there is a Suſpenſion of the Debt; but it was 
this Debt due by the Baron was Aſſets in his Hands, and liable to wet 
dittors, though ic ſhould be adjudged an Extinguiſhment; for as North f 
this is a Releaſe, but it is but by Will; and therefore in nature of: 
gacy, which ſhall not be preferred to a Debt; but it was doubted, i 
had been pleaded in Bar, if it ſhould be for the Defendant: and J. 
Ellis and Windham thought not; but that, after the Death of tte Ba 
fit might be ſued for; for the Suſpenſion is but during the Covertur 
*Page 700 the Baron is Executor only in Right of his Wiſe; but of this 4 
BY . doubted; but in the principal Caſe there was Judgment for the Deſend 
8 Co. 136. a It a Feme Sole Obligee take one of the Obligors to Huſband, this i 
March 128. to be a Releaſe in Law of the Debt,. being her own AR. 
Hob. 10, If one Obligor makes the Executor of the Obligee his Executor, 
leaves Aſſets, the Debt is deemed ſatisfied ; for he has Power, by W. 
Retainer, to ſatisfy the Debt; and neither he nor the Adminiſtrac Ki 
 * Bonis non, &c. of the Obligee can ever ſue the ſurviving Obligor. judped 
2 Lev. 73, But if two are bound jointly and ſeverally to A. and the Execuu 
one of them makes the Obligee his Executor, yet the Obliges may fu 
other Obligor. | i . me, 
Co. Lit.23z, If two are jointly and ſeverally bound in an Obligation, an ie oh / 
4. gee releaſes to one of them, both are diſcharged. 55 | 
2 Lev. 220, Three were bound jointly and ſeverally in an Ob 5 0 an AC F Was 
Seaton ver. Was brought againſt one of them, who pleads, that the Seal of one 
Henſon. others was torn off, and the Obligation cancelled, and therctor 
2 Show. 28.-apainſt all. Upon Demurrer it was adjudged, that the Obligats 


rod LT Tearing off the Seal of one of the Obligors, became void agaidl 


wife. notwithſtanding the Obligors were (a) ſeverally bound. 
(a) Where 5 355 . | 15. 
ſeveral Merchants covenant ſeparatim, and the Seal of one of them being torp- off, it was hell, terefc 
ſhould avoid the Covenant, as to him whoſe Seal was torn off only, but not as to the others. $ 
Mattlewſer's Caſe. March 126, S. C. cited, and a Difference there taken between a Band ai pan 
333 ; ee 25 1 £14 31 | onl 
March 12s, So where three were bound in a Bond jointly and ſeveral 7 "RP" it © 
Bayley ver? Seals of two were eaten by. the Rats; and the, Court inglined may f 
Ga:ferd. Bond was void againſt all. 24S on ( is dr 
2 Show. 29. 8 4 22 


S. C. cited, as adjudged to have been void. 


Owen 8. But where two were bound jointly and ſeverally, and it ua re 
Michael's ſpecial Verdict, that after Iſſue joined, and before the M. prove . 


Dr. $9. pl. Of one of the Obligors was taken off the Bond; it was held, 
12, 14.8. C ing after Iſſue joined, the Bond was good. 
and S. P. | | R 
where the Jury were duected to try, whether it was his Bond at the Time of the Plea pleade® 
5 8 | 1 5 
' * : 


VER * PTS 


A 


0 B L. 1 E A * 1 0 N 8. 


* 


ty duo the Bond, as well againſt the (a) Surety as againſt the rincipal, i Eipecial. 

d ib ue the Bond was once a legal Charge againſt both. | ly if the Mo- 
| | - ney was lent 

RY principally upon the Surety's Credit. Chan, Ca. 77. & vide 2 Chan. Ca. 22. Vern. 196. 

H ity, a Bond Creditor ſhall have the Benefit of all Counter-Bonds Abr. Pg. 93. 

Fo ee given by che Principal to the Surety ; as if. A. awes e 55 ny 

Aal. Honey, and he and C. are bound for it, and A. gives C. a Mortgage or : 

er. N jad to indemniſy him, B. ſhall have the Benefit of it to recover his debt. 

lea be \ Bond made to ſecure a juſt Debt, payable with lawful Intereſt, ſhall And. 121. 

ure the avoided by reaſon of Uſury, or any corrupt Agreement between the Moor ) 52. 

red, loors, 10 which the Obligee was no Way pr ; as where A. being in- pl. 1035. 

) theC ed to B. in 100/. agrees to give him 3ol. for the Forbearance of that Cro, Jac. 32, 

on ol. for a Year, and gives him a Bond of 60. for Payment of the 304. Be. 45 

of a | for te Payment of the 100/. enters into a Bond of 2007. together with Hauk P. 

ted, 1 for the Payment of a true Debt of 1009. due from B. to C. 18 C. 61. 

e Ba 3. Of their Remedies againſt each other. Page 701 

* Kone of the Sureties pays all the Bond, yet the Obligee is not com- 


Iuble by Law to aſſign the Bond to him, but the Surety's Remedy muſt 
0 (0 Chancery. 1 i e * | 


haps he may have Remedy by Writ De plegit 


A 1 | : | I 
(80) Or per- 
acquietandis. Lev. 72. 


Ind on this Foundation, that there is a Remedy in Equity, it hath been 
julped, that if A. together with B. is bound to C. for the proper Debt Sid, 89. 


. Sich | 
Gay . E. and A. pays the Money, and B. dies, and makes'D: his Execu- e 
ay fi ard D. in Conſideration that A. will forbear to fue him till fuch a, rj 


me, aſſumes and promiſes to repay him; this Conſideration is good, Rol. Rep. 


the 6 2h D. was liable in Equity only f. | tan P. fer 
SEE roke, 

an Ad Nig was not D. liable at Law as Executor, for Money pald by Plaintiff, for the Uſe of Teſtator ?— 

one 0 wot ſce any Reaſon for ſaying he was not. | F 14 548 5 

fore | | ; . i EET is . | i 

ai lo it is held clearly in Equity, that one Surety may compel another Chan. Ca. 

oi pntribute towards Payment of a Debt, for which they were jointly _ _—_ 
nd, | A 23 e n e <1 77 Chin. : 


PRE oy Ro | 334,120, 150. 
Lbereſore it hath been held, that if the Obligee fue in Chancery the, vent 48. 
kuor of one Obligor to diſcover Aﬀets, he muſt make all the Oblf-= Wee 
Parties, that the Charge may be equal: but it is made a/Puere, 
ter he may not ſue the Principal, and leave out them, which are 
1 png” „ EN. Sa ad wt 

ut 1t is held, that if a Ju nt be had at Law againſt one Obligor, a Vent. 346. 
May ſue the Executor 90 Neg alone, to Elcover Kiſoe becauſe the a 
In drowned in the Aſſets. | POR, tt It ©” LESS 10S 

* the Principal in a Bond, being arreſted, gives Bail, and Judgment is 2 Vern. 608. 
zanft the Bail, and the Sureties are-afterwards fued on the original Parſon ver. 
6, and are obliged to pay the Money: the Sureties ſhall have the Priddeck. 


| 1 Mx againſt the Bail affigned to them, in order to reimburſe them 
1 they had paid, with Intereſt and Coſts; and the Suretjes in the ori- 


— not to be contributory, for the Bail ſtands in the Place f 


(E) Df 


be bound in a Bond for Payment of Money, and B. be bound with Abr. Eq.g3.. 
. 0 Pan only, and the Bond happens to be loſt; Equity will Ty xt roi 
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Mat Condition of this Obligation is ſuch, that if the Obligor halt ae 


Ss |] ori 


() Df ithe Condition and Confiderat 175 
'Dbligation ; And herein, fon of 


hs 1. Of poſſible and impoſſible Conditions. J 


3 5 out | 

4 >. #5: F ö a ö N a ſh 

is ONDS, as hath been obſerved, are either ſingle, as f. Em 

+ of a certain Sum of Money, or with a Condition 1 f 4 

a certain Penalty, mentioned in the Bond, the Obligor ſhall perform] nies tt 

- .... ..., and ſuch Acts, pay double the Sum if he neglects to Pay the prin Kan 

: Go LILLY Sum by ſuch a Day, Sc. and herein we muſt A Notice, as to fuck 0 is 

178 189. ditions being poſſible or impoſſible, that if the Condition of a Bond 75 on 
Rol. Abr. impoſſible at the Time of the making thereof; as for the Oblioor tg beim 
420. to Rome the next Day, the Bond is ſingle, being the ſame as it there 1 1010 

page yoa no Condition at all. 6 | e | that | 

Rol. Abr. * So if the Condition be quad debet pluere cras, this is a good Condit Forc 
420. for though the wy, is not certain thereof, yet if he will take this u py Me 

* himſelf and run the Hazard, he may at his Peril; for this is not impoſh 10 the 

„ :. ob | | | 
_ A. a for the ſame Reaſon, if the Condition be, that the Pope ſhall b pu. 68 

' Weftminfler To-morrow, this is a good Condition. $6 

Rol. Abr So if the Condition of an Obligation be, that the Obligor ſhall aſſg . 
dc 1 a Commiſſion of Bankrupty; this is an impoſſible Condit IS 

and therefore void, and the Obligation ſingle, for it is impoſſible to H 
oP the Commiſſion. | ol ; 
Savil 96. So if the Condition of an Obligation be to ſuſtain and maintain a Hi iy 
in ſufficient Repairs, and ſo to leave it at the End of the Term; ifa ap 
Aale Time of the Entry into the Bond, the Timber was ſo rotten that it Rf 
2Leon. 189, impoſſible to ſuſtain and maintain it in Repairs, yet the Obligation ug 1 
SGi 24 4 hf, : - 

_ ed, DE tied by his own Ad; but the Law never binds Men to Impoſſibilities. 

Co. Lit. 206. But if the Condition of a Bond is poſſible at the Time of making, 

© before it can be performed becomes impoſlible by the Act of God, of 
Law, or of the Obligee, the Obligation is ſaved. 

But t it hath been adjudged, that if the Condition of an Obligation ACon 
ny 170. that the Quliger ſhall make the Obligee a Leaſe for Life by ſuch a D 1 
als hart pay him 100/. and the Obligee die before the Day, that his Executorll Coodit 
(0 5Co, x1, have the 100). and the Ground of (a) Laughter's Caſe was ged. 
Where it is Treby C. J. to be univerſal. „% f | | ; A} 
held, iat f:: | 33 g 2 
the Condition of an Obligation conſiſts of two Parts in the Dſ«jun&ive, both poſſible at the od, 
of the making, and one of them becomes impoſſible by the Act of God; the Obligor i ele 
to perform the othet; the Condition being inſerted for the benefit of the Obligor, and be ay fon 
it in his Election to perform which he pleaſes ;_ & vide Raym. 373. where likewiſe ths good, 

_ trine laid down in Zaugh 's Cale ſcems to be a little ſhaken. FI 
$3.9 . k d 1 

Abr. Ed. 18. So where the Condition of a Bond was to ſettle certain Lands ſuc lite C 
re Manor by ſuch a Day, and the Obligor died before the Day, though Reaſ 
ans Bond was ſaved at Law, yet Chancery decreed an Execution in d) Go th 

| „ 5 5 : Morm! 

2. Of repugnant Conditions. Bone 

ment 


a8aund. 78. If the Condition of an Obligation be made in this Manner, vis 


o 5 1 1 » 1 Ss 
be rid Weſtmonaſterium, uch a Day, ad reſpondend', &c. then , Keb. bag. 
tro 77 this Obligation ſpall be word, or elſe 2 Hall be in full 1 hs - f 


elt Words, and they ſhall be rejected for their Ablurdity and Re- 5 Rane | 


dition of an Obligation be, that if the Obligor ſhould die Jon. 18 
- = that then if he, , #6 his laſt Will < in his Life- Ax — 
ſhall lawfully aſſign and convey certain Lands to the Obligee and 3 ½ ,, 
bei, that then the Obligation ſhall he void, G. this Condition is 
rpugnant, but ſhall be conſtrued. according to the Intention of the 
«to be collected out of the Words of the Condition. „„ 
En Obligation is conditioned for the Payment of 14. by 2s. per Week, 
Vis paid; and that if he fails of Payment of the 25. at any of the, 

| von which it ought to be paid, that the Obligation ſhall be void, or 

90 tg remain in Force; this Condition ſhall be taken diſtributively, redlen- 


— 


here 1 nou ſingulis, v1z. that if he pays the 77. the 8 ſhall be void, | * 


#2 if he fails in Payment of the 28. at any of the Days, it ſhall bein 5 
Force; ſor the Obligation ſhall not be taken to be of no Effect, if by „page 703 
y Means it may be made good; and accordingly adjudged upon Demur- Lev. 5). 5 


the Detendant's Plea, that he did not pay 28. at one of the. Days. Vers ver. 
Alſp. 


. 68. S. C. adjudged - becauſe the Condition is ſenſeteſs, and therefore the Obligation is ſingle. 
105. S. C. adjudged 3 and that the Obligation was ſingle, and the Condition repugnant and void. 
356, 45, 451. - Ss | | e ee 


Gin Debt on a Bond for 1601. Defendant demands Oyer of the Condi- 2 Salk. 463. 

w which was, Whereas the Defendant is truly indebted to the Plaintiff Log Ae 

50. now the Condition is ſuch, that if the Defendant do not pay the o x 
{50/, on or upon, &. then Obligation to be void, Sc. and pleads, 

t he did not pay the ſaid 507. The Plaintiff demurred, and had Judg- _ 5 
t; for when the Condition recites a Debt, and after lays an Obligati- . 
() That it is 

juſt to ſup- 


ondi 1 


dot to pay it, it is in that (a) repugnant and void. 


3. Ut lawful and unlawful Conditions. 


ACondition todo any lawful Act is clearly good; as to make a Releaſe, , _ Obliga- 
form a Covenant not t@play at Cards, Dice, not to be Surety, Sc. but n ao. 
Condition againſt Law, or fich as obliges a Perſon to the Performance Co.Lir.206. 
1 Thing which is Malum in e, or obliges him to omit or neglect what Perk. 139. 
bis Duty, or encourages him in the Commiſſion of an evil A (5) is TOs 17%, 
0; Alſo it is (c) ſaid, that, by the Law of Nature, all uſeleſs Agreements 5 Ar 1. 
id, as not to waſh one's Hands, &. being for no Body's Advantage. yherever 
| 7 | therecan be 
ij found ont to perform the Condition, without Breach of the Law, the Bond ſhall beœſteem - 
food, Perk, 778. Hob. 12. Cro. Eliz, 705. (e) Puſfendorf'de Jur. "Wat. lib g. c. 2. 
5 23 1 „380 | 8 IM 
A Bond, with Condition to rob or kill J. S. is void; but a Feoffment Ss (<A 
ike Condition is good, and veſts the Eſtate abſolutely in the Feoffee; and dig As 


@ the AR, the Law ſecures to him the the Lan 

Norming the Condition, and in the other, frees him from the 

| Bond ſo that the Law has the fame End in View in making the Fe- 
dent good, and the (4) Bond void, vi. the Prevention of the Fact. (4) Alfoit is 


9 


leffion of the Land, Without 
Penalty ob «+ 


| > | 3 laid to be an 
Offence pyniſhable ia the Party who takes ſuch Bond. If Vent. 109. 


4 
21 7 2 
- : 5 


t 
3 *. 
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ind Firtue; this is a good Condition; for the Senſe is perſect without ver. Hour. 


ply Miſtakes in Conditions of Bonds. 2 Show. 16. & wide 39 H. 6. 10. Rol. Abr. 419, ; 


Reaſon of the Difference is, left the Pare ould have any Temptation? „ at 
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2 15 hay, . the laſt Part it ſhall he intended, that he ſhall not tortiouſly, but 


Watkins. 


417. 


1 


# 


Cd 8 


bon, If the Condition of an Obligation be, that the Obligor A, 

on Ws ready to give Evidence and to teftify the Truth, in any of ol — 2 
bſon ver., in all Things which ſhall be demanded of him, and that he hal ON 

Crew ad- endanger or moleſt the Obligee in his Lands or Goods, relations aliarju 

judged. this is a good Condition, and not againſt Law, for as to the fir ban ; 
had not been obliged thereto, he had been compellable by Law; any 


to reſtrain him from purſuing the Qbligee for Felony, or other juſt Ca gr cov 

Vent. 19. But if A. is imprifoned for Felony, and B. bound by Recognizanc 

Meafon ver. proſecute him; if B. after og Bond to C. conditioned, that B. 
not give Evidence againſt A. the Condition is againſt Law, and the B. 

„„ | 85 | 

| | "$0 a Condition to do a Thing that will be Maintenance is u. 

18 Ed. 2. 28. aß, to ſave harmleſs from ſuch an Appeal of Robbery as B. hath x ud fa 

Rol. Abr. hh” *** „„ a Toes | + . 

Carter 229. Allen 60. S. P. 


If the Condition of an Obligation be, not to ſell the Apparel af 


1 p., Wife, this is good; though it was objected it was againſt Law; ( 
3 cauſe againſt the Liberty of the Huſband. 0 . 
asd „ | | 1 | 
= 2 Mak ſhall not plough his Land, or that a Man ſhall not go out of his Houſe, are (aig u 30 


void; becauſe a Man muſt ſerve the King, and to do his Duty with his Liberty and Labour, f 
3. 64. March 191. | ; 


*Page704q So if a Man gives Bond to a Stranger, conditioned ſor the () 


is On 
Rol. Rep. ment of 20l. yearly to his Wife, this is good. | 15 


3 . . . 8 . | 5 
548 Lit. 206. (6) But a Condition to enfeoff the Wife is void, becauſe againſt a Maxim in L 


Co. Lit, 206. | | | 
If a Parſon on his being preſented to a Living, givesa Bond conditin Ty 
Rol. Abr. to reſign; ſuch Condition may be lawful, and not againſt 31 Elis. ca. always 
417. of Simony; as if the (c) Condition be to reſtrain the Incumbent from Ny we Tr 
hs 48, ; 5 reſidence, a vicious Life, or that he ſhall reſign when the Patron's r © 
Cro. Car. Kinſman or Friend, become qualified to take the Living. 5 
ib. Ne 8 | FO 4 3 {his ] 

it, Rep. 135. Hutt. 111. Jon. 220. 2, Keb. 445. Sid. 389. Raygz. 175. Comp. 4 | 

41. Am ler's Rep. 268. "Ur. Ch. Caſ, 98. (e) So a Bond Mule for the Payment ” 


Money to the Son of the laſt Incumbent, ſo long as he ſhould continue a Student in Cambridge u Wala 
' ferred, Cc. is good. Noy 142.— 80 where a Patron took a Bond from his Preſentee to pe be Fer 
| yearly to the Wife and Children of the laſt Incumbeat ; Earl of Suſſex's Cc ale, cited by Fyfter Jut ſe now 
Noy 142.—— But per Comp. Incumb. 39. theſe charitable Reſolutions, if any ſuch there ws lone fa 
do not ſeem to be Law. © | 1 ation 
| ; : | £ 5 ; 5 5 . . rehce 
n But if the Condition be for a Leaſe of the Glebe or Tithes, or a ould 
cumb. 39. Of Money; this is clearly Simony within the Statute, and therelor Wd. 
Comb. 394. Condition void, being againſt Law. 7p 
—That the „ VVV 3 Ly 
Condition muſt be averred to have heen entered into for a Simoniacal Purpoſe, vide Cto. ſac. 4 = 
Hut. 110% Moor 64. And where a ſpecighgAverment may be, that the Obligation vii 43 
for 2 Matter againſt Law. Leon. 73, 203. Modb. 29. Moor 158 f. mr wy be 
t See the Caſe of Collins v. Blontern, 2 Will. 341.—Condition of Bond to indemaify upd an 
Note.—Plea, the Note given as a Conſideration to compromiſe a Proſecution for Pexjur), d 
ed on Demurrer, after two Arguments by the whole Court of C. P. that the Plea wi * 
2 Chan. C. Alſo it hath been ruled in Equity, chat where a Bond of 1 __ 
399- general, as to reſign upon Requeſt, ſome ſpecial Reaſon me wy Vx 
"1. require a Reſignation ; for though ſuch Bonds may, in Strictnels a 


Abr. Eg. 86, be good, yet if they are made an ill Uſe of, as to extort Move) n unt, 
. . , 


1 


„„ 3 4-2 | | 
JJ). 
„ eunbent, Er. Equity will grant a (a) perpetual Injunction againſt 
e 22 5 5 Chan. 182. 
%) Alſo the Ordinary may refuſe to accept of a Reſignation made by the Reſtraint of ſuch Bonds. 
(amp. Incumb. 31. . l | | 


| che Sheriff of a County make B. his Under-Sheriff, and takes a Bond Rol. Abr. 
— . covenant from him, that he will not ſerve Executions above 20. with- — TY 
4 g 12. 


is ſpecial Warrant; this is a void Covenant, becauſe it is againſt Law 8 
Mic ; in as much as, when he is made Under-Sheriff, he 1s bg s 85 
by the Lay to execute all Proceſs, as well as the Sheriff is. Browal. 65. 

f , | 5 2 Brownl. 
But if an Under-Sheriff covenants with the High-Sheriff, to diſcharge 282. 
der: Sheriff, or any by him appointed; this is a good Covenant; for fince gon” 38 
the High-Sheriff transfers his Authority, it is but reaſonable he ſhould take Browal. 65. 
$curity for the faithful Execution of it; and there is nothing intended 
inſt Law, but rather to prevent than connive at Eſcapes. | 
f 4. being a Cuſtom-houſe Officer by Patent, makes B. his Deputy, C. pie. 
nd covenants inter alia to ſurrender the old Patent, and procure anew onegag, 


ay 3007. to the Executors of B. and gives Bond for the Performance ver. Celſbill. 


$ 


the Obli 
in is one entire Act and Deed of the Party. 3 Co. 82. S. C. cited. (6) So where a Sheriff I 
Bond for a Point againſt 23 H. 6. c. 9. and alſo for a juſt Debt; the whole Bond is void, according to 
te Letter of the Statute z for a Statute is a ſtrift Law; but the Common Law divides according to common 
Ran, and having made that void which is againſt Law, lets the reſt Stand. Hob. 14. Moor 856. pl. 
1175, Godb. 213. 10 Co. 100. Latch 143. Mod: 35. 2 Brown. 282, Vent. 237. Carter230. 
fie. Touch. 367. : 8 | Es 
"As to Bonds entered into in Reſtraint of Trade, it ſeems to have been Page 705 
ly, admitted, and hath been frequently adjudged, that a Bond reſtrain- Cra. Eli 
ws Trade in general; as that a Perſon ſhould not follow ſuch a Trade in any 872. _ 
Far of the Kingdom, is void; the Reaſons whereof are, that ſuch Bond Moor. 15. 
ads to a Monopoly, and is againſt the Public Good; deprives the Party pl. 2 59, 242. 
bis Means of | ivelihood; enables Maſters to lay Hardthips upon their Pl 379- 
kniants, Apprentices, &:, tends to Oppreſſion; and is attended with im- aun. ae. 


1 f 
leis diate and apparent Damage to the one Side, only to free the other from Rom 3 
to pe e Fearof a diſtant Damage that may or may not happen: But it ſeems to owen 143. 
o 8 chat a Condition reſtraining Trade in à particular Place, if And there 
” me fairly, and upon a good and lawſul Conſideration, and with no ill In- ſaid by 4 


ence between a Bond and a Promiſe in theſe Caſes, vis. That a Bond eit ud 82 
wud be void, and a Promiſe good; but that the true Diſtinction in theſe himſelf that 
arats, whether by Bond, Covenant or Promiſe, is between thoſe en- he would 

© 1nto upon a juſt, fairfflpd reaſonable Conſideration, and thoſe en- got ge to 


Ns OS a ken Confideration,, or a vitious one; that the former will 8 
aer creed 
{ erence for- 


a wh was, that in Cqvenant or Promiſe, all being to be recovered. in, Damages, the Jury may aſſeſs 
na, be de fo the: Conſideration ; but otherwiſe of a Bond, becauſe their the whole Sum muſt he reco-. 


—*S 


ul therefore here A. and B. living in the ſame Town, and nge Jae, 
en Condi deſired B. to buy his old Goods, which B. did, at ſuch a Price, 596. 
Fra uon, that he would not follow his Trade within the ſaid Town; Jon. a, 15 
"a be held a lawſul Contract; 1/, Becauſe it was a voluntary Re- Rol 125 
+ il the Rule js vglenti non fit injuria. 2dly, That it was made 201. Julie 
ES 3 upon ver, Bride, 


1 — * 


Preced. | 


—— DAS adit A + 


nd ſave him harmleſs from all Eſcapes of Priſoners arreſted by the Un-Hob. 12.13 · 
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0B. and himſelf before a Day, and that if B. dies before A. that A. ſhall Lee & Us: 


berof; admitting theſe Covenants void (5) per 5 Bd. 6. cap. 16. they g 7 
whole Bond is * though ſome of the Covenants are not void or illegal. e, becauſe 


tion, is good. Alſo it ſeems to be now ſettled, that there is no () Dif- $7» that: 


: „„ AS 
n 8 


r — 


mt rp 


2 E 


1 
tt 
f 
is 
| 


_ 
n 
VER 


- 7 Brown's UPON a valuable Confideration, the Uſe of his Trade being JE . 


2nd Eg. S. Shop of B. who was a Baker, for the Term of ſo many 
Ca 


Comb. 121 Sheeps-T rotters of any Perſon of whom the Obligee had or ſhould buy! 


pl. 1. tending to a Monopoly. 1 


wage yebꝰ (F) Df the Breach and Perkormante of the cw 


Hut. 40. aſſiſting to E. in any Actiont o be proſecuted againſt Z. the Obliger, 

Rol. Abr. after the Obligor joins in a Writ of Error with E. and another 

49. upon a Judgment in Treſpaſs againſt them three, which 18 app 
erroneous z*this not any Breach of the Condition; ſor this 18 not Pt 
an Action, but a Suit to diſcharge hinrſelf of a tortiom Judge, 
which they ought all to join. BF IO | 


a RI” 2 


i P 


Chanc, by the Price given him for his old Goods. zy, That th 
Rep. 341. neither Malum ia ſe, nor Malum prohibitum. 25 That z 8 
auimſelf not to live in ſuch a Place, and by Conſequence not "4 þ - 
there. 5thly, That theſe Kind of Bonds ar very frequent in Lada 


Ca. in Law So where the Condition of a Bond was, that whereas A. had taken th 
Years, and had yet th 


85, 130% Cc, given B. fo much Money for it, the Condition of the Obligati 

ru 5 if, during the Term aforeſaid, B. ſhould not exerci Ns N — 
(a) So of a Baker within the (a) Pariſh where the Shop was, that then the Bond ſhould 
Street. be void, otherwile to remain in full Force; and this was held à 0 ang 
Comb. 122.Bond. | 5 e b 5 

8 If the Condition of a Bond is, that the Obligor ſhall not buy any 55 


Holt 674. nor above ſuch a Quantity; this is void, being in Reſtraint of Trade, and 


Thompſon 


yer Harvey. 4 Bond conditioned to ſave the Plaintiff harmleſs againſt all Eſa all 


Mod. 225. which he had ſuffered, as Warden of the Fleet Priſon, was held good; and um 


Fox. v. Til 2 - , 
2 Salk, 653 herein tie Court took this Diverſity, chat a Bond to ſave harmleſs againſt 


pl. 35. future + Eigapes would be void, otherwiſe of a Bond to fave harmleſs bis U 


4 * C. dutootagainft paſt Eſcapes, and that though it were unlawful to ſuffer them, je bs bo 


+May not One may contract to indemniſying one againſt a Penalty already incurred 

Deputy be againſt Law. 1 . VVA | | | 

legally | | * I ag 

bound to his Principal to indemnify him againſt future Hewes, and is it not every Day's Practice, « fad, th 
aragraph but one. | 


does it not tend to prevent Eſcapes ? Yide ante 704. laſt 


4 


—— 


dition of an Obligation : And herein, | Eliver 


I. What ſhall be a Breach or a ſufficient Performance. 
Bro. Cond;. IN the Performance of the Condition of an Obligation, the Intention 0 
tien 158. 1 the Parties is chiefly to be regarded; and therefore a Performance 
17 E. 4. 3. 85 Subſtance is ſufficient, though it differ in Words or ſome 1mmate Ink 
Ro 3v3: Circumſtance; as if one be bound to deliver the Teſtament of the Tch 
(4) A Man tor, if he plead that he had delivered Literas Teflamentarias, it isſu * 


Obligation to leave che Obligee the third Part of his Eſtate; making him and two others Executory fr 
a good Performance. 2 Show. 69. pl. 54. 2 Jon. 133 


ben 739. If the Condition of an Obligation be to procure's lawful Dili 


this muſt be by a Releaſe, or ſome Diſcharge that is pleadable, and 00G: is Pic 
9 5 by Acquittance, which is but Evidence. 1 Lf ) re: 
Hob. 304. If the Condition of an Obligation be, that he ſhall not be aiding ih Ac 


e % f 1 ⏑ 
ated Ir the Condition of an Obligation be, that the Party ſhall not continue 


way d he by his (5) Attorney, but without his Privity, con- 05 

p an Action, an 7 Ys 5 | J. 2 
= - {this is ſaid to be no Breach of the Condition. | : Hol. Rep. 
ra Dt 5 by two 

. inſt one, who ſaid, that the Act of the Attorney was his own Act f. (4) So if a Man 


i the jt Land, upon Condition that the Leſſee ſhall not do Waſte, and after a Stranger does Watte 
had «this is not any Forfeiture, becauſe a Condition ſhall be taken ftrictly. Rol. Abr. 428. Leon. 


uch, 4 (Lean. 39. Oe” 


1 Which ſeems reaſonable, becauſe the Attorney, not having received Notice, acted under his 
ould dil Authority, which ſhould have been countermanded. 


If the Party, who is bound to perform the ConaiÞ, difables himſelf, C Lit Te, 
7 any this isa Breach ; as where the Condition is, that the Feoffee ſhall reinfoeff 222. 


, and forms it, makes a Feoffment or Giſt in Tail, or Leaſe for Lif#or Years Soy 25. 8. 
ir preſenti or Futuro to another Perſon, or (c) marry or grant a (4) Rent- 0 Oe 
| Charge, or be bound in a Statute or ages e or become profeſſed : in þ 8 
Apes il theſe Caſes the Condition is broken: 

; limſelf to make any Eſtate, or to make it in theſame Plight or Freedom in ſole enters 
vainſh dich he received it, and being once diſabled he is ever diſabled, though into Bond, 


ul wile ſhould die, or the Rent, Sr. ſhould be diſcharged, or he ſhould nftioned | 
n, jel te deraigned, Sc. before the Time of the Reconvefance. would from 


1 Time to 
Time, and at all Times upon requeſt, do all ſuch Acts for the aſſuring of Lands, Sc. at the 
(huge of the Obligee, and after marries ; and whether this was a Breach, Hard. 463. dubitatur ; it was 
lil, that by the Marriage her Huſband had a Poſſibility of being Tenant by the Curteſy, and that now an 


I Afurance could not be made without Fine, and ſo the Obligee muſt be at greater Charge than intended ||. 


. 2. 


| But if the Huſband will not join in the Aſſurance, he and his Wife may be ſued. on the Bond; and if 
de Huſband will join, he ought to bear the extra Expencde. | | | 
IIA. is bound to B. in an (e) Obligation, conditioned that A. ſhall de- Cro. Eliz. 7. 
her to B. before ſuch a Day, an Obligation, in which B. is bound to A. Moor 309. 


ſelixers it to B. this is no Performance of the Condition; for, notwithſtand- 2 
ly the Delivery of the Cognos, hemay take Benefit of the Judgment Corn 


| Sc ogg 
ud ſo the Intent of the Condition is not performed. -- Cali of a 


e c Eg Covenant. 
tion g Sid. 48. Raym. 25. Keb. 103.——Soin Caſe of a Promiſe. Rol. Abr. 448. Bull. N. P. 167. 
ance 3} | 8 
uten If 4. being a common Brewer, covenants that B. ſhall have ſeven Parts*Page7o7 : 


bl all his Grains made in his Brewhouſe for ſeven Years, and after A. puts Raym. 464. 


fn” en Quantitieg of Hops into his Malt, of which the Grains were made, „Bet. 
by Means whereof the Grains were ſpoiled; this is a Breach, becauſe in g 8 


l Contracts the Intention of the Parties is to be conſidered ; and here 
| was the Intention of the Parties, that B. ſhould have the Grains pure, 


. 


ad in ſuch a Manner as to be uſefyl to his Cattle. 


ul Soif a Perſon covenant to deliver ſo many Yards of Cloth, and he cut Raym. 464. 
and in Pieces, and then deliver it, this isa Breach ; for the Law regards the _ 

: ) real and faithful Performance of Contracts, and diſcountenances all 

g 0 as are done in fraudem Legis. e EIS 
9 th „ . | Ik dition of 2 
ak det pay 50/. though it is not ſaid of Money, yet it muſt be ſo intended, and the Obligee 
pare® gry hifty Pounds Weight of Stone. Sid. 151. ſaid. by Teviſden, that he remembered it to have 
rohe e adjudged. ——But if a Man covenants that his Son, then infra Annot nubiles, thall marry the 


ont ö b mer of B. before ſuch a Day, and he marries her accordingly, but at the hy of Conſent diſagrees ta 
' Marriage, yet is the Covenant performed ; for it was a Marriage, though ſubject ta be defeated by 


r covenanted to leave, at the End of the Term ſo many Acres of Hop-land, and having, —_ the 
; . erm, 


* 24 TT ARISE Cs TE. wo 
p ö A a ES eas" 


: IDEN — 8 
eee Are * * A 1 


or make a Gift in Tail, &. to the Feoffor, and the Feoffee, before he per- boph. 8 


or the Feoffee, has either diſabledſ e) A Feme 


% Though the Grantee brings a Writ of Annuity, by which the Land is diſcharged ab initio, Co Lit. 


14 ſues B. upon the Obligation, and recovers, and after before the Day Ooulſ. 177. 
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OB DICATIOGNA 

Cro. Eliz, * Tf one be obliged to aſſure 20 Acres of Land, the Acres 
4753 et counted ee en the Eſtimation of the County where wool wa | 
Po » 89. and not according to the Meaſure limited by the Statute. © 
5 Co. 23. b. If one is bound to make to another a ſure, ſuffitient and lawful Eſta 
1 75 in certain Lands, by the Advice of J. S. if he makes an Eſtate to bim ac 
_ cording to the Advice of J. S. though it be inſufficient, and not a lays 
Eſtate, yet is he excuſed from the Obligation. | 
2 Rol. Rep. If by the Condition of an Obligation, the Obligor is to deliver a Releaf 
23. to the Obligee, it is not enough to ſay, that it was writ, and Wax affe 
to it, and that he gyas ready to ſeal and deliver it, and that the Oblige 
refuſed to accept, . but he ought to have done all that was in his Pone 

, and oupht to have put his Seal to it. EL 3 

Oro. Eliz. If A. and B. are bound in 601. to C. and A. binds himfelf in anothe 


N 3 1, Obligation to B. upon Condition to acquit, Uicharge and ſaveharmleſs th 


Feen. SFr 


Rol. Abr. Taid B. from the ſaid Obligation; and after C. ſues B. upon the Obligatio 

A 2. B- of Gol. and hath Judgment againſt him upon nihil dict, and after beſo 6 
pies, if ver. Execution ſued, A. delivers to B. the 6ol. for which ©: yet his Ohlig; l 
Pr he IN tion is forſeited; for he hath not acquitted B. as he ought, for he is daa Mo! 


1 350. Cro. nified by the Suit and (5) Judgment, by which his Lands, Goods and Be 
Car. 350, dy are ſubjected to an Execution. e 


like Point. ©. | f + os 
(6) So in Caſe A aſſumes to ſave B. harmleſs from a Recognizance entered into by B. for the Appen wt 1 
ance of A. if A. doth not appear, this is a Breach ; for the Recognizance being forfeited, though wo 


ſued, he is ſubjected to be ſued thereupon. Velv. 287. & wide Brownl. 24. 


3 Co.24. So if the Condition of an Obligation be, that whereas the Oblige: E 
wed 5 came bound for the Obl:yor in 2000. for the Payment of 1000. to 7 $, 
& 2 Bull * therefore the Obligor ſhall ſave and keep harmleſs the Obligee from 
115, Zulits, Grants, Demands, touching and concerning the ſaid Bond of 20 
3 Bulſ. 2.33. then this Obligation to be void; and at the Day of Payment of the 10 1 1M 
9 4 261. the Obligee comes to the Place where the 100l. is to be paid, and perceivinghMi..; 
22 no Body there preſent to pay the 100. for the Obligor, he to ſave the I . 
5 nalty pays it; the Counterbond is forfeited; for the Payment of the 100 1 1: 
is a Damage and Harm, and if he had not paid it, greater Harm woul If. 
| have enſued, and it is not neceſſary the Obligee ſhould be ſued. 
3 Keb. 336. In Debt upon an Obligation, conditioned to ſave the Plaintiff harmie 
Vent. 261. from an Obligation, in which he was Surety for the Payment of fuck 
Young ver, Sum ſucha Day; the defendant pleads Mu damnificatus; Plaintiff epbe y 01 
Hite. that the Defendant had not paid the Sum at the Day of Payment; U IE: 
fendant rejoins, that he had tendered the Money at the Day; which u 
refuſed; abſgue hoc, that the Plaintiff is onerabilis to the ſaid Obligation, , eur. 
Page 708. on Demurrer it was adjudged for the Plaintiff, though it was objectet ud 
that the bare Forfeiture of the Obligation, and the Fear of an Arreſt, » 
ny Damnification, unleſs Proceſs were ſued out. 


; ; 4 Where there are disjunctive Conditions, how to be perſomei 


„ 2» Rol A. Where the Condition is in the Conjunctive, regularly both Pan 
| 78 5 1 be performed; yet to ſupply the e e of the Parties it is held, chat i . 


1 p. « 3 
; F $44 
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oe Þ 46 


RD * FF * Mx. 


Term, planted ſeveral Acres with Hops, and the Hop-land, in the Whole, amounting © 18 
1 contained in the ene c having, towards the End of the Term, 2 
Landlord, the Leſſee, from Motives of Revenge, grubbed the Hop- land in Patghes, and Auger) jar 

the Amount of the Number of Acres ſpcified in the Covenant, yet this was cl held a a N up 
oontrary to the true, Meaning of the Covenant, the original Intention of the Parties, uni in f | 
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.- in the Conjunctive be not poſſible ta be performed, it ſhall be Owen 82. 
E Dine - as if the Condition be, that he and his Executors Leon. 74. 
all do ſuch a Thing, this is in the Disjunctive, becauſe he cannot have an Goulſ. 51. 
Frecutor in his Life-time; ſo if the Condition be, that he and his Aſſigns 
ball fell certain Goods, this is in the Disjunctive, becauſe both cannot 


(it. | FO : WOE 7 | 
ition of an Obligation be, that if the Obligor, within fix Med. 268, 

oo Death of B. {hall aſſure a Rent of 200. rently to C. as the 2 Mod. $4 

Counſel of C. ſhall adviſe, at the Coſts and Charges of C. if C. require the - ver. 

ne: or if the Obligor ſhall not Fan the Rent, if then he ſhall pay to C. Nr. 

vol the Obligation ſhall be void, and B. dies, and C. tenders no Grant 

the Rent within the Time, the Obligee is not bound to pay the 300l. 

br three Judges againſt one, who ſaid the Condition is not dis; unctive, till 

Requeſt to ſeal a Deed of Annuity, and that chereſore the Obligor ought 

the 300l. 8 8 hk © 
Te Condition of an Obligation be to pay zol. or 20 Kine, within 2 Leon. 69. 


Month after the Death of A. at the Election of 8 he muſt at his Moor 241. Dy 
Pri] make his Election within the Time limited, ſor the Obligor is not? MH 2 


ound to tender both; but in ſuch Caſe, or where the Condition is to pay 
ſick à Day 101. in Gold or Silverat the Election of the Odligee, if he does 
wt make bis Election before the Day, yet the Duty remains payable, be- 
ws Parcel of the Penalty. | | 


li the Condition of an Obligation be, chat the Obligor ſhall work out 400 2Mod, 304. 
u the uſual Prices in Packing, when the Obligee ſhall have Occaſion for 1 %“ ver. 


linſelf or Friends to employ him therein, or otherwiſe ſhall pay 400. if Na 
te Obligee hath no Occaſion to make uſe of him in Packing, he mutt paß | 
the 30l. | 1 | | LISLE ; | 
Fan Obligation be conditioned to pay B. or his Heirs annually 12). Cro, Jac; 
la Hummer and Chriſtmas, or to pay him or his Heirsat any of theſaid 594. 
Faſts 130l. the Obligor hath Election to pay the 120. or the 250/. though Dong, If. 
be nay 8 any Time determine the Payment of the 121. by Payment of 
ie 1500 e | 
If 4. covenants with B. that 4. or his Son C. or either af them, ſhall 2 Sid. 107. 
york with B. at the grinding and poliſhing of Glaſs, B. paying to each o 8 e 1 
them ſo much, Gr. and B. requeſts C. to work with him, Gr. if he doth Neue l. 
a, the Covenant is broken; for B. had the Election to require both, or judged. 


can ad- 


judged, 


# 


So where the Condition of a Bond was, that the 
at Son and Dau 


Be third Perſon 


orc? of the Bond was not ſuſpended till they are both of Age ; becauſeit 
0 be taken not Pa ny £595 but reſpectively and diſtrihutively; for 
k * undertakes, that the Daughter ſhall releaſe at her full Age as 
*1 25 the Son, and if ſhe does not, the Condition is broken. N 
: 0 one enters into an Obligation or Contract © pay Money, G. on Lide Tit. 
"0 iereral Contingencies, the Obligee may have an Actlonof Debt on the Fidι⁰ 
Thang of either of them; for the putting in, that he ſhall pay at the 
o the other, muſt be taken to have been inferted for the Benefit = 
ok ligee, and the rather, becaufe every Contract is © be conſtrued 
i frongly agaipſt the Obligor, | 
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| 3. By and to whom to be performed. my 
| 8 Pots . ten 
9 E. 4 13. Though regularly the Condition muſt be performed by. and (other... d 
1 50 g who are ſpeci ied in the Contract; yet if there be hon eee _ 
: | doubtful who was meant, the Law will conftrue it according to the hd 
(a) Lev. 93. tion of the Parties; as (a) if the Condition of an Obligation be, that th 
Nes ver. Obligor ſhall make all the Linen the Obligee ſhall wear during his life, th I 
pr a" Obligee mult deliver to the Obligor the Cloth of which it is to be mais 10 w. 
acjudted. forall Contracts are to be interpreted according to the Intent and the Si to m 
ject Matter; and this ſeems the moſt genuine Interpretation in the preſen Gurr 
Caſe ; eſpecially, as it did not appear that the Obligor was a Sempſtre 
or ſuch Perſon, that uſed to make Linen, and find the Materials. Hb 
Lev. 93. So if a Taylor is bound, or promiſes to make a Suit of Clothes, th 25 
per Cur. Obligee ought to deliver him the Cloth; becauſe this is uſual, and notſo waſ 
5 him to find it. . | T7 
Lev. 93. Bur if a Shoemaker is bound to make a Pair of Shoes, he is alſo hound Mob 
per Cur”. to find the Leather, becaule that is uſull. 
BY PI If the Condition of an Obligation be to pay a leſs Sum, if my (0) Ser P 
Rel. A0. vant by my Command tenders it to the Obligee, this is ſufficient. A 
650 So if a Stranger tenders for, and by the Aſſent of an Infant above fourteen. Moor 222. fl. 15 form 
per Cur. OY YET 1 ; | . 
42 E. 3. 13. So if the Condition of an Obligation be to pay 10). Gr, it is a good 0 
b. Performance if he pays it to his Attorney, or the Perſon whom he has de 
ee e puted to receive all Money due to him. | 80 
44 SZ8o if a Bond, conditioned for the Delivery of 40 Pairaf Shoes at Hallus of p 
fi Mod. 309. Bridge, within a Month to A S. a common Carrier, for the Uſe of the "I 
10 Mod. Obligee, and J. S. did not come to London within the Month, but th If; 
110, 423. Obligor delivered them to his Porter; and it was N a good Per IF 
11 Mod. 87. ſormance; for that the Delivery to the Man was a Delivery to the Matte "ak 
15 . ; within the Inqgnt of the Condition. upon 
488, 564. 17 
Ia. Raym. 792. Stra. 480, 505, 653. oy U 
ed If the Condition of an Obligation is to pay 200. to the op and 
pl. 183. Others, and Pariſhioners of D. 5 it may be paid to any two of them. By 
(e) Where ps heb: | 8 vw! 
the Condition is to pay Money to Baron and Feme, it may be pleaded to have been paid to the Ban only cerny 
- Goulf. 73. & vide 2 Sid. 227 | wn d 
FFF 3 | there 
Hetl. 215, If the Condition of an Obligation be to pay 100. per Ann. after i that ) 
Lit, Rep. Death of the Obligee, to the Executors of the Obligee, ſor the Uſe of h ant 
156. , Children, and he dies without making any Executors, the Money ſhall! ture; 
Rol. Abr. Paid to his Adminiſtrators © 2 oh ready 
421, © But if a Man be bound in 20/. upon Condition to pay 10 1 0 and 
Lit. Rep. Perſon as the Ne ſhall name by his laſt Will, and 2 dey, 
173. ligee names no Perſon by his Will, the D is not boun * +] 
2 ob. 9. it to his Executors, becauſe the Condition hath Reference to his Time 
Page) 10 nation. | | | | Sunk 
db. 192. : | | 1 
| e 8 5 & fer Coke, there is a Diverſity, where the Condition is to pay 100. to the Alige 7 * 
Obligee, and where to the Obligee or his Aſſigus; for in the laft Caſe it veſts as 2 Duty in If 
and ſhall go to his Executors.. | . | 75 Qua: 
Rol. Abr. But if the Condition be to leaſe certain Lands for three Lives to the" Ya 


S591. ligee or his Aſſigns, and after the Obligee demands a Leaſe to be 


ny 15 three Strangers for their Lives, he ought to make it them according! J 


* 


ge the Condition is broken; for here, by the Word A/igns, is in- 3 Bull. 168. 
we Ae by Nomination; for he cannot have other Aſſigns, in as Brdg. 39. 


auch as the Eſtate is not aſſignable before he hath it. : 
e only f | - | „ 
Ir It be 4. At what Time to be performed. 
Inten , 5 | 5 ; | 
jt th I the Condition of an Obligation be to do a local Act to the Obligee, Co. Lit? 
le, thg hich the (2) Concurrence of the Obligor and Obligee is neceſſary; as 208. 
made 3 Time is limited. the Obligor Fu FT; 6 Co. 30. b. 
v make a Feoffment, and no Time is limited, the Obligor hath Time (% Bur 
5 turing his Life to perform it, if not (5) haſtened by Requeſt. though tbe 
= þ A ates —_— 
tre +legal, yet if it may be performed for the Benefit of the Obligee in his Abſence, as the Ackyow- 
latent of Satisfaction on Record, &c. it ought to be done in convenient Time. Co. Lit. 208. 6 Co. 
S, th, qo. b Hard. 10. (5) But when by the Condition the Obligor, Feoffor, Feoffee or Stranger] are to 
not ſo vaſole Ac or Labour, which in no Manner concerns the Obligee, Feoffor, Sc. nor their Benefit; as 


22s, 209. b. 6 Co. 31. Leon. 125. ; 


But when the AR, by the Condition of an Obligation to be done to the 
{:) Obligee, is of its own Nature tranſitory, as Payment of Money, De- 5 ts 
very of Charters, and the like, and no Time limited, it ought to be per- 20 
formed 1n (4) convenient Time. 25 {296 3 4 Kol. Abr. 
; | | | | | „ VVV 
(as to this Purpoſe. (c) So if to be performed to a Stranger. Rol. Abr. 437. (4) Where ths 


ps Condition was, in convenient Time to aſſure thg, Land for the Maintenance of a School, and the Party 
1 . it not do it in eight Years, adjudged a Breath. Co. 25. bd. | 

Ih - 80 if che Condition of an Obligation be to ay a leſs Sum, and no Day Cto. Eliz. ; 
itou of Payment limited, he ought to pay it preſent y, /cilicet, within a conve- Kol. Abe 


went Time. | | 436. 
the Condition of an Obligation be to pay ſo much to the Obligee, or Co, Lit. 
oa Stranger ſuch a Day, if he pays it before the Day, this is a good Per- 212, & 
formance; becauſe Payment before, contains Payment at the | ang and "es . 
upon pleading ſolvit ad Diem, ſuch Payment may be given in Evidence. 2 „ 
: 284. 


Codb. 10. 2 Sid, 78, 2 Will. 173. Doug. 49. 2 Term Rep. 388. 3 Term Rep. 374 


Þ where in Debt on a Bond, conditioned to ſave a Pariſh harmleſs con- Sid 444. 
ceming a Baſtard Child, which the Obligor was forced to Father, he pleads Keb. 51a. 
vn damnificat*; they reply that the Child was ready to ſtarve, and that 61 9. Ricb- 
tbat he was ready to repay the Money, and ſave che Pariſh harmleſs: upon Hedges. 
this they demurred, and had udgment, becauſe the Rejoinder is a Depar- 

ture; for the Defendant ought to have taken Iſſue upon the Child's being 
rady to ſtarve; for if the Plaintiffs were once at Expence about the Child. e 


ſy 
'0 ad were actually damnified, the Defendant's being ready to pay the Mo- 
0 pi de), will not ſave the Condition of the Bond. | 


ay If the Condition of an Obligation be to do a Thing within a certain , 

mn the Obligor may perform it on any Part of the laſt Day, before g 

uſet of the Time appointed. | | & „ But for this 

| wide Cro. Eliz. 14. Moor 122. pt. 266. Rol. Abr. 442. 

lf the Condition of an Obligation be te deliver to the Obligee 20 lens. 101, 

| a 10 

— of Corn, the 29th of February next following the Date, and the — 
Ja truary hath but 28 Days, he 1s not bound to 5 it till a Leap- 


4 


| 11 


» eo to Rae Fc. they ſhall have Time during Life, and cannot be haſtened by Requeſt- Co. Lid. 


Cro. Jac. 435. Moor 367. pl. 502. Cro. Eliz. 142. And. 198. Savil 96. Owen 45. Dyer 222. ; 


But after a Breach the Defendant cannot plead his being ready to pay 12 Saund. B80. 


ldercfore they put it out to nurſe, which coſt them 4 J. Defendant rejoins, ards ver. 
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OBLIGATION S 


b. Jac. I an Obligation bear Date the 1ſt of May and the C 3 
646. J _ a Sumof Money the 15th Day of May next enſuing, this ſhall has, oF 


adjudged, tion to the Day, and not to the Month, ſo as to be Payable the 15th D: 


| 95 8 . of May following, and not to 15th of May next come Twehe. mo ' 
ing brought, being (a) a Fortnight after the Date,  _ * = 
the Pariies FI TY | Obl 
compounded. (a) But where being payable the next Day, the Court held, that it ſhould be t 
Relation to the Month. Cro. Jac. 677. Shep. Touch. 365. 4 Corn. Dig. 386. | read 
Rol. Abr. 80 where an Obligation was made the 17th Day of Member 
5 Price Condition was to pay 3 l. the 2 1ſt of Member following, and 5 l | 
Rl. Abr. Of December next after, it was held, that the firſt 5 J. ought to be paid th if 
251. S. C. 21ſt Day of Vovember next enſuing, and that it referred to the Day, an chuſ 
55% eee theMoath..: ; | HO | ligee 
. Hill. 5 Geo. But it hath been lately adjudged, that a Bond dated 12 May, with Co, Tim 
2. in B. R. dition to pay a certain Sum on the 1 3th of May next following, ſhould hav there 
| Kettle ver. Relation, to the Month and not to the Day; for it is faid, the Month fo 1s 0 
1 lowing as well as the Day following, which the preſent Month cannot! 
and therefore the Money not payable before the 15th of May come tu cle waſh 
month; for theſe Contracts are to be conſtrued ſecundum ſub jactam Mat 
_ "748m, and the Meaning of the Parties. 
8 If a Man enters into a Bill obligatory, for the Payment of ſeveral dun wy 
l 5 Ul 47. of Money at (5) ſeveral Days, an Action of Debt will not lie till the li + 
F F 
Cro. Jac. 505. Cro. Car. 241. (5) If to pay 20 Vin Manner following, vis. 10. at one Dy lame 
and 10/. at another Day, Debt lies not till after the laſt Day, becauſe one entire Duty ; but if $0 to 
Man binds himſelf to pay Fr S. 10 J. at one Day, and 10 / at another Day, after the firk Day it mu! 
Debt lies for 10 J. becauſe it is in itſelf a ſeveral Duty. Owen 42,—+—OSo if A. makes a Bil If 
B. for the Payment of 207 wiz. 10 l. Sc. and hereby covenants and grants with B. thatif | ; 
makes Default in either of the ſaid Payments, that he will then pay what of the Whole ſhall I ito | 
_ unpaid; after Default at the firſt Day, Debt lies for the Whole. Leon. 208. adjudged. the P 
**, _ ., Sompona Contract, Debt lies not till all the Days of Payment are jſt 
. for where there is but (c) one Contract there can be but one Debt, an 
3 Co. 22, Conſequently but one Action of Debt for the Recovery of it. 
| 4 Co. 94. Sa „» „„ If 
: 5 Co. 51. S. P. (c) But if aRecognizance be to pay Money at five ſeveral Days, after the fri 100 a 
| oo of Payinent Execution lies for the Sum that then ought to be paid; for it is in the Naur g be 
] | | e e Co. Lit. 292. b. And the Law is the ſame of ſuch a Covenant or Progule ave 
| to pay „ Oc. for. as often as the Money is not paid according to the Covenant and Profiles If 
ſo often is there a Breach af the Covenant, or Promiſe, and conſequently ſo often an Action lit d 
Hob. 178. If a Bill of Debt be brought againſt an Attorney upon three * 
; 7 mou Abr. Obligations, and upon Demand of Oyerit appears by the Condition of ons im, 
| | 3 286, Of the Obligations, that the Day of Payment thereof is not yet come: i th 
8. C. cited. à Verdict for the Plaintiff, upon Conditions perſormed, pleaded, and Cofts, 
n and Damages 1 ook the Plaintiff cannot have Judgment for thi if 
| Obligation, f which the Day of Payment is not yet come; E ntair 
| =, 3 of Coſts, and Damages, he {hall have Judgment for the br th 
0 3 igations. „„ 20 5 : re t 
: Vlc. J Geo. If by Bond, Money be payable'by Inſtalments, and in ſuch Mare 0 
_ 2. . that the Non- payment of a particular Sum, at a particular Day, be M. 
—_ -. = 74 Forfeiture of the whole Bond; and accordingly, for the Nera 9 
—_ : age 71 20f ſuch Sum, there is a verdict for the Plaintiff, finding it the Deed Fi renti 
1 0 Party; though in Strictneſs the whole Bond is fo eited; fa i 
| © Defendant's. ringing into Court all that the Maſter ſhall hold to | 
and letting the Verdict ſtand as a Sechtity for ſuture Payment, the Mat ir 
will by Rule ſtay all further Proceedings on the ſaid Bondf. 3 4 74 H 
| | | Vo! 


A Vide Statute 8 & 9 W. 3. c. 11. 1. 8, 7 717. 


1 


U 


O0 D Lad GATION 


| 5 At what Place to be performed. 


onth If by the Condition of the Obligation Money be to. be paid to the Cco-Eliz.rg. 

(bligee at or before the 29th of Sevember, at ſuch a Place, it cannot _ 122. 
le tendered at the Place before the laſt Day, unleſs the Obligee is there Simpſon _ 
cad to receive it; but if the Obligor meet the Obligee at a Place before Fw Arg 


the Day, he may there tender it, and the Obligee ought to receive it. Co. Lit. 211. 


f an Obligation be conditioned to be at A. at a certain Day, there to Moor 845. | ; 


20th 
alt uſe two Arbitrators, to be joined+to two others to be choſen by the Ob. Mar ver. 
„ an( | eee, to arbitrate all Matters between them, he ought to be there in ſuch a Edmunds. . 
c Time, that the Arbitrators may be choſen and all ended that Day; and ms 55 
117 therefore his Pleading, that he was there the laſt Inſtant to make his Choice, 5 : 
k fall 1s not ſufficient. _ „5 5 N nt mes that the 

| 2 5 | | Plea was 
0% raught ; becauſe he ſhewed not what Hour of the Day he came, or how long he continued there, nor 
EE that his Arbitrators were preſent there alſo. 5 


If the Condition of an Obligation be to pay a ſmall Sum, and no Place 21 Ed. 4. 6. 


ba limited, he ought to ſeek the Obligee wherever he may be found; but b. 
my I the Condition be to deliver twenty Quarters of Wheat, or twenty Load „ 


Timber, &c. to the Obligee, the Obhgor is not bound to carry the 260. 
ame about and ſeek the Obligee; but the Obligor, before the Day, muſt 


* if zo to the Obligee, and know where he will appoint to receive it, and there 

rt Day t muſt be delivered. _ 88 0 TOY! 1 
75 If a Place be limited and agreed on by the Parties where the Condition Rol. Abr. 
Mall | to be performed, the Party, who is to perform it, is not obliged to ſeek 445. 


the Party to whom, c. elſewhere 5 nor is he, to whom it is to be per- 
brmed, (a) obliged to accept of the Performance elſewhere; (a) But he 


— may accept 


it at another Place and it is good, Moor 367. pl. 502. 


If the Condition of an Obligation be to pay 1o/. at D. ſuch a Day, or 21 E. 4. 52. 


wY 19. at F. ſuch a Day, if he tenders it at D. the firſt Day, the Condition Bro. Condi 
Promile b laved, ; a | | K-55 | — . : tion 174. 
Promile If the Condition of a Bond be to make a Feoffment, it is ſufficient to Co. Lit. 210. 


ion lick der it upon the Land, becauſe the Eftate muſt paſs by Livery. TIN 1 
; > - g * R ; 


If the Condition of an Obligation be, to appear coram Tuſticiarits apud Rol. Abr. 
of one Halaongſlerium, he ought to appear in C. B. and not in B. R. for this is 548. uy 
1 iſter it the Stile of the King's Bench, = grave Ver. 


». WW 


Robinſon. 


If a Man is hound to pay 20. at any Time during his Life, at a Place Co. Lit. 21 f. 
wein, the Obligor cannot tender the Money at the Place when he will, a. Dyer 354. 
r then the Obligee ſhould be bound- to perpetual Attendance ; and: there- pl. 32. 
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1 re the Obli or, in reſpect of the Uncertainty of the Time, muſt give 3 
SY e Obligee Notice, that on ſuch a Day, at the Place limited, he will pay $alk. 214. 
and then the Obligee muſt attend there to receive it. 1 


he Mone 
, ? pl. 1. 
1100 f By th Condition of an Obligation, a Maſter is bound to make his Ap- Ld. Raym. 
. tice free, on Requeſt, at the End of ſeven Years ; and in Debt on this 25 EE 
| Maſter pleads, that ad finem of the ſaid ſeven Years, or after 6 Mad. 27. 
he Time of Action brought, he was not requeſted ; and it was held, 259. Firs. 
in this Caſe the Requeſt was material, being Part of the Condition; Hugh ver. 


4 N Holt held, that the Re ſt h ht to have be he moſt Denningt 
4 t t t - ennigron. 
5. Yo, Th rg equeſt here . = ave been on the nt 285 1.585 
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oB LIGAT ION S. 


5. C ad · venient Time of the laſt Day of the ſeventh Year, and that it would come 
judged per too late the next Day ; but P owell inclined, that & Requeſt ina Day or two 


totam Cu. after the ſeven Years would do well. 


riam, ON a A 
Writ f Er- : 85 113 BEES ; 8 Be * : : 4 
hor of 4 Judgment in the Marſhal's Court for the Plaimiff, and the Judgment there reverſed, 14 
Raym. 1094. 3 Salk. 309. pl. 1. Maj „ 3 O08 FROM $61 A. 
6. What the Obligee muſt do in order to intitle him to take Advantage 10 

the Breach; and herein of Notice, Requeſt, c. 


wel 13. Herein we muſt take Notice of a Diverſity 10 the Books between 2 of t 
Hob. 10. Bond for doing a collateral Act and a Bond which creates a Duty of itſelf; 


2 Saund. 33. that in the firſt Caſe, Notice or Requeſt muſt be averred, though not in the 49 
» M9377” hit : Alſo, whenever the Condition is to do a Thing when thereunto re. 
d quired, or if thereunto required, there the Requeſt is Part of the Condition, cut a 
and to be averred. | 3% JL ny tlere 
Bro. Notice As if the Condition of an Obligation be, to account before ſuch Audi. | the A 
85. tors as the Obligee will aſſign; the Obligee, upon his aſſigning Auditor, If 
: ” Jac. ought to give Notice to the Obligor.; ſo where a Man is obliged to account nale, 
8 Co. 92. b. When he ſhall be thereunto required; there muſt be a reaſonable Time and 64. i 
1 Place appointed upon the Requeſt. 7 9d net 3 15 | uy U 
 : Cam. Dig. 463. 5 Com. Dig. 54. | 5 5 i 
| 8 E. 4.15. So if one be bound by Obligation to enfeoff ſuch Perſons as the Obligee H 
| | Þ ſhall name; the Obligee is bound to name the Perſons, aud give Notice 
thereof to the Obligor. Few id ee . 
Vent. 35, In Debt upon a Bond conditioned to fave harmleſs from twelve Bonds The 
| 78. entered into to the King's Majeſty for Cuſtoms ; and ſo Debt againſt an 
| 45 5 Under-Sheriff, npon a Bond conditioned to fave harmleſs the High Sheriff; bone 


Vir ver. and a ſmall Breach alledged; reſolved, that it was not requiſite that the 

Athivs. Defendant ſhould have Notice of the Damage, for he muſt fave harmleſi 

| at lus Peril. | | h 

Rol. Abr. If the Condition of an Obligation be, to pay a Sum at a certain Day, the 

„ Obligor muſt tender it without any Demand ; ſo if a Perſon be bound to be 
_ attendant on another at all Times when he comes to his Manor of HD. he it 

* bound to take Notice when he comes to his Manor of D. at his Perll. 
$5 Co. 21. Alſo, where the Obligor or Covenantor has diſabled himſelf to perform 
Moor 452. the Act, though before Notice and Requeſt were neceſſary, yet hereby ar 


ing! 
o decke 
Hinet+ 


A Pref 
are it 
| Aator. 


| pl. 619. 
f 220% 
clrati 


Cro. Eliz. they diſpenſed with, and the Obligation forfeited. | 


| 450, 479. Poph. 109. Hutt. 48. Winch. 29, 30. | | he 
| 5Co.20,21. As if A. leaſes to B. for twenty-one Years, and covenants, at any Time 01 
Sir Autbony during the Life of B. upon Surrender of the old Leaſe, to make a new Leaſe, 1 , 
Adaine ver. for the Reſidue of the Term; and after A. leaſes to a Stranger; though l. Abe 


Scott. by the Words of the Indenture, ought to do the firſt Act, yet, becauſe 4. TI 
450. | hath diſabled himſelf to make a new Leaſe, B. ſhall not be obliged to fur 1 
Poph. 109. render his old Leaſe, without Poſſibility of a new Leaſe; but may brig 


4 55 _ Covenant, without making any Surrender. | | 

4. 619. 8. C. | ; | 5 5 ä 
+Jjudged, that Covenant lay, without making any Requeſt, though by the Covenant the new Leaſe 
vas to be made upon Requeſt, | | | 33 8 { 


5 Co. 21. So if A. covenants to enfeoff be 8. upon Requeſt, and after enſeoſſs an In De 


; fer cur. other, J. S. may have Covenant, without making any Requelt. it is, 
Page 4 * If the Condition of an Obligation be (a) to levy a Fine tothe Oblgee bete 
Rol. Abr. he is not bound to levy it, if the Obligee does not ſue a Writ of K chen 


422, 458, againſt him, . | | FEED 
S. P. cont. . = | © | Wink. 1 
| (a) So if the Condition be, that a Stranger ſhall levy a Fine to the Obligee. Hutt. 48. rind 
o if the Condition be to acknowledge a Judgment to J. S. he muſt iju- out an 0 
Winch. 30. Hutt. 48. 18 5 | 


\ 
% 
' 


6 * 1. 16 apt 0 N 8. 5 | : 
It the Condition of an Obligation be, to pay all ſuch ; Coſts as ſhall be Vent. 71. et 
(bligee (5) mult chuſe an Arbitrator before he can ſhew any Fault in the (% So if 
(bligor. 1 „ - the Condi- 

= 8 3 55 | tion be to | 
ola Deed in Guild-ball, he is not bound to do it before Requeſt made by, the other, 39 E. 3. 3. 
Bol. Abr. 458. VVV : 


If the Condition of an Obligation be, that whereas the Obligor is Leſſee Rol. Abr. 
tr Years from the Obligee of certain Lands, if he renders up the Poſſeſſion 465. Mg, 
of the Land at the End of the Term to the Leſſor, his Heirs or Aſſigus, Sw a. 1 
won Requeſt, then the Oblization ſhall be void, ©. and after the Leſſor e ns 3 
dgns over his Reverſion, and the Aſſignee, at the End of the Term, re- judged. 
qvelts him to render up the Poſſeſſion to him; he is bound to do it, with- 

cit any Notice given him that he is Aſſignee; for he ought to take Notice 

thereof at his Peril, in as much as he hath bound himſelf to render it up to 

the Aſſignee. | | 38 Fl 55 
If the Condition of an Obligation be, that if the Obligor, with two others, Rol. Abr. 
make, and upon Requeſt ſeal to the Obligee an Obligation of 4o/. then, 465. Ses 
fc it is ſufficient for the Obligee to make Requeſt only, without tendering Caſe. | 
uy Writing to them, for he ought to do at his Peril. | Cro. Jae. 
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Swe Ol 65 2. * 
„ Ame Point adjudged. 
„How the Breach muſt be aſſigned and ſet forth, and the Manner of 


pleading Performance, and in Bar. 


The uſual Way of declaring and ſetting forth the Breach on a Bond is, Cro. Jac, 


5 at the Defendant per ſcriptum ſuum obligatorium ſigillo ſuo figillatum ac- 420. 
77 honledged, Nc. and therein to lay a Place where it was made, that it may Cro. Eliz. 
i" rive Trial, in caſe it be denied; alſo it is uſual to ſay that the Bond 775: 


pu ſcaled and delivered; but this has been held not to be of Neceſſity, and 8 


de cured by pleading over, the calling it ſcriptum ſuum abligatorium im- 44. Raym. 


the ing ſo much; but it hath been held, not to be ſufficient for the Plaintiff 336, 763. 
55 declare quod reddat ei ſo much, without adding guas ei debet & inj uſte e 
oh e | 3 WII 274. 


| | z © ' £ | Cowp. 717. 
\ Prefert is neceſſary, which is uſually in this Form in B. R. at the Beginning of the ee as 
arc it is by Bill, after mentioning Defendant to have become bound by ſuch a Bond or Writing 
bgatory, Plaintiff adds, Which Bond or Writing i natory, ſealed uvith the Seal of the Defendant, he the" 
tiff nor brings into Court here, &c.——In C. P. or by Original in B. R. Plaintiff at the End of his 
Kcaration ſays, And the ſaid Plaintiff now bring. into Court bere the ſaid Bond, &c. 


(c) In an Action of Debt for Part of a Debt upon Contract or Obliga- (e) Cro. Jae. 

", the Plaintiff muſt acknowledge Satisfaction of the Reſidue ; for there 499 

4 ul be no Variance from the Specialty; but (4) in Debt upon two Bonds, ns 

"oo e Plaintiff in his Declaration may acknowledge the Payment of 100. in Allen. 57. 
1, without ſhewing upon which Bond it was paid; for it is immaterisl, 2 Vern. 

«can no way prejudice the Defendant ; alſo the Money might have been 129. 

id generally, without any Application to either Bond, 3 Bulſt. 

| | 5 . "2: 2 Rok ReP- 

Ts aw In Debt ich ani hintiff 4 ee | 
% eng Bond with Condition, the Plaintiff may declare generally t, 1%. 88. 
gan the Defendant's Part to ſhew the Condition, which goes by Way Salk. 326, 


— 3 and if he demand Oyer and demur, the Plaintiff ſhall have f That is on 


the Bond 
| alone, with- 
out taking Notice of the Conditicn, 


Ing "or op a Judgment in Debt, upon an Obligation of 60o/. the Error Cro. Jae. 
in hein that there was not a ſufficient Breach alledged ; for the Con- 315, 
"8 that he ſhould enjoy ſuch Lands without EviQion, the Breach . 
| | wa 


3 5 : Hanſater, 


- 


re ought to have ſhew-ed a good and Eigne Title before the Leaſe made; (5 


— 4. —  CISITEN = ——_— 
. — 7 Fs 
* . 


| N ture, Performance generally were a good'Pleat. - EY | Debt 
Performance, Plaintiff muſt aſſign an abſolure Breach ; but this is not neceſſary, if k Pat 


— DO. | Defendant can : 
. Covenant, without Cyer of the Deed, which contains ff . 


OBLIGATIONS. 


page 715 was aſſigned in the Recovery by Verdict in Ejectment, upon a Le 
Garg Ss by one 2820 does not ſhew what Title E. 1 make the Sw 
8. C. cited, avers, that E. had a good Title; and it might have been, that he had Title 
andallowed from the Plaintiff himſelf after the Obligation made; and therefore he 
and ſoin 2 : : 

\c. Per Cur. The Replication is 3; for it ought to (a) comprehend a 
3H "gg Mer ah otherwiſe it is not good. (4) | _ 
2 Lev. 37. : | 3 
but Si 325. Mod. 66. ſeems contra: and there ſaid by Jene, that, ſince this Cale, the Statnies 
21 Jac. T. c. 3. and x6 & 17 Car. 2. c.'8. have greatly ſtrengthened Verdicts. (a) That in Ich 
upon a Bond to perform Covenants, the Replication muit ſhew a certain Breach ; but in Covenant, it 
is ſafficient to aſſigu a general Breach. Salk. 39. pl. 5. Id. Raym. 478. 5 Com. Dig. 4, 3; 
1 Term Rep. 6717. Wo os a 1 ö 
Pas 140. If the Condition of an Obligation be to deliver, before the 5th of Ja. 

> twenty Quarters of Corn out of a Sip into a Barge to be brought by the 
e pal 3 the ſaid Corn ; and he aſſigns for Breach, that les 
12 Mod. deliver it 5 Fan. it is good; for when one is obliged to deliver, and the other 
421. co accept, it ſhall be preſumed, that the Plaintiff was there before the Time, 00 
ready to accept the Corn with his Barge. eh Haar. 
Sid. 307. If the Breach be aſſigned after the Action brought, it is ill ; as if in Debt Par 
Chamfiox on an Obligation for Non-performance of Covenants, the Plaintiff replies, 
ver. Süß- and affigns a Breach in Non-Payment of Rent the 20th of June 1) Cer. 2. pert 
web; But and the Bill was filed Trin. 19 Car. 2. which Term ended the 14th of ; /** 
e Repor- - 17 , | „„ 
ter ſays that this was held ill. Se” | . 23 8 
if che Obli- He hg VNA 
gation be for Payment of Money, and the Money becomes payable pending the Action, this makes 
the Alion good ; ſecus where the Condition is for Performance of Covenants; wide Cro. Eliz. 315. 
4 Leon. 98. Keb. 106. f * | | TT WT | 


Sid. 30. It is Cid, that in an Obligation for Performarice of ' Covenants, the 
2 ver. Breach ought to be more preciſe and particular than in Actions of Co. 


N . SKS n 


a e nant; but that yet if what is material, and the Subſtance, is alledged, it s Pla 
„ ſufficĩent; as where the Condition of an Obligation was, that the Deſer — 


dant, a Bailiff, ſhould not let at large any Priſoner arreſted, without Li- 4 
cence of the Plaintiff an Under-Gaoler; and the Breach aſſigned waz, that e 

the Defendant had let at large ſuch a one, whom he had arreſted at H. 
min ter, without Licence, c. this was held ſufficient, though the particni Ne 
Time and Place were not ſet forth, the Eſcape being the material Part al 1 
the Covenant or Condition. W f a 


Cro. Jac. If the Replication be repugnam to the Declaration, it makes the Dec: 


; 294 in ill, becauſe the ſubſequent Pleading falſiſies the Declaration 1 * if | 
226. = eg e declares on a Bond made 1 Martii, if the Plaintiff replies, that the 7 anſ 


Bond wasdelivered 30 Marti, this falſiſies the Declaration; becauſe i® WW | -? 
cCuould not be made the firſt; ſo if the Rejoinder fallifies the Bar, the Bu 
: 18 vitious. : _—_ F ; a 
a vent. 156. In Debt on a Bond, with Condition for Performance of ſeveral Thins 

the Defendant pleads quod condilis ejuſucm ſudi nunquam mfrafa ful þ 1 

ipſum, Ec. and held an ill Plea; becauſe, for ſaving the Bond it is neces 

ry for the Defendant to ſhew how ke hath performed tht Condition; uy 

f this Sort of Pleading was never admitted. | | 

L:v. 30% So if he had pleaded frrformanit omnia +, it had been ill; for the Put 

3 culars being expreſſed in the Condition, he ought to plead to each ey 
larly ; but if the Condition were for Performance of Covenants in an 


then hi 
five th 


In L 


pleads 


a collateral Matter as a Releaſe. Tryon v. Carter. M. $ Geo. cited and agreed 850 * *. 


33 Geo. 2. 4 Bur. 944. 


R. 1 Sid. 50, 97, 425. I Vent. 37. R. Al. 72.———And he muſt make a Fre u py 


— 


OBLIGATIONS. 
Debt on a Bond conditioned to deliver Goods on fuch a Day; the De- Lev. 145. 
ſendant pleads, that he delivered them according to the Form of the Con- NLO 1 
dvon; the Plaintiff demurred, becauſe he ought to have pleaded exprefaly, a | 
xcurding to the Words of the Condition, that he delivered them on the | | 
Day; and the Court inclined to that Opinion. (a) So in Debt on a Bond (%) 3 Lev. 
-onditioned to pay à Sum of Money at D. fach a Day, the Defendant 245. 
Payment at the Day ſecundum effefum conditianit; the Plaintiff de- 
mored ſpecially, becaufe he does not fay where he paid it; and it was 


a WW, A K „ ©» 


by + held to be Form at leaſt 5 the Plaintiff having demurred ſpecially had Page 716 ö 
A ſudzment ; (3) and generally, where Performance is pleaded, it ought to (5) 2 Salk. 


Rage? K a ne 97 © ans 5% 
EO OY” CL ne VF 2 EE INES 


"3 Zr SITS 1 


＋ 


de pleaded in the ee of the e 4 Hg, 

5 ? 1138. Salk. 208. pl. 8. 6 Mad. 157, 197. 
In Debt on an Obligation for Payment of Money, c. the Defendant 3 Lev. 104. 

pleads, that at the Time and Place paratzs fuit to pay the Money, but that . 

no Body was there to receive it; and held ill, on à general Demurrer, for 

want of an abtulit ſalvere; for the Tender only is traverſable, not the 

Paratus. 1 2 73 | 1 

ln Debt on an Obligation by a Maſter of a Ship againſt a Merchant, for vent. 196. 

performing of Agreements in a Charter- party; the Declaration was, & ad Cro. Eliz. 

e ſormalianem comventianum ex parte didi mercatoris abligaſſet fe dido ma- 913. 

ai, c. Adjudged inſufficient, for want of the Word /p/e, or [þpfe pre- a, 26. pl. 


Fr SREARS 


13. & wide 


ad mercator obligaſſet, Fc. 5 
315. i | ; | 
In Debt on a Bond with Condition, the Defendant pleads a collateral Lev. 58, 84. 
1 Pla, which is inſufficient; the Plaintiff demurs, and had Judgment with- 3 Lev. 17» 
5 out aſiguing a Breach ; for the Defendant by pleading a defective Plea, by r 


wich he would excuſe his Non- performance of the Condition, faves the * 
Plaintiff the Trouble of aſſigning a Breach, and gives him Advantage of 45 
putting himſelf on the Judgment of the Court, whether the Plea be good | 
or not; but if the Plaintiff had admitted the Plea, and made a Replication. 

vtch ſhewed no Cauſe of Action, it had been otherwiſe ; but if the Re- 

pication were idle, and the Defendant demurred, yet the Plaintiff ſhould 

tare Judgment, without afhgning a Breach. | | 5 
And in all Caſes of Debt on an Obligation with Condition, (that of a Salk. 138. 
bond to perform an Award only excepted) if the Defendant pleads a ſpecial l 2- vide 


1 Matter, that admits and excuſes a Non- performance, the Plaintiff need on- Tit. 4 
a5 KL. : trament. 

+ the 7 anſwer, and falſiſy the ſpecial Matter alledged; for he that excuſes a 

ſe it on-performance admits it, and the Plaintiff need not ſhew that which the 

* Defendant hath ſuppoſed and admitted. „„ | | | 

Hom if 25 ee pleads a Performance of the Condition, though it 8 138. 

not well pleaded, the Plaintiff in his Replication muſt ſhew a Breach ; for Pl. 2. 

py wen he has a; Cauſe of Aden, wall Sy . = Lr di will | 

acre p< the true Reaſon, and reconcile the Caſes in the (c) Margin. _ SS. 
aud » .. 


Saund. 102, 159, 317. 3 Lev. 17, 24. Vent. 114. Cro. Eliz. 320. Yelv, 78, 


Part In Debt on an Obligation to pay for what Goods an Apprentice ſhall Lev. 194. 
uur valte ; the Plaintiff in Pleading need not ſhew what the Goods were, for he 
[ode o recover the Penalty of the Bond; otherwiſe in Covenant. . 


eading the Breach of a Condition of a Bond, eo quod it was not paid, Saund, 176. 
> © 152 good Affirmation; as in Avowry, & guiathe Rent was Arrear, is 122 


go!! 


ade mmm 3 
dT wes, | 2 

. 5 Et it will be bad on a ſpecial Demurrer. R. 1 Saund. 9. —lf the Condition of the 
' de \x to do ſeveral Things, the Defendant cannot plead Performance generally, tho! all are in the 


Del, 1 Ne OM ſal! anſwer ſpecially to every Particular. R. 1 Lev. 303. R. Rel. 95. b. R. 
: No. .. OC; | 


* 


% 


0 % l „ 4 „ Tr obs” 


good; ſo in all Afumpſits on collateral Promiſes to pay on Reauer. | 

| 4 Loch a Day and 5 berge is an Affirmation,” ie 8 (ns 
ev. 12, Pleading a Bond by a Teflatum exiſtit is not good, though it he vr; 

Saund. 275. hic in 2 frola. . wi | 4 Te IR * 

3 Lev. 50. Debt on an Obligation conditioned to perform Articles; the Defendant 

demands Oyer, and then pleads the Artic''s and Performance; the Plainti 

prays they may be entered in hec verba, un then demurs; becauſe the De. 

fendant in pleading the Articles omitted Part; and the Plaintiff had Judg- 

ment; for perhaps he might have aſſigned the Breach in thoſe omitted, of 

which Advantage he is by this Means deprived. ; \#: * 

Salk. 172. In Debt on a Bond, with Condition to exhibit an Inventory to the Fe. 

pl. 4. cleſiaſtical Court before ſuch a Day, it is not enough for the Defendant to 

| - plead, that there was no Court held, but he mult plead alſo that he wa} 

there ready; for he muſt ſhew that he has done all that could be on his Side 

toward a Performance. So if the Condition were to levy a Fine in 08. Hil. 

| by which the Obligee is to ſue out the Writ of Covenant; it is not enouph 

| . for the Defendant to plead, that no Writ of Covenant was ſued out, bit 

page i he muſt plead that he was there ready at the Day, and no Writ of Core 

| nant was ſued out; ſo if the Condition were to pay Money to J. f. at a 

| certain Time and Place, it is not enough for the Defendant to fay thatthe 

| Obligee came not, without ſaying that he was there ready and offered, Et. 

| Salk, 180. In Debt on a Bond, the Defendant may have ſeveral Pleas in Bar; as if 

pl. 9. the Plaintiff ſue as Executor, the Defendant may plead the Releaſe of the 

2Ld.Raym. 'Teſtator for Part, and for the Reſidue the Releaſe of the Plaintiff; ſo he 


TZI. Med. . 
e may plead Payment as to Part, and as to the Reſt an Acquittance. 


| hoy 56. In Debt on an Obligation, if Not guilty be pleaded, and there be a Ver. 
| Oro. Eliza. dict for the Plaintiff, it is aided by the 16 f, 17 Car. 2. cap. 8. becauſe 
_ 70 184. being an ill Plea, and a falſe one, the Plaintiff ought to have his Judgment, 
I Jon. 184. poth for the Badneſs of the Plea, and for its Falſhood ; but though the 
9 Verdict had been for the Defendant, yet the Plaintiff ſhould have Judg: 
ment, becauſe the Declaration is not anſwered by the Plea. 
Cro. Jac. In Debt on a Bond conditioned for the Payment of 105/. the Defendant 
585. pleads Payment of 1ool. ſecundum formam & effetum Conditionis ; the Plain- 
| Cro. Car. tiff replies, non ſolvit predi 1051. this is an immaterial Iſſue not aided by 
| | 2 826. the Statute ; for the Plaintiff has not traverſed the ſame Payment that ic 
Doug. 683, the Defendant's Plea, | 5 5 FN 
1TermRep. - | 55 
141. 2 Term Rep. 738. | 


Cro. Jac. In Debt on an Obligation, the Defendant pleads Payment of 5ol. 1 
| 549. Juni 11 Fac. according to the Condition; the Plaintiff replies, guod na 
[ Saund. 282, ſolvit 5ol. prædid'“ 14 Aug anno 11 ſupradi#,- quas ad eundem diem ſor 
. wo.  debuiſſet, & hoc, Cc. the Verdict found, quod non ſolvit pr did 14 Jui, 
| prout the Defendant had alledged. The Objection here was, that no Iſue 

was joined; becauſe they do not meet in the Time the Money was pa 
but the Word Auguſt being plainly Surpluſage; for when he ſaid qu#d Fc 
| | folvit predif 14 die, it is a ſufficient Traverſe, without the word Aug 
= | and Auguſt is plaiuly repugnant to the word predi# for pred” reſers lo 

June; and ſuch Surpluſage, being a Repugnancy to what was before 

= terial, was idle and void, _ | i ag f 
Cd. Jac. If -one declare on a Bond made 1 Martii, if the Plaintiff replies, that D 
264. Bond was delivered 30 Martii, this falſifies the Declaration, becauſe it c. 
| _ 116. not be made the ert and is therefore vitious. . 10 
= „ 0 Debt on an (a) he jovi the Defendant cannot plead MI by” 
3 mult deny the Deed by pleading Non ef fadtum; for Seal of 
(a) — i continuing, it muſt be diſſolved eo'Ligamine quo Ligatur. 

bt be | : 3 . * 

= by ſimple Contract, then he may plead N et; for it does not appear that there is 377 
coming, * a . 65 t. Hob. 118. | a 1 


r ß 


0 


f 1 


If the Condition of an Obligation be, that the Defendant ſhall diſcharge Carth. 337% 
or zcquit, or free the Plaintiff of or from ſuch a Bond, or Rent or Action, 0 
or from any other particular Thing aſcertained in the Condition, there the 
Negative Plea Non damnificatus, is not good, becauſe the Defendant hath 

\ndertaken to do an Act in Diſcharge of the Plaintiff z but where the Con- 

dition is only to free, or to diſcharge or indemnify the Plaintiff from any 
Damage, or Cott or Trouble which ſhall or may happen by Reaſon of ſuch 

Bond, Rent or Action, or other particular Thing therein mentioned; in 
ſuch Caſe the Negative Plea is ſufficient, becauſe it doth not appear that any 
Damage hath happened to the Plaintiff; and if no Damages have hap- 
pened, then it is impoſſible that the Defendant ſhould ſhew in the Affirma- 
tire the Manner how he had freed or diſcharged the Plaintiff; therefore it 
lies on the Part of the Plaintiff, by way of Reply to ſhew wherein he was | 
f 5 ; fla Actions 


damniſied. 
on Bonds for 


Non-performance of Covenants, Plaintiff may aſſign as many Breaches as he thinks fit. 8 & 9 W. 3. 
c 11, ſ. 8. Jury may aſſeſs Damages. Defendant paying Damages Execution ſhall be ſtayed; but 
judgment to remain to anſwer any further Breach, and Plaintiff may have a Scire facias againſt De- 
ſendant, Lid. | 4 bb Fu ER 
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* Offices and Officers. .. 


(A) Ok the Nature of an Office, and the ſeveral Kinds 
of Offices, 71 8. 1 | 5 

(B) Offices, bu what Authority created, 719. 

(C) Who Hath a Right of granting oz aſſigning an 
Dffice ; and herein of one Office's being incident to 

another, 720. | | | MT 

D) Ok the Grant of ©ffices bz Cccleſiaffical Perſons, 
"11 88 R 

(E) Of the Ceremony requiſite to a compleat Creation 
o: Gzant, and ok the Paths required by. Statute. 


726. | | | 
(F) Df the Offence of Buying and Selling an Office, 
ws what Dffices are p:ohibired to be 1} us diſpoſed 

. 727. f 5 | ragtL | 
(6) What Remedies a Perſon having a Right to an 
Office, mult purſue, to be let into the Enjoyment of 

it, and bow a Diffurbance is puniſhable. 731. | 
() Df the Nature of Otkites as to their Duration 
and Continuance ; and herein of their being grant- 
__ Fee, foz Life, Pears, at Will and Reverſion. 

32 h . 1 | 5 | 133 ; 

() Dffices by whom to be executed, and who are int + 


4 
" 5 


22 
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OFFICES AN OFFICERS, 


(K) Df the Manner ok executing them; and herein or Wi 
DODtfices that are incompativle, and where an Office ze 


* 


man be executed by two oz moze Perſons. 736. 
(L) Df rhe Execution ok an Office bu Deputy; and 
herein of ppg being aulwerable foz their Depu⸗ 

„ v.. Home? P ny 25 

(M) of che Forfeitures ok an Office, 741. 
(N) Where foz Corruption and oppreſſive Pzoceedings 
- Officers are puniſhable ; and Herein of Bziberp and 
7 £ | 3 9 | | ſuf 


„ echt 


() Df the Nature of an Office, and the ſeveral kinds 
| | of Okkites. ä 


Carth. 478. 1 is ſaid, that the Word Offcium principally implies a Duty, and in the 
(a) Signifies F next Place the (a) Charge of ſuch Duty; and that it is a Rule, that 
nn - where one Man hath to do with another's Affairs againſt his Will, and with. 
therefore the Out his Leave, that this is an Office, and he who is in it is an Officer, 


Statute 3 


ae . C. 5. ä 
* that no Popiſh Recuſant ſhall exerciſe any Office or Charge. 5, Mod. 431. 


_ *Pagez19 There is a Difference between an Office and an Employment, every Of- 
2 Sid. 142. fice being an Employment ; but there are Employments which do not come 
| under the Denomination of Offices; ſuch as an Agreement to make Hay, : 
= plough Land, herd a Flock, &c. which differ widely from that of Steward * 
=_ of a Manor, &c. e 1 ; 
2 Inſt. 32, By the antient Common Law, Officers ought to be honeſt Men, legal aud 
_ 256. ſage, & qui melius ſciat & poſſit officio illi intendere ; and this, ſays my Lord 
= Cole, was the Policy of prudent Antiquity, that Officers did ever give m BR. 
. to the Place, and not the Place only to grace the Officer. | | 
Carth. 479. Officers are diſtinguiſhed into Civil and Military, according to the Nature 
| of their ſeveral Truſts. 
Carth. 479. Offices are diſtinguiſhed into thoſe which are of a public, and thoſe which) 
; are of a private Nature ; and herein it is ſaid, that every Man is a Public 
| Officer ; who hath any Duty concerning the Public ; and he is not the lels 
Z | a Public Officer, where his Authority is confined to narrow Limits; becauſe the B 
13 it is the Duty of his Office, and the Nature of that Duty, which makes hin "gz 
a Public Officer, and not the Extent of his Authority. 
Sid.94,152. It hath been held, that the Commiſſioners for purging Corporations could 
Lev. 75- not take Notice of or remove an Attorney of a Court, it not being a Public Abe an 
Keb. 349. Office in which the Government was concerned. © 135 


Raym. 94. 
Hurt sCaſe. 


5 Mod. 431. It hath been doubted whether the Cenſor of the College of 5 1 . 5 
2 478. be ſuch an Officer as is compellable to take the e eee by 180 . wh 
be King v. tate 25 Car. 2. cap. 2. pat. 726.) it being urged, that the Oer 

Dr. Burnell. Infpe&ion of 1 of a —— eee and that no Offices _ 

within the Intent of that Statute, but ſuch as related to the Revenue, ot ; 

the Conſervation of the Peace; and that particular Powers created for par 

ticular purpoſes were not within that Statute Atl 


OFFICES avp OFFICERS. 
Offices are diſtinguiſhed into ancient Offices, and thoſe which are of ges 97. 


of an: and herein it is obſervable, that conſtant Uſage hath not Oro. Eliz. 
ite 1 firſt Eſtabliſhment of ſuch antient Offices as have exiſted 2 ELD 


Mind, but alſo hath preſcribed and ſettled the Manner in 


out of 182. 


nd 4 they have and are to continue to exiſt, in what Manner to be exer- Cro. Car. 
ol . 7 I . 5 . = ; 
pu- ho to be diſpoſed of, Ge ö 200 


6 (i) No Officer, that is conſtituted by Act of Parliament, hath more Authority than the 
oe cates him, or ſome ſubſequent AR of Parliament, doth give him; for he cannot preſcribe 
Oficer at Common Law may do. 4 Inſt, 267. 4 Com. Dig. 393. | | G 


ee is alſo another Diſtinction of Offices into ſach as are Judicial, and Jon. 109. 
\..zre Miniſterial Offices only; the firſt, relating to the Adminiſtration s 3 
Jufice, or the actual Exerciſe thereof, muſt be executed by Perſons of 9 Ce. 97. 
dent Capacity, and by the Perſons themſelves to whom they are granted; 

terein alſo ancient Uſage and Cuſtom mult govern. | 


Gs * 2 88 


; (B) Offices by what Authoritp created, 


HE King is the univerſal Officer and Diſpoſer of Juſtice within this 12 Co. 116. 
Realm, from whom all others are ſaid. to be (3) derived; but yet he Rol. Rep. 
t create any new Office inconſiſtent with our Conſtitution, or preju- 206. 


Carth. 478. 
© to the Subject. Ao & 678 


| N | are ſaid to 
de King, where the King may grant or nominate to the Office, but hath not the Office in him 
or execute, Co. Lit. 3. b. 2 Vent. 270. 7 | 


ere are three Things, ſays my Lord Cole, which have fair Pretences, Page 520 
ve miſchievous 3 1f, New Courts; 24, New Offices; 3d, New Cor- 2 lat. 540. 
ions for Trade; and as to new Offices, either in Courts or out of them, 

le, he ſays, cannot he erected without Act of Parliament; for that un- 

be pretence of the common Good, they are exerciſed to the intolerable 

erance of the Subject. | . | | | 

u Office granted by Letters Patent for the ſole making of all Bills, In- Jon. 231. 
tations and Letters miſſive in the Council of York, was held unreaſon-'Munnr/or v. 


Hay, 


ature : | 

| ud void. | Lyfter. 
chick Une Cute petitioned the King to ere& a new Office for regiſtering all Co. 116. 
ble agen within the Realm, except Merchant Strangers, and to grant the and ſeveral 
e ke Office to the Petitioner with or (c) without a Fee; and it was reſolved war's there 
cauſe the Judges at Serjeants-[nn, that the Erection of ſuch new Offices, du ag 
Fes de Benefit, of a private Man, was againſt all Law, of what Nature (e) It hath: 


been held 
| | | . clearly, that 
* Conſtitution of a new Office or Officer, it is not neceſſary that an annual or caſual Fee ſhould 
* be annexed to ſuch Office, Moor 89. e | z 


ng F. 4. by his Letters Patent bearing Date 19 OZ. Ard: 1 5. of his 4 Inſt. 200. 


cim, e Icciting, that whereas there was no Office of the Chancellor of the 7. 6 Jac. 
dau. | % that there ſhould, be ſuch an Office of the Chancellor of the Garter, == bem gs 
1 and 3 none ſhould have it but the Biſhop of Saliſßury for the Time being, Cafe. 2 

| were mu and ordain, that Richard Beauchamp, now Biſhop bf Saliſbury, ſhall Moor 808. 
or to 1 for his Life, and after his Deceaſe, that his Succeſſors ſhall have it S. C. 


der; and amongſt divers other Points it was reſolved unanimouſly, 
as | i | that 


* . y 7 TI SY 
r rere 


| Hob. 63. The King cannot grant to any Perſon to hold a Court of Equity, th 


12 Mod. | 


Page 221 ® So it hath been reſolved, that the Office of . of Lada 


2 Inſt. 425- My Lord Cole ſays, that the Juſtices of Courts did ever appoint Þods fr 
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3) 80 if th that this Grant was void ; (3) for that a new Office was ert 
| Kinegranes not defined what JuriſdiQtion or Authority the Ofiece ons hy 


* 


an Office by therefore for the Uncertainty it was void. 


1 


the Name of F 
an Office cum feodis. inde ¶pectantibus, and it appears to the Court to be new, the Gra 4 3 
4. 10. "4 Si. „„ © , Ds aer d 


5 


he may grant tenere placita ; for the Diſpenſation of Equity is a ſpecial 


committed to the King, and not by bim to be intruſted with aly 


except his Chancellor. 


« 


bs f 4 


1 


(C) Who Hath a Right of granting, oz aſſigning an 
fite; and herein of one Office's being incident to 


4 Co. 32. wW Here-ever one Office is (c) incident to another, ſuch incident ( 


8 is regularly grantable by him who hath the principal Office; a * 
* this Foundation it hath been held, that the King's Grant of the Off = 
Houſe or County-clerk was void, it being inſeparably incident to the Office of dl TV 
Land be- and could not by any Law or Contrivance be taken away from him. "a 
long to an | | | 

Office, by the Grant of the Office by Deed the Houſe or Land paſſeth, as belonging thereunto, (ther 


Lit. 49. a. Vaugh. 178. cited. 


2 Salk. 439. So the Office of Chamberlain of the King's Bench Priſon is ice 
pl. 3. incident to the Office of Marſhal; and therefore a Grant of the Oli 
ys Raym. Marſhal with a Reſervation of the Office of Chamberlain, is void. 

434. Per Holt C. ]. Leon. 320, 321. Like Point. | 


other counties in England, is incident to the Office of Ch. Juſt. of C. 5 or 
that therefore a Grant thereof by the King, though in the Vacancy « 


Dyer 175. a. 1. Pe f 

bp 5 Je. Chief Juſtice, is null and void. 

And. 152. | | i 5 bey 
& vid: Show. Par. Ca. Sir Rowland Holt's Caſe. | | £5.19 | 


4Mod.173. Clerks, ſome of which after by Preſcription grew to be Officers in 
1 Courts; and this Right which they had of conſtituting their own Of , 
is further confirmed to them by We/tm. 2. 13 Ed. I. cap. 30. the Re ! 

whereof are twofold. 1f. For that the Law doth ever appoint thoſe hy, 

have the greateſt Knowledge and Skill, to perform that which is to be 6 ö 

24ly, The Officers and Clerks are but to enter, inrol, or effect that u um 2 

the Juſtices do adjudge, award or order; the inſuff cient Doing we 

| maketh the Proceeding of the Juſtices erroneous, than the which * | 

can be more diſhonourable and grieyous to the Juſtices, and prejuace 105 

the Party, op. | | a 


00 


or FIC E 8 15 OF F IC E R 8. 
0) of the Gzant of Offices by Eccleſialfical Perſons. 


FRE it will be proper to take Notice how far Biſhop's, and other Co. Lit. 44. 
ecleſiaſtical Perſons, may grant Offices to bind their Sueceſſors, and a. 
r not: wherein the Rule is, that ſuch Offices as are antient, and of rk 8, FX 
ſity to be exerciſed by ſome other Perſon, they may grant, together eas * 
the antient Fee for exerciſing thereof; and as theſe Offices are not Caſe. 
thin 32 H. 8. cap. 28. to be granted by the Biſhops or other Ecclefiaſti- Cro. Car. 
Perſons ſolcly 3 ſo neither are they conſtrued to be within the Reſtraint 49- 
Elz. cap. 19. & 13 Eliz. cap. 10. and therefore remain perfectly at Ley 7, 79. 
„Common Law, and by Conſequence, to bind the Succeſſors, muſt be 
afrmed in the fame Manner as all other Grants or Alienations of Eccle- 
deal Perſons at Common Law muſt have been; and theſe Grants appear 
aenlly to have been made for the Life of the Grantees ; for it were too 
and rigid a Conſtruction, to confine them to be made determinable 
the Death, Tranſlation, or other Promotion of the Biſhop, Dean, Cc. 
b made them; and would diſcourage Men of Ability and Capacity to 
krtake the Exerciſe thereof; and to grant ſuch Offices for twenty-one 
xs, or any other Term of Years, would introduce many Inconveniencies, 
ktting in Executors, Strangers, and other unqualified Perſons to the 
fertige thereof; and therefore any Grant of ſuch Offices for Years, ' ſeems 
nt the Policy of the Common Law and the Benefit of the Succeſfors, 
thoſe Statutes intended to provide for, and by Conſequence will not 
them. | ” | h | 
Bit if ſuch Offices have been anciently granted to one for Life, this in- 10 Co. 61. 
s no Neceſlity of their being granted to two for their Lives; and there- Cro. Car. 
ſuch grant to two for their Lives, will not bind their Succeſſor, though 8 5 
of the Grantees ſhould die in the Life of the Grantor, fo as there were 3 
me Life in being againſt the Sueceſſor; becauſe hy ſuch Grant to two 
Grant was faulty in its Foundation, and therefore ſhall not be helped by 
f Accident after: So if the Office hath been antiently granted to one 
21 antient Fee, and after a Grant is made to another in Reverſion, af- 
he Death of the firſt Grantee; this ſhall not bind the Succeſſor, for 
* can be no Neceſſity urged to juſtify this; beſides that, the Grantee in 
ron, by Sickneſs or other Accident, may become incapable *to ex- Page 722 
le ſuch Office before it comes into Poſſeſſion, and if the Biſhop, or other 
tual Perſon, might grant ſuch Offices to two, or grant them in Rever- 
„they might abuſe that Power, and grant them to twenty, or for twenty 
a in Reverſion one after another, which as they cannot be juſtified from 
Neceſſuy, ſo they would be inconvenient, by tying up the Succeſſor's 
7 from chooſing ſuch Off cers as he thought neceſſary and proper for the 
charge of ſuch Olfees; and therefore no Confirmation will make good 


Ee. 


LY 
D 


Of Grants againſt the Succeſſor, _ | | | 

» Real e Biſhop of Norwich having the Office of High Steward of his Cro, Eliz. 
hole fs, to which a Fee of 10ʃ. fer Annum appertained, and alſo the 636. | 
be dt raf Under. Steward of the ſame Courts, to which a Fee of 4/. her eee 


? „ . = . V. ts. ; 
a pertained, granted the Office of Under-Steward to three for their 10 Co. 61. 


wicreof one was within Age, and the other two being dead, the Cro. Cat. 30. 

* grants over the Office to the Defendant, and then the Biſhop grants Ley 74. 

c theſe Offices to the Plaintiff with the Fees ; and by the Books, both, Dyer 80. b. 

Ivy" 8 to be void; the firſt, becauſe it was granted to three, Cow 

* 5 8 warranted a Grant chereof only to one; and alſo, becauſe WEL £6 

19 "z vrantee was an Infant, and ſo not capable of a judicial Oce, 
ward of a Court is: The 24, becauſe both were granted to one | 

VVV ED : Perſon, 


4. 


* 


OFFICES anw OFFICERS 


Perſon, where they had uſually been granted to two feverally, with 
Fees, and therefore the Grant of both to one Perſon neither room. 
convenient, and by Conſequence not binding againſt the Succefſ,,! 
fuch Grant of either the faid Offices in Reverſion would not digg . 
"3 ceffor, for the Reaſons before giver. oo 0 
10 Co. 61, But although the Biſhoprick, Deanery, Cc. were founded but. 
5. Times, yet the Grant of ſuch Offices as are neceſſary, and eanm 
Cro, Car- exerciſed by the Biſhop, Dean, c. in Perſon, may be granted, t, 
1 5 wat, with a reaſonable Fee for the Exercife thereof; (the Reafonblenef; vf 
. r 3 5 f 

137. Biſhop the Court where the Cauſe depends is to be Judge); for theſe cannot ty 
of E tv tend to the Impoveriſhment of the Succeffor, but rather for his Be 
Caſe. by providing Officers ft and qualified to take Care of the Revenues: 
Ley 78,80. therefore ſuch Grants are not within the Reſtraint of + Bliz. cap. 10, 
Eliz. cap. 10. but not being warranted by 32 H. 8. cap. 28. they my 
confirmed by all Perſons intereſted therein; becauſe they remain at ( 
mon Law, untouched by any of the Statutes. | 
f In an Action upon the Caſe, for diſturbing him in his Office of Regi 
3 Keb. 472, to the Biſhop of Briſtol, which was a new Biſhoprick taken out of 
506. Ridt:y Biſhoprick of Sarzm, and founded in the Time of H. 8. and whic 
ver.Pawnal. been granted ſcparalibus temporibus after the Foundation to one, an 
F It is ſaid Aſſigns for three Lives, &c. theſe Differences were taken and agreed t 
the Office the Court. /, That the Biſhop of a new Biſhoprick may grant Off 
hn =o Neceflity for Life. 2dly, If an Office hath been uſually granted by 
. be Biſhop of a new Biſhoprick, for three Lives, with the Conſent ot 
granted in firmation of the Dean and Chapter, (2) before 1 Elia. cap. 19. it m: 
Reverſion. now granted accordingly. 3dly, Be the Biſhoprick new or old, if it 
2 Rol. Abr. not fo granted, but granted always before 1 Eliz. _—_— for one « 
159 * Lives, it cannot be granted by the Biſhop after 1 Eliz. cap. 19. fort 
_ 2 Lives. 4/hly, If it was granted before 1 Elz. cap. 19. for three Lies 
259, 279. after the Statute but for one Life, yet this ſhall not abridge the Power 
Jom 311. Biſhop, but he may grant it for three Lives, &c. And in the pri 
But vide pg Cafe, the Verdict, finding that it had been granted /eparalibur tem 
21. after the Foundation to one and his Aſſigns for three Lives, was held 
1 fective, becauſe it might be ſo granted after the Foundation, and) 
Jen. 311. After 1 Eliz. cap. 19. and therefore a Yenire facias de novo, was avank 
"March 48. hat Defect. OF OD 

March 38. upply t | 
accord”; 
fuch Grant | FE 21 
before 1 Eliz, is a Badge of their having been antiently fo granted. 


The Biſhop of Chichefter was ſeiſed in Fee of a Park in Right d 
3 8 Biſhoprick, and had the Office of Park-keeper, which he by Deed 444 
_ * *orants to the Defendant for his Life, . ulterius concgſſu pro execution 
*Pa, redi@ five Marks, with a Clauſe of Diſtreſs, una cum a Livery, or 1 
P. age 7239 2 . k carh 
Ley 71. per Annum, nec non puſturum pro duobus equis in the ſaid Park 5 
Biſhop of cum the Windfalls, with Clauſe of Diſtreſs for the ſaid Rent, or _ 
Chicheſter five Marks, and Livery, or 13s, 4d. and this Grant was confirmed by 
ver. Freed Dean and Chapter; and for Non-payment of the five Marks the Ve 
diſtrains, and avers the Office and Fee of five Marks to be üg | 
5 but makes no Averment for the Reſidue. The Plaintiff, 2s * 
Cook ver. Avowry, pleads the Statute 1 Eliz. cap. 19. and fays, that ! 92 
Tanger. was never granted before, and derives a Title to himſelf 2180 1 
| ML, e to the Grantor; and in this Caſe it ſeems ay, * 
253 all, that if the new additional Fees had been in another Cave | 
Doug. 573. from the Grant of the Office and five Marks; or had been 4 
3TermRep. another Conſideration; or if the Biſhop had granted the *. 

668. Marks for him and his Succeſſors, and had granted 1 651 ; 
additional Fees, during his own Life only; that in theſe - * 

ba lien 4d, fair this anti Oe and Fre, t bind the Oy 


E 
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© the additional Fees 3 or if the Grant of the Office had been with a 
4% where the antient Fee was but five Marks ; there the Grant 
-<ire would have been void in ces againſt the Succeſſor ; but che- 
ie Grants were diſtin& or intire ſeems the only Diſpute in the Caſe; 
n the Court was divided; two Judges holding that they were ſeveral 
And, and two, that they were intire and depending on each other, 
therefore void in the Whale againſt the Sueceſſor; but a Variation 
Days of Payment of the antient Fee, as if it were formerly pay- 
* tone Day, and is now reſerved payable at two, will not vitiate the 


he Replevin, Defendant arows upon a Grant to him by the Dean and Rrownl. 
tr of, c. of the Office of Caterſhip of the Church for Life, with 182. 


= muity of 67. per Annum, for the exerciſing thereof, and a Clauſe of Hunpry 
| . i; and avows for the Annuity, and avers, that it was an antient ver. Parſe. 
4 7 pertaining to the Dean and Chapter, c. but does not aver that the 


jy vers an antient Annuity 3 the Defendant pleads 13 Eliz. cap. 10. 
ul ſhews the Death of the Dean Grantor, and the Election of another, 
ad upon Demurrer adjudged, that the Grant was void. „ 
Nic Biſhop of Landaff in 1672, granted the Office of Chancellor of his 4 Mod. x6, 
xe to H. and B. and the Survivor of them for Life, and this was con- 17,18. Jonas 
{by the Dean and Chapter; and now 4. being dead it became a ver. B. 
bon, whether this Grant to two were good againſt the Succeſſor. And apa 
ed by Cort held, that if it had been antiently ſo granted, it would bind the , 51. 465. 
it or. lot; and to prove it antiently ſo granted, four Grants were produced, pl. 1. 
tm x of which were made in the Time of one Biſhop, and the laſt in the Carth. 213. 
„ if it 1610. from which Time to this preſent Grant in 1672. no ſuch Grant 
ko had been made, and the firſt of theſe Grants was about 50 Years 
Ha. cap. 19. yet the Court held this ſufficient Evidence to prove this 
Lives r aotiently grantable to two before the Statute 1 Elia. cap. 19. (as the 
* ption muſt be to warrant it;) and one Ridley s Caſe was mentioned 

le Office of Regiſter of Brifol, wherein my Lord flale was of Opinion, 
0 lit could be ſhewn, that ſuch Grants were made ſome Time after the 
s bell Ek. cap. 19. it would be an Evidence that ſuch were alſo made before 
Satute; and upon a ſpecial. Verdict finding this Matter, the Court 
Judgment accordingly, that the Grant was ſufficieatly warranted by 
it Ulage, and had no great regard to the Objection of its being a 
Office, which cannot by Law be granted to two, being ſupported 
a Uſage, and no Diminution of the Succeſſor's Revenue, which thoſe 
ies were made to ſecure. | 
dome bold, that when ſuch antient Office and antient Fee are granted *Page 724 
er, with ſome new additional Fees, yet if the Diſtreſs and Avowry 
y for the antient Fee, that the Avowant need only make Averment, 10Co. 58.9. 


_ at Fee for which he diſtrains, that it was antient; and the Plaintiff, But Quere; 
"0 Aber Fees were new, ought. to ſhew it in Avoidance of the Grant; — er 


| the Avowry being only for the anticat Fee, needs meddle with no 

| * 2 8 | EY | the Avow- 

w;- that being oaly in Quelen. Wa. 1 5 2 
| EC T Car. 


pou ile the Caſe, for diſlurbing him in the Exerciſe of the Cro. Car. 
. J of the Biſhop of Lincoln, and of Official to the-Areh- 2583. 

0 2 upon Not guilty pleaded, it was found that theſe were e 
> * & of Judicature, always granted to one Perſon for Life, the gir John : 
Biſhop, and the other by the Archdeacon, till 1609, when they Lam, 

"ay by the Biſhop and Archdeacon ſeverally to A. and B. for their 


2nd 3: and after 1614, were likewiſe ted to B. and C. with Con- 
he = of the Biſhop's Grant, by the res and Chapter, and of the 


Arch-' 


7 


2 
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Archdeacon's Grant by the Biſhop, Dean and Chapter: and d. 

Death of that Biſhop- and een their Ps ater ater 

both the ſaid Offices to the Plaintiff; who being diſturbed by C. ben 

this Action and had Judgment; for all the Court held theſe De 

of the Poſſeſſions of the Biſhoprick and Archdeaconry, and expreſ + 

the Word Hereditaments in the 1 Elia. cap. 19. & 13 - pj 2 

and therefore being uſually granted in Poſſeſſion, the Grant ends, x 

verſion is without Warrant, and no Neceſſity can be urged for ſo * 
and the Acceptance by B. of the ſecond Grant, where C. was it 

no Surrender of the firſt, and by Conſequence the reſpediine Suceel 

were not bound by theſe Grants, but might lawfully, as they ed 

; (hom both theſe Offices to the Plaintiff for his Life ; and therefore he 
| Judgment. e 1 | 
Cro, Car. But where the Office of Regilter of a Biſhop hath been uſually pra 
279, 555- as well in Reverſion as in Poſſeſſion, there a Grant to one of ſuch Office 
Jon. 310. Life, where by the Death or Surrender of the preſent Officer it ſhall he 
$ RoL Abr: =. + U bind ue 7; ny 5 3 ; 
163. Towne, void, is good, and ſha in the Succeſſor, and is not within the Ref 
ver. $towel. of either of the faid Statutes; becauſe,” being uſually ſo granted, it mig 
March 38. proceed at firſt from a Reaſon of Convenience and Neceſſity, that the Of 
3 Leon. 31. might always be kept full, and a Perſon always ready to execute it, fort 


_ 4Mod.279. Benefit of the King's Subjects; for though there is no Reverſion of 


See d. 
Raym. 49, 
51, 853. 


Office, unleſs it be an Office of Inheritance, yet it may well be granted 
Reverſion, Halend' after the Death of the preſent Officer; which is 
more than a Proviſion of a Perſon to ſupply it, when it becomes void; 
if ſuch Proviſion has been uſually made, the Cuſtom and Uſage gives Su 
tion to it; but then ſuch Grant muſt be confirmed, as is ſaid before; 
therefore where ſome Books hold ſuch Grant of Offices in Reverſon 1 
good, it muſt be taken with this Diverſity; that they have not vſually be 
ſo granted, but only in Poſſeſſion, and then to grant them in Reverſon 
| not warranted by the Cuſtom, nor ſhall bind the Succeſſor, 
Cro. Car, But in the laſt Caſe, where the Office of Regiſter was granted by 
279, 555» Biſhop to an Infant, then about eleven Years of Age, Habend after 
357: Death or Surrender of the preſent Officer, exercend' per ſe vel af 
1% 5 Deput ſuum cum wvadiis, Sc. and when the Tenant for Life died, 
123. Grantee in Reverſion was then thirty Years of Age; all the Court b 
his Infancy, at the Time of the Grant, no Cauſe to avoid it; becauſe 
the Time it fell into Poſſeſſion, he was of ſufficient age to execute it; at 
though it had fallen vacant during his Minority, yet as this Caſe is, t 
| Grant would have been good, becauſe it is to be exerciſed per /e u, 
Cowp. 222. ſuffic” Deputat*, &c. and therefore though he were not capable of exercilit 
Page 725 * jt himſelf, (as Writing and a little Latin would ſufficiently qualify bim k 
| it being only to write and regiſter Acts done in Court,) yet be might k 
put in a ſufficient Deputy; and therefore they denied the Opinion 2 
3. 5. that the Grant of the Office of Steward of the Court of a Mand 
either in Poſſeſſion or Reverſion, to an Infant was void, as incapable, i 
wanting Knowledge to exerciſe it, unleſs it were to be underſtood that tie 
was no Clauſe of exerciſing it per ſe vel ſuffic* Deputa?', and that the In 
himſelf was of ſuch tender Age, that by no Intendment he was ye 
(a)Vid:Cro, exerciſing it himſelf ; but they held, that (a) if there were ſuch Claws 
Jac. 18. then it would be good, and he might appoint a ſuff.cient Deputy ; 2 
Hob. 148. he did not, it would be a Forfeiture of his Office, en his 
T1 Co. 87. faney; and of the Sufficiency of the Deputy the Lord of the Man | 
! $0044 Judge of the Court, were to be Judges; and if the Deputy ſhould 1 
| mean himſelf, or prove. unſkilful in his Office, it would he a Forfetur 
the Infant's Peril; and this ſeems to be the Diverſity taken in the 
Beſides, if the Caſe in Co. Lit. be meant of the Office of Steward i 
Leet, it may be good Law, becauſe that is a Judicial Office, 
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WM ecuted by Deputy; but if it be meant of a Court-Baron, _ | 

ter he l Open % the (5) Books is againſt it, which hold, that 2 VidegCo. 
gran 1 of a Court- Baron may make a Deputy, though there were no 3 45 
” x Power given him for that Purpoſe ; for that it is an Office purely , Jaw, ras.” 


"BN (for the Suitors are Judges in the Court-Baron) and conſiſts in Hob. 148. 

1 pants, Surrenders, Admittances, c. in the Nature of a Regiſter; 11 Co. 87. 
c an Lofant ſhould have the Stewardſhip of both Courts, viz. the Cro-Jac. 13. 
lat and Court-Baron together, and that he ſhould be incapable to 

: hat of the Court-Leet, and therefore the Grant thereof to him 

ite vid; yet for the Court-Baron the Grant would continue good, 

L night either exerciſe it in Perſon, or by a ſuffcient Deputy; and | 
1 pon this Diverſity the Books may be reconciled; for they agree, 3 
* an Office of Judicature or Learning be given to a Man-utterly inca- | 
An, no Clauſe of exerciſing it by Deputy, or otherwiſe will mend 

+ or make the Grant good; for it mult radically: veſt in the Gran- 

fire it can go in Title of Procuration, or Deputation, to another. 

i where the Dean of Windſor, having Ordinary Juriſdiction, by Deed Noy 153. 

ch a one his Commiſfary, which was confirmed by the Dean and Prebend of 
i, yet after his Death it was held the Succeſſor was not bound there- ag: 
kauſe this was a Judicial Office and Authority; which though it Fl 
exerciſed by a Subſtitute, yet it is in Law in the Ordinary himſelf ; 
Excommunication, Probate of Teſtaments, and ſuch like, they may 

uſted by the Commiſſary, yet it muſt be in the Name of the Ordi- 

ud if the Ordinary offends, the Subſtitute ſhall be puniſhed ; and 

fre this Grant can continue no longer than the Ordinary himſelf who 

it; for if it ſhould bind the Succeſſor, then he could not remove him, 


2 | be were anſwerable for his Acts and Offences ; which would be 
aly be ; thcrefore this Grant determines with the Death or Remotion' of 
ntfs Münary, and then no Confirmation can make it good after; and the 


hops in their ſeveral Provinces, have the Ordinary Juriſdiction cede 
; and the Archbiſhop, Dean and Chapter, cannot grant the Juriſ- ' 


| of Guardian of the Spiritualties after the Death of the Biſhop ; 77 E. 3. 23. 
82 fironger Caſe. „ | | | 


* on 


) Of the Ceremonp requiſite to a tompleat Cre- *Page 126 
m or Grant, and of the Daths required by | 


\ 


verein fatute, 


| | Here-ever the Right of granting and erecting new Offices is veſted Rol. Abr. 
in the King as the Head and Fountain of Juſtice, he mult uſe pro- 152. 
nds for that Purpoſe ; as in the Erection of a new Office the Words Co, 127. 


u tl caſituimus, Ec. muſt be made uſe of; and it hath been a judged, 281d. 127. 
e Ia Word Conceſſumus is not ſufficient, unleſs there be an 8 already 45 a 

pable + * then a Grant by the Wore Conceſſimus is good. ” Fard, 353. 
C er be created by Letters Patent, he is a compleat Officer before Mod. 123. 
; a _ and before any Inveſtiture. PE Fr | | 

bi a Fcrlon be created Herald at Arms, Inveſtiture is neceſſary before Leon. 248. 


com ; 
pleat Officer, Mod. 123. 


W. 13 Mod. 199 Fitzgib. 2 Ld. 2 5 See 10 Mad. 
57 P 1 ® o R | 0 7 . 45 + „ 
4 f. 33 360 E 8 93 8 aym. 51, 158, 163, 563. Cent. Rol. 1055 144. 
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— Leon. 219. An Office, being a Thing which lies in Grant, cannot regular 
8 granted or transferred from one to another, but by Deed du 


Ld. Raym, which is an Inſtrument the Law hath appointed inſtead of —— = . 


853-... , But it is ſaid, that one may retain (a) a Steward ti 
G na Baron and Court-Leet without Deed, wh ; hat ſuch eo the 
Corporati- until he be diſcharged. 7 Kh, EY | . 18 9 
on may . e 6 W 
make a Bailiff without Deed, Title Corporations, Letter (E). 
Carth. 426: Alſo it hath been adjudged, that a Parol Appointment of | 
2 467. Peace by the Cuſtos Rotulorum, by the Words — . Wy 
1 Court, is good, J do nominate the ſaid Philip Owen to be Clerk he | 
5Mod. 386. - : 4 | of the P. 
Sanders ver. according to the At of Parliament; but in B. R. though the Parol App 
Owen, ment was held good, yet that Court reverſed. the Judgment; becauſs 
Form of the Words uſed in the Nomination were inſufficient ; for he 
not name any certain County of which. he ſhould be Clerk of the Peace 
diſtinguiſh which Statute he intends ; for there are two Statutes which e 
cern this Matter, viz. 37 H. 8. cap. 1. ſe. 3. and 1 V. & NM. Hat. . 
21. /e8. 5. and moreover by his adding this Word, viz. ſaid Pts 7 
it is altogether inſenſible; but the Judgment of B. R. was reverſed in 
Houſe of Lords. 1 SS 
By the 13 Car. 2. fl. 2. cap. 1. it is enacted, * That no Perſon ( Ko 
* be placed, elected or choſen to any Office or Place of Mayor, Alder 
&« Recorder, Bailiff, Town-Clerk, Common-Council Man, or other C 
« of Magiſtracy, Place of Truſt, or other Employment relating to 
« Government of any City, Corporation, Borough, Cinque-Port or of 
c Port-Town, who ſhall not have received the Sacrament according to 
« Rites of the Church of England, within one Year next before ſuch 
« tion; and that every Perſon ſo placed or elected ſhall take the Os 
„ Allegiance and Supremacy at the ſame Time when the Oath for the 
4 Execution of the ſaid Office, c. ſhall be. adminiſtered; and that 
4 ſaid Oath ſhall be adminiftered and (5) tendered by thoſe who admiui 50 
(5) 1's up the Oath of Off ce; and in Default of ſuch, by two (e) Juſtices of Pai... 
judged,that e of the Corporation; and that in Default hereof every ſuch Lledi | 
it is no Ex- Placing and Choice, ſhall be void.” Deas | 
— were not tendered, 5 Mod. 316. 2 Jon. 121. Salk. 428. (e) Which makes it ne 
ſary in a Return to a Mandamus, ſetting forth that the Party did not take the Oaths beſore 
Mayor, tc. 2 add, that he did not take them before two Juſtices of Peace. 5 Mod. 317. 
Salk. 428. pl. 3. | 1 8 ks 


By the 25 Car. 2. cap. 2. (commonly called the Teſt- Act) it is ena 
« That all Officers Civil and Military, (except thoſe of Inheritance apf bu. 
»page 2 * ing ſufficient Deputics, ) and all who have any Fee, Ec. by Patent n ch. 
4 the King, (except ſuch as ſhall be granted for valuable Conſideration fcir ] 
Life or Years, and not relate to any Off ce or Place of Truſt) anc *P 
« all who have any Place of Truſt or Employment in the ow _ {x 
„ ſhall take the Oaths of Allegiance and Supremacy, and 
% Term, (in the King's ee ee eee or Quarter- Seſſons, an 
« ceive the Sacrament within three Months, and give in pon 
&« of, proved by two Witneſſes, to the Court wherein th take « Juſt 

6. Oaths; and in Caſe of Neglect ſhall be diſabled to hold the faid Un 
(4) It hath © Ec. and (4) forfeit five hundred Pounds, except Feme Coverts, &. 
e the Perſons ſo diſabled loſe only their Right to the Profits of their Offices {9® by | 
Time of ſuch Diſability, but that they loſe nothing veſted in them before. Lutw. 910. OR 
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But it is provided by the laſt mentioned Statute, That the ſaid Act 

« hall not extend to Conſtables or Churchwardens, or (5) ſuch like inferior (3) It hath 

« Cuil OFcers, or to a Bailiff of a Manor or Lands, or ſuch like private been made a 

« Officers.” | . A 8 

. ; „ 1 whether it 
extends to the Cenſor of the College of Phyſicians. 5 Mod. 431. [See ante 219. 


Though the Words of the firſt of theſe Acts are ſo very ſtrong, as 2 Jon. 8r, 


o make ſuch Election, Ec. void, and thoſe of the ſecond, to make ſuch 1 > 
Perfons Qiſabled in Law to all Intents and Purpoſes whatſoever to have, oc- 242. ta: 


of copy or enjoy the ſaid Offices; yet it hath been ſtrongly holden, that the 2Mod. 193. 
in 6 16 of one under ſuch a Diſability, being intailed in ſuch an Office, and 3 Keb. 606, 
e Pl accuting the ſame without any Objection to his Authority, may be valid 665, 682, 

pp to Strangers ; for otherwiſe, not only thoſe who no way infringe this 3 5 


Lav, but even thoſe whoſe Benefit is intended to be advanced by it, might | 
 Suſferers for another's Fault, to which they are no Way privy; and one 10 Mod. 
Chaſm in a Corporation, happening through the Default of one Head Of- 185. 

ker, would perpetually vacate the Acts of all others, whoſe Authority in Id. Raym. 
rhe& of their Admiſſion into their Offices, or otherwiſe, may depend 599: 

ga his. | | Fo 


ſon | — — =p 

lden | | | 

er U = | | 8 

% Of the Offence of Buping and Selling an Oklite, 

5 id what Offices are prohibited to be thus diſpoſed. 
- vc, 5 8 9 


Oat | . 5 . 
r the 1 taking or giving of a Reward for Offices of a public Nature is 3 Inſt. 748. 9 
Da laid to be Bribery ; and ſurely, ſays Hawtkins, nothing can be more Hawk. P. C. all 
miu . 


Mpibly prejudicial to the Good of the Public, than to have Places of the 168-g.---— 
label Concernment, on the due Execution whereof the Happineſs of both 3s 1 Reeg pa 
ing and People doth depend, diſpoſed of, not to thoſe who are moſt able 7% a 

b cxecute them, but to thoſe who are moſt able to pay for them; nor can dictable at 
3 ur Thing be a greater Diſcouragement to Induſtry and Virtue, than to fee Common 
** buſe Flaces of 'T'ruſt and Honour, which ought to be the Rewards of thoſe Law. 

mo by their Taduſtry and Diligence have qualified themſelves for them, Ve . 

nferred on ſuch who have no other Recommendation, but that of being yl OY 
1 e higheſt Bidders; neither can any Thing be a greater Temptation to 
s enact bree to abuſe their Power by Bribery and Extortion, and other Acts of 
juice, than the Conſideration of the great Expence they were at in gain- 

bg their Places, and the Neceſſity of ſometimes {training a Point to make 

a Bargain anſwer-their ExpeRations. | | 

* F For which Reaſons, among many others, it is exprefsly enacted by 12 page 728 
w © 2. cap. 2. That the Chancellor, Treaſurer, Keeper of the Privy For che Ex- 


| a uy Steward of the King's Houſe, the King's Chamberlain, Clerk of poſition 
5 * * Rolls of the Juſtices of the one Bench and of the other, Barons of hereof, vide 


the Earl of 


1 f chequer, and all other that ſhall be called to ordain, name or make Mech. 
85 wices of the Peace, Sheriffs, Eſcheators, Cuſtomers, Comptrollers, or fiels"s Trial. 
1 other Officer or Miniſter of the King, ſhall be firmly ſworn that (State Tri- 
wy ſhall not ordain, name or make any of the above-mentioned Officers als, 6 Vol. 
« les 17 Gift or Brokage, Favour or AﬀeQiong nor that none that ſueth 477. 

| imſelf, or by others, privily or openly, to be in any Manner 'of 
: rag ſhall be put in the fame Off ce; or in any «ther, but that they 
A Le Officers and Miniſters of the beit and maſt lawful Men, 
You. 11 at to their Eſtimation and Knowledge. | T 

. | 3 G ö And 


Courts, Places or Rooms, wherein there is requiſite to be had the t. 
% Adminiltration of Juſtice, or Services of Truſt, and to the Intent i 


« ferred to the ſame, and no other: | 


9 


/ 
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And by the 4 H. 4. cap. 5. it is enacted, „That no Sher; 
% Bailiwick to farm to 1 Man for the Time that he 9 
« Office. ä | ; f 48 
But the principal Statute relating to this Matter is the 5 i 6 f 
% cap. 16. which is verbatim as follows, Se2. 1. 4e For avoiding of Corus 
“ which may hereafter happen to be in the Officers and Miniſters in thi 


* Perſons worthy and meet to be advanced to the Place where Jullice is 
“ be miniſtered, or any Service of Truſt executed, ſhall hereafter be þ 


Sef. 2. Be it therefore enacted, That if any Perſon = Perſons at 
« Time hereafter bargain or fell any Office or Offices, or Deputation of a 


Office or Offices, or any Part or Parcel of any of them, or reccive, | "0 


* any of the King's Majeſty's Cuſtom-Houſe or Houſes, or the Keeping * ac 


, & of Record wherein Juſtice is to be miniſtered ; that then all and every i 
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or take any Money, Fee, Reward or any other Profit, directly or in « ( 


1% rely, or take any Promiſe, Agreement, Covenant, Bond, or any 85 
5 ſurance to receive or have any Money, Fee, Reward or other Profit, 
« rely or indirectly, for any Office or Offices, or for the Deputztion 


« any Cflice or Othees, or any Part of any of them; or to the Intent tl n 
&« any Perſon ſhould have, exerciſe or enjoy any Office or Offices, or 1 Cl 
% Deputation of any Office or Offices, or any Part of any of them, wh 

„% Office or Offices, or any Part or Parcel of them, ſhall in any wile to * 0 
& or concern the Adminiſtration or Execution of Juſtice, or the Receiq * alt 
« Controlment or Payment of any the King's Highneſs Treaſure, Mon * ſuc 


Rent, Revenue, Account, Aulneage, Auditorſhip, or Surveying of a 
“ of the King's Majeſty's Honors, Caſtles, Manors, Lands, Tenemet 
« Woods or eee or any the King's Majeſty's Cuſtoms, or 
« Adminiſtration or neceſſary Attendance to be had, done or cxecuted 


„ any the King's ew aa Towns, Caſtles or Fortreſſes, being ulcd, oct 
« pied or appointed for a Place of Strength and Defence; or which | 
« concern or touch any Clerkſhip to be occupied in any Manner of Co 


« Perſon and Perſons, that ſhall ſo bargain or ſell any of the ſaid Ofhce * dot 
« Offices, Deputation or Deputations, or that ſhall take any Money, T1 
% Reward or Profit, for any of the ſaid Office or Offices, Deputation 
«© Deputations, of any of the ſaid Offices, or any Part of any of them, 
« that ſhall take any Promiſe, Covenant, Bond or Aſſurance for any Mon 
«© Reward or Profit, to be given for any of the ſaid O.i ce or Offices, | 
« putation or Deputations of any of the ſaid Office or Offices, or any 
« of any of them, ſhall not only loſe and forfeit all his and their Ri 
« Intereſt and Eſtate, which ſuch Perſon or Perſons ſhall then hare of, 
« or to any of the ſaid Office or Offices, Deputation or Deputation, 
« any Part of any of them, or of, in or to the Gift or Nomination 
« any the ſaid Othce or Offices, Deputation or Deputations, for the wi 
« Office or Offices, or for the Deputation or Deputations of which Ui 
« or Offices, or for any Part of any of them, any ſuch Perſon or Pct: 


, ſhall ſo make any Bargain or Sale, or take or receive any Sum of Moo 2. J 


' « every ſuch Perſon or Perſons that ſhall give or pay any Sum of © 
* Reward or Fee, or ſhall make any Promiſe, Agreement, Bond of 


« Fee, Reward or Profit, or any Promiſe, Covenant, Bond or Aſi 
« to have or receive any Reward, Money or Profit; but alſo that al 


« ſurance for any of the ſaid Offices, or for the Deputation d r 
« tions of any the ſaid Office or Offices, or any Part of any of t ** 
« immediately, by and upon the ſame Fee, Money, or Reward 1 a 
« paid, or upon any Tuch Promiſe, Covenant, Bond or Agreen "i. 
made for any Tee, Sum of Money or Reward, to be paid as 4 


* 
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« he adjudged a diſabled Perſon in the Law to all Intents and Purpoſes to 
« hare, occupy or enjoy the ſaid Office or Offices, Deputation or Deputa- 
1 1 4 3 or any Part of any of them, for the which ſuch Perſon or Perſons 
fall ſo give or pay any Sum of Money, Fee or Reward, or make any 
& Promiſe, Covenant, Bond, or other Aſſurance to give or pay any Sum of 
« Money, Fee or Reward. _ | 5 0: | 
| $:4. 3. © It is further enacted, That all and every ſuch Bargains, Sales, 
bet « Promiſes, Bonds, Agreements, Covenants and Aſſurances, as be before 
* « ſpecified, ſhall be void to and againſt him and them by whom any ſuch 
*.0 4 Bargain, Sale, Bond, Promiſe, Covenant or Aſſurance ſhall be had or made. 
15 $2. 4. © Provided always, that this Act, or any Thing therein con- 
« tained, ſhall not in any wiſe extend to any Office or Offices whereof 
« any Perſon or Perſons is or ſhall be ſeiſed of any Eſtate of Inheritance; 
« nor to any Office of Parkerſhip, or of the keeping of any Park-houſe, Manor, 
« Garden, Chaſe or Foreſt, or to any of them; any Thing in this Act here- 
« tofore mentioned to the contrary thereof in any wiſe notwithſtanding. _ 
$4. 5. Provided allo, that if any Perſon or Perſons do hereafter offend 
«in any Thing contrary to the Tenor and Effect of this Act, yet that 
„ notwithſtanding, all Judgments given, and all other Act or Acts, exe- 
« cuted or done, by any ſuch Perſon or Perſons ſo offending by Authority 
or Colour of the Office or Deputation, which ought to be forfeited, or 


at 2 
of a 
e | 
Ur in 
ny 
ohit, 
tion 
ent tl 
or | 


La got occupied, or not enjoyed, by the erſon ſo offending, as is aforeſaid, 
TE * zfter the ſaid Offence ſo by ſuch Perſon committed or done, and before 
Mon uch Perſon ſo offending for the ſame Offence be removed from the b 


« Exerciſe, Adminiſtration and Occupation of the ſaid Office or Depu- 
* tation, ſhall be and remain good and ſufficient in Law to all Intents, 
* Conſtructions and Purpoſes, in ſuch like Manner and Form as the ſame 
* ſhould or ought to have remained and been, if this Act had never been 
bad or made, 5 55 
Provided alſo, that this Act ſhall not extend to be prejudicial or hurt- 


r of a 
eme 
„or! 
cuted 
eping 


, UH 


nch f " ful to any of the Chief Juſtices of the King's Courts, commonly called 

I Co * the King's Bench or Common Pleas, or to any of the Juſtices of Aſſiſe 

ow * that now be, or hereafter ſhall be; but that they and every of them may i 
Office do in every Behalf, touching or concerning any O. ce or Offices to be given 

ey * or granted by them or any of them, as they or any of them might have 

tation done before the making of this Act; any Thing above-mentioned to the 

them, * contrary in any wiſe notwithſtanding.” Tos 1 

1 la the Conſtruction of the laſt mentioned Statute the following Opinions 

ces, tare been holden : | 


1, That the Offices of Chancellor, Regiſter and Commiſſary in Eccle- Cro. Jac. 
altical Courts are within the Meaning of the Statute, in as much as thoſe 269. 
we of, Courts do not only determine Matters which are brought before them pro 3 Inſt. 148. 
ions, dll anime, but alſo have the Deciſion of Diſputes concerning the Lawful- We To 
nation W's of Matrimony, and Legitimation of Children, which touch the In- f. . 
he will. bertance of the Subject; and alſo hold Plea of Legacies and Tithes, &c. 3 Lev. 289. 
lich Reſpects they are Courts of Jultice. N | 3 „ 
; 267. 
N 1 Hawk. P. 0. 313. 
1 1 Aas been adjudged, That Offices in Fee are out of the Statute; ſo Page 730 
at al 1 ing be ſeiſed in Fee of a Bailiwick, and he demiſe the ſame to A. who 2 Lev. 151. 
f Mo nas to B. rendering Rent, the Demiſe to B. is not within the Statute; 2 as 
cs in Fee being excepted out of the Statute, under Leaſes of ſuch 7 
are alſo excepted. incluſively. . | 


any i 
ir Rig 


hen, | A It hath been reſolved, that the Place of Cofferer is within this Statute, 
| gies TIM having once purchaſed this Place is for ever diſabled to enjoy , rug. gr. 
ent 1 ; and that the King is bound by this Statute. = Sir Arthur 


i, Co Lie . : Tngram's 
ar V. * * 234. 8. C. and there ſaid, that the King could not diſpenſe with this Statute by 
. Cro, Jac. 385. S. C. cited. | | 


3G 2 | 4. It 
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A Leon. 33. 4. It hath been 4 het , that the Sale of a Bailiwick of a H ; 
: Godbo!'s within the Statute, for ſuch an Office doth not concern the ebe 


„ of 985 of Juſtice, nor is it an Office: of Truſt. ; 


8. C. cited. | | | 
2 And. 55, 5. If A. being Surveyor of the Cuſtoms, agrees with B. that B. 6 
107. Smith be his Deputy, and that in Conſideration thereof B. ſhall pay A. bool a 
ver. Cot- Tool. annually, and it is further agreed, that A. will ſurrender his Paten 
igll. and procure a new one in the Names. of A. and B. which is done àcccrdit 
ly, and B. gives A. a Bond for Performance of the whole Agreement; t 
Bond is void, as being within this Statute; for though Part of the Cond 
tion, ſuch as procuring a new Patent, c. may not be void within the $%: 
| tute, yet being joined with that which is ſo, it makes the Whole void. 
Paſch. 26. 6, It hath been adjudged, that a Seat in the Six-Clerks-Offce is nc 
77 3 in within the Statute, being a miniſterial Office only; and they are but Unds 
e | Clerks, wlio have ſo much a Sheet for Copying, Cc. But one Judge hel 
ver. Reynold. it not ſaleable at Common Law, for the following Reaſons, iff, Diſco! 
ragement of Merit and Induſtry. 2d, It's being the Occaſion of Extor 
tion and Exaction of exceſſive Fees. 3dly, Prom its being a great Char 
to Suits. 4%, It exempts the Perſons, who enter by theſe Means, in 
great Meaſure from the due Regulations under which, they ought to be; f 
they are not ſo eaſily removed, as if they were at the Will of him who ha 
the Diſpoſal of them. . | 
Preced. 7. It hath been held, that this Statute doth not extend to Military 0 
Chan. 199. ficers; and that the 7 V. & M. which requires, that every Commiſſi 
: Officer, before his Commiſſion is regiſtered, ſhould take the Oath the 
mentioned, that he had not directly or indirectly given any Thing for pr 
. curing the Commiſſion, but the uſual Fees extend only to Horſe, Foot ar 
Dragoons, but not to the Marines. : 
as. 1% It hath been adjudged, that the Sale of the Deputation of the Oſro 
See 21.9, of Provoſt Marſhal of Jamaica, is not within this Statate; (a) becaule i 
Raym. Statute does not extend to the Plantations. 


1245. | 
2 Salk. 411. pl. 11. Blankark ver. Galdy. (a) 2 Mod. 45. S. P. undetermined, and there 


erguendo, that ſo good a Law ſhould have as extenſive a Conſtruction as poſſible. 


' Trin.gGeo. 9. In a Writ of Error on a Judgment in treland, is was held clear 
2 in F. R. that the Office of Clerk of the Crown, and Clerk of the Peace, was witli 


8 the Statute ; but that this Law did not extend to Ireland, not being enact 
; there. 5 | 


Ford. 


Hob. 75. 10. It hath been held, that one who makes a Contract for an Office, cot 
Co. Lit. 234. trary to the Purport of this Statute, is ſo far diſabled to hold the ſame, th 
= Car. he cannot at any Time quring his Life be reftored to a Capacity of holdig 
: | 3 it'by any Grant or Diſpenſation whatſoever. is n 
tt. It is held, that where an Office is within the Statute, _ y 
Page 73x is certain, if the Principal make a Deputation, reſerving a leſſer Sum ou 
2Salk; 468. the Salary, it is good; fo if the Profits be uncertain ariſing from 1 
pl. 6. the Principal make a Deputation, reſerving a certain Sum out of the ee 
rg and Profits of the · Office, it is good; for in theſe C ſes the Deputy hs, 0 
Ei: <6 Sf to pay, unleſs the Profits ariſe to ſo much; and though a l * 
Comb. 356. Conſtitution is in Place of his Principal, yet he has no Right to oy 
S. P. they ſtill continue to be the Principal's ; fo that, as to him, it ben, 51 
Sce 2 Ld. ing a Part of his own, and giving away the Reſt to another; but w 0 | 
5 Reſervation or Agreement is not to pay out of the Profits, but to 7 
. rally a certain Sum, it muſt be paid at all Events; and a Be 
Prec. Chan. formance of ſuch Agreement is void by the Statute. 


Fitzgib. & 


8 „ 1 2 £ #702 
3 Will. Rep. 397. pl. 109, 393: Caf. Temp. Talb. 97, 140. 1 We” 99, al. 
f „ | = 3 11.1 


OFFICES ax» OFFICERS, 


| take Notice of it; but yet it ſeems the more regular and ſafe Way to 2. in B. R. 
gre 10 9 *þ 8 1 EE 5 5? Mocctory 

ad it; but it hath been reſolved, that a Perſon in pleading this Statute 

"ed not alledge, that the Party againſt whom it is pleaded is not within ford. 

wy of the Proviſo's or Exceptions in the Statute ; but that if he be, it 

aul come on his Side to ſhew it. | | 


a 


„ 


(6) What Remedies a Perſen Having a Right to an 
Office mu purſue, to be let into the Enjopment of it, 
and hw a Diſturbance is puniſhable, 


CI 


that therefore though the Statute of ff. 2. 13 Eil. 1. flat. 1. cap. 25. Jehu Webb's 
heaks only of Ofices in Fee, yet an Aſſiſe lies for an O Fee in Tail or for Cate. 

Life; but this is to be underſtond of O:kces of Profit ; for of an Office of 8 WN 
lunge and no Profit pn Aſſiſe does not lie. e 


But a Man ſhall not have an Aſſiſe of the whole Office, unleſs he be diſ- 8 Co. 49. b. 


u Oftce, he may have an Aſſiſe of that Parcel only, 


i bis Plaint muſt ſhew what Fee or Profit is granted for the Exerciſe there- Mbh, Caſe. 
&; for this Office cannot have a Fee or Profit appurtenant to it, as an anti- 
at Once may, and for an Office without Fee or Protit no Aſſiſe lies. 
But in an Afliſe for an antient Office, the Demandant in his Plaint need 8 Co. 49. © 
i ew what Fee or Profit is belonging to it, for it ſhall be intended there 
ſe tl sfome Fee or Profit. 767 th | | EE 
ln an Aſſiſe for an Office, the Demandant muſt ſhew a Seiſin; but it hath Rol. Abr. 
teen held, that the taking of 34. for a Capiat againſt B. is a ſuthcient Seiſin 279. 
« the Office of Filizer de Banco. : h : SL. 
do if one be committed by the Houſe of Commons to A. who before and 2 Lev. 108, 
bng after was in Poſſeſſion of the Office of Sericant at Arms to the Houſe, ED 58585 
au the Priſoner compounds with B. for his Fees, and gives him twenty e les 
Nullings ; this is a good Seiſin of the Office by B. for he cannot be diffeifea I'S 5D 
ttereof, but at his Election; and it was likewife hald, that proving that 2, 
tens in the Lolly of the Honſe of Commons, took hold of the Door of the 
Houſe, and laid his Hand upon the Mace, then being in the Hands of 
/ 55 take it, but hindered by 4. was good Evidence both of a Sn and 
n. . | | 5 
hut where the Serjeant of the Mace to the Houſe of Commons, in an Ac- pg 
2 upon the Cafe for a Diſturbance, recovered Damages; and whether Lev, 108. 
vs was a ſufficient Seiſin, the Damages being «covered in Satisfati.in of S videMod, 
lie Tees, aud he then being out of Poſſeſſion of his Cikce, was doubted ; 122. where 


co 


Fenced to have been found ſpecially, but the Plaintiff being unwilling to t be a faf- 
Aud to it was nonſuit. e | | | 
Py | ſin. 


Allo in an Aſſiſe for an Office, the Demandant in bis Plaint muſt ſ-t forth Nod. 273. 
Title, 1 | | An vavier ver. 
3 | N Lentlad; by 
"a Book it appears, that the Demandant not being ready to ſet forth a Title, the Aſſiſe was ad- 
red till the next Day, when he appeared and ſet farth a 'Vitle, and Proceſs was prayed againſt 
„ endant.—.— fut by Salk. $2. 8. C. the Demandant was ponſuited the ſecond Day for not 
1 WW, 4 and the Court told him, ke might bring a he Afſiſe, Comb. 173. S. C. and the Plaine 
Suted; & vide Dyer 114. pl. 63, 149, pl. 81, 152. pl. 9. 5 Co, 43. b. ; 


fied of the Whole ; but if a Man be diſſeiſed of Parcel of the Profits of 2 Inſt. a1 2. 


ln an Aſſiſe for an Otice newly erected and conſtituted, the Demandant 8 Co. 49. 


ficient Sei- 


ver. Wick 


Tis held clearly, that an Aſſiſe lay at Common Law for an Office, and g 8 Ph 


ge 731 


e 5 f - 5 , -, fuch Reco-' | 
of the Judges inclining one Way and ſome the other; and it was in- very is held 


12. It hath been held, that this being a public Law, the Judges ex officio Trin. gGeo, . | 


* 


i 


} 
| 
l 
| 
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8 Co. 47. : An Aſſiſe lies for the Office of Regiſter of the (a) Admiralty ; for thogsh : 
- 77 807 % their Proceedings are according to the Civil Law, yet the (3) Right of the 4 
1109.99. b. Offices is determinable at the Common Law; ſo of the Maſterſhi 4 
Dyer 152. : . 55 ip of an be 
(a) 80 the Hoſpital being a Lay Fee. . ; Taxis 1 11 
Right of tbe : | „ : 8 8 
Office of Regiſter to a Biſhop is to be determined at Common Law, and not to be tried in the 80, 
ritual Court, though the Subject Matter is Spiritual; becauſe the Office itſelf being Matter d ay 
Freehold, is for thatyReaſon of Temporal Cognizance. For this vide Rol. Abr. 285. 4 Mal. Ke 
27, 28. Carth. 169. (4) So Chancellors, Regiiters, Proctors, c. being Officers of Tem terti 
ral Profit, are to ſue for their Fees in the Temporal Courts. For this vide Title Fees, Letter (D.) third 
Mod. 122. A Man may bring an Action on the Caſe (c) for the Profits of an Office ſt 
ferHal:C.]. though he never had Seiſin. | | | | their 
(c) An Ac- . 1155 | | SR 
tion on the Caſe for diſturbing a Perſon in the Exerciſe of the Office of Pariſh Clerk. 2 Salk. 463 * 
pl. 7. But not ſo adviſeable as an Aſſiſe; becauſe a Jury may not well compute the Damages iy "ry 
Proportion to the Loſs of a Man's Livelihood. Carth. 169. | | a 
7 | ES PO . caule 
| 2Mod. 160. If the King grant the Office of Comptroller of the Cuſtoms to 4. and fat 
. B. durante bene placito, and A. dies, and afterwards the King grants the faid _ 
chi Verdi Office to C. and yet B. under Pretence of Survivorſhip exercifes the adi 
between Office, and receives the Profits thereof; C. may have an [ndebitatus Aſum who | 
Arris ver. for ſo much Money had and received to his Uſe. It 
Stubely, | „ . . . my hare 
2 Jon. 126. 2 Lev.-245. S. P. between Haward ver. Wood; where the Defendant, under Pretene bce ; 
of Title, reccived the Fees belonging to the Plaintiff as Steward of a Court Baron. Man 
. | | TS hie 
: 5 | 7 ? ; 8 T of ſh 
| | | 3 | 5 N Ma 
(H) Of the Nature of Dffices as to their Duratia e . 
and Continuance; and herein ok their being gran tin 
able in Fee, for Life, Pears, at Will and Reber 75 
lion, Rotul 
1 N | | . 3 the ( 
9 Co. 97. FF FICEs, in reſpect to their Duration and Continuance, are diſi who 1 
guiſhed into thoſe which are of Inheritance, or in Fee, or Fee. un tall 
thoſe of Freehold or for Life, thoſe for Years or a limited Time, and thok "BY 
which are at Will only ; and here we muſt again obſerve, that though a 2 
Offices, in relation to the Adminiſtration of Juſtice, are originally and i 8 
herently lodged in the Crown, yet cannot the King himſelf grant thele 1 u Me 
any other Manner than warranted by antient Uſage, or ſo as to be in ay > 
or inconvenient to the Public. | 
*Page733 But where no Inconvenience can enſue to the Public, there Offices Th 
Dyer 285. allowed to deſcend as Inheritances ; as the Offices of (d) Earl Marſhal . 
7 Co. 33. England; ſo of Park-keeper, Foreſter, Gaoler, (e) Sheriff, &c. Ty 
; Plow. 2 7 | ö > | - 5 
2 Inſt. 382. 2 Rol. Abr. 153. (d) So the Office of Seneſchal of England formerly f 
the Earldom of Leicefler, and came afterwards to the Staffords, and Dukes of Buckingham, 300 © 5 
laſt who had it in Fee was Edzward Duke of Buckingham, who was attainted 13 H. 8. but oh 
is never granted to any Subject only pro bac vice. 4 Inſt. 58, 127. 7 Mod. 125. cited. (6 
Mayor and Citizens of Zondon have the Sherivalty of London in Fee, and the Sheriffs of Ln w 
Guardians under them, and removeable from Year to Year. 2 Inſt. 382. ; Judge 
Plow. 379. And if one hath the Office of Park-keeper, Foreſter, Goon * ate de 
b. 381. a. Ec. to him and his Heirs, he may grant theſe Offices to one for Lute, * 
9C0.48,99- mainder to another for Life, c. for Omne- majus continet in ſe miei © 
as they are grantable over in Fee, ſo may they be granted in 9 Oh 
e 


one for Life, with Remainders over. 


0 


— 
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& Offices may be intailed; as the Office of Farl Marſhal of England, or 7 Co. 33. 
ough the Office of Steward, Bailiff or Receiver of a Manor, may be intailed 8 | 
che tecauſe theſe are demandable in a Precipe ut tenementa, and being exerciſea- g Abr. 


we within the Manor, are therefore looked upon as Members or Branches 
En may be endowed of an Offce; as of the Office of the Perk.C. 315. 
Uarbalſea to have the third Part of the Profits, and in ſuch Caſe ſhe ſhall Co. oy 32. 


e Spi- 

ae, K contributory to a third Part of the Charge; ſo ſhe may be endowed de - "a r. 

0 tia parte criluum provenient de cuftodia gavle abbathie Weſton", or of the plow. HM 

10 bind Part of the Profits of Courts, Fines, Heriots, Sc. : b. F. N. B. 

„5 | „ 

Office It is ſaid, that, at Common Law, all Officers of Juſtice. had Eſtates in 4 Mod. 169. 
their reſpective Offices during Life, and could not be removed but for Miſ- Show. 428. 
%meanors; ſo was the Ou ce of Clerk of the Crown in B. R. and in laid arguends, 

* 461 Chancery ; ſo are the Clerks in the Exchequer, and the Philazers in C. B. 

—"_ ud in this Reſpect the Wiſdom and Policy of the Law was very great; be- 


auſe, when Men held their Offices for Life, it was an Encouragement to the 

githful Execution of their Duties; it was then alſo they endeavoured to ac- 

qure Knowledge and Experience in their Employments, having a durable 

ud fixed Eſtate therein, and not liable to be diſplaced at the pleaſure of thoſe 

bo put them in. 1 | 5 
If an Office be granted to a Man to have and enjoy ſo long as he ſhall be- Co. Lit. 42. 

hre himfclf well in it; the Grantee hath an Eſtate of Freehold in the Of- Rol. Abr. 

fce; for fince nothing but his Miſbehaviour can determine his Intereſt, no ge 8 

Man can prefix a ſhorter time than his Life; ſince it mult be tus own Act 6 

aich the Law does not preſume to 1717 which only can make his Eſtate 

& ſhorter continuance than his Life; ſo if the Office had been granted to 

i Man quamdu ſe Lene gefſerit tantum, his Eſtate had not been leſs for the 

Word tantum ; for a Grant to a Man for fo lo: Time as he ſhall behave 

limſelf well, are of equal Extent, and his Miſbehaviour in each Caſe de- 

termines his Intereſt, | : SO | CD 
Therefore where by the Statutes + directing in what Mariner the Cufos , Mood 167. 

f:tulrum ſhall be appointed, Qc. it is among other Things provided; that Show. 426 

the Clos ſhall appoint and nominate the Clerk of the Peace, when void, to 536. Har- 


A. and 
ie ſaid 
e ſaid 


retene 


ibs who may execute it by himſelf or Deputy, for ſo long Time only as he 7 ver Fox. 
ee in ſtall demean himſelf well; in the Conſtruction of which Words it was held Gn. 


gy t -f | 158, 166, 

in i - y x | 853, I245. 
heſe | n Mod, 42. See Ld. Raym. 161,437 H. 8. c. 1. ſ. 3. 1 W. & MI. Stat. 1. c. 21. . 5,—#He 
j Muy be diſcharged by the Juſtices. 1 W. & M. c. 21. 1. 6, | 75 


The Judges of the ſeveral Courts at Veſiminſſer held formerly their Places 4 Inſt. 74. 
luci bene placito, but now by the 12 I. 3. their Commiſſions are guamdiu **7: 

| lene veſerint, by which they hold their Offices for Life; but upon the 

Ucrels of both Houſes of Parliament it way be lawful to remove them I. | The judg- 


nged t 

and th | | e. t are to 
75 cautinue during good Behaviour, notwithſtanding the Demiſe of the Crown. 1 Geo, 3. c. 23. 
( V8 - | ' { 

2 


10 It hath been determined, that at Common Law the Patents of the * Page 734 
8%, (a) Sheriffs, Eſcheators, Commiſſioners of Oyer and Terminer, 
livery and of the Peace, and of the Attorney and Solicitor General, 


ſe, Kt ie determined by the Death of the King, in whoſe name they are made. ee 
15 3 1 It Cro. Car. 1, a 
bon N nul. . 


er the Inheritance of the Office, does not determine by the Demiſe of che King. 7 Co. 30. 


the Authority of a Coroner or Verderor. Daliſ. 15. Dyer 165. 2 Init. 47. 


Ld 


that the Clerk had an Office for Life, and that it did not determine with the Ld. Raym. 
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Gb the Office of Sheriff in ſuck Places where he is choſen by a Corporation, having by de 
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g Co. 97. It bach been adjudged in Sir George Rey 


| | -orge Reynolds's Caſe, that the Or... 
Rol. Abr. King's Bench Prifon F could not be granted for Years. bor tig e 
4 Abr fice of great Trult concerning the Adminiftration of ] g an 


. E 5 0 256*«“̈v 5 ullice in K 1 oa 1 it 
= Priſoners till they pay their Debts, if it ſhould be granted "So Ven af Nin 
Crs. Car. be injurious to the Public, in that it would go to Executors or Adminitt 
587. , tors, or might be in Suſpenſe till Probate of the Will, or Adminiftca Ah 

on. 563 b 


3 taken out; and if the Officer ſhould die indebted, that none would pro 
4 9 1 his Will, or take out Adminiſtration, then there would be no Officer a1 a 
Prec. Ch. and Executors or Adminiſtrators would be in by Act of Law, without 1 
199. lowance of the Court; alſo it might be a Queſtion, if ſuch Office ſho, 
Comyns r. not be forfeited by Outlawry, or be Aﬀets in the Executor's Hands; ar 
== many other Inconveniencies would follqw if ſuch Grant for Years were 
Will. Rep. jowed; for the ſame Reaſons it was held likewiſe, that the Offices of Caf 
101. pl. 23. ber Cie of the BY We NE ILL © uſh 
3 Will. Rep. Brevium, Chirographer, Clerk of the Pipe of the King's Silver, or of t 
391. pl. Crown, Remembrancer, or Chamberlain of the Exchequer, Prothonotari 
109. and other Officers in the ſeveral Courts of Juſtice, could not be granted f 
Caf. Temp. Vears. | | | | 
„ ; | 
140. 3 . . CL 
Ld. Raym. 49, 158, 163. 2 Ld. Raym. 853, 1038, 1245. 12 Mod, 10, 42, 77, 79, 8, 90, 1 
Doug. 398. 3 Term Rep. 81.—f The Power of appointing the Marſhal of the King's Bench Pri 
reveſted in the Crown, by 27 Geo, 2. c. 17. which vide, | | 


Hard. 46, But ſuch Offices as do not concern the Adminiſtration of Juſtice, but on 
353. Jones require Skill and Diligence may be granted for Years, becauſe they may | 
ver. Clerl. executed by Deputy, without any Inconvenience to the Public ; thereſo 
; Where a Grant for Years was made of the Office of Garbler of Spices 
London, it was adjudged to be a good Grant, or at leaſt a good Appoinmet 
for Years within the Intent of the Statute of 1 Fac. I. cap. 19. 
Hard. 351, The Office of Regiſter of Policies of Aſſurance in London concerai 


the 

5 Merchants, was granted by the King for Years, and adjudged to be a g | a 
Hob. 146. Grant, becauſe it did not concern the Adminiſtration of Juſtice in an 5 
* Court, but required only the Skill of Writing after a Copy; ſo the Of h 
IVern. it of making and Sealing Subpzna's was granted for Years, and allowed to! .. 
12. good; and there feveral Precedents are cited of Oifices granted for Len 


at firſt, Offices in which the Safety of the Realm was concerned; a! 

Office of Warden of a Haven or Port by H. 6. of Gunpowder, 1 Gar 

of making Gunpowder by Car. 2. Alſo Offices concerning the Trade « 

the Realm have been granted for Years; as 1 H. 7. of the Exchange 

Money; 18 H. 8. of Gager; 17 R. 2. of Aulnager though a Seal belong 

to it, with which the Officer is intruſted ; of the Letter-office, 13 Cu. 

Alſo Offces in Courts of Juſtice have been granted for Years ; as the Ofro 

of Surveyor of the Green. Wax; of the 6d. Writs in Chancery and de 

pena's ; of Comptroller and Cuſtomer, and making out Proceſs in C. 

All theſe and ſeveral others have been granted for 8 but no Dipp 

having been made of the Validity of them, how far ſome of them wc 

hold at this Day may be a Queſtion. 

2a Lev. 243. But where one made a Grant for Years of the Stewardſhip of a Court-14 
2 Jon. 126. and Court-Baron, this was held void as to the Court-Leet, being 3 Jug: 
6 Mod. 57- Office, but good as to the Court-Baron, being only Miniſterial, and t 
2Ld. Raym. Syjtors Judges thereof; but the Grant appearing afterwards to be *for Neuß 
Pag 5 determinable on the Death of the Leflee, it was held good for both; : 
Fase 735 cauſe there was no Danger of its coming to Executors or Adminiſ rata 


— — 


„* 


"> 


129,——Nor does any Corporation Officer, who by the Charter is inveſted with Judicial es 4 
loſe it by ſuch Demiſe. 2 Hawk. P. C. 3. vide the Statutes 5 & 8 W. 3. c. 27. and 1 Au. 


for continuing all Patent Officers for ſix Months after ſuch Demiſe, Title Courts, Letter 0 — 
i co. 3. c. 23. ante 733. laſt n 0 | | 


f ' 
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ine may grant the Office of Sheriff + (a) darante bene placito ; and 5 
* . eg a0 Seri the Office at his Pleaſure, yet he cannot deter- 8 55 * 
nine i fr Part, as for a Vill, Sc. nor can he abridge the Sheriff of any C.) Wherea 


of t 
n 


Ing 5 Sheriff ma 

4, Tung incident or appurtenant to his Office. . : grant to his 

ail | : | | Under She- 

ratid Tu bold at Will only. for he is his Deputy, and according to the Nature of a Deputation muſt be 
: rroreable, as an Attorney is. Hob. 13. Noy 55. _ + See the Stat. 24 Geo. 2., C. 48. 


pro 
| at i 
wt A 


ſho 


dS; Al 


The King may grant the Oifice of Chirographer of the Common Pleas Deer176-pl. 
» nobis placuerit, and it is good. . | _ 5 
The Office of the King's Mar ſhelſea t may be granted at Will. | 19 Mo 3 


Verte > ; 
Cuff | + See 27 Geo. 2. c. 17. 5 | 

oY If Fa King grants an Office at Will, and grants a Rent to the Patentee co. Lit. 42.4 
ted f ts tis Life, for the Exerciſe of his Office, this is no abſolute Eſtate for | 


lik; becauſe the Rent being granted on Account of the Oltce, and in 
Dickarge of the Duty of the Place, whenever his Intereſt in the Office 
eaſes, the Rent is determined; becauſe it was firſt granted for the Exerciſe 
Uthe Office, which he is no further concerned in. . 

A (3) Judicial Office cannot be granted in Reverſion ; for though the O Lit. 1 
Grantee be never fo fit at the Time of the Grant, he may become unfit (5) So an 


hen it takes Effect. | Officepart- 
"mY | | ly Miniſte- 


4 


* | ul and partly Judicial, cannot be granted in Reverſion; as the Office of Auditor of the Court o 
8785 Firs, II Co. 4. 2 Rol. Abr. 15 2. | | ; 5 
pices : : 


The King may grant an Eftate in an Office to commence in futuro, or But for the 
pon a Contingency, which Eſtate ſhall ariſe out of the Inheritance he hath Difference 


cerni ale Offce itſelf, for ſuch he may have in Point of Intereſt, though not in between 
2 Execution, * | 1 | | the King's 
in an N ; Grant of an 


e Ofid Me in Reverſion, and ſuch a Grant in Reverſion by a SubjeR, wide Dyer 80. pl. 58, 259. pl. 18. 
Len. 31. Hob. 150. 2 Rol. Abr. 154. Cro. Car. 279. 11 Co. 4. 8 Co. 55. b. Carth, 350, 


os ws. 465, pl. 2. 4 Mod. 275. Ld. Ruym. 49. 12 Mod. 77. 10 Mod. 258, 354. Fitzgib. 90, 
ears 259, 303. Stra. 43. 
is! : | | 

= | It hath been adjudged, that the Office of Regiſter being uſually granted Oro. Car. 


b well in Reverſion as Poſſeſſion, - a Grant to one of ſuch Office for Life, 279, 555+ 
den by the Death or Surrender of the preſett Officer it ſhall become void, 5 pry 
good; for though there is no Reverſion of an Office, uuleſs it be an Of- ew 1 
ke of Inheritance, yet it may well be granted in Reverſion, Halend' after March 38. 
a Death of the preſent Ofheer 3 which is no more than a Proviſion of a 3 Leon. 31. 
Mon to ſupply it when it becomes void; and. if ſuch Proviſion has been 

a made, the Cuſtom and Uſage (c) give Sanction to it. Li) But un- 
| Fl a leſs there 
ha ve been ſuch Uſage, it is not grantable in Reverſion. 2 Vent. 188. 


— — 


. 1 n 
* 


„ Offices, by whom to be executed, and who are inta⸗ 
: pable thereok. 


— Atte eiter of the Grant of the King or Subject, which concerns Co. Lit. 3. b 
wh = dminiftration, Proceeding or Execution of Juſtice, or the King's 
nn. . eue, or the Commonwealth, or the Intereſt, Benefit or Safety of the 


— a, * the Abe's if theſe or any of them be granted to a Man that is 
5 ty anc hath no Skill and Science to cxcrciſe or execute the ſame, the 


Grant 


| Page736 Grant is merely void, and the P arty diſabled by Law, and incapable + 


infant can- Of the Court of a Manory, either in Poſſeſſion or Reverſion. 


OFFICES N OFFICERsS, 


take the ſame pro commodo Regis & Populi ; for only Men of Skil k. 
ledge and Ability to exerciſe the ſame, are capable to ſerve the King = | 
6) That an People; an (@) Infant therefore is not capable of an Office of Stewargd, () 


not be a 15 : N 4 be 
Steward, fo he cannot by Intendment execute it; much leſs may he aſſign it over. Cro, Elie. 634 
per Popham. But a Miniſterial Office may be granted to an Infant, in Poſſeſſion or Reverkon, 10 


he may exer iſe it by a Deputy. 11 Co. 4. a. As where the Office of Regiſter to the Pio, , 
Rocheſter was granted to F. S. who was an Infant of twelve Years of Age at the Time of the Gr, | 
Habeud after the Death of J. D. (who was the Regiſter in Poſſeſſion) for his Life, to be exerciſed em th 
him or his Deputy, and afterwards J. D. died, J. S. being of the Age of thirty; this was held a ov di 
Grant at the Time of making of it, the Office being to be exerciſed by kim or his Deputy. Cro,C an 
279. 2 Rol. Abr. 153. Young ver. Stozvel. Cro. Car. 555-6. March 38. S. P. adjudged, 4 Mo 
279. 2 Vent. 188. Pollexf. 136. S. P. cited, and adjudged to be Law.—+ See an excellent Commer 


- on this Propoſition, (which is taken from Lord Coke) ante 725. | | er Of 


Lord Broke gave the Office of Chief Prothonota to G. but h ; 
Di; ga - . ry ea 
Cro. ar unfit, he revoked it, and granted it to V. and a Precedent wn key 


557. where the Office of Clerk of the Crown was granted by the King to xt cant 
8. C. cited. Vintner, who exhibited his Patent and deſired to be admitted; and tl ah 
PIs 118. Juſtices of the King's Bench refuſed to admit him, (5) becauſe he never} 0 if 
(50 If an exerciſed that Office, nor ever was brought up in it; and recommended ne Fc 
Office of fit Perſon, to whom the King ore tenus commanded to be admitted, and omp: 
Learning be ſworn. i 


given to a A, 33 . | 
Man utterly inſufficient, it is void; and though it be to him and his Aſſigns, or to be exerciſed by Upor 
ſofficient Deputy}, it mends not the Caſe, but it muſt radically veſt in the firſt Grantee, before it 


go in Procuration or Deputation to any other. Hob. 148.—If the King ſhould grant an Ofice i er Te 
B. R. the Judges may remove ſuch an Officer for Inſufficiency, becauſe they are proper Perm _ 
judge of his Abilities. 4 Mod. 30. 1 Burr. 219, 224. Doug. 573. 72 


_ 4 V ide ante 725. and poſt 738, c. | de Me 
Car. 95 The Biſhop of Glouceſter granted the Office of Chancellor of his Di ps ot he 
Latch. 228. to one S. who, becauſe he was unſkilful in the Civil and Canon Lav, 
Noy 91. adjudged incapable. | | 


Palm. 450. — . | X . ? ; 
And in 4 Mod. 27. S. P. was argued, where the Grant was to him or his Deputy; in which Caf th om: 
was inſiſted, that Inſufficiency did not create an original Incapacity, ſo as to avoid the Grant; ber Cour 
that he might appoint a Deputy learned in thoſe Laws, and that if he appointed one who v burt co 


frilful, it would be a Forſeiture of the Office. 12 Mod. 1o. © 


Cro.Jac.t7, If the King by his Letters Patent grants the Office of Cuſtody of the Call . 5. C 
Lady Rull of Dunnington to a Woman, to be exerciſed by her, or her ſufficient Pep 
ENS the Grant is good, and it ſhall not be intended a Caſtle of War rather l 
a private Houſe. | 1 ; 
(„Eu far By the 3 Jac. 1. cap. 5. it is enacted, That no (e) Popiſh Kecus 
Diſſenters 64 convict ſhall exerciſe any Public Office or Charge in the Comme ſeem; 


8 « wealth, but ſhall be utterly diſabled to exerciſe the ſame by bim 
rendered in- his Deputy.“ | FE t this 
capable or | | 1 n d two 
excuſed from ſerving 2 public Office, vide 2 Mod. 299. 2 Vent. 247. 2 Lev-15b : le ant 
2 Jon. 81, 137. 4 Mod. 269. Salk. 167. pl. 1. Skin. 574. Carth. 306. 5 Mod. 431. 


315. 10 Mod, 101, 179. - 11 Mod. 132, pl. 11. 12 Mod. 67. 2 Stra. 1193. Ld. Uu Ther 


(N 


— 


OFFICES Au OFFTOERS 


%. 


) Of the Panner of executing them ; and herein of 
Offices that are incompatible, and where an Office map 
he executed by two oꝛ moze Perſons, : 


FFICES are ſaid to be incompatible and inconſiſtent, ſo as to be exe- 4 Inſt. 100 
cuted by the ſame Perſon, when from the Multiplicity of Buſineſs in | 

n they cannot be executed with Care and Ability; or when *their being * Page 737 
ordinate and interfering with each other, it induces a Preſumption they 

not be executed with Impartiality and Honeſty ; and this my Lord 

l ſays is of that Importance, that if all Offices Civil, Eccleſiaſtical, Sc. 

re only executed each by a different Perſon, it would be for the Good 

the Commonwealth, Advancement of Juſtice, and Prefermeut of de- 

Tin Men. ; ; | . 

hod hence it is, that the King himſelf, though he may grant an Office, Inſt. 100. 
cannot execute it himſelf ; (a) nor can the Ch. Juſt. of B. R. be Pro- (a) Sid. 305. 
bonotary nor Clerk of the Papers, though he may diſpoſe of thoſe Places. 2 
do if a Foreſter, by Patent for his Life, is made Juſtice in Eyre of the 4 laſt. 310. 
ne Foreſt hac vice, the Foreſterſhip is become void, for theſe Offices are | 
ompatible 3 becauſe the Foreſter is under the Correction of the Juſtice in 
re, and he cannot judge himſelf; the ſame Law of a Warden of a Foreſt, 
d of a Juſtice in Eyre of the ſame Foreſt, | 

Upon a Mandamus to reſtore one to the Place of Town-Clerk, it was re- Sid. 306. 


1 by 
re it med, that he was elected Mayor and ſworn, and therefore they choſe ano- 2 Keb. 92. 
Offer! | Rex ver. 


er Town-Clerk ; and the Court were ſtrongly of Opinion that the Of- 
were incompatible, becauſe of the Subordination ; a Coroner made 
keriff ceaſes to be Coroner ; ſo a Parſon made a Biſhop; a Judge of C. B. 
ude a Judge of B. R. and the Town-Clerk's Office is to be attendant on 
e Mayor; in Re- diſſeiſin the Sheriff is Miniſter and Judge, but that is 
Act of Parliament; and by the (5) Cuſtoms of ſome Places the Mayor WA 
other Offices annexed to his Place of Mayor, but here they are diſtin ; . 


3 ; 
u the Court recommended the Caſe td the Town for an amicable Com- f . e = 
ſure, | . | upon a 
- b | udgment in 
w!bomtten, and the Error aſſigned was, that the Vnire facias was awarded to the two Bailiffs, and 
Court was held before the Mayor and the two Bailifis, ſo that the Bailiffs being Judges of the 
dart could not be Officers; but the Court conceived it might be good by Cuſtom, and not Error; 
the s not the Bailiffs only, but the Mayor and Bailiffs; and it is a common Courſe in 
of the ancient Corporations, where the Bailiffs are Judges, or the Mayor or they be ſudges, yet 
775 ee Proceſs they be the Officers alſo. Cro. Car. 138. Crane ver. Holland. 4 Mod. 
. >, C. ci 8 5 
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Miniſterial Offices may be granted to two, and ſo may alſo ſome Judicial 4 Mod. 17. 
Vlices, which are eſtabliſhed by Act of Parliament; but antient Offces 4 Inſt. 146. 
mot regularly be granted to two, nor otherwiſe than they have been; but 1 © | 
cms to be in the Diſcretion of the Judges, if they ſee an Oifce in their g;4, = w 
outs comprehend too much for one Man to execute it, to put in more; vide Cro. 
tthis mult be where it is granted to ſeveral as one Office; for if divided Car. 138, 
' two or three, the Preſcription is interrupted, and it is not a Grant of 289. 
« antieut Office, | | 3 
5 x : Hob. 214. 
Therefore a Grant of the Office of Chief Prothonotary of the Common , Rol. at; 
U to two hath been held void. 1 8 11 
| h „„ Hob. 153. 
3 Mod. 145. and ſee the Authorities to the ſecond Paragraph of P. 734. 4 Mod. 17, dd. 
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e parol Surrender, and prays that C. ſhould be admitted in his Roc 
127. 143. fuppofing that he had no Right; but upon the Trial it appeared that 


euer C nexed to the Grant or Inſtitution may be ſo exerciſed, though wilo! 
. expreſs Proviſion they could not. al 
hom re- / es, | 

gularly his | p 


OFFI CES and OFFICERS 


2 Rol. Abr. So'a Grant to two to be Chief Juſtices of any of the Bench 

7 8 i es ha | 
38 - 5 void ; but ; Grant to two to ve Clerks' of the Crown is rg 
11 Co. 2. If a Grant be made to two of the Office of one of 5 I 1 
Auditor Court of Wards, it is good; yet it is but one Office, and args oo 
Curl's Caſe. but this is by the 32 H. 8. cap. 46. „ Fs } Judicial 
2 Rol. Abr. | 
152. 4 Mod, 18. 8. C. cited. 


Dyer 167.2. , The Offce of Foreſter of Wakham Foreſt was granted to two, and he 
good. 3 | : 
Vent. 296. The Clerk of the King's Bench Office had granted the Office of Cher 


CEOS vo of the Papers to A. and B. and the longeſt Liver of them; B. make 


j 


Talb. 97, Which was done accordingly ; B. dies, A. commenced a Suit againk ( 


*Page 738 * Plaintiff agreed that C. ſhould be admitted, which was looked upon 3 
| Surrender of the former Grant, and the Taking of a new one; aud it x 
ruled accordingly. ' : 

2 Mod.260. The King granted the Office of Comptroller of the Cuſtoms in the Pu 
Arris ver. of Exeter, durante beneplacito to two; one died; and the Queltion was whe 
Stukely, IT ther the other ſhould have the whole by Survivorfhip; e fer Cur. he ft 
eee not, for there ſhall be no Survivorſhip of an Off ce of (a) Truſt, if it is u 
ber Cur", granted to them and the Survivor. | 1 

that if an 8 : | Ss 
Office be granted to two, and one dies, the Office does not furvive, but determines ; as if two Sheriff 
and 72 © ies, the other cannot act; otherwitey if granted to two and the Survivor of them, 2 8 
465. pl. I, | | | N 


Carth. 213. The Biſhop of Landaſ by Deed granted the Office of Chanctlor ep: 
Jones ver. Commiſſory of his Dioceſe to Doctor Loyd and Doctor Jones, to hold th 
3 280. ſame Conjuudim & divijim to them and to the Survivor of them ; Dock 
4 Mod. 18. Loyd died, and the Succeſſor of the Biſhop granted the Office to anothe 


2 Salk. 465. who ſued Jones ; it was agreed by Counſel on both Sides, that this Of 


0; had been antiently and uſually granted in this Manner; and on a Caſ: flat 
12 Mod. 10. out of Chancery, and referred to the Judges of B. R. the only Queſtion x | 
g. whether this was ſuch a Judicial Office as could be granted in this Manner 8, Al 


and after ſeveral Arguments it was adjudged, that this was a good Gt 
and the principal Reaſon of the Judgment was, becauſe of the long a 
conſtant Uſage ; and it was ſaid, that the Offices of molt of the Biſhoprick des 0 
in England are and have been conſtantly ſo granted. - ; 


- 
II - . * 


(L) Of the Execution of an Office by Deputy; a Jp 
herein ok Superiozs being aaſwerable foz their dg 
ties. fe es 


5 f ; » . a EC: ſerve, 7 
) A Depu- N 8 to the Execution of an Office by (3) Deputy, we mult oblern' 
5 is faid to A there are ſome Offices which in LO Nature and Conſtitution 12 
be one who Power or Right of exerciſing them by Deputy; ſome that in their! | 
decupieth cannot be exerciſed by Deputy; and ſome, that by having ſuch a Fore! 


| ; 
Superior ſhall anſwer. Perk. f. 100. The Difference, ſays, my Lord 1 | 
puty and an Aſſignee is, that an Aﬀignee is 2 Perſon who has an Eſtate or 


: 
i : 
- 


OFFICES a OFFICERS. 


of Inheritance for Years, and thoſe which require only a Superin- 2 Inſt. 38a. 
ras and no particular Skill, may regularly be exerciſed by Deputy; Plow. 380. 


[+ :5that of (a] Earl Marſhal of England, Foreſter, Park-keeper, Tc. iy _— | 


* ds in Heyden in Eſſex by Grand Searjeanty, to hold a Towel when the King ſhould 
1 ene 4 ee 355 of the Coronation but he having no Dignity was allowed d 
" Deputy. Co. Lit. 107. b.—Anne Wife of the Earl of Pembroke, held Lands of the King to 
1 the Office of Napery at his Coronation ; but becauſe a Woman could not do it in Perſon, ſhe 
«:ibwed to make a Deputy: 80 the Heir of the ſaid Earl was by Tenure to carry the Gold 


pay. Co. Lit. 107. b. 


„A Sheriff, though he is an Officer made by the King's Letters Patent, Page 739 
though it be not ſaid that he may execute his Office per /z vel ſufficien- Rol. Rep. 
« )-putatum ſuum, yet he may make a Deputy, which is the Under- 274. 


hat ; . 1 | LEROY, . Phelpe ver. 
riff againſt whom Actions may be brought by the Parties grieved. ae 
* "And 1 is ſaid in general, that when an Officer hath Power to make Af- _” | 
dg e may (4) implicitly make a Deputy. CA 
ſhop on his 


Common Pleas belongs to the Attorney General, who exerciſeth it by Deputy. 4 lalt. 101. : 
bn A judicial Officer cannot it is ſaid make a Deputy, unleſs he hath a 3 Mod. x50. 
auſe in his Patent to enable him; becauſe his Judgment is relied on cited 4 
Matters relating to his Office, which might be the Reaſon of the Mak- . 

g of the Grant to him; neither can a Miniſterial Officer depute one 

his Stead, if the Office be to be performed by him in (c) Perſon; but (e) There» 
hen nothing is required but a Superintendency in the Office, he may make fore the 


| 1 
cellor e Deput ). ; 3 You bo 


bold l don cannot aſſign his Office ; for the Law ſuppoſes ĩt to have been given him in Conſideration of 
Dot Diligence, Fidelity and Skill. 11x E. 4. 1. 2 Rol. Abr. 154. The Office of Carver being 
another Perſonal Truſt cannot be aſſigned. Dyer 7. b. 5 | 


fe fate It is clear, that the Judges of Meſtminſter-Hall, as well as all (2) others 9 E. 4, 30, 


£100 ig Judicial Authority, muſt hold their Courts in their proper Per- 31. 4, 
5 | 5 fer their 5 Bro. Title 
Vlanner , and cannot a& by Deputy, nor any (e) way transfer their Power to 
h | Judges, II. 
nn er. Perk. ſ. or. 
long al (4) But the 


ges of the Eccleſiaſtical Courts may act by Deputy, as the antient Cuſtom hath been, Latch. & vide 
7a Latter D). (e] And therefore where the Council of the Marches of Wales referred a Suit 
certain Perſons to hear and determine it; this was held to be illegal, and a Prohibition awarded to 
Curt, to ſlay their Proceedings againſt the Party for refuſing to obey the Order of the Referees. 
Abr. 382. March 103. So Juſtices of the Peace cannot delegate a certain Number of 


” 


aſelves, and inveſt them with a Power to make Rates and Or ders, 6 Mod. 87, 


\ Coroner cannot make a Deputy, nor an Eſcheator; becauſe theſe are Lill. Reg. 
cial Offices, which they mult exerciſe in Perſon, but it is ſaid, that 446. 

King by ſpecial Commiſſion may appoint a Deputy Eſcheator, to in- - 
re by Office of the Death of a Nobleman, or, as the Book ſeems to hold, 

ny other Perſon, though under that Degree. 255 Rol. Abr. 


— 


it's help, that the Office of Conſlable being wholly Miniſterial, and no Br g, 
Judicial, he may appoint a Deputy to execute a Warrant directed to eee 
. | | . him, 232, 3 


— 


s ſpecial Caſes ; but a Deputy has nor any Eſtate or Intereſt in the Office, but is as Servant to the 
7, and does every Thing in the Name of the Offiger, and nothing in his own Name, and for 
hs Grantor ſhall anſwer, 9 Co. 49.—But per Holt C. J. it is ſaid, that a Deputy cannot regu- 
1 leſs Power than his Principal, cannot be reſtrained ſrom exerciſing any Part of the Office by 
9 or otherwiſe, muſt Oy act in his own Name, unleſs it be in Cafe of an Under-Sheriff, 
As in the Name of the High-Sheriff, becauſe the Writs are directed to him. Salk, gs. Ld, 
"6;8, Comyns 84, pl. 52. 12 Mod. 467, 470, 690. 


\The Office of High Conſtable of England may be exerciſed by Deputy. Keilw. 171. a.——Fobn. 


ir: beſore the King at his Coronation ; but becauſe he was not of Age, he was allowed to make 


ion hath Power of appointing Deputies. 2 Sid. 138. The Office of Clerk of the Ouzlawries of 


etſelf, and does Things in his own Name, for which his Grantor wall pot, fiver. unle£; in 


wa,” ow” * 


— * * 
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„ OFFICES AN OFFICERS. 
Z Bulf, 77. him, when by Reaſon of Sickneſs, Abſence or otherwiſe, 


he 
Dalt.c.1. himſelf ; for the Public Good requires, that there ſhout h l 
TT id. Officer ready at Hand to nuts Tock Warrants; and th wn nt N 1 
TE. ſtraint of the Service of them to the proper Officer could not but ſomet; he 
Lev. 233. Cauſe a Failure of Juſtice; but it is ſaid, that a Conſtable Wn of: 
March 30. Deputy, without ſome ſuch ſpecial Cauſe. 8 * 
2 Keb. 309. 8 ci 6 \ SS Dee 


Keb. 639, Tt ſeems the better Opinion, that a (a) Recorder of a To 
per Winds a Deputy, without a ſpecial Grant or Cuſtom for that Purpoſe, ke 


37 rams Judicial Office relating to the Adminiſtration of Juſtice. 


1 Lev. 76. (a) A Bailiff of a Liberty may have a Deputy. Cro. Jac. 241-2. adjudged, | # ſy 


Rol. Abr. And therefore, where a Writ was directed 5 the Mayor, Aldermen 
i. 10 * Recorder of Lancaſter, and the Recorder was certiſied by the Mayor, 
PER dermen and Deputy Recorder, without ſhewing that the Recorder } 
219. Power to make a Deputy; the Return was held naught. 
FRI, 5 


2 Keb. 385. 


39 H. 6. 34. It is held, that the Marſhal + of the King's Bench, having the Ih 
15 * Abr. ance of the Office, with Power to grant the ſame for Life, cannot n 
35+  * withſtanding give Power to ſuch Grantee for (b) Life to make a U *] 
age a0 put. WE | | 

(5) That 5 | j 

neither Tenant at Will nor Tenant for Life can make a Deputy, if, in the very Grant made to the 
there is not an expreſs Clauſe for the Execution of the Office per ſe vel ſufficientem D-putatun fo 
3 Mod. 147.——— See the Stat. 27 Geo. 2. c. 17. whereby the Power of appointing the Mark 


isreveſted in the Crown, If ; 
| = : : EZ : | un P 
Oro. Eliz. The Office of Aulnage, or Sealing of Cloths, cannot be exerciſed by nt 


1387. Hat. puty, being an Office of Truſt, unleſs there be a Clauſe in the Patent f 
San that Purpoſe. , ; h 
Doug. 425- | e | Ee ol 
Salk.95.1:d. ' Regularly, a Deputy cannot make a Deputy, (c) becauſe it ingl 
Raym. 658. an Aſſignment of his whole Power, which he cannot aſſign over ; but 
Parker ver. A. be appointed Steward of a Copyhold Court, to be exerciſed fr 
5x 8 vel Deputatum ſuum, and he appoints B. his Deputy, who hath long e 
Depu de- Erciſed the ſaid Office, and B. authorizes C. and D. jointly and ſerenl 
ing only to take a Surrender of a Copyhold Tenement from J. S. which is doe 
one whois C. without reciting his Power, or any Relation had to it, the Suren &h, 29 
authorized ig good, being only a ſingle Act; for the Conſtitution in this | 

FN Ne: gives C. the Colour and Reputation of an Authority to act as a vt 

lgate that (4) de fafo; and what he does as ſuch is ſufficient among the Tenants, 1 e has 

Authority ; they have no Power to examine his Authority, nor is he to render them 8 

and if a De- Account of it. | 


* puty might | | | : ; : = 47 
make a Deputy, ſo ſuch ſecond Deputy, and ſo ad inſinitum, which would be highly in 11 ' 10 
Lil. Reg. 446. (d) Where the Deputy of a Deputy of a Cuſtomer, ſitting in the Cuſlom- H 4 ſultte 

other Officers, and acting as an Officer, his Acts were held good as an Officer de facto, though n. # d make 
and that it would be very hard to put thoſe who have to do with Cuſtom- Houſe Officers, to © ercta 
into the Legality of their Inſtitution. Cro, Eliz. 534. | bat at 


4 laſt. 291, The Chief Juſtice in Eyre may be the Statute of 32 H. 8. 
lj make his Deputy; yet all the Writs of Summons antient and late are! 
RES the Juſtice itinerant aut ejus deputato. | : 1 
Leon. 219. It is ſaid, there cannot be an Officer without Deed, 12 5 
3 Mod. 147. be any Deputation of an Office without Deed, being a Matter 


(e) ADepu-; 
tation of an Grant. 


Office is in its own Nature grantable by Parol; and therefore though it ſhould happen to * 
Writing, yet ſince it is in itſelf grantable by Parol, it may be revoked by Patol, Ca, Lin 


* 


OFFICES any OFFICERS. x 
zut the High Sheriff may make an Under-Sheriff, or his Deputy, with- 3 Mod.15a 
«Deed, for he claims no Intereſt in the Office, but as Servant; and 
therefore (a) where an Action on the Caſe was brought againſt the Deputy (a) Cro. 
a Sheriff for an Eſcape who pleaded, that the Sheriff made him his De- N 67. 

u to take Bail of Priſoners, and that he took Bond, &c. and ſhewed no 2 
Need of Deputation; yet the Plea was held good on a Demurrer. 1 Is 4. 

« By the Statute of 2 H. 6. cap. 10. it is ordained, that all Officers made 3 
a by the King's Letters Patents within the King's Courts, who have Power 0 15 
« 23d Authority, by Virtue of their Offices of old Time accuſtomed, to ap- 2 Levy. 121. 
„point Clerks and Miniſters within the ſame Courts, ſhall be charged 8 
s {worn to appoint ſuch Clerks and Miniſters for whom they will anſwer at 
their Peril.“ | | | | 

e the Rule of Reſpondeat ſuperior, regularly all Officers ſhall an- , Co. 33. 
frcr for their (3) Deputies, in the ſame Manner as if the Ac were 2 Inſt. 466, 


45 done by themſelves, unleſs it be in Criminal Caſes; and therefore She- 2 Lev. 160. 
rder "fs ſhall anſwer for the Eſcapes, Amerciaments, Oc. of their Deputies, RES. 
A | | b Clerk in an 


Ofice miſ enter any Thing, he himſelf ſhall be puniſhed, and not the Maſter of the Office, becauſe 
. takes a Fee for it. Leon. 146. I vide Hob. 13. Rs 


"It the Coroner be inſufficient, the whole County who made Election Page 7241 


eal 
1d Choice of him ſhall tanguam elector & ſuperior anſwer for him. 2 Inſt. 466. 
h | *  — 0 the 


Lord of a Franchiſe ſhall anſwer for a Bailiff put in by him. 2 Lev. 160. 


If a Perſon be appointed Cuſtomer or Collector of the Cuſtoms in a cer- Dyer238.b.. 

kin Port, who is impowered by the Statute 1 Elia. cap. 12. to appoint a IST 
puty, and a Deputy ſo appointed by him conceals the Goods of a Mer- * a eee 

ant, and the Cuſtomer himſelf being ignorant thereof returns on Oath quer Cham- 

no the Exchequer the Cuſtoms of this Port, according to the Information ber, as 

f bis Deputy; he ſhall, notwithſtanding his Ignorance, anſwer for the Act Saus bert 

i his Deputy, and ſhall forfeit treble the Value of the Merchandize, and Ch. Bar. 


| my : e informed” 
: | lined, Oc. purſuant to the Statute 3 H. 6. cap. 3. ; 
q 1 lf a Deputy ſuffers Eſcapes, it is a Forfeiture by the Principal, unleſs = 
* | h Deputation be made for Life, and then the Grantee for Life only for- Dyer 278. 
fre hn | gre oh Ces. Elis. 


8 - $34+ 
"pM. 119. 2 Lev. 71. Raym. 216. 3 Mod. 146. 3 Lev. 288. like Point. See 10 Mod. 74, 
8, 290. 12 Mod. 13, 90, 466, 469. Fitzgib. 186, 293. Salk. 95. Ld. Raym. 424, 638. 


| lt is ſaid, that if one put in a Deputy without any Allowance of Salary, 6 Mod. 235, 
i no Remedy but by Quantum Meruit, and that againſt his Princi- | 


[t hath been held, that though a Mandamus will not lie for a Deputy, Lev. 306. 
bat yet it lies for him who deputes him, to have ſuch his Deputy either 2 Keb. 738, 
mitted or reftored ; for that otherwiſe he might be deprived of his Power 742. | 
make a Deputy; and in this Caſe, on a Manda nut to reſtore a Deputy bar « 8 8 
cretary of the Courts of Marches, it was held to be no good Return, adjud ud. 
at at the Time of the Writ delivered he was not conſtituted Deputy, becauſe Re- 


r that they might have put him out of his Place before the Writ came to turns muſt 
em, i certain, 
| | there being 
nothing to be pleaded to them. 


(M) Of 


OFFICE 8 41 O FFICE RS. 


(M) Ot the Forfeiture of an Dffice. 


2x E. 4. f. b. T is laid down in general, that if an Officer. act eee 3 
2 Rol. Abr. I and Duty of his Office, or if he refuſes to act kn 1 * to Noe a 

i the Office is forfeited. | | et RF im bee Cu 
Co.Lit.233. But herein it will be neceſſary to conſider more mioutely, what 
9 Co. 50. faid ſuch Acts as are contrary to the Duty of his Office, and hay fn 
3 Mod-143; ſame, whether they be Acts of Omiſſion or Commiſſion, amount 1 1 
Ander feiture; wherein it hath been clearly agreed, that a (a) Gadler by fl 
Felons to voluntary Eſcapes, by abuſing his Priſoners, by extorting unreaſonable, E 
eſcape vo- from them, or by detaining them in Gaol after they have been ky dls 
luntarily, charged and paid their juſt Fees, forfeits his Office ; for that in 0 tn br 


it is a For- of every Office it is implied, that the Grantee execute it fa; 
ſeiture of his in du : 'P d, he andes esseute it faithfully and di 1 40 
Office, 7 9 : : ; 10 
though the Nd, t 


Office be for Life ot in Fee. Dyer 151. b. Sir Jobn Savage s Caſe. 2 Rol. Abr. 1 $5. 2 Bull. 
3 Mod. 146.8. P. BH 2 


39H. 6. 33. But it is held, that one negligent Eſcape is not a Forfeiture, though or riſe 


3 Abr. voluntary one is, but that two negligent Eſcapes amount to a Forſciture, the ( 
2 Vern. 173. vide Stat. 8 & 9 W. 3. c. 27. Tit. Gaol and Gaoler, Letter (D). : If th 


page 42 There are, ſays my Lord Coke, three Cauſes of Forfeiture or Seizure « 
6 Co. 50. Offices by Matter in Deed. 1/, By Abuſer. 24ly, Non. uſer. zah, N 
Co. Lit. 233. fuſal. 1/, By Abuſer; as by a Marſhal, or other Gaoler's permittin 
b. Eſcapes. 2dly, By Non-uſer ; in which there is this Difference, when t| ADP 
And where Office concerns the Adminiſtration of Juſtice or the Commonwealth, ü 
wee 7 Officer ex officio ought, to attend without any Demand or Requeſt, there | the C 
Non-uſer of Non-uſer or Non-attendance the Office is forfeited ; but where an Offcer 
an Officeis not obliged to attend, but upon Demand or Requeſt made by him wh ul Sur 
a Forfei- Officer he is, there, without ſuch Demand or Requeſt, there can be no Fo 
ture, vide feiture; and herein alſo my Lord Cole in another Place takes the followis Of 
l Rol. Abr. Diverſity, viz. that Non-uſer of itſelf, without ſome ſpecial Damage, 1 1 
Kalle. 194. Forfeiture of private Offices, but that it is otherwiſe of a Public one, , 
Dyer 151. concerns the Adminiftration of Juſtice. 3dly, As to Refuſal, he h it we 
3 Mod. 146. that in all Caſes where an Officer is bound upon Requeſt to exerciſe his Of how t 
4 Mod. 29. fice, if he does not do it upon Requeſt, he forfeits it; us if the Steward nor 
That Non- A Manor be requeſted by the Lord to hold a Court, if he does not vo "iis 


dance 2 
26 pn? it is a Forfeiture. | | ah 
Cauſe of the | 
Forfeiture of the Office of Recorder. 1 Salk. 435.—Where to a Scire facias to repeal tht 
tent of a Searcher of a Port for Non-attendance, the Officer pleaded that he was ſick, and that ie 4.h 


- confined in Priſon at the King's Suit, vide Cro, Car. 491, 492. | ic 
” . ; : lle, 


2 loſt, 43. The King granted to the Abbot of St. Allan to have a Gaol, 1 e 
have a Gaol-delivery, and divers Perſons were committed to that C5 
for Felony ; and becauſe that the Abbot would not be at tbe Expence 0 
making Deliverance, but had detained Perſons in Priſon a long Tine, Am; 
was reſolved, that the Abbot had for that Cauſe forfeited his Franca 
and that the ſame might be ſeized into the King's Hands. | 
Ero. Car. If a Scire facias be brought to repeal the Patent of a Searcher a 
491. The Cuſtoms in a Port-Town for Non-attendance ; and upon Evidence it 4 
2 h pears, that ſuch a Ship was imported and unladen, and others alſo were 
arge, ported beyond Seas, not being ſearched, and that when theſe Ships 
3 Mod.r46. imported or exported, neither the Searcher himſelf nor any of li 
S. C. cited. | Es | 


* 


OFFICES axd OFFICERS. 


. re there, though it does not appear to be by Neglicence orvolunts- 
cages this een Abſence and Neglect, ſo as neither himſelf nor 
nants weft there to ſearch, is not only Craſſa negligentia, but a volunta- | 


Naw inon and Forfeiture. _ - OC 
« Cal Appin ſhould leave his Priſon Doors unlocked, and the Priſon- Cro. Car. 


eſcape, it is not only a N but a voluntary Eſcape. e ferCur”, 


hall þ 1; Conditions in Law, which areannexed to Offices, be not obſerved and Co Lit. 233: 
far th Alec, the Office is loſt for ever, for theſe Conditions are as ftrong and 0 A 

a F ung s expreſs Conditions, and therefore if the Office of F rene . 
fer end to an Infant or Feme Covert, (where by Law they may ſo deſcend) 35. 
ble F {theſe are not exerciſed by ſufficient Deputies, they become forfeited. Ferd. Tre 
ly d I Parker or a Foreſter cut a tree, not for Browſe or Reparations, this 9 Co. 50. 2. 


i Forfeiture in Law of his Office; becauſe he breaks the Condition in Oro, Eliz. 
x 2nnexed to his Office, which is, that he will preſerve the Game, and pan . 
id, that the cutting ddwn of Trees is no Forfeiture, if he leaves ſufficient ). 
Browſe and Shade for the Deer, and to cover them. | 2 Mod. 121 
Iaſufficiency is an original Incapacity which creates the Forfeiture of an 4 Mod. 29. 
fice; ſo if a Superior puts in a Deputy into an Office, which may be arguends. 
riled by Deputy, who is ignorant and unſkiltul, this is a Forfeiture 
the Office. Fg 155 TIRE TEL 
[f the King grant an Office in any of the Courts at Wefminfer, the 


. 1 


oy 
* 


Mod. 30. 


es may — wot" pas or Inſufficiency, _ are the 2 5 
n rlons to judge 0 > Ities. _ © » Wherean 
12ure | | So . 2 8 Officer may 
dly, N be removed, but cannot be abridged of his Fee. Rol. Rep. 82-3. 


then th 

lth, ü e from Year to Year, withoutthe Licence of the Court, was diſcharged Dyer 114. b. 

here de Chief Juſtice, ex aſſenſit ſociorui ſuorum, by Words ſpoken openly pl. 64. 

Vikcer Cour; and though there was no Record made of the min any Rol. Abr. 

m ud Summons fer him to anſwer to any Accuſation, yet the Diſcharge 1555. C. 

no Fo held good. | ; „5 . 

ollowi Officer was turned out, becauſe that he /þ9/zavit quædam recorda con- 0 

ic, i ci /i debitum; and it was objected, 1/, That it was not certain 57 

d, becauſe not ſhewn what Records; to which the Court anſwered, Caſe. =— 

he far it would be prolix, and then he having ſpoiled the Records, they are Clerk of the 

hs 0 now to be hak. 24 Objection, That it may be he did it by Chance, Peace in- 

ard ot wilſully; to which the Court ſaid, that the Concluſion, contra ici aan e, 

ot do if aum included that. . OS 2 LES . not deliver- 
ing the Re- 


to the new Cute Rotulorum, 4 Mod. 31, 32, Show. 282, 12 Mod. 4 3. 5 Mod. 386. 
416, Ld, Raym. 158, 166. 2 Stra. 997. Holt 188. pl. 1. Eos 


| 4. hath the Cuſtody of a Caſtile with all Profits Sc. granted to him Cro.Jac.17, 

ile, of which the Inheritance hath been granted to B. and A4. refuſes is · 
let him inhabit in the Houſe, this is a Forfeiture in 4. 
Tenant in Tail of an Office commit a Forfeiture, this ſhall bind the 


, by Force of the Condition tacitly annexed by Law to ſuch Eftate ; = — — be 


. an * . +. * . * . 
Ts 2 for Life commit a Forfeiture, this ſhall not affect him who 3 H. 6.32, 
1 LNCE, ; : : "IAN | ; 72 #4 s #4 3 24. 3 *. 
l | | | 5 eo 4. 18. 
n. 7. 1. 2 Rol. Abr. 168. 7 Co, 34. Poph 119, 2 Lev. 71. Raym 216, 
4 Ad. 3 Mod, 146. Skin. 114. 1 Vert, 173. 2 Vent. 199, 269. Bridgm. 2). 


e Archbiſhop of Canterbury granted the Office of Guardian and Keeper Plow. 378. 

arten Park to Sir Edward Nevil, and to Henry one of his Sons, with 5 
ain Fee during their Lives, and the longeſt Liver of them, Which was 

ot. III. 3 H confirmed 
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85. And. a9. 
ito do any Thing that may impair or deſtroy them; but other Books Cont, Moor 


A Philizer of C. B. being abſent two Years, and having farmed outhis*Page 543 
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confirmed by the Prior of Chrift's Church, Canterbury,” to be ene 


them or their ſufficient Deputy, for whom they ſhall anfwer: $; 

was e ; and the Queſtion was, if the El ſhould tif ang 
the Attainder; and it was reſolved, that being only an Office of Seil. 
Confidence, the ſame was not forfeited to the King, but thai the Sun 
mould hold the ſame with the Profits incident thereto, | b 
Plow. 160. But if the King grants an Office which concerns Truſt and Dilipenc 
two, and one of them is attainted, the entire Office is forfeited to the Ky 
for he cannot make one to occupy in Common with another.. 
But for this, Where-ever an Officer who holds his Office by Patent commits a Ford 
vide Dyer ture, he cannot larly be turned out without a Scire facias, nor cn 
158, 198, be ſaid to ee ouſted or diſcharged without a Writ of Diſchars 
. Tray for his Right appearing of Record, the ſame muſt be defeated by Mate 
Ce. Lit. 233. 25 high a Nature. Bj EW ns 

Cro. Car. W —_ 165 | | 3 
61. Sid. 81, 134. 8 Co. 44. b. Rol. Abr. 680. 3 Mod. 335: 3 Lev. 288. 


8 i 188 
*Page744® (N) A heze foꝛ Corruption and oppyeſtive pu 
1 1 1 . ' ofeſſ 
..-» ceedings Dfficers are puniſhable; and herein of vol”: 
171 bery and Extoꝛtion. | BOYS. th | grit 
That if a HERE can be no Doubt but that all Officers, whether ſuch by way, 
Man be Common Law, or made purſuant to Statute, are puniſhable for 1 a 
2 ruption and oppreſſive Proceedings, according to the Nature and He Nat 
of Padia. nels of the Offence, either by Indictment, Attachment, Action at the Kind: 
ment, and of the Party injured, Loſs of their Offices, &. d t] 
miſbehave 7 | | | | | punil 
himſelf in his Office, he is indictable for it at Common Law, as in every public Officer, whomi but 
haves himſelf in his Office. 6 Mod. 96. | Bri 
Dyer 218. But befides the Puniſhment by Indictment, Information, &c. all Ca ted 
Palm. 564. of Record have a diſcretionary Power over their own Officers, and o i; 
+ Tee that no Abuſes are committed by them, which may bring Dil we F 
on the Court themſelves; alſo the Court of King's Bench, by the Flew is 

of its Power, exerciſes a Su erintendency over all inferior Court, bme © 
may 2 an Attachment againſt the Judges of ſuch Courts me ' In 

. Tok , or irregular Practice, contrary to the obvious Rules of nat to of 
1 3 | . | | bould 
Co.Lit.368. As to Extortion by Officers, it is ſo odious, (being more heine cular 
d. a lnſt. ach. my Lord Coke ſays, than Robbery, as it is uſually attended with the agg bis ( 
614 tc 


10 Co. 162, vating Sin of Perjury,) hat it is puniſhable at Common Law by Fin 
2 Rol. Abr. Impriſonment, and alſo by a Removal from the Office in the Eat 
| 5 ar. whereof it was committed; and is defined to be the Takin of Maney 
438, 448. any Officer by Colour of his Office, either where none at ail 15 due, ot 
Raym. 31g. ſo much is dye, or where it is not yet due. ; 
21 H.. 1). But the ſtated and known Fees allowed by the Courts of Juſtice 8 
Co. Lit. 368. reſpective Officers, for their Labour and Trouble, are not reſt 
Common Law, or by the Statute of Naim. 1. 3 Ed. 1. and therefor 
x 51 may be legally demanded and inſiſted upon, without any Pag 
Extortion. 6 | WY 
2 lf. 24% Alſo it ſeems, that an Officer, who takes a, Reward which. 
. laſt-149- tarily given to him, and which has been uſual in certain 
e, 6b. nne 41 


* 
598 

RE 

— ; 


nt or expeditious Performance of Iis Duty, cee 


i 
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de cuilty of Extortion ; for without ſuch a Præmium it would be | 
poſhble in many Caſes to have the Laws executed with Vigour and : 
biccels, 3 3 3 

pit has beenalways held, that a Promiſe to pay an Officer Money ſor 

e's a Thing 895 the Law will nol ſuflir Bim to take any Thing Rol. Abr. 16. 
ö merely void, however freely and voluntarily it may appear to have 1 Rep, 
ef made. 2 9 : | = 7 Noy 76. 

h 1 : „ TIO 5 - % Job. 66+ 
3333 7% I Cro. Eliz. 664. Moor 468. Cro, Jac. 193; 
I an Indictment of Extortion charges J. S. with the taking of 50s. as Sid. ar. 
ef a Hundred Golore Officii, — 2k (a) ſhewing for what ha took it, — it 
5 good at leaſt after Verdict, for perhaps he might claim it generally, cover. 
being due to him as Bailiff, in which Caſe t e Taking 8 not be other- (a) That an 


nformation 
U expreſſed. a 1 £6. forextor tion 


: "Ry 5 | „ muſtſetforth 
Time when the Offence was committed. 4 Mod. 101, 103.———That the Court of King's 


Party to plead or demur to it. 5 Mod. 13. 


# As to Bribery, it is ſaid, in a large Senſe, to be the receiving oroffer- *Page74 
of any undue Reward by orto any Perſon whatſoever, whoſe ordinary Forteſcue Z 

vfion or Buſineſs relates to the Adminiſtration of Public Juſtice, in or- Laud. c. 51. 

F roincline him todo a Thing againſt the known Rules of Honeſty and? laſt. 145, 
vrity; but that, in a ſtrict Senſe, it ſignifies the taking of any Thing = 0 

able by one in a Judicial Place, of any one who hath to do before him Cro. Jae. 6g. 

12, for doing his Office, or by Colour of his Office, but of the King 3 Wilf 184. 


jy; alſo ut ſignifies the Taking or giving a Reward for Offices ofa Pub- 


Nature, which manifeſtly tending to diſcourage Men, and to introduce 
Kinds of Corruption, is highly puniſhable by the Common Law. 

id theſe ſeveral Offences are l the Eye of the Law, that they 3 Inſt. 145. 
wniſhable not only with the Forfeiture of the Offender's Office of ] e who 
but alſo with Fine and Impriſonment; alſo it is ſaid, that at Common 7055 Gr 
Bribery in a Judge, in relation to a Cauſe depending before him, was /:4;ons Part 
del upon as an Offence of ſo heinous a Nature, that it was ſometimes 1. fol. 31. 
hed as High Treaſon, before the Statute 25 Ed. 3. Hat. 5. cap. 2. 
ſo it is ſaid in general, that all wilful Breaches of the Duty of an Of-. Co. Lit. 233, 
ne Forſeitures of it, and alſo puniſhable by Fine, &. for fince every 34. 
is inſtituted, not for the gake of the Officer, but for the Good 
me other, nothing can be more juſt than that he, who either neglects 
{uſes io anſwer the End for which his Office was ordained, ſhould give 
to others, who are both able and willing to take Care of it, and Rae 
zould be puniſhed for his Neglect, or oppreſſive Execution; but the 


einot cular Inſtances wherein a Man may be ſaid to act contrary to the Du- 
ibe g bis Office, though various, are yet ſo generally obvious, that it ſeems 
Tin elt to endeavour to enumerate them. | 4 


OUTLAWRY. 


ach will not quaſh an Inditment for Extortion or Oppreſſion, though erroneous, but will oblige 
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| co dike in UTLAWRY is a Puniſhment inflicted on a Perſon ſor a 0, 


tempt and Contumacy, in refuſing to be amenable to and abid. 
| 0 pa th the Juſtice of that Court which hath lawful Authory to _ 


Rol. Abt. before them; and as this is a Crime of the higheſt Nature, being an Ad 
802, | Rebellion againſt that State or Community of which he is Member, {0% 
it ſubject the Party to divers Forfeitures and Diſabilities; for hereby 
OY _ loſeth Liberam le gm, is out of the King's Protection, &. 
Co. Lit. 1a. And as to FortMures for refuſing to appear, herein the Law diſtinpul 
3loſt. 161. between Outlawries in Capital Caſes, and thoſe of an inferior Ni 
for as to outlawries in Treaſon and Felony, the Law interprets the br 
Abſence a ſufficient Evidence of his Guilt, and without requiring furl 
Proof or Satisfaction, accounts him guilty of the Fact, on which enſues( 
uption of Blood, and Forfeiture of his whole Eſtate, Real and Perſon 
page 46 But Outlawry in leſſer Crimes, or in perſonal Actions, does notoct 
Plow. 341. ſion the Party to be looked upon as guilty of the Fact, nor does it oecal 
Dtl. 6. 20. b. an entire Forfeiture of his Real Eſtate, but yet is very fatal and peni 
Show. Parl. its Conſequences; for hereby he is reſtrained of his Liberty, if he can 
Ca. 73. found, forfeits his Goods and Chattels, and the Profits of his Lands vi 
tze Outlawry remains in Force. 5 
Co. Lit. 128. Alſo it is ſaid, that anciently Outlawry was looked * as ſo hon 
d. Crime, that any one might as lawfully kill a Perſon outlawed as he mi 
a Wolf, or other noxious Animal; but that the Law herein was change 
Ed. III.'s Time, which provides, that a Perſon outlawed ſhall be pu 
| Death by the Sheriff only, having lawful Authority for that Purpol 
4 Hal. Hitt; Alſo from the Heinouſneſs of the Offence the Sheriff may, on a ( 
p. C. 204, utlagatum, break open the Houſe of the Perſon outlawed; for it would 
9 Co. 91. unreaſonable that this Privilege or Protection, allowed of in other 
| Bulft. 146. ſhould be extended to him who is declared a Contemner and Violat 
on Eli?. the Law; and therefore the Seiſing him as an Outlaw, doth imply the 
tall 606, berty of entering and ſeiſing him whereſoever he lies hid. 
A ws 15 n 
Yelv. 28. Cro. Car £37: 4 Leon 41. 2 Jon. 233. 


(a) That no And as the Puniſhment of Outlawry is of a very ſevere Natur, 
Perſon is to the Law hath provided and taken great (a) Care, that no Perſon ſho 


me outlawed without due Notice, and apparent Contempt to the Cour; 


terre. will appear under the following Heads: 
2 Inſt. 47. | 5 4 
hat three Capias's are required, and the Party to be called in five County Courtu, 
between every Court. Brat. Lib. 3. tract. 2. c. 11. 


— 


— * 1 


5 i q ; 

t In Londen fourteen Days between two Huſtings will be well; for the Hufting! may i 
every Week. 2 Leo. 14. Thereforvit is uſual to outlaw in Londen, the Party being out 
ſooner there than in any other County. See infra 77 1-2, and 577. under Letter (H) 


(A) In what Caſes Pꝛoceſs of Dutlawpp lies, 
(B) By what Juriſdiction ſuch Pzocefles ar 
(C) Again whom Proceſs of Outlavgy ml 

awarded, 750. CE | 


„ 


o v L A N R Y. 


And herein, | | 

1. Whether it may be awarded againſt a Peer. 7 50. 

>. Whether Proceſs of Outlawry may be awarded 

5 ainſt an Infant. 750. | 

f awarding Proceſs of Outlawry againſt a Feme 

” Sole or Covert, and the Proceedings thereon. 750. 

4. Of awarding Proceſs of Outla againſt ſeveral 

* Defendants, and the Proceed e 751. 

5. Of awarding Proceſs of Outlawry againſt Principal 

and Acceſſary. 752. W 

hat Forkeitures and Diſabilities an Dua. 

ubs the Party to. 753. | 

And herein. 

1. Where it is of the ſame Effect with a Sentence or 

po. 753. 

2. Of the Forfeiture as to Lands, goods,” Sc. and 

herein of the Difference between Outlawries in Cri- | 

minal and Civil Caſes, and of the King's and Par- 

ty's Intereſt at whoſe Suit the men was had. 

754. 

And herem, | 

1. Of the Difference between a Forfeiture in a n 
and C ĩuil Caſe. 754. 

2. What Things are forfeited by the Outlawry. 


4. Of the King's and Party's Intereſt at whoſe Sui the 
" Olds was had, in the Eſiate and Effects of the 
Party outlawed, and their R emedics 1 the Jame. 


799: 223-4: 


3. Of ths Party's Diſability to bring any Action. 761. 
4 What further Diſabilities Outlawry * the 


Party to, 765. 


) Of the Begulari of the Proceedin 
0 SITE, and for what Errors it emay be rever(- 


| i berein, 

1, Where, for want of ſuch Proceſs as required by 
Law, the Outlawry may be reverſed. 766. | 
2 Where, for want of Form in ſuch Proceſſes, the 

Outlawry may be reverſed. 767. 

3. Where, for Variance in ſuch proceſſes, the Out- 
lawry may be reverſed. 767. 

4. Where, for a defective Execution and Return, 
the Outlawry may be reverſed. 768. 
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3. To what Tine the Forfeiture ſhall relate. 7157. *Page747 
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And herein,. Bc, „ 1 
e To whom ſuch | Proceſs i Thi 1. Me and be ee 75 
768, ; 


10 2. To what Place the Proceſs. 16 vs 4. nd, * 
the Quinto exactus, and Proclamation on e 

_ lawry. 769. 
3. What hall be ſaid a good Execution and Bann 


2 Df the Danner of reverſing an Outlawrp a 

erein of the Diterence between Errors in 
and in Law. 773. 

(G) hat che Pazty muſt Do in waer! to intitle 
to a Reverfal, 775. ; 


And herein. lan 

1. Of appearing in Perſon, or . Attomey. ms 

2. Of giving Bail. 77/6. binn 

985 3. Of ſuing out a Scire facias. 777%. 


(5 The Effects and Conſoquentes of a Bebel Fl 

L Prod 

777. Ih 

And nere . > * 

1. Where the . on ae Rewer are in . 

e Plight as if no Outlawry had been. 775. And 

To what the Party ſhall be reſtored on Reverkl ki J. 

"the Outlawry. 778. 5 855 4 

: I e WES, 4 

#Page 948 (3) In what Caſes Pzoceſs of Outlawry lies Aft 

Tre 

T ſeems tha ly Proceſs of Outlaw ry only lay in. Treaſon and z. 

ng, op © Songapdy 3 a ted. to Trefpaſſes of an enormous Nail * 
Putlawry, and herein it is laid down by Serjeant (a) Hawkins, that Proceſs of C 


26, 36, 59. Iawry at this Day lies in all Appeals, and in all IndiQtnevts of Tre: 
8 Lin b. or Felony, and i 5 all e een of Treſpaſs vi & armis, and on all 
Dyer 213, turns of Reſcous, and, as ſome ſay, in all Indictments of Conſpin 
214. Deceit, or other Crimes of a higher Nature than T paſs vi 05 
(a) 2Hawk. it lies not in an Action, nor, as ſome ſay, on an Tn menen al 
ED IB} tute, unleſs it be given by ſuch Statute, either expreſsly, 4$.in * 1 
3 e WG: Pramunzre; or impliedly, as in Caſes made Treaſon or Felony 5 2 
rities there Or where a Recovery given by an Action in which ſuch Procels lay vi 


| cited, as in the Caſe of a (e) Forcible Kutte, . 
(o) Does not Hi. P 
lie on an Indictment on the Statutes againſt Föreſtelling: 21 Ed. 4. 11. b. 2 Hal. 


he b. (e) On a Conviction by Juices on View of a Forcible By Proceſs of -Outlav!) 
Keb. $63, 


5 an Aſſiſe a Capiar 4 5 fre lies, Ga upon that, Proceſs of K that 
* M4655: il the affiſe be found with Force; but being a mixed ARion, a. TT 
- (d) But a. of the Realty, it is out of the Statute of * 1 H. "a ca. 
Preſent- extends only to Perſonal Actions, Appeals and (4) Indict ments, 


ment is the 
ſame with an Ioditment, on which Proceſs of Outlawry lies, 2 1 Leon, 00. 
i 


o TI AWM RN I.. 


Oulawry; but it does not lie on the original Writ of Replevin, which aLd. Raym. 


fauuntiel and determined; and therefore as no Addition is required in 985. 
original Writ, ſo neither ought there to be any in the ſecond Writ; 

where a Writ of Proceſs is founded on a former, it muſt purſue the _ 
mer, and cannot vary from it. ws 


Raſt. Ent, 


eels of Outlawry lay by the Common Law. 
1 293. 10 Co. 72. 2 Nel. Abr. 80g. 


1835 are grounded upon Negligence or Laches merely, no Capias lay at b. 3 Co. 13. 
pus and Outlawry in theſe Actions were introduced by divers Acts o 2 143- 
lament. 1 ORR | | 4 


herinue of Chartens. Dyer 223. 4. dubitatur. 


anbeto was given, where before the Proceſs in Account was Summons, 38. 
uchment _ Diſtreſs infinite; and by Meſm, 2. 13 Ed. 1. flat. 1. cup. F. N. B. 259. 
| Proceſs of Outlawry is given in Account. Os N 3 
by the 25 E. 4. cap. 17. it is accorded, that, ſuch Proceſs ſhall be made 3 Co. 12, 
: Writ of Debt and Detinue of Chattels, and taking of Beaſts, by Writ 2 Rol. Rep, 


is (ipias, and by Proceſs of Exigent, by the Sheriff's Return, as is 98; + 6. 
7) din a Writ of Account. | | 1 . g. 


lu Time there hath been great Delays in Actions of the Cafe that have 
teen ſued as well before the King in his Bench, as in the Court of his 
Common Bench, by Reaſon of which delays many Perſons have been 


c that like Proceſs be had hereafter in Actions upon the Caſe as well 
ked and langing, as to be ſued in any of the ſaid Courts, as in Actions 


nand Treſpaſs or Debt.” | | T3 
Nau be it hath been adjudged, that Proceſs of Outlawry lies in no Caſe Leon. 3ag. 
of OR bere a Capias lies; 3 that therefore where the Proceedings is by * Rol. Abr. 
Tu ud not by Original, as there can be no Capias, ſo there can be no 874 85 


of Outlawry, as in a Bill of Privilege by or againſt an Attorney. Keb. 377. 


— 


þ 2 off Ld 9 . 


) By what ae ſuch Dꝛoceſles aze to 


that the Court of King's Bench, either upon an Indictment origt- F. C. 198. 
taken there or removed Gicher by Certiorari, may iſſue Proceſs of 
and Exigent into any County of England, upon a Non eff inventus 

med by the Sheriff of the County where he is indicted, and a Tefla- 

A dat he is in ſome other County. LN | 


Alſo 


Proceſs of Outlawry lies in Replevin, and is given by the Statute 28 6 Mad. 84. 
5 17. which gives the Capias in this Manner; when on the Huries Saks [ 1. . 
dare facias the Sheriff returns Averia elongata, then a Capias in Withor-Tar'e Bay: 
« iſſues, and on that's being returned Mulla bona, a Capias iſſues, and fo 3 0 


. 
N 
. 9 
4 EE EI on 
n * 


Jrthe Common Law, in all Actions of Treſpaſs Quare vi Garmis, and * . 8 
which there is a Fine to the King, a Capias was the Proceſs; and herein 22 a . | 


zu in Account, Debt, (a) Detinue, Annuity, Covenant, and ſuch Ac- Co. Lit. 128. 


mmon Law, but only Summons and Diſtreſs infinite, and therefore the 2 Bulſt. 63. 


Jac. 

. : , 222, 160 : 
8 | 1 Velv. 188. 

in. 128. Keb. 890, go8. Sid. 248, 258. (a) Whether Proceſs of Outlawry lies in aWrit ; 


le Statute of Martbridge, $2 H. 3. cap. 23. the Writof Monfravits lod, 149 


Aud by the 19 H. 7. cap. 9. reciting, © That for as much as before pa 8 5 


put from their Remedy; it is therefore ordained, enacted and eſtabliſh- _ Tn 


is clear, that the Courts at Neſlminſter may iſſue Proceſs of Outlawry, 2 Hal. Hiſt, 
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Dyer 


Dalt. 496: E '2 Hal. Hiſt, P. C. 52. 5 ; 85 


2 Wal. Hiſt "The Proceſs to the Outlawry, viz. the Cayies and Exigent, muſt 
of 


mundo An- 


3 laſt. 31. I a Nobleman, or Peer of the Realm be indicted and cannot 121 — 


. outlawed per fudicium Coronatorum. 


7 ; ; . 1 


o U T IL AW R I. 


2 Hel. FI, © "Alſo Juſtices of Oyer and Terminer may iſſue a Capias or Exipent, 
P. C. 30 Te; a to the Outlawry of any Perſon indicted before them, dirg 
199. ts the Sheriff of the ſame County where they held their Seflion at Co 
mon Law; and by the Statute of 5 B. 3. cap. 11. they may iſſue Py, | 
of Capias and Exigent to all the Counties of England, againſt Perſons Out! 

© dited or outlawed of Felony before them. IS: bo: | 


2 Hal. Hit, par Tang of Gaol Delivery F regularly cannot iffue a Capias or Leu 
P. C. 199. gent; becauſe their Commiſſion is to deliver the Gaol de prifonihus i zi 
eg ee exiftentibus, ſo that thoſe whom they have to do with are always ite 
Commit. in Cuſtody already. tet 4 85 | on þ1 
ons of Oyer ET ed 


and Terminer, and other Commiſſions, Ge. giving them full Power in all Caſes, 
2 Hal. Hit, Juſtices of the Peace may make out Proceſs of Outlawry upon (a) 
199,  dictments taken before themſelves, or upon Indictments taken before « 
(a) Juſtices Sheriff, and returned to the Juſtices of the Peace, by the Statuteof 1 l 


1 cap. 1. but the Power of the Sheriff, to make any Proceſs upon Indians 
Nift Prius, © ken before him, is taken away by that Statute. 
18 5 : 
 Tuſtices of ; 3 | ; 5 
Juſtice d Terminer and Juſtices of Gaol-Delivery, and alſo Juſtices of the Peace in their des 


: 
* 7 


may proceed to Outlawry in Caſes of Indictments found before them, and that by the Comm 
Law; and in Caſes of Popular Actions may proceed to Outlawry by the Statute of 21 Je. 1, 
4. 2 Hal. Hiſt. P. C. 52. But they cannot iſſue a Capias utlagatum, but muſt return the 
cord of the Outlawry into the King's Bench, and there Proceſs of Copias utlagatun, (hall if 


= : It js made a DPrere by Hab, whether a Coroner can by Law t 
38 100, out, Proceſs of Outlawry againſt a Man indicted by Inquiſition bek 
-P 1 Haw. him. ; | | 


roner may award Proceſs until the Exigent, on 2 Bill of Appeal before him; and that by the! If Lo 
ter Opinion, ſuch Proceſs ſhall be awarded by him only, and not by him and the Sheriff jout auler! 


and that fie may proceed thereon to Outlawry; but that fince Magna Charta, c. uf 1 ho ar 
is enacted, That wo Sheriff, Conſtable, Coroner, or other Bailiff of the King, fl bold Flu: of 


Crozon, he cannot proceed to the Trial of the Appellee. 2 Hawk. P. C. 51, and ſeveral Author! "Bio 

| hore eiten. oe” 5 | SH The 
RA, ; * Tt hath been held, that though the Proceſs in Inferior Cour be: 
2 gf rt that yet they cannot proceed to outlaw the Perſon. one! 
Cro. Jac. ; I | | 


222, 261. Raym. 128. Sid. 248, 259. Keb. 890, go8. 


P. C. 199. the King's Name, and under the Judicial Seal of the Kin 
a 228 that Court that iſſues the Proceſs, and with the (6) Tf 
was 1 EA. J uſtice or Chief Judge of that Court or Seſſions. 


- 16d WW iſe u 
Th | R than 


derſon, without a J. and for this Error the Outlawry was reverſed; for the Tee is the Wim 


the Writ, as it is of all judicial Writs. Cro. Eliz, 592. Gronby ver. 1/cham. In al 
— eee . ; 


0 Againſt whom Ppoceſs of Outlawzy mal 
awar 


D: And herein, whiz} 
3 enter 
1. Whether it may be awarded againſt a Peer. iy iſ 


2 laſt. 39. 


Staunf. 130, 


Proceſs of Outlawry ſhall be awarded againſt him, and be 


„ LAW KLY 
n Civil Actions between Party and Part : regularly a Capias or 
pain Ly e 


nt, þ bent lies not againſt a Lord of Parliament of En eculara Hal. Hl. 
lired 0 Ecelefalical; yet in Cafe of an Indiftment for Treaſon or Felony, P. C. 199, 

| 4.07 but for a Treſpaſs vi & armis, as an Aſſault or Riot, Proceſs of 200. EU 
* dulrwry ſhall iſſue againſt a Peer of the Realm, for the Suit is for the 5 80 — 


rs and the Offence is a Contempt againſt him; and therefore, if a 


» 1 


2 of Felony. 


2. Whether Proceſs of Outlawry may be awarded againſt an Infant. 
An Infant above the Age of fourteen may be outlawed, and the Out- 


uur) is not erroneous; but an Infant under the Age of fourteen cannot 
» outlawed, for it he be it is erroneous, | 


«is voidable only by Writ of Error. 


F Of awarding Proceſs of Outlawry againſt a Feme Sole or Covert, and 
| the Proceedings thereon. 


bo are above the Age of twelve; and therefore, ſays he, Men are called 


fi out or not regarded, becauſe they are not ſworn to the Law. 
Therefore, where a Capias and Exigent were awarded againſt three Men 
nd two Women, and the Return was Utlagars exiflunt, where, as to the 


mor. 


charged of the Impriſonment, (becauſe the Plaintiff n 
yunſt her alone) yet ſhe ſtill remains waved, and when her h 
alen he muſt bring her in. Dy 


de Wife had appeared by him as her Attorney; and on Motion that this 
Appearance of the Wife ſhould be received, all the Court conceived, that 
upon the Exigent the Sheriff had returned Reddidit ſe, or upon Pluries 
its had returned Cepi Corpus for the Wife, then her Appearance ſhould 
* entered, but not by Attorney, as it is here; and the Exigent ſhould 
iſſue againſt the Huſband, & idem dies ſhould be | 
vhen the Huſband upon the Exipent is returned outlawed, then it ſhall 
entered Aler ſans four For the Tf 


i 
iy 


1 


| Co, 
.\-ve be returned againſt a Peer, or if a Peer be convict of a Diſſeiſin Rot. A $i 


+ Force, or denies his Deed, and it be found againſt him, a Capias proz2o. TY 
A ſhall iſſue, for the King is to have a Fine; and the ſame Rea- 2 That an 
in holds upon an Indictment of Treſpaſs or Riot, and much more in the pri 


| outlawed. 
3 E. 3, 2 Rol. Abr. 806. 2 Hawk. P. C. 228. 


H. 6. Ur- 


445 


ven to the Wife; 
for the Proceſs is determined; mw 
} 


ot or 
r ought 
not to be 


Fitz. Title 
| Es Outlacuryi t 
2 Rol. Abr. 805, Dyer 104. 2 Hal, Hiſt. P. C. 207, 208. 


But the Outlawry of ſuch Infant is nqt void, it being of Record, but Dyer 239.8. 
| h Rol. Abr. 
e 5. 


A Woman is ſaid to be waved and not outlawed; and the Reaſon, ſaysc, Lit. 142. 
7 Lord Cæte, why the Outlawry of a Woman is legally called Vaiviariab. 
eulieris is, becauſe Women are not ſworn in Leets or Torns, as Men are, Lit. ſ. 186. 


ulagati, i. e. Extra legem pofiti, but Women are Wainate i. e. Derdlitz,%Pageng1 


Cro. Jac. 


Nomen, it ought to have been Maiviatæ exiftunt, this was held to be e 


Caſe, | 
Rol. Rep. 407. S. P. Rol. Abr. 804. S. P. 


If 1 an Action againſt Huſband and Wife the Huſband is outlawed, and Porthis, vide 
Mile waved, and ſhe is taken upon the Capias ge, though ſhe is to be Dyer 271.b, 


Cro, Jac. 
and iscꝛ0. Eliz, 
7 
; ut. 86. 

# 3:4 | 68) Sid, 21. 
In an Action for a Debt due by a Wife before Marriage, the huſband Co. car. 
Fu returned oulawed and the Wife waved, but before the Return of chess, gg. 


nt an Attorney procured for the Wife a Super/edeas, ſurmiſing, thai d 2 UL | 


ut. 86. 
8. C. 35 


% eee e . 


if he will purchaſe his Pardon, he ſhall not have any Allowance the 
in a Seire facias, unleſs he appear for himſelf and his Wife; but if for th 7 

_ © Huſband, the Sheriff ſhall return Cepi Corpus upon a Pluries Capias Us 
Mun eft inventa for the Wife, yet an Exigent ſhall iſſue againſt % 
auuſe it muſt be preſumed the Huſband might bring in his Wiſe; bu; 
upon the Exigent the Sheriff returned Reddidit /e for the Huſband and for 
the Wife, and ſhe is waved, the Huſband ſhall go fine dis; but in th; 
© Caſe, becauſe the Exigent was returned againſt both to be outlawed, tt 
 Superſedeas ſuppofing the Appearance of the Wife is merely idle and wid 
= > cata it was bene and the Exigent appointed to be flledaginf 

; t = $ 


— 


4. Of awarding Proceſs of Outlawry againſt ſeveral Defendants, and the 


| Proceedings thereon. « of 

; 43 * 5 ® * 2 ; . '» | « | } 4 th 

Cro. Eliz. If two are ſued in a joint Action, and neither of them will appear "R 

| "ga "Proceſs of Outlawry muſt be taken out againſt both. a. 

Beverley. 5 3 | „„ ap 

OST If an Exigent be awarded againſt two, and the Return is primo exa# « of 

907 ro Juerunt & non comparuerunt, without ſaying, nec eorum aliquis cpi the 
ner's Caſe, it is erroneous. iT | N 


2 Hal. Hiſt. | 1 
P. C. 204. S. C. cited, and 8. P. ſaid to have been often adjudged.—Cro, Jac, 358. S. P. adjuds 
| ed, and ſaid to be manifeſt Error. 3 Mod. 89, go. S. P. adjudged. Rol. Rep. 406. * 
388. S. P. adjudged, 5 d Saung a ct; | | 


; If two in a Writ of Account are adjudged to account, and onei 
1 after (a) outlawed in the Suit, and the other appears, he ſhall accow 
129. S. C. alone. | | ts | DET N | 


Brownl. 25. | 1 | | 
S. P. ſaid. (a) But if ſued by Bill upon which no Outlawry can be, what Proceedings ſhall | de A 
Quere; & vide Sid. 159. Keb. 577 . 8 Sy | 3 
7 3 . 52 e — cord 1 
1 Perhaps it might be adviſeable to diſcontinue, and proceed by Original, when after Outlw all ali] 
ing one, the Plaintiff might go on againft the other. The Action for Money had and receivet the / 
will in moſt Caſes anſwer the ſame Purpoſe as an Action of Account. | 85 that hi 
*Page752 When two are adjudged to account, and one is outlawed and acoun bent at 


41E.3- 13-b-3f he diſcharges himſelf upon the Account, this ſhall be a Diſckare to Herr, 


Kol. Abr. other, when he ſues a Scire facies upon a Charter of Pardon; andif he uit 
Silo charged by the Account, this ſhall be a Charge upon the other, beruf n er 
188, they were judged to account jointliyx. | .ch 
2 Leon. 26. If in Debt due upon an O U againſt B. and C. Sons and Hein e bolt 
Dyer 439. the Obligor, and againſt D. the Daughter and Heir of 4. who was anotl uhh 


; pl. 203. of the Sons and Heirs of the Obligor in Gavelkind, Proceſs is continue han on 

Hawtry ver. till the Uncles are outlawed and the Niece waved and after the Unc 
—_— pardoned, and bring a Scire Facias againſt the Plaintiff, who thereups 
N. Bendl. declares againſt them imul cum the Niece ; and the Uncles plead, de 


Moor 74 pj; Niece is but of the Age of ſeven, unde non intendunt quod durante mn 
2.03. and 3 they ought to anſwer, &. yet the Parol ſhall not demur; # rätte 
And. 10. the Niece is out of Court, and gucad her the Original is determined, ill bot 


S.C.adjudg-ar her full Age no Re-ſummons could be ſued againſt her, but the Ut 
we > only, becauſe ſhe never appegred in Court. | | E 

; An Action of Treſpaſs was brought againſt two, one was outlawed, 4 
Sid: 173. ter the Entry of the Writ it was entered, & ſciendum ef quoad praditi } 


e. (one of the Defendants) we ef, and then counts againſt one of 1h® 
1 


| 42 and on Motion in Arreſt of Judgment, the Court held the 2 


* 5 5 Is «3% J 
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dhe uught, and the Courſe of Pleadin | in ſuch Caſes, after the Entry of the 0 
Writ, was to ſay, & quod prædict f. S. utlagat” eft in præc illo, and that UN 


4 * * 280 — 
n R 


\, and 4: laſt Words are eſſential, becauſe that he might be outlayed in another * 1 
ar, and not in this. e 1 
4 g Of awarding Proceſs of Outlawry againſt Princi pal and Acceſſary. : N 9 
: "a Herein we muſt firſt take Notice, that by the Statute of Wefm. 1. 3 Ed. 1. a 1 1 
5 . 14. it is recited, © That it had heen uſed in ſome Comnties to outlaw 1 
« Perſons being appealed of Commandment, Force, Aid or Receipt, by 4; 


«.rithin the ſame Time that he which is appealed for the Deed is outlaw. 

and the «+1; and thereupon it is provided, that none be outlawed upon Appeal 

« of Commandment, Force, Aid.or Receipt, unleſs he that 1s appealed of 

« the Deed be attainted, ſo that one like Law be uſed therein through the 

" Realm ; nevertheleſs, he that will ſo appeal, ſhall not by Reaton f 

"this intermit or leave off to commence his Appeal at the next County 

* 2painft them, no more than againſt their hare 3-5 which he appealed 

) exad « of the Deed, but their Rae? ſhall remain until ſuch as be appealed of 

ande Deed be attainted of Outlawry, or otherwiſe.” | 

In the Conſtruction of this Statute, the following Particulars are laid 

donn by Serjeant. Zawkins as moſt remarkable. | Le Re 
, That it ſeems agreed, that it extends as well to Indictments as to,1,q_, 83 —_ 

Appeals, not only becauſe the Word Appeal in the Statute may in a large 2 Hawk. hs 

Seaſe be taken lor any Accuſation in general; but becauſe Indictments are P. C. 306. fn 

po terainly as much within the Reaſon of the Statute as Appeals; and the #2308 
ye Common Law, for the ſettling whereof this Statute was made, did not 5 FINS 

con nk: any Diſtinction in this Reſpect between Appeals and Indictments. "1 

2dly, That it ſeems to be agreed, that where-ever ſome of the Detend- , Hzwk. " 

mts are expreſsly charged as Principals, and others as Acceſſaries, before P. C. 306. 

be Award of this Exigent, the Outlawry thereon of thoſe charged as2 Hal. Hit. 

Accefſaries cannot but be reverſible, becauſe it appears upon the Re- P. C. 200. 

— Mo that the Exigent ifſued contrary to the Direction of the Statute ; 

but if ſeveral be outlawed on a, Writ of Appeal, which chargeth them 

Outlas all ap without any Diſtinction, there 8 be 7 Advantage taken of 

N the Appellant's not ha ing purſued the Statute, ſince it appears not but 

ut he might have charged Nw all as Principals. 5 Pages 3 

340, That it is ſtrongly holden, that if an Appellant take out the Exi- Hauk. 


coun peat at the ſame Time againſt all the Defendants, he muſt, when they ap- P. C. 
i err, count againſt them all as Principals ; and ſhall be concluded from 306. & wide 


utzing any of them as Acceſſaries, becauſe he has taken out ſuch Proceſs 2 Hal. Hiſt. 
Þ 8 erroneous where all are not Principals; but he makes a Doubt, whe- E. S. 200 
ler this be Law at this Day, ſince all Errors, as the Law ſeems now to 


lein! e holden, are ſalved by Appearance. : 
i | ily, That it ſeems the better Opinion, that where there are more, fe. 


a one Principal, the Exigent ſhall not iſſue till all of them are ar- p. C. 306. 
Upned; and herein it is ſaid by Hale, that if A. and B. be indicted. as 2 Hal. Hiſt. 
Fincipals in Felony, and C. as Acceſſary to them both, the Exigent P. C. 2co, 
anſt the Accefſary ſhall ſtay till both be attainted by Outlawry or Plea 201. 
r that it is ſaid, if one be acquitted, the Acceſſary is diſcharged, becauſe 
batted as Acceſſary to both, and therefore ſhall not be put to anſwer 
Ul both be attaint ; but hereof he adds a Dubitatur, becauſe, though C. be 
Keefſary to both, he might have been indicted as Acceſſary to one, be. 
Ele the Felonies are in Law ſeveral; but if he be indicted as Acceſſary 
d doth, he muſt be proved ſo. 1 

n 
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Return of 
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OUTLAWRY 
Hal. Hiſt. In Treaſon all are Principals; and therefore Proceſs of Ou, 


P.C. 238. 7 againſt him that receives, at the ſame Time as againſt him that dag 
} ; pe | f 5 — 135 


(D) What Fazteituzes and Diſabilities an ©, 
_ lawpy \ubjeds the Pazty to: And herein, 
1. Where it is of the ſame Effect with a Sentence or Julgmen, 


2 Hal. HM. F a Man be outlawed of Treaſon or Felony, though there be no oth 
p. C. 399- Judgment (a) but LHlagatus eſt per judicium coronatorum, yet it is of it 
() Ifthe ſelf an Attainder, and ſubjects the Party to ſuch an award t ereupon, tt 
OutlewTy be made by the Court where he is brought, as is ſuitable to the Ollenc 


«ppear "7. for which he is indicted and outlawed. 


the Exigenty or by the Coroner's Re'urn of a Certierari to them directed, to certify whether l 
Party were outlawed or not, the Party is as much attainted, and ſhall forfeit and loſe 38 moch, 
if Sentence had been given againſt him upon Verdict or Confeſſion. 2 Hawk. P. C. 446-1, & 
wide 2 Hal. Hiſt. P. C. 205-6.—That thoſe Malefactors who wilfully fly from Juſtice, add a nc 
Crime to their former Offence, and therefore ought to have no Benefit of the Law. 3 Mod.) 
10 Mod. 188, 358, 379,409. Stra. 530. 2 Stra. 824. Barnard. K. B. 79. ES | 


2 Hawk. But if ſuch Outlawry appear to the Court to be erroneous, whereoſu 
F. C. 447. one as Amicus curiæ may inform them, the Party ſhall have Counſel 

| ſigned him to take Advantage of the Error; but if he will neither bring 
Writ of Error, nor plead in convenient Time, and the Outlawry be voidat 
only, and not void, the proper Execution ſhall be awarded againk hit 
but no Sentence pronounced ; becauſe the Outlawry is a Judgment, a 
no Man ſhall have two Judgments tor one Offence. | 


2 Hal. Hiſt, And herein it is ſaid by Hale, that tongs the Court ex gelb is to prel "x 
P. C. 408. the Party a Day to purchaſe a Writ of Error, and in the mean Time 11 
reſpite Execution; yet that muſt be on his alledging Error in Fact, or Em bo 
in Law upon the Outlawry; for if the Court be ſatisfied that it is mere | 
page 7542 * Pretence, they may chuſe whether they will allow him a Day to 
forth a Writ of Error, but may award Execution preſently. _ 
2 Hawk. But though an Outlawry be an Attainder, and equal ta a Conviftione 
P. C. 343. Sentence by Verdict or Confeſſion, yet it does not ſubject the Party ou Out 
Hal, Hiſt. ſeverer Puniſhment than the Crime does for which the Outlawry wa] Convil 
P. C. 821. nounced; and therefore, if it be in ſuch a Crime for which Clergy is all od Pe 
ug Hit able, the Party outlawed ſhall be allowed his Clergy in the ſame Mat mn R 
389. as he who is convicted by verdict or Confeflian. | Alle 
2 Salk. 494. One wasoutlawed upon an Information for ſeducing a young Gentien ubied 
pl. 1. to marry a young Woman of a lewd Character, and fined 50000. And jo Pro 
The Kinz was moved in Behalf of the Defendant, that he could not be fined upon n ou 
ver. Tiffin. Outlawry; becauſe in Miſdemeanors the Outlawry does not enure d his 
Conviction for the Offence. as it does in Caſes of Treaſon and Felovy, i But 
as a Conviction for the Contempt in not anſwering, which Content Bl 
puniſhed by the Forfeiture of his Goods and Chattels; and if he might e W. 
nined now, he muſt be fined again upon the principal Judgment; dt rit i 
firſt was held to be irregular; and that the Outlawry in theſe Caſes u K e of 
a Conviction, as appears by Fl:ta, Quamvuis quis pro contumacia & fg! , j 
N lue 


lagetur, non propter hoc con victus oft de facto Frincipali. 


2.0 


0 I A W R „. 


0f the Forſeiture as to Lands, Goods, &c. and herein of the Dif- 
rence between Outlawries in Criminal and Civil Caſes, and of the 
King's and Party's Intereſt at whoſe Suit the Outlawry was had: And 


herein, * ; 


b 


1 Of the Difference between a Forfeiture in a Criminal and Civil Caſe. 0 | 


Herein we muſt obſerve, that an Outlawry of Treaſon or Felony is a, H. 6, 20. 
omiction and Attainder of the Offence wherewith the Party is charged: a Rol. Abr. 
1nd ſuch Outlawry corrupts the Blood, and cauſes an abſolute F orfeiture 85. | 
of the Party's Eſtate both Real and Perſonal, viz. in Caſe of Outlawry Staunf. Pre. 
if Treaſon his Lands are forfeited to the King of whomſoever they are & N 
All: and in Caſe of Outlawry of Felony, to the Lord by Eſcheat of whom a Hal. nin. 
on, 0 bey are immediately holden. et, 8 | P. C. 205. 
Alſo in Civil Caſes, the Retiring from the Inquiries of Juſtice is held piow. $44. 
\ criminal in the Eye of the Law, that it is puniſhed with the Loſs of the 5 Co. 110. 
Ofender's Goods and Chattels, and the Iſſues and Profits of his Real Eftate; Show. Par. 
hut by Outlawries in Civil Caſes the King has no Eſtate, but only a Per- = 73- E 
% of the Profits; nor can he manure or ſow the Ground: and his In. eee 
de continues no longer than the Party hath an Eſtate, and determines ſapra. 
with the Party's Death; and being originally introduced to compel the 
Defendant to come in the ſooner and anſwer the Plaintiff's Demand, may * > 
wre eaſily be ſuperſeded or reverſed, and thereby the King's Pernancy of , 
col 0 ee Profits diſcharged, than an Outlawry in a Capital Caſe. | | | 


nſel Alſo if a Perſon make Default till the Award of an Exigent, either u FR Fre. 
bring n Appeal or Indictment of a Capital Offence, he forfeits his Goods, unleſs47, 183. 
oidal e was pardoned before the Exigent was awarded; and it is holden, hat Rol. Abr. 


the Law is the ſame, as to ſuch a Default upon an Indictment of Petit 793: : 
Larceny, and that where-ever Goods are ſo Worteited, they are not ſaved _- Eliz. 
hy an Acquittal at the Trial, but by a Reverſal of the Award of the Exi- . tho 
15 | ent they are ſaved, whether ſuch Reverſal be for an Error either in Fact Co. L. 255. 

me rin Law; as for the impriſonment of the Defendant at the Time when the Cro Jac. © 
Exigent was awarded, or for a Defect in the Indictment, Appeal or Proceſs. 464 


22. What Things are forfrited by the Outlawry. *Page755 
o 0 Outawry in 2 Capital Caſe being, as hath been faid, an 


Attainder and For which 
was peo Coaviction, it is clear, that all Lands of Inheritance, as all other the Real cid, Title 


nd Perſonal Eſtate whereof the Party outlawed is ſeiſed or poſſeſſed in his Forfeiture. 
m Right, are forfeited abſolutely. „ 


Alſo the King hath by the Common Law ſuch a Power to require his . = 


enten SubjeQts to anſwer all Demands of Law and Juſtice, that his not appearin | 
Axl I lat in a Civil Action, is ſuch a Contempt, that the Part 7 5s Mod. 114. 


ut out of the Law, forfeits his Goods and Chattels, his Leaſes for Years, 

nure Þ Id his Truſt in ſuch Leaſes, and the Profits of his Lands of Freehold. | 
But Outlawry in Treſpaſs, or any Civil Action, works no Corruption g. Title 
ntewpl | Blood; and therefore if the Huſband be outlawed in any ſuch Action, Ouzl. 82. _ 


wight b Wife ſhall notwithſtanding have Dower, and the Iſſue ſhall inherit; Perk. f. 388. 
; a I it is a forfeiture of the Iſſues and Profits of the Lands only during the Co. Lit. 31. 
ok e of the Party outlawed, and ſo long as the Outlawry remains unre- TY 


L; alſo it ſeems, that if the Wife herſelf be outlawed or waved ia a 
h ſuch Action, yet hex Dower is not forfeited. VV 


It 


Hetl. 164. _ Tt is ſaid to have been agreed by the whole Court, that 
5 Eg * Fee oO an Eft for Liſe are not forfeited by Gallen 
4) For this cauſe they are Real, and no (a) Remedy for them but by Diftref,. Vn. 
Sk Title wiſe if upon a Leaſe for Years 9 08 ue e e * 
Rents. Alſo it is held, that there are other Things which the Party outlay 
Cro. Eliz, may have, and are not forfeited to the King; and that therefore an Exec 
851. Hut. tor or Adminiſtrator cannot plead in Excuſe of Aſſets, that his Teſta, 
53. & vide or Inteſtate was outlawed, becauſe he might have Debts () due upon Coy 
T Rel Abr. cract; alſo Goods taken for Treſpaſs before the Outlawry, for which h 
ges. may have Treſpaſs, and recover the Value of the Goods, which ſhall 
Cro. Eliz. Aſſets in his Hands. F e e irgs 11 5 


(5) That Debtors may pay Debts to the Executor or Adminiſtrator of a Perſon outlawed, and th 
Releaſe ſhall be 2 good Diſcharge to them, though the Executors ſhall be accountable to the Ki 


for them. Hut. 54. 


Hut. 53. So if the Teſtator had mortgaged his Land upon Condition that if th 
Mortgagee pay not at ſuch a Day to him, his Executors or his Heirs, 100 
that then it ſhall be lawful for him or his Heirs to re-enter, and after, þ 
before the Day, the Teſtator is outlawed, and makes his Executor, ani" 
dies, and at the Day the Mortgagee pays the Money to the Executrs 
this is Aſſets, and not forfeited to the King. . 
9 H. 6. 21. If Tenant for Term of Years be outlawed, the Term is forfeited to th 
2 Rol. Abr. King, and he may ſeize it, and uſe it at his Pleaſure. 


0 


80s. . 

2 Rol. Abr. So if A. being poſſeſſed of a Leaſe for Years grants it over to B. i 

807. PTruſt for himſelf, and afterwards 1s outlawed in a perſonal Action, thi 
/*  ,* 'Pruft ſhall be forfeited to the King. 

5 H. 9. 21. If Tenant at (c) Will ſows De Band, and afterwards is outlawed, d 

2 Rol. Abr. King ſhall have the Corn. LO IE = 


$06. AN Np ny Oe „ + Rs : 
(e) If a Man leaſe at Will, and the Leſſee ſows the Land, and the Leſſor is outlawed, the Kin bus | 


ſhall not have the Corn, and can have only the Rent, for he is intitled to no more than the Lei tor o 


2 Rol. Abr. If the Conuzee of a Statute-Staple take the Conuzor in Execution upo 
7 0 = ththe Statute, and afterwards is outlawed in a perſonal Action, the Det 
Ver. Yes. ſhall be forfeited to the King, and the King may diſcharge the Conuzorou 
of Execution. 35 . 1 
pageys6 * So if there are two Conuzees of 2 Statute, and they take the Body: , al 
2 Rol. Abr. the Conuzor in Execution, and one of the Conuxees is outlawed in z per atinu 
806. | ſonal Action, it is ſaid to be a Forfeiture of the Debt againſt both, (pr 
22 Af. 33 If a man be outlawed in a Perſonal Action, the King ihall preſent 
2 Rel. Abs, his Churches, although he hath a Freehold or Inheritance in them. 
. ©” 7 5 6 125 | 8 41 1 
2 Rol. Abr So if a Perſon outlawed hath an Advowſon, that happen to becam 
£167 fer wid (4) during the Time the Outlawry is in Force, ſuch Avoidance lt ha 
4% Out. forfeited to the King, whether the Outlawry were in a Capital Cal 


Out- 


lawry the Action of Treſpaſs, or other Perſonal A ion. 


Party pu- ER . 0 VVV Is 5 derwi 
cha ſeth any more Goods; the Property ĩs immediately veſted in the King. Carth. 443. | other 
| Beverley ver 11 ending a Quare Inpedit brought by A. he is outlawed, and Judgne! * 11 
CRIT | jg —— ſor him in the Lr Impedi, and thereupon the Incumbent reg 
Cro-Eliz-44- and takes a new Preſentation from the Queen by Virtue of the Oulln ik. 


And. 148. > e als Sch CO: Ad | 
and accordingly he is inſtituted and indu cted, and afterwards 4. | 
| perf g the wi and brings a Scire Verf to have Execution of the Jud 
> can Foy: though the Preſentation was veſted in the Queen, and executed beo 
wen 3. 8. | | | | 4 


— 


8 Quilawry reverſed, et A. ſhall have Execution of his Judgment; for upon 3 
* : \ Recovery in a Rive Impedit, any Incumbent that cometh in Pendente pla- + ide poſt 


\ ell bene nul 7 io foe ord ore rin ot 7 es 8 

e ; perſonal, ſettled by Way of Truſt on the Offender, are as much Hob. 214. 

Crfcited as if he had the legal Intereſt, or were in Poſſeſſion of them; as 1{ Cr0. Jac. 

' Bond be taken in another's Name, in Truſt for a Perſon who is aſter- S. 

ah uus outlawed, this is forfeited in the the ſame (4) Manner as if taken in (a)And hall 

n Con s Name. ; a | 4 be executed 
bs own _— 60] 5 | e Sowa lene 8 a 41} nn 

hall b | mation in the Exchequer Chamber, or in Chancery. Hal. Hiſt. P. C. 248. 


- he Truſt of a Term granted by a'Man for the Uſe of himſelf, his 

nd the e G. is Fable in like Manner to be forfeited, if fraudu- 0} Shs 
. knly made with an Intent to avoid a ſubſequent Forfeiture; but it ſhall be Mod. 16. 788 
Crfcited ſo far only as is reſerved for the Benefit of the Party himfelf, if 38. 748 
of made bona fide, whether before or after Mg for good Conſideration, * geb. 364, | 

het, out Fraud, which is to be left to a Jury on the whole Circumſtances of g 44, 


Ys 63, 772. 7 i, 
* + Caſe, and ſhall never be preſumed by the Court, where it is not expreſsly = 45 pet 1 
or, a” 103 TORS HO BR ax FF 22k Gone. oh = > At = 1 
whe '/ Raym. 120. 2 Rol. Abr. 34. Rol. Abr. 343- March 45, 88. Sid. 260. Keb. gog. ] 


d to th | Toa; of RY | intend; go Co. 82. 
do where upon an Indictment of Recuſancy the Party, intending to go 3, Co. 52. 
ejond Sea, ON a Deed of Gift of all his Goods and Chattels upon ſome 3 
wned Conſideration, and then he went out of the Realm, and was after- cited in 
ds outlawed on the ſame Indictment; and it was adjudged, that the Twine's 
en dd of Gift was void to defeat the Queen of the Forfeiture for the Goods, CRE] S 
this by the Statute of 13 liz. cap. 5. and that the Queen was intitled c, ate 
his Leaſes and Goods by the Forfeiture. | 88 
The Forfeiture, as hath been ſaid, muſt be of Goods which the Party has 11 H. 6. 15. 


the Ki his (b) own Right, and not the Right of another; and therefore an Exe- an Eliz, 


be le or Adminiſtrator outlawed forfeit nothing which they have in Right 575, gu, 
their Teſtator or Ineſtate. f 13 | 2:15:55 el Aby; 
on upo * Cu. 566. (5) So 4 Term limited to Executors, and not veſted in the Party himſelf, is 


he Deb furfeitable. 2 Leon, 5, 6. And. 19. Moor 100, Dyer 309. 


do if an Executor recovers in Account againſt the Receiver of the Teſta- o H. 6. 8. 
Body , and afterwards is outlawed, yet he ſhall not forfeit this Debt; for it a Le 
n a pe inues the Debt of the Teſtator, and is only put in Certainty by the g %, 
dement. Es | * 
? Debts and Duties upon Simple Contract are forfeited to the King by *Page757 
Outlawry of the Party, though the Debtor might have waged his Law 4 Co. 98. 
ſuch Contract on an Action rought by the Creditor; ot which Pri- Vade «Caſe, 
is he 18 deprived by . oo TD 
lt hath been adjudged, that th@ Cattle of a Stranger (e) Levant andCarth. 441. 
chant on Lands extended on an Outlawry, may be taken for the King Salk. 395. 
on a Levari facias as the Iſſues and Profits of the Lands; for that fas: PA; 


herwiſe there might be no Iſſues at all, or the Perſon outlawed may take ,,.. 7 * | 
other Mens Cattle to agiſt, and ſo defeat the Outlawry, S Skin. 617, 
gn d 112.8. C. Britton ver. Cole. (e) That it is neceſſary to aver that the Cattle were Levayt 
rel at. Carth. 442. 5 1 L642 : 3 a 1 
ut 


if the Perſon outlawed ſhould after the Inquiſition make a Feoffment canb. 444. 
ws Lands, the Cattle of the Feoffee may be taken for the Iſſues of thoſe per cur. 
Ks, for the Land is () Debtor to the King. . %) Bat if 
" atlawed, and dies, Qu, whether the Iſſues can be extended on the e Carth. 442. 


5 : n 23 If a Man be outlawed upon an Indictment of Felony and Treafa 


5 U VaWwney. 


Earth. 442. But if the Owner of the Soil is outlawed; the Cattle of a Commoner cn 
not be taken as Iſſues; but if they ſhould be taken, he muſt plead his Ty 
in the Exchequer, unleſs his Right of Common is found by Inquifnion d 


3. To what Time the Forfeiture ſhall relate, 


*. 


14. and pending the Proceſs he alien the Land, yet the King or Lord | 
have the Land which he held at the Time of the Treaſon or Felon 
committed; for the Indiftment contains the Year and Day when it v 

done, unto which the Attainder by Outlawry relates: But iſa Man f 

an Appeal by Writ of Felony or Murder, and . the Party alien 

and then is outlawed before Appearance, the Lord's Eſcheat is loft, beca 

| tit relates only to the Time of the Outlawry pronounced; in as much 

(% But if the Writ of Appeal is general, and contains no (6) certain Time of d 

the Defend- Offence committed. „ „ 1 

ant had ap- A | ; Wo 

peared, and the Plaintiff had declared upon his Writ, and the Defendant had been cotvided it 

attdHinted by Verdict or Confeffion, or if the Appeal bad been by Bill, and thereupon the Pz 
had been outlawed, though, before Appearance, the Eſcheat had related to the Time of the Pat 
committed to avoid meſne Incumbrances; for in the Declaration in the one Caſe and in the Bill re 1s 

the other, the Year and Day of the Felony is ſet forth. Hal. Hiſt. P. C. 2612. 


Co. Lit. As to Goods and Chattels, the very Iſſuing of the Writ of Exigent i 
288. b. Caſe of Treaſon or Felony gives io the King, or the Lord of a Franchil 
* V 13. to whom that Liberty is granted, the Forfeiture of all the Goods of 5 

Party ſo put in Exigent from the Time of the Zeſe of the Writof Ex 

. gent. | | — b „ N 
Stauaf. P.. And as the Award of the Exigent gives the Forfeiture, fo if that r be! 
2336 well awarded, the Forfeiture ſhall continue, though the Outlaw!) be re 
41 Af. 13. verſed for Error in Law or in Fact, ſubſequent to the Award of . 
4 E. 3. 27. Exigent; for the King's Title being by the Exigent, and that being “ v 
A 111 Record muſt be awarded by Matter of as high a Nature; therefore Wn 
5 PAR neceflary for a Party outlawed in Treaſon to bring his Writ of Error j "Me 
cially, tam in adjudicatione brevis de Exigi facias quam in pen 
lagariæ: Alſo a Writ of Error lies to reverſe the very Award ot the Ex 
& gent; and though no Error ſubſequent to the Award of the Exigent wi 
_ avoid it, yet if 1s be Error in the Exigent, or in the Appeal or Indie 
ment upon which it iſſues, both Outlawry and Exigent ſhall be rererle 
| *Page758 And as the Award of the Exigent gives the Forfeiture of the Goods, Tak 
Co, Lit. the Outlawry gives the Forſeiture or Loſs of the Lands of the Party oul 


197+ lawed; but the bare Judgment of Outlawry by the Coroners, without f! the 
Return thereof of Record, is no Attainder, nor gives any l . 

muſt be returned by the Sheriff with the Writ of Exigi facias, i . 
Return indorſed. 8 | 


| | | | 5 | dot 
5 , And therefore, if there be a Quinto eactus, and thereupon atlagats Oblize 
5725 my per f udiciam coronatorum, but no Return thereof is made, there lies 1 
31. 4. of Gentiorari tothe Coroners, or to the Sheriff and Coroners, to 70 ** io 
Oautlawry into the King's Bench; but this is only either to ground a Un 
of Pardon on it, or to amerce the Sheriff where he returned 7 
exactus; but as to the Effect it has otherwiſe, my Lord Chief 


d. If, That it not di he Party to F ; vm 
12 ade Party and Partyit Hand as nothing, 6ll aud in de 
2 Hal. Hiſt, * 


aal, That conf uently, barely upon ſuch 2 Return of an Outlaw? 
1 * on a Grtiorgei, without the Wit of Exigent indorſedand recuimedtog 


2 
4 


EE 
e Certiorari, it ſeems no Eſcheat lies for the Lord; but this he 
qakes a Quere. —_ 5 „ | lens. 
ay, But if the Writ of Certiorari be directed to the Sheriff and 2 Hal. Hift. 
6;roners, and the Writ of Exigent be extant in Court, and they return this P. C. | 
Qulawry , poſſibly this may be a ſufficient Warrant to enter it of Record, à 06.7. 
2 Return upon the Exigent for the King's Advantage, and to iſſue upon 
1 Capias ulla gatum to have the Forfeiture of his Goods. | a 
ky, But unleſs the Writ is ſome Way returned or Extant, it g:ves the 2 Hal. Hift, 
[io 00 Title to Land or Goods; for the Writ of Exig7 facias is the War- P. C. 207. 
ant of the Outlawry, and that which gives the Coroners their Authority | 
a ſuch a Caſe to give e of Outlawry; and it is not like the Caſe 
here there was once a Writ and Return of Outlawry, and the Record 
ce loſt; for that upon Circumſtances a Jury, upon the General Iſſue, 
ay find a Record 8190 not ſhewn in Evidence; 5 here the Writ was 
er in Truth indorſed nor returned. | | 
„y, But if the Writ of Certiorari were directed to the Coroners alone, , Hal. Hit. 
#4 it may be a Ground to cauſe the Sheriff to mend his Return, andP, C. 207, 
ple it according to the Truth; yet the Certificate of the Coroners will 
x make a Record to intitle the King or Lord to any 'Fhing without the 
Int of Exigent extant, and the Return upon it amended by the Sheriff; 
ie Fa x without the Eæxigi facias, and the Return of the Outlawry upon it, 

| is neither Diſability, Forfeiture nor Eſcheat; and therefore a Certio- 
n ſhall not be ſo much as granted to the Coroners to remove an Outlaw- 
iter the Party's Death. — | | 
4. was outlawed, and afterwards made a Leaſe of his Lands, and after- H:rd. 101. 
anch theſe Lands amongft others were found by Inquiſition; and this AttorneyGen 
ke was pleaded in Bar, to bind the King, being before the Inquiſition 3 | 
{the Court held, that a Leaſe or other Eſtate, made by the Party after Foe Dc 
ulayry, and before an Inquiſition taken, will prevent the King's title, 
t be made bona de and upon good Conſideration; but if it be in Truſt 
the Party only, it will not be a Bar; but that no Conveyance whatſoever 
Ke after the Inquiſition will take away or diſcharge the King's Title. 
vein “ as outlawed at the Suit of B. and his Lands extended; aſterwards Hard 196, 


ore f claiming Title to them moons his Ejectment, and pleaded to the In- Hammend's 
I lion; and upon a Bill in the Exchequer, an Injunction was prayed Caſe. 


the King to ſtay the Proceedings at Law, but denied; for though a 
on outlawed cannot after an Extent prevent the King's Title by any 


Id ation whatſoever; yet ſuch Outlawry gives no (a) Privilege to the 
: 175 ſeffion of a Difſeiſor, but that the Diſſeiſee may enter and bring his P 25559 
nent; for by the Outlawry the King had no Tatereſt in the Land it- gt h an 
bor only a Title to recover the Profits. : Fate 
arty | 
Load | . | | Right may 
the ſame over, if his Title be precedent to the Outlawry. Hard. 422. f. owes Money 


on Judgment, and to C. on a Bond; A. is outlawed at the Suit of the Obligee, and his 
andt ſeſed on the Outlawry; and the . 1976s was, whether the Conuſee of a ay ome could 

| " thoſe Lands; and it was held, the Outlawry ſhould be preferred, and that the King's Hands 
apatw . be amoved, unleſs the Conuzor could ſhew Covin and Practice between the Obligor 
82 ee. 2 Salk. 495. pl. 2. Attorney General ver. Baden. 5 


" Chatt was ſound by Special Verdict in Ejectment, that A. being outlawed Raym. 17, 
perſonal Action levied a Fine, and the King ſeiſed the Lands in the _ 33. 

bds of the Conuzee; and it was reſolved, that if the Seiſure was before * 8; Ty 

Fine levied, the King may well retain againſt the Conuzee ; but if the Windſerver. 

nw vu levied before the Seiſure, the Conuzee may well take. Seywell. 

1 Ye wn theſe Caſes the Law ſeems to be now ſettled, as laid down in Salk. 

by a bare Outlawry the Party immediately forfeits his perſonal 83 395. 

* * and they are veſted in the King, but that he does not forſeit the g, C. And 

d Ho us of his Lands, nor Chattels Real, till Inquiſition taken 3 and that that if aPer- 
* LT T5 "4 Þ . thereſore 5 5 


. 


i %% .L 4 WE | 
therefore an Alienation aſter Outlawry, and before Inquiſition, 1800 
2 bar the King of the Pernancy; but if he makes a Feoffment itte i 
bene any 6. ition, the Feoffee has the Eftate, and the king ſhall have the Pfl. 
uviſition | 9 
ede for the King, which he may lawfully do, yet the Alienee muſt plead off the Extent in 
| Exchequer, by ſhewing his Title precedent. j 1 


4. Of. the Kings and Party's Intereſt at whoſe Suit the Outlawry uus . 
in the Eflate and Effects of the Party outlawed, and Ny nl | 
the ſame. | RE. ES 


Mad was; When the Outlawry is returned on the Eæigi facias by the Sheriff; 
Catth. 441. recorded in Court, Execution may be taken out againſt the Pany o 
lawed, either general, to arreſt the Body, or ſpecial, to arreſt the Bi 

and extend the Goods and Lands, as alſo Debts and Che/es in Afim þ 

longing to the Party outlawed, and when ſuch Inquiſition is returned | 

the Sheriff a 'Tranſcript of the Outlawry and Inquiſition is tranſmit 

into the Exchequer; and thereupon, if any Debt be returned due fr 

any one to the Outlawed, on Application to the Exchequer a Sein Det 

iſſues to ſuch Perſon, to ſhew Cauſe why the King ſhould not have ſu . 

Sum ſo found due on the Inquiſition to the Outlawed; and the Reaſon = 
returning the "Tranſcript of the Record into the Exchequer is, ad ul 
Execution predicto Domino Reg per eand Cur de Scacc ſuperinde fend”; 

when the Inquiſition has returned the Outlawed to be poſſeſſed of x 

Goods or Lands, the Property of thoſe Goods belong to the King, fi 

the Outlawed being out of the King's Protection cannot enjoy any Th 

and the Profits of the Land are to be ſeiſed into the King's Han bed, 

but the Lands themſelves are not forfeited, unleſs it be in Capital Ca nia th 

but in other Caſes the Profits are ſeiſed whilſt the Party continues 

lawed ; and therefore the Tranſcript of this Record is ſent into the 

chequer, that the Court of ordinary Revenue may have it in Che 8 Out ; 

(ayrhat the but the Court of Exchequer (a) uſually grants a Cuſtodiam to ſuch Pe onfid 


King is to as ſued out the Outlawry. lad 
ſatisfy the | Ms * 
Party, at whoſe Suit the Outlawry was taken out; but this per Popham Ch. J. is de gratis, ung o 
not de jure. Yelv. 19. & vide 2 Vern. 314. Show. Furl. Ca. 72. The King * 15 ecuti 


Caſe on this Hcad. 


46 E. 3.16. The King by his Prerogative is to have Bona felonum & fugum: 
5 Co. 109. and (6) though the Lord of a Manor or other private Perſon may d 
Co.Lit.288.* them, yet that cannot be by Preſcription, but muſt be by way of bn 
*Page70O for every Preſcription muſt be immemorial; and the Goods of Fel 
(3) Outlau- Fugitives cannot be forfeited without Matter of Record, which prelupp 


1 . K a the Memory of that Continuance. ig 
for a Debt | | 5 151 
in Durham, whether tho King, or Biſhop of Durham, he having a Grant of 54 fugit* in 35 K 


ſhould have the Goods, vide Lane go, 91. 2 Rol. Abr. 808. 


IT There is a Difference ſaid to be between an Outlawry on meſvePt 

Co. Lit. and after Judgment; that as to the firſt the Party hath no Intereh, 

Cre. Elz. that the whole Benefit of the Forfeiture accrues to the King. 
O7. 


But f i a 
15 2 Lev. go. it is held, that there no Difference between Outlawries before and after Ja 


| If N Capias ad ſatisfaciendum iſſues upon a Judgment in an ! 05 
5285 Jae. Debt, and the Sheriff returns Mon eff inventis, and after a (ae 
619. i5;- gatum iſſues, upen which he is taken and impriſoned, and after be 
George Rey- ; | „ | _ 
nolds, 8. . but by Fridg. 67. it appears to have been an Action upon the Caſe, ! p. 


u r 


jt large, che Party that recovered may have an Action of Debt for this 
ape againſt the Sheriff, becauſe of the Prejudice to him, (a) he being in | 
-cution as well for his Benefit as for the King's. 1 Roll. Abr. 810. (5) (a)But "I 
lm ver. Walwin. . : a | r 
i (admitting) 
auld not be in Execution ſor him without Prayer, yet Caſe lies; for the Plaintiff was pre- 
iced by the Eſcape 3 ſor he ought not to be diſcharged, till he found Sureties to ſatisfy the 
Anif. 5 Co. 89. b. and vide 5 E. 3. c. 13. (6) s Co. 88. Garnen's Caſe, S. C. the Cafias 
ann being taken out and executed within the Year, Cro. Eliz. 706, 707. S. C. adjudged 
or 366, pl. 772. S. C. Rol. Abr. 895. S. C. Yelv. 20. S. C. cited. 5 Mod. 201. S. C. cited. 


ﬀf,; do if a Capias utla gatum iſſues upon an Outlawry upon meſne Proceſs, 3 
ty 0 {the Defendant is taken and ſuffered to eſcape, an Action upon the Caſe C'* 05: : 
$ of; becauſe che Plaintiff is thereby delayed ot his Debt. „ 
n d | ” judged, 
med! ot. 641, pl. 882, S. P. adjudged, & vide I. utw. 110, 111. 2 Stra. 901. Ocflow's N. F. 63 
ſmith - 2 

ue l within the Year a Capias ad ſatigfaciendum iſſues on a Judgment, and Sid. 380. 8. 

t Defendant is thereupon outlawed, and two Years after taken upon aP, adjourn- 
ve (ul lagatum, and the Sheriff ſuffers him to eſcape, Debt will lie againſt _ 


1; for the Defendant was in Execution at the Suit of the Plaintiff, with- 


ult Prayer, in as much as the Plaintiff was at the End of his Proceſs, and 

end; Continuance nor Scire facias lay after the Capias utlagatum, which be- 

| of td at the Charge of the Plaintiff imported an Election of the Body. 

87 1 h 318. (0 Wilf. VET. Dawidſon adjudged. (c) 5 Mod. 
y Th : 200. S. C. 

s Nan ged. Comb. 373. S. C. adjourned; and Holt Ch. J. ſaid, he never underſtood the Diverſity 


tin the Caſe where within the Year and where after, 


* lun Judgment in Debt againſt B. for 50l. and thereupon he Yelv- 19. 
Cha sout a ſpecial ja utlagatum againſt him, and J. S. promiſes, that, org ind 
ch Pe fideration of his ſtaying any further Proceeding on that Writ, he * 45 5 


lad J. S. would ſatisfy him the Debt, unleſs B. did it before ſuch a three Judges 
an Aſumpit lies on this Promiſe, for the Plaintiff is at the Charge cent Fepbam. 
rei, ing out the Writ, and hath the Carriage of it; and the Party ſhall be 
15 46 ecution at his Suit, and the King is to ſatisfy him out of the Goods of 
Fenty outlawed; although it was objected, that the Conſideration was 
It Law, being in Delay of Juſtice, and that the whole Benefit accru- 


gur the King. 

ne. | i it rs, 0h adjudged, that an Action on the Caſe will not lie againſt, vent. 

Felews dteriff for neglecting to extend or ſeize the Goods and Lands of a go, 57 
i in outlawed upon a Capias utlagatum, becauſe it is the King's Loſs; ver. 7. 


tough it was urged, the Sheriff's Extending and Seiſing would be a Griff? of 
5510 ende Dafndant to appear to the Plaintiff's Action; this the den. 
ſaid was ſo remote, as not to be conſidered as a Ground to ſupport an 
on; but if it had been ſhewn, that the Sheriff might have taken his 
and had neglected to do it, there might have been more Reaſon to 
>” th Action. | | 
ereh, Vhenafierthe Extent the Lands are leaſed out, or a Cuſſodiam granted Paget 
| at whoſe Suit the Outlawry was had, the Leſſee ſhall account only Hard. 106. 
c * the extended Value; and if they happen to be extended too Marterrver. 
IieParty hath no Remedy but by taking out a Melins inguirend', and, 7 Pi!efeld. 
7 have them extended at a greater Value. 
| y the Inquiſition the Lands of the Perſon outlawed are found in the 
WF al Occupation of ſuch and ſuch Perſons, but the value ofevery par- ane 6 . 
doc is not found, but by the Lump that in toto the Lands are of Goes 8 
Value; this is a good Finding. | | | Hard. 58. 
| where it is 
faid, that ſuch * ought to be as certain 85 an Indictment 7 Declaration. 


U 
i 
: 
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— = aA <> 
— re IR 
” 


| Lit. f. 197. A Perſon outlawed cannot regularly maintain any ARion, for by 


=, 


in a Ceſſavit be outlawed ina perſonal Action, this Outlawry may be pleaded in Bar of the A awry 


DO UT LA WT 
Hard. 191. It was found by Inquiſition upon an Outlawry, that the Part outlaq 
Wiltordver. was ſeiſed in Fee de ſex clauſis prati & paſluræ; and it was tity 
Greaves. the Inquifition was void for Uncertainty : & per Hale Chief Baron, a 
quifition found de wn meſſuagioſius tenement has been held good; Hee; 
it is not an Office of Intitling but of Inſtruction or Information, which d 
not require ſuch preciſe Certainty as an Office of Intitling does : ſo in 
Inquiſition upon an Extent upon a Statute or Judgment, or in Dower, f 
Certainties ſuffice, elſe all ſuch Inquifitions were liable to bequaihed, ul 
would annul all ſuch Proceedings; which would be miſchievous; and f 
Inquiſitions have not uſed to be quaſhed for want of ſuch preciſe Certai 
Hard. 22. A, Bill wasexhibited by the Attorney General againſt a Verſonoutla! 
The Protec to diſcover his Real and Perſonal Eftate, and what ſecret and fraudul 
forver. Lord Gifts and Conveyances he had made, becauſe by the Outlawry his Ge 
Tamy. and the Profits of his Land were forfeited; to which the Defendant 
| murred ; gæia nemo tenetur prodere ferpſum, and to diſcover his Eſtate uf 
a2 a Forfeiture ; but the Court held, that he ought to anſwer the Bill; 
cauſe the King is intitled to his Eſtate by Courſe of Law, and the Outl 
ry is in the Nature of a Gift to the King, or a Judgment for hin; : 
common Perſon may have a Bill of Diſcovery in the like Caſe to in 
him to take out Execution. 


Alſo in Caſe of Outlawry, it is ſaid to be the Courſe of the Excheq 


— 


. to prefer an Information in Nature of Trover and Converſion againſt 
445. pl. Who hath the Goods of a Perſon outlawed. i 


128, 684, | 5 h FER 
687, 690. 10 Mod. 188, 357, 380, 409. 11 Mod. 173. pl. 13. 12 Mod. 175, 438. Eitg 
$6; Tomyar x1. pt. 34. Ld, Ram. 3. 5 1 


3. Of the Party's Diſability to bring any Action. 


Ed, Kit. Contumacy he is out of the King's Protection, and hall have no Pri 
() But a Or (2) Benefit from that Law of which he 1s a Violator, and to whi 
Perſon out- refuſes to be amenable. 1 5 


lawed ma | 
be ſued 46M to his Prejudice. Noy 1. Sid. 60. Utlegatus Legen Terre amittit, Gonnil, A 
c. 3. Reſpondra a Touts mes nul reſpondra aluy. Cro. Jac. 426, cited from Britton and Bractu. . 

E. 2.02, This Diſability may be taken Advantage of by pleading the ſaci made y 
20 ff 1. Bar or eee with this Diverſity, ks it may be leaded in Al as an 
47, 63. ment in all Caſes, but it cannot be pleaded in Bar, unleſs the Grout „ bu 
5 Co. 199. (5) Cauſe of the Action be forfeited ; as in Felony, where it ma { there 
755 i pleaded in Bar to all Actions concerning Lands and Tenements, 26 * 5 
(5) If the as Goods and Chattels, becauſe all are forſeited by the Felony. If te 


Demandant | 


eoutla 
| | ldneve 
Dyer 227.in But though it cannot be pleaded in Bar, unleſs the Ground or f Oula 
1 Action be forſeited, nor in Actions where the Damages are mn Ju þetity 
Icon yet it is now held, that in Actions on. the Caſe, where the Debt to it of D 


becauſe the Arrearages are due to the King. 2 Inſt. 298. 


a of h 


105. } . . | ] may be] vip 
*P the Law-Wager is turned into Damages, there Outlawry k we 
| ET ed in Bar; for it was veſted in the 3 the Forſeiture as a De | ht o 
Cro. Eliz, due to the Outlaw; and the turning it into Damages, whereby! 4 aded in 
5 1 uncertain, ſhall not deveſt the King of what he was once lawtwiy Þ — 
EN «2 . Of. : ; * | c 5 ; ut 2 
3 It hath alſo been held, that Outlawry may be pleaded in _ 155 ug in 
Lutw. 160g. Pleaded in Abatement; becauſe the Thing is ſorleited, and wagt 


as no Right to recover. 


9 i A N] N 
The Diſability cannot be taken Advantage of until the ip po be re- And. 36. 


and therefore if he does appear at the Return of the Exigent, the TIE 317.4 


pear tified, and the Outlawry mult not be recorded againſt im. 1 Abr. 


os Law 13 fa : 

| 4 > 52 . 3 05. 

my \lfo this Diſability is onl / pleadable when the Plaintiff ſues in his own Co. Lit. 
ſo in ir. for if he ſues en Auter droit as Executor, Adminiſtrator, or as 12. a, 
er, f oor with his Commonalty, Outlawry ſhall not diſable him, becauſe theDoR. Pl. 
a, wh b whom he repreſents has the Privilege of the Law, and Outlawry 390. 


bi” no Objection to his Repreſentation, it is no Objection but he ſhould - 

ertall be ny ed. : . 3 : 

en been held, that to an Information againſt 2 Juſtice of Peace, | 

aen bo refufins to grant his Warrant to ſuppreſs a Conventicle, Outlawry in 

e Informer is à good Plea, though objected that he ſues in Right of the 2Mod. 267, 


10 Mad. 


Cant Ine; for as to a Moiety he recovers to his own Uſe, which he cannot 188, 246, 
ate uf q by Reaſon of this Diſability . | 5 | - 357» 359» 
ul; | 379, 409. 


1 Mod. 175, 177, 420, 413, 438, 545. Ld, Raym. 305, 591, bog. Comyns 51. pl. 34. 2 
bk, 500. Comb. 345. 2. Ld. Raym. 1056. Vern. 184 2 Vern. 37, 198, 312, 2 Will, Rep. 
ly. fl. 68, Prec. Chan. 13. Gilb. Eq. Rep. 184. Barnes 228, 230. 2 Stra. 824. Barnard. 
LB. 79. 2 Stia. 901. Fitzgib. 265. & wide 11 Co. 65. Hob. 327. ——Þ Sed gu. as Fenal 
ues give the Action to any one thet will ſue ? | | 


do wherea Relator in his Information ſets forth, that he and the Deſend- Preced. 

x5 were Part-Owners of ſeveral Coal-Mines in Derby/hire, that the King e 13. 
& Duty of Lot and Cope out of all the Lead-Mines there; that by the Ce : 
dom, if one Owner were at the Expence for the Improving and Work- the Duchy, 
2 Mine, all the Owners ought to contribute and bear their Part of the at the Reſa- 
bee; tha the Relator had been at great 4s in making Soughs and tion of Mr. 


ue; TIMES . n . Vermuden 
ter Things for Working and Improving the Manes, without which they ieee 


*. kiendant would not contribute nor pay any Part of My eg . therefore in the Duchy 
* make him account with the Relator, and pay his Part of the Charge, Chamber 


uſamongſt other Things) the Scope of the Information. To which t e ceram Ch. B. 


kiendant pleaded an Outlaw ry in the Relator; and after much Debate 3 


Pla was held good; for though Mr. Attorney be Plaintiff, yet the Re- ry n Soils 


we for is to have the whole Benefit or Loſs of the Suit, and is himſelf Par- 2 Bulſt. 134. 

bit; for it would abate by. his Death, S. and the King's Name is on- which ſeems 
Tr made uſe of by the Form of the Court, and he is not directly concerned"! & vide 
n At ul, and very little by Conſequence, and the Suit is not for the King's 28 


uy, but the Relator's Intereſt. ; 
[there be two Tenants in Common of a Rectory for Years, and one of Sid. 49- 
m 15 outlawed, yet the other, on ſetting forth this Matter, may have an 
on of Debt ſor a Moiety. 9 . 
lf the Party outlawed bring a Writ of Error to reverſe the Qutlawry, the Co. Lit: 
awry in that Suit, or any Stranger's ſhall not diſable him; for if he 128. 
toutlawed at ſeveral Mens Suits, and one ſhould be a Bar to another, he Ram. 46. 
id never reverſe any of them; and if it be for Error in the ſame Qutlawry, | 
 Oulawry irſelf is no Objection, for that would be Eæceptio efuſdem rei 
It. elilur dilſclutios; nor 18 another Outlawry pleadable in Bar to ſuch 
"ti of Error, for then two erroneous Outlawries would be irreverſible, 
uch would amount to exceptio ejuſdem, rei, S. So if there be an Attaint 

zt on a Verdict, Outlawry grounded on that Verdict ſhall not be 
a in Bar, for the above Reaſons. res | 
As this is adilatory Plea, when it is pleadedin another Court than where 19 AF. to, 
awry iſſued, the Defendantmuſt bring it in immediately; ſor chis Pes. Pl. 
n Delay, if the Court ſhould give Lime, and it ſhould not be = 
ught in Delay of Juſtice would be from the Court; and ſince there is a 3 Co. 5 
Fr of having it immediately, by producing it under the Great Seal, no 8 Co. 142, 
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ad not be wrought, and ſo the King would loſe his Duty; and that the % & = 
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Time ſhall be given to bring it (a) 150 e N= otherwiſe when 
e Record is already in Court. 


That 2. 
8 is in the ſame Court, for then 
muſt be Fl \ i | 
pleaded ſub pede ſigilli, otherwiſe the Plaiatiff may refuſe it, but he ſhall not afterwards W 
that Cauſe. Salk. 217. 1 


* 2 


Co. Lit. In pleading Outlawry in Diſability in another Court, che ancient W 


128. was to have the Record of the Outlawry itſelf /ub pede froilli by Certices 
; * | and Mittimus; but this being very expenſive, it is now eld to le fuk 


to plead the Capias Utlagatum under the Seal of the Court from whence 
iſſues; for the Ifluing of the Execution could not be without the Judeme 
and therefore ſuch Execution is a Proof to the Court that there is fuck 
udgment; which is a Proof, that the Defendant's Plea of a Matter 
| Record is proved by a Matter of Record, and therefore appears to 
Court not to be merely Dilatory ; and therefore on ſhewing ſuch Exec 
tion, if the Plaintiff will plead Mul tiel Record, the Court will give t 
Defendant a Day to bring it in. la | 
Fitz. Cos. Qutlawryina County Palatine cannot be pleaded in any of the Count 
233- 2. Weftminfter, for he is only ouſted of his Law within that JuriſdiQtion; ; 
22 E. A. 16. it ſhall not extend to diſable a Man in another County where theyhare 
Dee. FI. Power; for the County Palatine being a Royal Juriſdiction within Bound 
. 1 the Loſing the Privileges of the Law within that Juriſdiction can be 
erh Rep. Diſadvantage to him in another County; and if he does not live within 
38. Palatine Juriſdiction, he is not weg e to attend there; but it ſeems, t 
Tro. Car. Outlawry in the County Palatine of Lancaſter may be pleaded in the C 
$66. of We _ ; becauſe that County was erected by Act of Parliamen 
| Ed. 1IT's Time, but Durham and Chefter are by Preſcription. 
Dee. PI. If Outlawry be pleaded either in Bar or Abatement, and the Plat 
397- replies Mul tie] record, and the Defendant has a Day given him to brag 
Co. 90. the Record, and in the Interim the Plaintiff removes the Record by 
D IS of Error, and reverſes it ; though the Defendant fails in bringing u! 
Ch. J ac. Record, yet this ſhall not be fatal and peremptory on him; for in the 
484. Caſe he ſhall have Liberty to plead a new Bar, and in the ſecond, 
Salk. 329. Judgment ſhall only be a Re/pondeas Oufter ; becauſe his Plea waa 
Lad. Raym. Plea at the Time of pleading it, and the Plaintiff was actually dial 
dn from ſuing, not having then his Liberam legem. 5 
38 Velv. 36. So that Outlawry * not abate the Writ, but is only a Temporary 
8 Co. 142. pediment that diſables a Plaintiff from proceeding; for upon ovtanu 
Brownl. 83. Charter of Pardon, or reverſing the Outlawry, he is reſtored to uw L 
8 128. and ſhall oblige the Defendant to plead to the ſame Writ. 
oy 1 % Audita Querela to avoid a Statute upon the Statute of Uſury; toi 
; ane the Defendant pleaded Outlawry in the Plaintiff at the Suit of I S. ard 
Pies Griffith Demurrer it was infiſted, that Outlawry could not be pleaded in ths 
ver. Hugh the Suit being only by way of Diſcharge, and not to recover an 2® 
Middleton. but it was held, that a Perſon outlawed is not receivable to ſue it 
Court, unleſs it be to reverſe his own Outlawry ; and the Chief Ju 
ſaid, that where the Action is 2d lucrandum, there ought to be A 
the Perſon, and that it is all one to gain by way of Diſcharge, # by 


of Perquiſition. 4 
oro. Jae. But where Error was —_ by fix to reverſe a Judgment in % 
616. ment, and the Defendant in Error pleaded Outlawry in one! 


ex ver. Plaintiffs; the Plea was held ill on Demurrer, becauſe this „ 
0977159, 3& Commiſſion which went in (5) 8 and in which all the 
2 were 11 to join; it was alſo ſaid in this Caſe, that it p 
vv. Houghton very miſchievous upon an Outlawry in Caſe of (c) Error, Attaint 


16, (e) But ſor 


e a WY. | 
qe Quercla, which are only, by way of Diſcharge, if this ſhould be*Page764 | 
ar. | : : 
Rees is outlawed in Debt, and taken upon a Capias and committedSid. 43: Fa: 
the Peet, the Keeper of the Fleet lets him eſcape voluntarily, and aſter-Henver. Kue. 
ads the Executor of the Plaintiff in Debt takes him in Execution again EO 
1700 à bew Writ, and upon this ſecond taking he brings an Audita Querela; 
v which Outlawry in the Plaintiff in the Audita Querela was pleaded; upon 
viich Plea he demurred; and it was refolved, that Outlawry was a good 
dies in this Cate in Diſability of the Plaintiff; becauſe that this Writ is 
rot directly to reverſe the Outlawry, (as a Writ of Error is) but is found- 
d upon a Wrong viz. upon the Eſcape and not upon the Record only. 
lu Debt upon a Judgment brought in Trinity Term, the Defendant im- Salk. 158. pl. 
parled till Michiaelmas Term, and then pleaded in Bar, that the Plaintiff 3. Aeerver. 
lil prox” pt teft' Sænct Martini was outlawed; to which the Plaintiff Cen. 
Lemurred. It was urged, that the outlawry was meſne between the Actions 1225 Fas 
brought and the Plea pleaded, and that all Matters in Diſcharge of the Os 
\tion, which happen after the Action brought, ought to be pleaded Puzs 
uin continuance ; but the Court compared this to the common Caſe of a 
ud-ment confeſſed by an Executor after an Action brought, which is never 
leaded after Puis darrein continuance, but as this Cale is; and in theſe 
ſes the Time of the Outlawry, and the Time of the Judgment, and 
when it was, mo in themſelves. *' 0 
In pleading Outlawry, it hath been adjudged that the Defendant muſt 3 Lev. 2g. 
xclude his Plea with a prout patet per recordum, and not hoc paratus ft 
p:nificare. ; | ; | | 
If the Defendant after Imparlance pleads Outlawry in Bar, and theCro. Car. 
lantiff replies Nul tiel ee and the Defendant hath a Day to bring in $90) h 
de Record, and fails therein, Judgment ſhall be given abſolutely againſt 5 
m, and not a Reſpondeas Oufter. 3 Crop: 
It ten Outlawries on meſne Proceſs be pleaded in Diſability of the Plain- prac. 192. 
if, this is naught for Duplicity, for though there be a Difference as to Carth. 8, 9. 
leading double between Pleas in Bar and Abatement, there is likewiſe a 7revelian 
ifference between a Plea of an Outlawry in Diſability and other Pleasin a 
baement ; and the Court held this Plea ill for Duplicity, becauſe the Show. go. 
Flantiff is diſabled as well by one Outlawry as by all the other nine, tos. C. 
rbich ſeveral Anſwers are required. Pf, Thac this 
Outlawry may be pleaded to a Bill in Equity, as well as toan Action at 2 muſt 
ommon Law; and in this Caſe the Defendant need not ſet down the Plea; | fg 
' he muſt other Pleas and Demurrers, in eight Days, or they muſt ſtand 7275 
wer. ruled; but the Plaintiff muſt ſet it down, if there be any Inſufficiency 
Point of Form in pleading; for being /ub pede Agilli it appears, upon 
bewing of it, to be a good Plea, and therefore not preſumed to be neceſſary _ 
o be argued beſore x Court; alſo if an Outlawry be not pleaded, yet it 
7 be ſhewed at the Hearing as a peremptory Matter againſt the Plaintiff's 
Vemand, if it be perſonal; becauſe it ſhews the Right of the Thing in 
Demand to be in the King. Ifa Plea of Outlawry ſtand allowed, where- 
y the Suit is put ine die, and after the Outlawry is reverſed, the Plaintiff 
uſt bring his Bill of Revivor; becauſe that Suit being abated, the De- 
endant has no Day in Court; and therefore muſt be brought into Court 
Ja new Proceſs. | | | = 
Butif the Bill be for Relief againſt an Action at Law, and an outlawry be (a That ? 
Maded by the Defendant in the ſame Action, it will not be allowed (a) id Pleas 
cauſe the Outlawry is Part of the Grievance, and it is exceptio ejuſdem ve: of Outlaw- 
1 Petitur difſelutio; alſo as at Law, an Outlawry in an Executor, Admi-ry,thePlain- 
tor or Guardian, is no good Plea, becauſe they do not claim in their tiff may 
mn Right; and the real Actor being the Teſtator or Infant, the Outlawry in 888 
!thirdPerſon is no Exception againſt himwhyheſhould not ſhare in judicic. Outlaw ies 
againſt him Defendants. 2 Vern. 199, per Hutchins Lord Commiſſioner. 
| | | | | 4. What 
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2 Hawk. Perſon be attaint by Outlawry of any.Felony, he is not bailable; but 


| Colit. 6b. ' Perſons outlawed are under ſeveral other Diſabilities, bene thats 


— in a perſonal Action cannot be an Approver; becauſe 
P. C. 206. hi 


Perk. 388. ſhall have Dower, for this works no Corruption of Blood, or Forfeity 


Huſband _ 


Owen 116. A. being outlawed, the Queen granted 1 A Leaſe for Years, rendern 


o UT L AW RY: 
; „ * f 


*Pagen6s 4. What further Diſabilities Outlawry ſubjects the Party to, 


= > =). 


&videTitle bringing an Action ſuch a one cannot be a Juror, becauſe he is not 13, 
Jures. & legahs homo, as the Law requires. 5 | 
vide Title But one outlawed in a perſonal Action may be a Witneſs though h 
Evidence. cannot be a Juror. 4 

Co. Lit 6. b. A Perſon outlawed cannot be an (a) Auditor to take Accounts. 
(a) But a 8 ö | — 
4 outlawed may be a private Attorney. Co. Lit. $2. a. May be Executors or Ad 
trators, vide Title Execators and Adminiftratiys,—Incapable of executing an Office in 2 Corpor 
tion. Carth. 199. Show. 288. 8 . | 


s Outlawry he is out of the Law, and his Accuſation ſhall not he 
ſuch Credit as to put any Perſon on his Trial. 

Bulſt. 29. If a Man pledge Goods and then is outlawed, he cannot redeem them 
becauſe then the abſolute Property of them is in the King; but if the Out 
lawry be reverſed, then the outlawed Perſon is re-inftated in his Proper 

| as if there had been no Outlawry, and therefore may redeem them. 
Co.Lit.8.b. Perſons outlawed in Debt, Treſpaſs, or other Civil Action may be He 
Brook. 82. Tf a Huſband be outlawed in 'Treſpaſs, or any Civil Action, the Wi 


hs, Lit. 3:-of Lands ; ſo likewiſe it ſeems if the Wife be outlawed or waved in ſuc 
(b)Soa Actions, yet her (5) Dower is not forfeited. | 


wo be Tenant by the Curteſy, though he be outlawed in a Civil Action. 5 Co: 110. Co Lt 


aeg wer. Rent, he was again outlawed after the Grant, but before any Seizure the 


Moor. 237. Was a Pardon of all Goods and Chattels forfeited ; and it was adjudye 
VC that a Perſon outlawed was capable of receiving a Leaſe, and that by 
Pardon, the Term which was forfeited revived, and was reſtored again 

11 Co. 29, It is held, that where Clergy is allowable, it ſhall be as much alloyed! 
31. one who is outlawed by Common Law for Felony, as to one who is a 
2 Hawk. victed by Verdict or Confeflion ; alſo a Statute taking away the Bene 
ps 3435 of Clergy, from thoſe who ſhall be found guilty, doth not thereby take 
350. from Perſons who are outlawed; neither doth the Statute of 25 Hl. 
I. ech. 3. which takes away Clergy from thoſe who are found gulli u 

the Laws of this Realm, extend to Perſons outlawed. ; 

2 Inſt. 189. By the Statute of Wefm. 1. 3 Ed. 1. cap. 15. it is enacted, that i 


r. C. 97. held, that the Court of King's Bench may in their Diſcretion, in ſome ſpat 
al Caſes, bail a Perſon upon an Outlawry of Felony; as where be plas 
that he is not of the ſame Name with the Perſon Was outlay 

alledges any other Error in the Proceedings, cd 


a EEE 8 * 


F Ok the Vegularity ok the Proceedings on an pages 
Outlawry, and (4) for what Exoꝛs it may be ze- ee. 


| culancy the 


: And herein 
vealed: | 5 Outlawry of 


| | à Recufant 
| : 5 ö not to be re- 
1. Where, for want of ſuch Proceſs as required by Law, the Outlawry verſed for 
LE may be reverſed. | want of 
| : | Form. * 
HZ Forfeitures and Penalties in an Outlawry being ſo ſevere, great 5 Mod. 147. 
Care hath been taken and Caution uſed, that no Perſon ſhould be; H. 6. 9. 
waved without ſufficient Notice, and great Contumacy to the Proceſs of Rol. Abr. 
he Court; and therefore the Law requires, that in all Civil Cauſes and in 723. Finch 


cauſe þ ery Iudictmeent or Appeal for any Crime under the Degree of Capital, Law 351, 
t be e dere ſhould be three Capiass to the Sheriff of the County where the Ac- 12 Tre 


jon or Proſecution is commenced, before the Exigent is awarded; and if 188. pl. 18. 
j ſuch Proceſs is omitted, the Outlawry is erroneous. Co. Lit. 269. 
But (5) aſter Judgment upon a Capias ad ſatisfaciendum, an Exigent 40 E. 3. 2 
2 . 5 3.25 
27 be awarded, without an Alias and Nuries, and thereupon the Defen- pl. 28. 
t he outlawed; becauſe he having been already in Court before Judg. Finch 476, 


be lei ent, and having conuſance of the Debt, ought to pay the Debt on the firſt (5 Fats __ ü 
he Wi ung out of the Capras; otherwiſe it is a Contumacy in not performing Ines nes 
orfeitu be Judgment of the Court, for which Diſobedience he is put out of the not be any 
in ſus uno's Protection. Ss | | Froclama- 


5 8 | tions to the 
puty where he refided. Cro. Jac. $77,—1f one is outlawed in Middleſex a Capias uilagat may be 
{ out 2gainſt hira in any other County without a Teffatum, Vent, 33. 2 Hal. Hiſt, 198, 
It is ſaid to be agreed, that one Capras before the Award of the aw 2 Hawk, 
ah always been ſufficient in an Indictment or Appeal of Death, or High F. C. 303. 
reaſon ; but that it ſeems doubtful whether two Capias's were not requir- 
| by the Common Law in all Indictments and Appeals of any other Fe- 


at by th ey; however, ſays Hawkins, it is (c) certain, that they are required in (c) But vide 
gan. Indictments of any other Felony by 25 E. 3. 14. by which it is enact- 2 Hal. Hilt. 
loved! |, © That if after any Man be indicted of Felony before the Juſtices in P.C.194-5, 


their Seſſions, to hear and determine, it ſhall be commanded to the She 

e Be riff to attach his Body by Writ or Precept, which is called a Capias; and 
if the Sheriff return that the Body is not found, another ſhall be inconti - 
tently made, returnable at three Weeks after, wherein it ſhall be com- 
ap that the Sheriff ſh}. cauſe to be. ſeiſed his Chattels, and ſafely to 
cep them till the Day of the Writ or Precept returned; and if the She- 


uff return, that the Body is not found, and the Indictee cometh not, the 
Erigent ſhall be awarded, and the Chattels thall be forfeit as the Law 


me | of the Crown ordaineth ; but if he come and yield himſelf, or be taken 
eh er the Sheriff or by other Miniſter, before the Return of the ſecond 
wel, via, then the Goods and Chattels ſhall be ſaved.” 


It is ſaid to have heen the general Opinion, that this Statute extends to 2 Hawk, 
ppeals, as well as to Indictments, though it mention only the latter; P. C. 303. 
t that it extends not to any Indictment or Appeal of Death, though it 

ak of Felony in general. | DO 

It is left a Pure, if three Capias's be {till neceſſary in an Appeal of 2 . 
de, a5 they were at the Common Law, notwithſtanding it be made Fe- P, N 


E) 4 


2. Where, 


. F300 En In nes — — — • äUẽ6 —— 


* 


Pn... 


% e 


5 67 2. Where, for want of Form in ſuch Proceſſes, the O 
als dad 5 be reverſed. 1 5 e 


3 H. A 8.b. If any Proceſs required in an Outlawry be erroneous, the Outlaw | 
9.2 this may be reverſed; for a Perſon ſhall not be ſubject to any Difady 
Sid. 100. tage in reſpect of having ſuch Proceſs awarded ler nor ſhall 


er 206. 


( Where, be condemned barely for not appearing, where that which ſhould he Th 
for want of compelled him to have appeared is (a) defective. dire 
Form in 4 FE TIS | ken t] 
- Writ of Proclamation, and for improper Abbreviations, the Outlawry was reverſed. Style 18 there 
—80 where in the E xigent it was Lrleſt' for Utlagat', the Outlawry Was reverſed. Style 22). 8 the fi 
where it was Utlegar' inſtead of Utlagat'. Lev. 164.— But it is ſaid, that a Defect in Proceis in Phil 
Outlawry may be ſalved by the Defendant's purchafing a Pardon, and ſhewing it to the Court ; 1 
that ſuppoſes that there was ſuch an Outlawry againſt him as needed a Pardon, which if it were e Lrige 
roneous it would not do. 2 Hawk. P. C. 302. 4 
155 | | hs ; Js 
Cro, Elizz As where the Capias was efe Edmundo Anderſon, without a 7, forth will u 
592, Error theOutlawry was reverſed ; for the Capias and Exipent muſt bel Shen 
1 the King's Name, and under the Judicial Seal of the King appointed It 
Dove, Sh that Court that iſſues the Proceſs, and with the Teſte of the Cher Juſti Direc 
or Chief Judge of that Court or Seſſions. | It was 
Every Capias ought to be returnable the enſuing Term, for the Mi Error 
> oy chief that might otherwiſe befall the Priſoner in being kept always in Pn en c 
467. ON. 2 a 1 5 te 
Dyer. 17s. | But 
La; ++ 2 Salk, 700% / 4 : 
: 1 EU 
Latch 11. The Capias utlagatum can iſſue only in Term-time, being a Judic Notic 
Lutw. 333. Writ; yet ig pleading an Outlawry the Party need not alledge that iti Jud 
ſued in Term-time; = that it ſhall be ſo intended, unleſs the Cont Court, 
appears. CE | comm; 
| f the Proceſs be againſt the Feme, and the Words are, Quas recuperat Count 
67 JT worſus Zum, inſtead of Eam; this is (6) ſuch an Error for which f nent i 
Outlawry Outlawry may be reverſed. | a kalt 
was reverſed | | 8 8 If t 
upon a Writof Error, for that in the Exigent it was fourteen in Figures, and not in Word, piven 
Keb. 128. So where the Year of the Lord was in Figures, and not in Words. Style 334 by Cy 
So where it was ex in/inuatone for ex inſinuatione, for want of i, the Outlawry was held to be erm! 
ous, Cro. Jac. 577- h . | 
Kyle 334. If the Writ be Præcepipimus vnbis inftead of Præcipimus vobu, this Ift 
roneous; for without a Command to the Sheriff the Writ is not good may b 
and here there is none; the Word Præcipipimus being ſenſeleſs is of! Ota 
greater Force than if omitted. | the N 
N | lau 
3. Where, for Variance in ſuch Proceſſes, the Outlawry may be reverts fable 
. ; | 85 3 unleſs 
Fire. Ul- If there be a Variance between the Original and Extent or other Office 
ary, 41. for this the Outlawry may be reverſed. | 8 5 Arni 
ro. Vari- | | | If a 
ance, 90. Miſnomer, 80. Error, 172. lawry 
WY: | 15 „ that t] 
2 Leon. 120. As a Variance between the original Writ and Filazer's Rule. | 10 the lu 
ro. Eliz. So where in Error to reverſe an ae ee Treſpaſs, in the Ong b of the 
Fils = Plaintiff was named Barnes, and in the Exigent Bernes; this was i - 
Barner, F797; ſo where in the Original it was Blaba ſua, and the Exigent by | die, 
da; this was held a plain Variance, and the Outlawry was revert” | ted ſuc 
Cro. Jac. So where in the Original the Party was named 7 1 41 
476. * Kinęſiy in Com Ebor, ba. in the Exigent ſhe is named Nuper di Br 


this was held Error. 


OS f D N N 


be reverſed: And hierein. 
1. To whom ſuch Proceſs is to iſſue and be directed. 


The Exigent and ſeveral Proceſſes in order to an Outlawry, are to be 
freted to the Sheriff of the proper County ; and ſuch Care hath been ta- 
ten that there might be no Surprize in the Affair, that in Civil Caſes 
there are three ſeveral Offices concerned in the iſſuing of ſuch Proceſs ; 
the firſt is the Chancery, out of which the Original iſſues ; the ſecond, the 
Philazer, who makes out the Gapzas, Alias 6. Pluries; and the third, the 
Exigenter, who makes out the Exigents; which ſeveral Proceſs mult be 

y executed before the Party can be ſaid to be outlawed; therefore if 2 Hawk, 
the Sheriff returns a Cepi, if he have not the Body at the Day, the Court P. C. 303. 
will not award an Exigent on the Suggeſtion of an Eſcape, unleſs the 
Sheriff will return one. Ss | | 7 

If the Exigent be directed to the Sheriffs of the City of Lincoln, and the Cro. Jag. * 
Direction 1s Bus Capias Corpus efus ita quod Habeas Corpus efus, where (as 576+ 
it was objected) it ought to have been. Capiatis & habeatis; yet this is no 
Error, for they are both but one Officer to the Court, and though in the 
End of the Writ it was Ita quod habeatis ibi hoc breue; this was likewiſe 
held to be good, and no Way repugnant, being good both Ways. 

But if, in the Direction of Proceſs of Outlawry to the Sheriffs of Lon. Hetly 93. 
in, it be Præcipimus tibi inſtead of vobis; this is ſuch an Error for which Lit. Rep. 
the Outlawry will be reverſed, becauſe that the Court will ex officio take 80. 8. & 
Fw" that _ on 599 Sheriffs in e | 3 5 | 

ment of Outlawry is given by the Coroner at the fifth County- he 
Ln n the Party's 55 eee to the Exigent, (which is a Writ, 8 , 
commanding the Sheriff to cauſe the Defendant to be demanded from Bro. Coren. 
County-Court to County-Court until he be outlawed, &.) and ſuch Judg- 166. 
ment is entered thus, Ideo, Sc. per judicium Cironatoris Domini Regis Comi- 3 Inſt. 212. 
tatus prædict utlagatus et. 7 . | 
If the oy pn appear not by the Return of the Exigent to have been 


given by the Coroner, it is erroneous, except in London, where the Mayor api 
by Cuſtom is Coroner, and the Judgment given by the Recorder. 5 2 


| 8 Co, 126. 
Cro. Eliz. 648. Palm, 43. Cro. Jac. 358, 531- Rol. Rep. 266. 


may be by one of them, and likewiſe one alone may give the Judgment of P. C. 204. 
Outlawry ; but it ſeems, the Return muſt be by two in Miniſterial Acts; 

the Name of the Coroner muſt be ſubſcribed to the Judgment of Out- 

lawry at the Quinto eæactus upon an Outlawry of Felony ; and it muſt be 

ſubſcribed alſo by the Name of their Office, A. B. & C. D. Coronotares, 

uleſs in London, where the Mayor is Coroner ; the Sheriff's Name and 

Office muſt alſo be ſubſcribed to the Return of the Exigent, e. g. A. B. 

niger vicecomes. ; | : 

If after the Qxinto exactus the Coroners refuſe to give Judgment of Out- Noy 113. 
wry, the Court will grant an Attachment againſt them; and it is ſaid, An Attach- 


le th t of the Outlawry pronounced, they may (a) ſtay the Return ©* «gaint 
c 


, „E. 2 the Coron- 
ol the Exigent to be adviſed, if the Caſe requires it. ers of York. 


Certi „ (s) That 4 
if C ple to return the Outlawry, which muſt be returned by the Sheriff on the Exigifacias, 
| Return recorded in the Court above. Dyer 223. a. | 


Iny the Statute of 34 H. 8. cap. 14. The Clerks of the Crown, Clerks 2 Hal. Hiſt, 
ſe, and Clerks of the Peace, are to certify into the King's yu p. C. 36, 
| the 


% Where, for a defeRive Execution and Return, the Outlawry may "Page 56 


Ik chere be two Coroners in a County, the Calling upon the Exigent « Hal. Hift. 


that the Coroners of Stafford for ſuch an Offence were finM 10/. but after ment grant - 


4 
8 
SA 
-D 
» 1 
bk 
5 
3s 1 
2 
* 
2 
5 
* 
5 
12 "© 
$ 
d.1 
. 
» 
$7 
2H 
= 
Ls 
* 
kay 
4 
1 
7 
* 
ö 
7 
9 
1 
1 
- 
* 
5 o 
13 
13 


* 2 S 8 a 4 = os 1 nos — 
-Þ 1 . A * 4 - FR vs >. ah - 
bug o 3 S vo » — W * e * 
N on an = _ 


FO GD ooo lf OO 


— 


OV f/ R WHT 
page 569 the Names of all Perſons outlawed, attainted, or convicted; and un 


Letter from the Juſtices aforeſaid, Certificates ſhall be made of fuck | 
ſons outlawed, attaint, or Convict, to the Juſtices of Caol- Deliver ] 


2. To what Place the Proceſs is 19 iſſue; and herein of the Quinto eng 


and Proclamations on an Outlawry. 


Fitz. Exi- The Exigent mult be ſued to the County where the Party really ref 
rent, 26. for there all Actions were originally laid; and becauſe that Outlawriesyen 
Pper 298. at firſt only for Treaſon, Felony, or very enormous Treſpaſſes, the Procel 
was to be executed at the Torn, which is the Sheriff's Criminal Cour 
and this held not only before the Sheriff but before the Coroners, whe 
were ancient Conſervators of the Peace, being the beſt Men in each county 
to preſide with the Sheriff in his Court, and who pronounced the Out 
lawry in the County-Court on the Party's being Quinto cæactus; indiher 
fore anciently there was no Occaſion for auy Proceſs to any other County 
than that in which the Party actually reſided; but this Matter beine il 
fince altered, and the Learning thereof depending on ſeveral Accs of Pyr 
liament, it will be neceſſary to take Notice of the Statutes themſelres. « dy 
And firſt, it is enacted by the 6 H. 6. cap. 1. That before ary E. ©, 
Agents be axarded againſt Perſons indifted in the King's Berch . W 
* Treaſon or Felony, rid of Capias ſhall be directed as well to the . 
Sheriff or Sheriffs of the County wherein they be indicted, as to H ar 
Sheriff or Sheriffs of the County whereof they be named in the . f. 
* diftments; the ſame Capias having the Space of fix Weeks at the H pe. 
or longer Time, by the Diſcretion of the ſaid Juſtices, if the Caſe «Py 
* quire it, before the Return of the ſame; which Writs ſo returned, te 
** Juſtices ſhall proceed in the Manner as they had done before the dn 
** tute; and if any Exigent be awarded, or any Outlawry pronoun « the 
_ © apainſt ſuch Perſons, before the Return of the ſaid Writs, the ſame En: 6 he 
«gent ſo awarded, with the Outlawry thereof pronounced, ſhall be ri « ant 
and holden for none. e | 
And it is farther Enacted by 8 H. 6. cap. 10. © That upon every It 
e ditment or Appeal, by the which any Subject dwelling in other C. Ser 
* ties than where ſuch Indictment or Apel ſhall be taken of Tre, 
« Feiony and Treſpaſs, before the Juſtices of the Peace, or belore ay Þ anc 
& other abs Power to take ſuch Indictments or Appeals, or other Com ace 
* miſſionersor Juſtices in any County, Franchiſe or Liberty of England, Ef 
* fore any Exigent awarded, preſently after the firſt Writ of Catia 
« turned another Writ of Capzas ſhall be awarded, directed to the Sni 
of the County whereof he who is indicted is or was 2 69 — to be on 
« verſant, by the ſame Indictment, returnable before the ſame Jultich 
* before whom he is indicted or appealed, at a certain Day, contain 
« the Space of three Months from the Date of the ſaid laſt Writ, vb Th 
the Counties be holden from Month to Month, and where the Com 
ebe holden from fix Weeks to fix Weeks, the Space of ſour Monk 
* until che Day of the Return of the ſaid Writ, by which Writ of ſecou 
Capias the Sheriff ſhall be commanded to take him which sſo indices 
e ox appealed, by his Body, if he can be found within his Bailiwick; "BT. - 
« if he cannogbe found within his Bailiwick, to make Proclamaterg bath | 
« two Counties before the Return of the ſame Writ, that he which 4 For p. 
4 jndifted or appealed ſhall appear beſore the ſaid Juſtices, &. ® 
© Day contained in the ſaid Writ, to anſwer, &. after which "Y 
2 « ſerved and ns he which is ſo indicted or appealed come , 
Page on at the Day of fuch Writ returned, the Exigent * ſhall be guarded; 
* that every Exigent and Outlawry otherwiſe awarded or pv 
„ ſhall be holden for none and void. | ; * 
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But it is expreſsly provided, © That the above recited Statute concerning 
« Proceſs to be made before the King in his Bench ſtand in Force, and 
« that this preſent Statute ſhall not extend to Indictments or Appeals taken 
« within the County of Chefter; and that if any Perſons ſhall be indicted 
vor appealed of Felony or Treaſon, and at the Time of the lame Felony 
« or Treaſon ſuppoſed was converſant within the County whereof the In- 
« dictment or Appeal makes mention, the like Proceſs to be made againſt 
« them as was uſed before. * _. + | 

And it is farther enacted by 10 H. 6. cap. G. That ſuch ſecond Capias 
«a5 is required by 8 H. 6. cap. 10. ſhall be awarded upon Indictments 
. Age removed into the King's Bench, or elſewhere, by Certiorari, 
« or otherwiſe. els” 6 
And by the 31 Elia. cap. 3. it is enacted, That in every Action per- 
« ſonal, wherein any Writ of Exigent ſhall be awarded out of any Court, 
« one Writ of Proclamation ſhall be awarded and made out of the ſame 
„Court having Day of Tefte and Return, as the faid Writ of Exigent 
ſhall have directed, and delivered of Record to the Sheriff of the County 
« yhere the Defendant, at the Time of the Exigent fo awarded, ſhall be 3 
„ daelling; which Writ of Proclamation ſhall contain the Effect of the be” Hs 
« ame Action; And that the Sheriff of the County, unto whomanyſuch 
« Writ of Proclamation ſhall be directed, ſhall make three Proclamations 
vin this Form following, and not otherwiſe; that is to ſay, one of the 
« fame Proclamations in the open County-Court, and one other of the 
* ſame Proclamations to be made at the general Quarter-Seffions of the 
peace in thoſe Parts where the Party Defendant, at the Time of the 
« Exigent awarded, ſhall be dwelling, and one other of the fame Procla- 
* matzons to be made one Month at the leaſt before the Quinto exattus by 
* Virtue of the ſaid Writ of Exigent, at or near the moſt uſual Door of 
the Church or Chapel of that Town or Pariſh where the Defendant ſhall 
be dwelling at the Time of the Exigent ſo awarded; and if the Defend- 
* ant ſhall be dwelling out of any Pariſh, then in ſuch Place as aforeſaid, 
of the Pariſh in the ; County, and next adjoining to the Place of the 
* Defendant's Dwelling, and upon a Sunday date dau aſter Divine 
“Service and Sermon, if any Sermon there be; and if no Sermon there 
be, then forthwith after Divine Service; and that all Outlawries had 
* and pronounced, and no Writs of Proclamations awarded and returned 
according to the Form of this Statute, ſhall be utterly void and of none 
" Effect f. + On Txi- 

gend for 4 


riminal Matter, a Proclamation ſhall be delivered to the Sheriff three Months before the Returg;- 
* 5 W. & M. c. 32, . 4. | 


| , the Conſtruction of theſe Statutes the following Opinions have been 
| Olden: 8 ; ; 
That though the Words are expreſs, that any Outlawry pronounced cro. Eltz. 
ontrary to the Directions of the Statute ſhall be void; yet it is not to be 179. 
aten, as if ſuch Outlawries were abſolutely void, but only voidable by 3 Co. 59. 
Vrit of Error. | | _ * 
I a Defendant be expreſsly named of the ſame County wherein he is 5 ef 
Indifted or appealed and be alſo named under an Alis dictus of another, it p. C. 304. 8. 
hach been adjudged, that there is no need of any Capias, wich a Command 2 Hal. Hi 
bor Proclamation according to 8 H. 6. cap. 10. becauſe that which comes P. C. 195-6; 
nder the Alias dictus is no Way traverſable nor material: Alſo if a Defen- 
© be named of B. and late of C. there is no need of any Capias to the 
7 eriff of the County wherein C. lies; becauſe that it appears, that the 
ſendant is at preſent converſant at B. but if a Defendant be named of no 
dein Place at preſent, but only late of B. and late of C. and late of D. &. 
ng all of them in Counties different from that in which the Proſecution is 


Pumenced, a Capias ſhall go to the Sheriff of every one of theſe CO 


T A 


page n On a Writ of Error to reverſe an Outlawry upon the 8 
} Wake aft het 9. of Perjury, the firſt Error afligned was, NE e en py 
Lexch*sCaſe. Name of NM. L. de parochia de Aldgate, and not ſhewn in what Con 
8 Aldgate is. 2dly, For that a County Court was held 23 Feb, and the ws 
County Court was held 25 March following, ſo as there were not —_ 
eight Days between theſe two County-Courts, as there ought to be by 
the Law, excluſive and not incluſive. And for the firſt Cauſe it ya; 5 
verſed ; although it was objected to be well enough becauſe Middleſex wa fire, * 
in the Margin, ſo the Pariſh ſhould be intended to refer thereto; but he. 
caule an 5 ſhall not be taken by Intendment, and becauſe the 
County in the Margin ſhall be referred to the Place where the Offence wa, 
committed, and not to the Indictment of the Party; and by the Statute o 
8 H. 6. cap. 10. there ought to be the Addition of the Place and County 
where the Party indicted inhabits ; therefore it was held to be ill, and re- 
verſed for the ſecond Cauſe; alſo it was held to. be erroneous; but 
Tanfield ſaid, that ought to be aſſigned as an Error in Fait, for it might 
be Leap-Year, and then it is good, and that Matter iſſuable. 
al. Hiſt. If an Ezigi facias be delivered to the Sheriff, and chere are but tuo 
C. 201-2. County-Courts before the Return, and the Sheriff return the firſt and 
ſecond Exadtus, & non comparuit, and that there were no more County. WM... 
Days between the Delivery of the Writ to him and the Day of the Return, Wir ite 
there may iſſue a ſpecial Exigi facias with an Allocato comitatu, if it be 
prayed after the Return, and before any new County-Day be paſt ; butif 
any County Day be paſt between the laſt of the former County-Days and 
the Return, no Exigi facias ſhall iſſue with an Allocato c:mitatu, but an 
 Exigi facias de novo; for the Demand of the Party muſt be at five County- 
Courts ſucceſſively held one after another without any County-Coun ib. 
_ tervening ; ſo if after the ſecond Exactus the Offender render himſelf, and 
find Mainprize, and at the Day of the Return make Default, no Exig 
facias with an Allocato comitatu ſhall iſſue, becauſe three County-Days in- 
tervened, but a new Exigent and a Capias againſt the Bail. 
Palm. 287, And therefore it hath been holden, that in 3 where the Holding of 
2 Leon. 14. the Huſtings is uncertain, no Eæigi facias thall iſſue with an allocato Huſtmg: 
2 Hal. Hiſt, becauſe the Court cannot take Notice of the ſet Times of holding it, a 
P. C. 202. they may of the Times of holding the County-Courts; but it is now agreed, 
that if an Exigent iſſues in London, and they begin Hu/tings de placito terre 
(as they may) they ſhall proceed along at that Huſtings to the Outlawry, 
without mingling their Huftmgs de communibus placiti; but if an allocats 
Huſting comes, they ſhall proceed without omitting any Hufting. 


3. What ſhall be ſaid a god Execution and Return. 


Before a Perſon is pronounced outlawed he is to be Yyinquies trau 
or he hath three Days for Appearance, one for Grace, and if he ftandsin 
Contempt at all theſe Days, at the fifth County. Court he 1s pronounced 
( hero. Jac. outlawed hy the Coroners ; and therefore (a) if a Perſon be outlawed the 


660. 280, Per Of the Quinto exadtus, this is Error. becauſe he bath all that Da 


3%; ...r 1 1 
Noy 49. But if an Exigent be awarded againſt 4. and after he is Nine er ; 
Hartland and before the Return of the Exigent he dies, yet the Outlawry ſha 
ver Tater. ſtand in its force, and ſhall not be reverſed; for Judgment was m 
F4 - 40. Coroners upon the Quinto exattus, and they may certify the Outlaw); WR. 
(6 JIf — but otherwiſe (5) if A. had died before the Quinto exactus. ö 

an Indict- c N ; I 88 N 
ment of Murder an Exigent be awarded, but before the Return the Party dies, his eng . [ 
by Writ of Error, ſetting forth the ſpecial Matter, reverſe the Proceedings. 5 Co. 117. 4. MI 
Caſe cited in Foxley's Caſe.—— That an Executor may reverſe an Outlawry. 2 Keb. 507. - 
That an Heir or Executor may. 2 Hawk. P. C. 461.—But a Gaoler or Sheriff cannot 
Advantage of an Error in an Outlawry, Dyer 67-a, 3 Keb. 286. . i 


** 


VVV 
If on an Outlaw ry againſt two, it be returned, that Eæacłi nin con- up, geyya 


5 Blix, unt, without ſaying nec al;quis eorum comparuit, this is erroneous; DE 
by the hr peradventure one of them did appear. | | £m 

Ounty i : | Clark'sCaſe, 
e next ra . | e 2 Rol. Rep. 440. S. C. adjudged. 
wenty. : | 8 

be by & where a Capias, and thereupon an Exigent, was awarded againſt Cro. Jac. 


as Ten 2. three Men and two Women, and the Return was, 2yod ad 35%. 
ex way * e Se. non comparuerunt, without ſaying nec e = 2 
ut be. "maaruit ; and this was held to be manifeſt Error; and it being like- 

ue the 115 returned urlagati exiftunt, where for the Woman it ought to have 

ce w teen Voviatæ, this likewiſe held to be Error. : | 

tute o The Keturn muſt ſhew where the County-Court was held, and in, Hal win, 
un bat County; and this muſt be ſhewn, on every EHæactus; and therefore P. C203. 
ind re- (a) an Ones was reverſed, becauſe the Place where the County-Court(a)Styleggr 
; bu held was not ſhewn on the /ecund' Eæactus; ſo () where not ſhewn (5) Keb.gg. 
mipht an the tertio Exactus. | | 


Alſo the Party muſt be named of ſuch a Place (c) in Com. Midd', and, 1 8 


ut tuo ot d: dd. lc) An Out- 
rſt and * lawry in 


Cunty- 4% was reverſed upon 4 Writ of Error, becauſe the Huſtings were ſet out to be held in, but not 
ieturn, ferthe City. Trin. 6. Geo. 2. Martin ver, Duckett. | 
it be 


but if If the Sheriff returns, that ad Comitatum meum S. tent” apud C. and ſays 7; 1 Se 


ys and ont in Cm pred”, or in Com S. this is erroneous. 2 Rol. Abr. 
but an | 802, 


2 Hal. Hiſt, P. C. 293. 


So if it be ad Comitatum meum tentum apud S. in Com Somerſ”, and ſays 2 Rol. Abr. 
pot ad Cam itatum meum Somer/”, or ad Comitatum Somer/ without ſaying 3 1 
Omitatum meum Somerſet; this is erroneous. 1 Latch : = 
So an Outlawry was reverſed, for that the Proclamations were returned 
to be ad Comitat” meum tent apud ſuch a Place in Com prædict and not Vent. 108. 


lad pro Com”; for antiently one Sheriff had two or three Counties, and 540% 89. 


2 Keb. 141. 
| : Comb. 19. 
2 Show. 60, 68. pl. 52. Lev. 164. 


Eoht hold the Court in one County for another. 


The Sheriff muſt return the Day and Year of the King to every Ex- 2 Rol. Abr. 
jun; and therefore if the Day and Year of the King be inſerted in the 50. _ 
. 2, 34, and 5:h Eæactus, but omitted in the 47h, It is erroneous, and p EC . 
full not be ſupplied by Intendment. | EY 
So if it be Anno Regni Domini Regine, without ſaying Elizabethe, Rol. Abr. 
Fithout ſaying Regine, or Anno Regni Domini Regis Jacobi, without ſay- $0 3, 

bg, Regnt ſuæ Angliæ, for the Year of England and Scotland differ; ſo ifz Hal. Hiſt, 
dere be leſs than a Month between the firſt and ſecond Eæactus ; in theſe P. C. 203. 
es the Outlawry is erroneous. 


So if the Return be ad Huſfting tent' apud Guild-hall Civitatis London, 


thout ſaying de communibus Placitis, it is erroneous ; becauſe they have 8 Abr, 
vo Huſtings, one de Communibus Placitis, another de placitis terra. 2 Hal. Hiſt, 


P. C. 203. 
If an Outlawry be returned, that the Party was erat at three ſe- Rol Abr. 
fral Times 10 Fac. and that he was Puarto exad? 25th Day of Feb" G83. thop- 

r Cmparuit, without mentioning any Year, & Nuinio exad? ſuch a Day man's Calg 

#21 10 Jac. although it may be intended, that he was Quarto eact 

by yet the Outlawry ſhall not be good by Intendment ; for perhaps 

* eas would have made it Quarto exad?” 8 Fac, which would have 


2 y bad. | | 
5 ) Df 


# 
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*Pager73Þ F) Df the Manner of reverſing an Dutlawryp: an 
- hezein of the Ditkezence between Errors in fa 
8 | and m Law, a 8 


2 Hal. Hiſt. Utlawries are regularly to he reverſed by Plea by Writ of Idas 

P. C. 207. nominis, or by ; 

Fact or in Law. | | 

Co.Lit.259. As to Errors in Fact; as that in Felony, the Party was an Infan 

5 under the Age of fourteen, was in Priſon or beyond Sea; theſe can p 

a © only taken Advantage of by Writ of Error; butit is apreed, thath 

the Common Law, in favorem vitæ an Outlawry of Treafon or Felon 

might be avoided by Plea, that the Defendant was in Priſon, or in th 

King's Service beyond Sea, G. at the Time of the Outlawry pronounced 

aagainſt him; but that no Outlawry for any other Crime (againſt a Pan 

*®  rTightlydeſcribed) can be avoided by Plea of any Matter of Fact whatſoeres 

: Rol. Abr. As to avoiding of an Outlawry of Felony, becauſe the Party was beyond 

| bps 80 11:6 the Sea, theſe Differences are laid down by Rolle and Hale, as agreed to b 

PA ot” the Court, 1/, That if a Man, having committed a Felony, goes beyond 

| the Sea voluntarily, or upon his own Occaſions, and not in the King's Ser 

vice, before any Exigent awarded, though after the Indictment, and then at 

Exigent is awarded, and the Offender beyond the Sea is outlawed for t 

Felony, he may aſſign it for Error. 2405, But if aſter the Exigent awarde 

upon the Indictment of Felony, then he goes beyond the Sea voluntarily 

or upon his own Occaſions, and being ſo beyond Sea is outlawed, he ſha 

not avoid it by ſuch being beyond Sea; becauſe by the Exigent award 

he has Notice of the Proſecution, and by ſuch a Means he may avoid hi 

Conviction, by ſtaying till all the Witneſſes are dead. 34ly, But yet prim 

FVacie the Error in that Caſe is well aſſigned, by alledging he was ultra mar 

« tempore pr:mulgationts utlagariæ; and if he were in the Realm after the Ex 

gent ifTued, it ſhall come in by the Plea of the King's Attorney to ſhew it 

4thly, But if he were within the Realm at the Time of the Exigent iſſue 

and went beyond the Sea upon the Service of the King or Kingdom, and 

then is outlawed, being beyond the Sea, this Outlawry ſhall be reverſed 

if the Party alledge generally, that he was ultra mare tempore promutgatim: 

atlagariæ, and the King's Attorney reply, that he was in England tempo 

em anationis brevis. de Exigi eg it is a good Replication for the Plainti 

in the Writ of Error to alledge, that he went out after the Exigent, an 

before the Outlawry pronounced, upon the King's Command or oe 

and ſhew it ſpecially, and ſo confeſs and avoid the Plea. 5 

As to the avoiding an Outlawry in Treaſon, on the Party's being be. 

yond Sea, it is enacted by the 26 H. 8. cap. 13. and 5 & 6 E. 6. cab. 

© That all Proceſs of Outlawry to be had or made within this Kean 

** againſt any Offenders in Treaſon, being reſiant or cap gry Tag of the 

Limits of this Realm, or in any of the Parts beyond the at U 

Time of the Outlawry pronounced againſt them, ſhall be as good ” 

. 4 effectual in Law, to all Intents and Purpoſes, as if ſuch Offenders had 

been reſident and dwelling within this Realm at the Timeof ſuch Pr 

d ceſs awarded, and Outlawry pronounced; (@) provided that the P 

(4) For this ſo to be outlawed ſhall, within one Year next after the ſaid 0d 
vide Dyer pronounced, yield himſelf to rii& Chief Juſtice of England for 

267. pl. 48. Time being, and offer to traverſe the Indictment or A peal _ 

2 Jon. 180. « the faid Outlawry ſhall be pronounced, as is aforeſaid, that then f 


—_ * ** ſhall be received to the ſame Traverſe; and being reupon f Wl 


5 0 itat 
rit of Error, for any Errors, be they Errors i 


a. 


10 Mod. 


ng 5 3575 380, 409. 12 Mod. 10, 312, 8447 626, 668. Comyns 79. Ld. Raym- 153.46 
2, 8 C | 


* 1 
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Not guilty by the Verdict of twelve Men, he ſhall be clearly ac uitted wy 

4210 if harved of the ſaid Outlawry, Sc. 6, 25 . Page774: 
ſt is the allowed Practice of the Court of Common Pleas to ſuffer azHawkP.C. 

Tefendant coming in by Capes utlagatum the ſame Term on which an 458-9. and 

Lygent is returnable, to avoid the Outlawry without Writ of Error, by e al Au- 

* texing, that he purchaſed a Superſedeas out of the ſame Court, and deli- her cite q 

«red it to the Sheriff before the Quinto exactus, Sc. or by ſnewing any : 

aker Matter apparent on Record which makes the Outlawry erroneous; 5 

abe Want of an Original, or the Omiſſion of Proceſs, or Wantof Form 

: \Vric of Proclamation &. or a Return by a Perſon appearing not to 

25 te Sheriff, or a Variance between the Original and Exigent, or other Pro- 

n, or the Want of ſuch Addition as required by 1 . 5. cap. 5. yet it 

in WW aid in many Books to be the conſtant Courſe of the Court of King's 

os lench never to reverſe an Outlawry on the Crown Side, either in the {ame 

pan 3 Term, for theſe or other Errors of a like Nature, without a 

1 'it of Error. | : = | | : 

ar | is agreed, that any Outlawry whatſoever may be avoided by a De- zHawkP.C. 

Ib ſendants coming in upon the Capias utlagatum, and pleading a Miſnomer 460, 461. 

ether of the Name or Addition in the Writ, Sr. as by ſhewing, that 


ant 
Fac 


ors ut 


Infan 


xs hereas he is called by ſuch a Name of Baptilm or Surname, he hath been 
hen a 5327s known by a different one and not by that in the Writ, &. or whereas 
for th is named of ſuch Eftate, Degree or Myſtery, that he hath ſome other 
1 (dition, and not that in the Writ, &c. alſo it is {aid in many Books, that 
ntarily e may plead, that there is no ſuch Town as that whereof he is named; 


lit ſeems clearly agreed, that he may plead, that at the Lime of the Writ 
urchaſed, and ever ſince, he hath made his Abode at ſome other 'Town, 
rot at that in the Writ, Sc. and it is ſaid, that by ſuch Plea the Out- 


je ſha 


Wa LIEU 


void hi 2 

t prin pvty ſhall only be avoided as tothe Perſon who pom it, (u ho ſhall not be 
n P44 to be the perſon meant), and ſhall ſtand in Force againſt the Perſon 
be Er ö the Name and Addition in the Record; but it is ſaid, that a Perſon of 
ber i te ſame Name and Addition as is mentioned in a Record of Outlawry 
diet avoid it, by averring, that there are two Perſons of ſuch Name and 
3 ladition, and that the Perſon intended is the Elder, and he himſelf is the 


ounger, but ſhall be put to his Writ De identitate nominis; u hich is ſaid 

F ſome to be the only Remedy in ſuch Caſe, aſter an Outlawryſreturned ; 

d it ſeems, that notwithſtanding in Civil Caſes, before an Outlaw ry is 

rned one of the ſame Name may come into Court, and ſhew that he 

dot the Perſon intended; whereupon, if the Plaintiff conſeſs it, the Di- 

rity of the Names ſhall be entered on the Roll, and a new Exigent ſhall 

le, with a {| uller Deſcription of the Perſon intended ; yet this cannot be 

eng be ne upon an Indictment without a Writ of [dent:tate nominis, becauſe it 
d make the Proceſs variant trom the Indictment, which cannot be 

ered without the Conſent of the Jurors. | 


everſed 
gain 
ent 
Plaintil 
ent, and 


Reain a 
1 elch If A. we an Audita querela againſt B. and declares, that whereas B. 8 Co. 141, 
1 att 1 againſt A. 200l. Debt, Sc. and thereupon the ſaid A. was out- i ; 3 mY 
2000 d 0 5 upon a Capias utlagatum taken, and in Execution at the Suit of 8 
den dal and aſter from the ſaid Execution was delivered and ſuffered to go Vangh. 138. 


ye, Cc. and yet B. hath taken out Execution upon the ſaid 5. C. cited, 
| | pon the ſaid Judgment, 

he P I 12 Sc. the Deſendant may plead and ſhew how, w_ after the 

Jutlaw rgement, and before the Purchaſe of the Audita guerela, the Out- 


'y was ſet afide and made void; and ] a) For thi 
| for th 1 | ma void; and ſo conclude Pucd (a) non habetur * 3 as 


be reo \ , 
* „ 157. 3 Keb. 291. Med. 111. Herg. Ent. 49. Aft. Fat 143. 
8 rocures another to be outlawed clandeſtinely, who ap- 
Yor fl and in Public, the Court will, on Motion, oblige ſulk * a 
, 154 EOS | Perſon Comb. 19. 


A. where an u | ; 8 2 Salk. 495. 
K an Outlawry was reverſed, on Motion, at the Charge of him who 8 
| « ; oon 


VVV 
 #Page775 ® Perſon who procures the Outlawry to reverſe the ſame at his own Con, 


on Affdavit, but if it appears, that the party outlawed had lurked back 

that the De- ward between two Counties, and that the Perſon procuring bels 
fendant was had dealt openly, and had been regular in ſending down the Proclamations 
actually in to the Sheriff of the County where he ſometimes reſided; the Coun g 


the Fleet in * N > ; | Fe | : Es. 
Execution bot interpoſe in this ſummary Manner, but will leave the Party to b 


Ane 
perſol 
nluga 
decur 
or the 
the fa 
gr She 


for the ordinary Remedies by Plea or Writ of Error. 
Plaintiff in ; | | SS. 


another Suit, and that, he knew it. But in the ſame Page in Salk. it is ſaid, that though ſuch Moti pearan 
ons are frequently granted in B. R. becauſe it is a great Charge to reverſe an Outlawry-there, yet then n 
that it is otherwiſe in C. B. the Charge there being but 16 5. 8 4% ©» wt $4 wn bs do. 


by the 
nd Sh 
the fa 
vetra! 
Wt hath 
Pall! 
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() What the Party muſt do in oꝛder to intitle z 
| tos Bevezſal: And herein, 
I. Of appearing in Perſon, or by Attorney. 


3 R Hude in all Outlawries, as well Perſonal as Criminal, the pa 
Where in order to reverſe the ſame was to appear in Perſon and could not 
the Huſband appear by Attorney. 
_ andWife be- EF} | — 
ing outlawed, and the Wife refuſing to appear, the Outlawry could not be reverſed. Cro. Eli. 
611.-—One outlawed prayed to appear by Attorney ; and upon an Afdavit made of his Sickaeſy 
the Court ex ſpecialigratia allowed him ta appear by Attorney; but the Clerk was commanded uff 
enter it Qued venit in propria per ſona, the Law being clear, that upon an Outlawry he ought l 
appear in Perſon, Cro. Jac. 462.—Having once appeared in Perſon, the Reſidue of the Proceed- 
ings may be by Attorney, 2 Keb. 5e7.—Said that there was a Difference where the Error ap- 
ared on the Face of the Record; that in ſuch Caſe Error may be aſſigned per Attors', withou a 
pe cial Rule of Court for that Purpoſe, Carth. gy. | - 


But now by the 4 U 5 V. & M. cap. 18.1 For the more eaſy and ſperd 
Reverſing of Outlawriesin the Court of King's Bench, it is enacted, © Tha 
from and after the firſt Day of Zafter Term thence enſuing, no Perſon 
or Perſons whatſoever, who are or ſhall be outlawed in the ſaid Cov 
for any Cauſe, Matter or Thing whatſoever, (Treaſon and Felony only 
** excepted) ſhall be compelled to come in Perſon into or appear in Perſon 
in the ſaid Court to reverſe ſuch Qutlawry, but ſhall or may appear 
„by Attorney and reverſe the ſame without Bail in all Caſes, (except 
© where ſpecml Bail ihall be ordered by the ſaid Court.) 
And it is further enacted by the ſaid Statute, © That if any Perſon or 
| © Perſons outlawed, or hereafter to beoutlawed, in the ſaid Court, (other 
e than for Treaſon or Felony) ſhall from and after the ſaid firſt Jay of 
*, Eafter Term be taken and arreſted upon any Capias utlagalum out of the 
s faid Court, it ſhall and may be lawful to and for the Sheriff or Sheriffs, 
„% who hath or thall have taken and arreſted ſuch Perſon and Pe:ſons, (in 


all Caſes where ſpecial Bail is not required by the ſaid Count) tv ule — 
an Attorney's Engagement under his Hand to appear for the ſaid Pp 
«© dant or Defendants, and to reverſe the ſaid eee and thereupon io g * 
% diſcharge the ſaid Defendant and Defendants from ſuch Arreſts; = my 
*© thoſe Cafes where ſpecial Bail is required by the ſaid Court, the i 177 
„ Sheriff and Sheriffs ſhall and may take Security of the ſaid Defendant H 
or Defendants by Bond, with one or more ſufficient Surety or Suren of 
in the Penalty of double the Sum for which ſpecial Bail is required, by ol 
'* no more, for his, her, or their Appearance by Attorney e 
* Court at the Return of the ſaid Writ, and to do and perk 54 


orm 
'* Things as ſhall be required by the ſaid Court; and after ſuch Bondtal® 
to diſcharge the ſaid Defendant and Defendants from the faid amy 


4 „ 


| G M . - - 
; / 
Aud it is further enacted by the ſaid Statute, “That if any Perſon or *Page776 
ons outlawed as aforeſaid, and taken and arreſted upon a Capias Se 
lgatum , ſhall not be able within the Return of the ſaid Writ to give 
Fecurity, as aforeſaid, in Caſes where ſpecial Bail is required, ſo as he 
ir they are committed to Gaol for Default thereof, that Whenſoever _ 
te aid Priſoner or Priſoners ſhall find ſufficient Security to the Sheriff 
i Sheriffs, in whoſe Cuſtody he or they ſhall be, for his or their Aps 

ance by Attorney in the ſaid Court at ſome Return in the Term 
hen next following, to reverſe the ſaid Outlawry or Outlawries, and 
do and perform ſuch other Thing and Things as thall be . e 5 
uu the ſaid Court, it ſhall and may be lawful to and for the ſaid Sheriff 
"Og ad Sheriffs, after ſuch Security taken, to e ſet at Liberty 

+ ſaid Priſoner and Priſoners tor the ſame; any Law or Uſage to the 


atrary, notwithſtanding.” 5 : „ 

WT. 11h been held, that if the Party outlawed comes in by Cepi Corpus 2 Salk, 486. 

all not be admitted to reverſe the Outlawzy without appearing in Per- P': 7 
i in ſuch Caſe he was obliged to do at Common Law; or putting 

il with the Sheriff ſor his Appearance upon the Return of the Cepz 

px, and for doing what the Court ſhall order. ; 


2. Of giving Bail. * 


1 | Wefim. 1. 3 Ed. 1. cap. . it is expreſsly provided, that thoſe who are 2 Hawk. P. 


rrp Led, have abjured the Realm, &&. ſhould be excluded the Benefit of C. 98. 

ught it erin; yet jt hath been always held, that the Court of King's Bench <p 
roceed their Diſcretion, in ſpecial Caſes, baila Perſon upon an Outlawry aa 
oy tony; as where he pleads, that he is not of the ſame Name, and there- Itter (D. 


not the ſame Perſon with him that was outlawed, or alledges an 
Error in the Proceedings. 5 5 
7 the 31 Elix. cap. 3. ſect. 3. it is enacted, That before any Allow- 
«of any Writ of Error, or Reverling of any Outlawry be had by. 
Perſon a or otherwiſe, through or by Want of any Proclamation to be had 
made according to the Form of this Statute, the Defendant and De- 
bdants in the original- Action ſhall put in Bail, not only to appear and 
Peron er to the Plaintiff in the former Suit in a new Action to be com- 
appear iced by the ſaid Plaintiff for the Cauſe mentioned in the firſt Action, 
allo to ſatisfy the Condemnation, if the Plaintiff ſhall begin his f. 7 e 
it before the End of two Terms next after the Allowing the Writ Stats ow. 


fon ot Error, or otherwiſe Avoiding of the ſaid Ouilawry F.“ & M. c. 18: 
(other | A 8 1 5 ante 777 
Day obo was a foreign Merchant and never in England, was outlawed Carth. 459. 


of the RF Butt of B. in an Action on ſeveral Promiſes for Goods ſold and _ Rave 


heriffs, ed and upon aſpecial Capias Itlagatum a Ship and other Eſſects be- 1155 W 
ns, (in ng to 4, were ſeited, as forfeited upon this Outlawry; and it. was ver. Erbe. 
. that this Outlawry may be vacated, and Reſtitution awarded, 
Defen- LAthdavits produced and read, that the Nefendant was never Jafra 
zponta e. that he never was in Englund, and thereſore could not be out- 
and in . becauſe that was putting him xtra Legem. Sed per Cus: This, 
he ſaid wry ſhall not be vacated upon ſuch Affidavits, but the Defendant may 
ſendait N Writ of Error, which he was compelled to do, and thereupon to 
uretieh ail to the Action in which he was outlawed according to the new 
ed, ul BN "4&5 N. cap. 18. ante 777. and then the Plaintiff con- 
0 the Reverſal of the Outlawry. N | & 1:14 Salk. 496 
"4 outlawed in two Actions, one was for 109. the other ſor 4os. pi. 6. 
dare wering che Outlawry the Court took ſpecial Bail for the fit, 
Sg bs for the other, upon the Statwte 4 & 5 V. M. cap. 
Recopnizance was taken purſuant to. 31 Elia. cap. 4. ſict. 86 . 
| 3 K 2 | * 


TSS, any Land ſhall never be reverſed by Writof Error, without a Sf 


C. 209, 


" March 9. perſonal Action be reverſed, the Original remains. 


o UTLAWRY 


, „ Of ingots Sf 
Dyer 34. pl. = 5 clearly agreed, that an Attainder of Felony of ü a Perſon * 


Cro. Eliz. againſt all the Ter- tenants and Lords mediate and immediate; but 


235. os. (a) ſettled, that ſuch Scire Facias is not neceſſary in the Caſe of pj 
141. pl. 11. 5, 8 55 ; 

Sid. 316. 4reaton. bt wy : HE 

3 Keb. 29. | | 1 | V ö 

3 Mod. 4% 47. 4 Mol. 366. 2 Hal. Hiſt. P. C. 209. S. P. and, that ſuch Writ is to iſſue retun 
at fifteen Days; and if any Lords do appear, they may plead to the Errors; and if the 
riff return there are no Lands, Sc then the Court proceeds to examine the Errors. (a) 85 
Mich. 12 Anne, The Queen ver. Strafſord, upon Examination of all the Precedents. 2 Hay ell 
C. 461. Ca. Law and Eg. 188. 5 3 Fr 1 peas EY 


2 Salk. 495: Alſo it is ſaid, that it is not neceſſary in the Caſe of Felony, when H 
. 5. ſuggeſted on the Roll that ihe Party had no Lands, and the Attomey ulure 


, Raym. Te 
4 neral confeſſes it. 


=y 


(H) The Effects and Conſequences of a Bever = 


* And herein, 3 

| | But 1 

1. Where the Proceedings on the Reverſal are in the ſame Plight a iMMzio 

| | Outlawry had been. Neu PC 

| Gro. Jac, T T is agreed, that after an Outlawry of Treaſon or elo i rele 1 
464. | the Party ſhall be put to plead to the Indictment, for tharflill me 
Cro. Car. good, and () he may be tried at the King's Bench Bar; or the | n bet 
3 di 4. 42. may be remitted into the Country, if it were removed into the K "08 


Mod. 26. Bench by Certiorari, with a Command to the Juſtices below to pe f. 
10 Mod. the Statute of 6 H. 6. cap. 6. | | 85 


188 5 3 . ; t 
380, 25 5 11 Mod. 173. pl. 1s. 12 Mod. 544, 626, 668. Vern. 170, 75 2 Vert, of 
iba che 


Will. Rep. 445- Pl. 428, £90. 2 Will Rep. 269. pl. 68. 270. 6 Mod. 1156. 


Salk 35 1. pl. So if a Man be outlawed by Proceſs in an Information, and cone 
18 ver. and reverſes the Outlawry, he muſt plead inſfanter to the Informa 
bt. : 


. Tue Law is the ſame in Civil Caſes ; and therefore if an Owl 


3 Lev. 145. Treſpaſs for taking and detaining his Beaſts till he made a Five, tn 
Whiteoich tion with laid in Suſſex F the Ae pleads, that the Cauſe of Ad Meſa 
"ar, Heven- did not accrue within fix Years before ſuing of the Writ. Che Fi 
replies, that at another Time he brought an Original in Battery 1 nw TX 
intending when the Defendant had appeared to have declared ior n 
"aſs; and that the Defendant was outlawed in London; and that 
Fuch a Time after the Reverſal of the Outlawry he declared here; the 
fendant demurred; and for the Defendant it was inſiſted, thatihe® 
being laid in Landon, he couldnot in this AQtio.: declare inanothers 
ty, wh the Cauſe of Action be tranſitory; but upon _ 
ha Prothonotaries that the Courſe of the Court is, that _ — 
ginal be laid in London for ex pediting the Outlawry, yet when i 
ant comes in, the Plaintiff may declare againſt him in any ot id 
be the Action local or tranſitory, and the Statute 21 Fac. I. 0%. * 
to Plaintiffs generally a Power to commence a new Suit within n 
after the Outlawry reverſed, and that ſo he may do in thsCaſens 
his Declaration within the Courſe of the Court and Judgment 5 
tor the Plaintiff. 0 5 | . 


* 


* 


% n r L A , * 
\ To uh the Party ſhall be reſtored on Reverſal of the Outlawry. *Pagey78 


| hath been adjudged, that if the King 2 over the Lands of a Per- And 188. 
t 


boy .cutlawed for Treaſon or Felony, and atterwards the Outlawry, be a) (ed. 
cine) gel, the Party may enter on the Patentee, and needs neither to ſue a after Outs 
b don 10 the King, nor a Scire facias againſt the Patente. lawry re- 
of H . EO Y verſed, be 


reſtored to his Law, and to be of Ability to ſue, Co. Lit. 288. b. 


| the Goods of a Perſon outlawed are ſold by the Sheriff upon a Capias 5 Oe. pe. 


 retur 
2 12:18, and after the Outlawry is reverſed by Writ of Error, he ſhall He's Cale. 
| Hank rtored to the Goods themſelves ; becauſe the Sheriff was not compell- 776. 2 


io ſell thoſe Goods, but only to keep them to the Uſe of the King. cited. 

| : 5 Eliz. 
S.P. adjudged; where a Termor being outlawed upon the Statute of Recuſancy, the Lord 
alvrer and Barons of the Exchequer ſold the Term; & wide 2 Jon. 101. 2 Show. 68. pl. 52. 
;Keb, 871, that there ſhall be Reſtitution of Profits actually paid into the Exchequer. 


n Advowſon comes to the King by Forfeiture upon an Outlawry, and Movr 26g: I 
Church becoming void, the King preſents, and chen the OutlawryAas ee 


rled; yet the King ſhall enjoy that preſentment, becauſe the preſent- e 

ut there came to the King as the Profit of the Advowſon 5 

du if the Church be void at the Time of the Outlawry, and the Pre- Moor 269. 

ion is thereby forfeited as a Chattel principally and diſtinct of itſelf, ata per 

ſpon the Reverſal of the Outlawry, the Party ſhall be reſtored to %% e 
Preſentation F. | 


. Ek a TJ 756. 
a Termor being outlawed for Felony grants over his Term, and after Co, Eliz. 


1 

Ul ue Outlawry is reverſed, the Grantee may have Treſpaſs, for the Profus . 
the Re n between the Reverſal of the Outlawry and the Keen for by 0 i 8 
the þ Reverſal it is as if no Outlawry had been and there is no Record of it. | * | 
| proce lt is ſaid, that if a Man be outlawed in the King's Bench, and the Par- 5 Mod. 61. 


Goods are ſeiſed into the King's Hands, and then the Outlawry is re- 
ſed, there can be no Reſtitution; the Reaſon whereof is, for that the 
mof King's Bench cannot ſend a Writ to the Treaſurer; and the Court 
xchequer have no Record before them to iſſue out a Warrant for Re- 


yy 10 - : 
nd ON . a 88 : If Reftitu- 
made tion would not be made on Petition to the King > 


hath been adjudged in Chancery, that if A. being poſſeſſed of ſeveral 2 Vern. 414. 
es for a long Term of Years, mortgages the ſame, and is outlawed for e ver. 
Treaſon, upon which thoſe Houſes are ſeiſed into the King's Hands, {ts & 
le ſame granted for valuable Conſideration to J. S. who likewiſe gets 8388 
Uügnment of the Mortgage 3 that yet the Repreſentative of A. may Pinfold ver. 
; in the Mortgage upon Reverſal of the Outlawry; and herein the lord Northey. 
or this WP" faid, that the Judgment upon the, Reverſal is, that the Party ſhall 

lored to all that has not been anſwered to the King; which in all 
8 has been underſtood of the meſne Profits anſwered to he King and 


iheC $to the principal Thing itſelf, tho ſeiſed into the King's Hands; and 

otherl © #23 undoubtedly ſo as to Freehold or Inheritance, and he ſaw no 

format tal Difference in the Caſe of a Leaſehold 85. = $ Outlawry 
wok the 1 ** 

the If charged by general Pardon. 20 Geo. 2. c. 52.1. 61. 
ther | 275 

cap. 68 | Papiſts 

hu'® X 

ſe u an 

1. 1 4 . 


_— 
1 - 
* 


e * Papiſts and Popiſh RKecuſants 


ar Tab for reſtraining the Growth of Pon Ty andh 
, * 
1 8 9 65 are ſubjected to divers Penalties, Forfeitures, Diſabil 
| Inconveniencies, may be confideted in general, as retain 
(a) 5. . Popith (2) Recuſants, fuch who refuſe to make the Nasen 202 
Thoſe who Popery, and ſuch who promote, encourage or profeſs the Popiſh Religi 
refuſe to and theſe Laws, thoug made for the Advancement of Reliy 
come to $100 ana 
Public Good, yet being conſidered as Penal de 53 all oth 
Church, and | ) ther Fe 
being Per- Laws, been conſtrued Ariculy. 
ſons pro- 5 
feſſing the popiſh Religion, and convified of ſuch Refuſal or Recuſancy, are termed Popih 
cuſants convict z but the 23 Eliz. c. 1. extends to alt Recufants; and the Courts cannot t 
Notice of the Grounds of the Recuſancy, but muſt puniſh them for not coming to Chutch, ! 
vut examining into the Cauſe why they did not. Skin. 99. pl. 14. per Sanders Ch. J. but for 
wide Title Hereſy and Offences ou Religion. 3 Wan g be e to prove a Perſons Pe 
Recuſant convict, wy Keb. 7. 


Hawk. p. C. For the better underſtandin 2 of cheſe Peaalie, Oc. os Lays herein 
| Fg, 2, 13, ranked under the following . 


Oy The Diſabilities, Defeats Forfeinnesx 
e a Popich Becuſants are lub 
to. 780. 


And herein, 


1 O their Diſability to bring any Aion. 1180. 
2. Of bearing any Public Office or Charge. "81. 
3. Of FRE any Part of a PR perſonal Ef 
32. 


” 182 
4. Of claiming. an Eftate by Curteſy, « or by cola Dow 
after a Marriage againſt Law. 782. 
2. Of the Reſtraints hep are 7 under. 782. 


And herein, | 
1. From going fue Miles Prey His,” 582. 
2. From coming to Court. | 83. (A) f 


From keeping Arms. 783. 
8 z From coniing within ten Miles of London. | mh 


= Of the e pf are able to. x tk 


Muck e, Tee Rr. 


I « 

1. That of two n 3 mh i Per 

2. That of 201. 54 0 not receiving the Sacrament qu 1 

after Conformity. 784. oh 

5 T hat of 10 1. for an unlawful Marriage. 15% i ec 
4. Thatof 1001. for an Omiſſion of lawful By 

784. 100 


5. That of 20 I. for an ae Burial. 785. . law e 


3 


* 


PAPISTS- axp POPISH RECUSANTS. 4 
J. Of the Inecuvenignces they are OO to. 785. Page 77 
And herein, ; 


1. Hat their Houſe ma * W Ol or Reli ; 
whether they Ale, may te 5 h qu 


2. If they be "W; omen, and matried, that they may be com 
. mitted. 785. 


Df the Offence of not making a Declazation . 
1 Poperp, any the Reftraints it lubjets 
them to. 786. 

And herein, 


1. From ſitring in Fine en. 786 
2. Holding a Place at Court. 786. ; 
From living within ten Miles of London. Ns 


py From keeping Arms. #987. | 
Wc) Of the Dffence in Promoting 02 Proteting the 


Popiſh Religion. 787. 
And herein, 
. 2 the Offence of pig or hearing Maſs © or other 
opiſh Service. 787. 
28 giving or receiving Popiſh Education. 788. 
i, j. Of buying or ſelling Popiſh Books. 790. 
4. Of keeping Schools. 790. 
5. Of Rs a competent Maintenance from 
a Proteſtant Child. 790. 
6. Of the Diſability of thoſe profeſſing the Popiſh 
Religion to preſent to a Church. 790. 5 
J. Of their Diſability to > purchale. 02 


* nd 


1) The Diſabilities, Refhaints, hs and 
ane which Popich Becuſants me lub⸗ 
ect to: And herein, 4 | 


1. their Diſability to bring any Adi. 


rde 3 Fac: 1. cap. 5. * 11. it is enacted, . That every Popiſh (| 

O Recuſant convict thall ſtand to all Intents and Purpoſes diſabled as 

i Perſon lawfully excommunicated, and as if ſuch Perſon had been ſo 

| and excommunicated. accordin to the laws of this Realm, 
> he or ſhe ſhall conſorm, Gr. and * every Perſon ſued by ſuch 

15 1 diſabled, may plead the ſame in diſabling of ſuch Plaintiff as 

ere excommunicated by Sentence in the Eccleſiaſtical Court, 

SO ws Action of ſuch Recuſant do concern ſome: Hereditament or 
ler hich is not to be ſeiſed i into che ear s Hands 970 e has lowe 
v W 2 - | 5 1 


84. 
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1 
_ ©#Pagey81 In the Conftruftion of this Branch of the Statute it hath been holde v#Ch 
5 That the Plea of ſuch a Conviction, like, all other Pleas in Diſability «20d 
2 wha = ought to be pleaded before (a) Imparlance, and alſo to tonclude wil i 
dio pleading, (5) Demand if the Plaintiff thall anſwered. 5 or 
and 4 Com. „„ 3 e „„ uche! 
Dig. 58. Sc. as to the Law, in general. Noy 89. Latch 176. Hetl. 18. 2 Hauk. P, 0 * 
23. (a) Cannot be pleaded after a general Imparlaace, but may be pleaded Pui: darrein continume 185 
becauic being in Diſability of the Perſon, may accrue after a Continuance. Mod. Ca. in Low a mi 
£9. 43, 381. (6) In Debt for Rent by the Plaintiffs as Executors of F. 8. Defendant Pleads n tr 
Abatement by Pet” judicium de brevi, . for that one of the Plaintiffs is a Popiſh Recuſant co 
vict, and Quaſi excom' by this Statute; but it was held, that” this, as here, ought not to be plead ake the 
in Abatement, becauſe the Writ is not abated thereby, but only ſuſpended ;_ and the Pleadi tions of 
ought to be Reſponderi non debent. 3 Lev. 208.——So where Judgment was demanded generill 
Mod. Ca. in Law and Eg. 43, 381. = LC Tie pt pa Pt: 1 On 
Noy 8g. That ſuch Plea ought alſo to ſhew before what Juſtices the Com ici il ; 
| 1 176. was, that the Court may know where to ſend for a Certificate thereof, f ” ” 
Ec 3 it be denied; and alſo that the Record itſelf, or at leaſt a Cerifica = 


thereof, ought to be immediately produced, 1 8 to the general R 

| of Law, as to all dilatory Pleas grounded on Records. 
Hetl. 176. That if after ſucha Plea it be certified; that the Plaintiff hath conformed 
and thereupon the Defendant be ordered to plead in chief, and then th 
Plaintiff relapſe, and be convict again, the Defendant cannot plead tl 


| ſame in Diſability a ſecond Time. J 85 By i 

3 Lev. 11, That it muſt a pear, either from the Conviction itſelf, or by prope % heir 
9 Averments, that the Plgintiff is convicted of Popiſh Recuſancy, becaul « of Þ 
11179. no Recuſants, except Popiſh ones, are within the ſaid Clauſe; but thi Gra 
ſufficiently ſer forth, by alledginy, that the Plaintiff being Papalu Re Con 

| ſans was indicted and convicted ſecundum formam Statuti, &. 6 ther 

2 Bulſt. 155. Is ſeems to be the better Opinion, that this being a Penal Law, and tbeꝶ ; the 
Cawley216. fore to be conſtrued ſtrictly, the Words As Per /ons lawfully excommunicat « the 
Hawk, P. C. gc. mean no more than to diſable the Party, in the ſame Manner a Pu 
234. © excommunicated Perſon, to bring an Action, but do not ſubject the Par wy 
do the other Conſequences of an Excommunication. hee | 
CCC 3 N . is Hut 

2. Of bearing any Public Office or Charge, * . 


5. the 3 a. I. ca 8. Heck. g. it is enacted « That no Recuſant co 
99 rid ſhall 25 any Tims Casi the Common Law of this Realm a 


« Counſellor, Clerk, Attorney or Solicitor in the ſame; nor ſhall praftl 


« the Civil Law as Advocate or Proctor, nor practiſe Phyſick, nor ule B 
i exerciſe the Trade or Art of an Apothecary ; nor ſhall be Judge, 15 0 by 
't ter, Clerk or Steward of or in an] Court, or keep any Court; cn « for 
“ be Regiſter or Town-Cletk, or other Miniſter or Officer in an en 
nor ſhall bear any Office or Charge as Captain, Lieutenant, — ; IF 
- « Serjeant, Antient Bearer, or other Office in Camp, Troop, Di & W. 
Company of Soldiers; nor ſhall be Captain, Maſter, beate N « oth 
any Office or Charge of or in any Ship, Caſtle or Fortreſs of i — I 
„ Majeſty's, his Heirs and Sueceſſors, but be utterly diſabled fort = ” 
and every Perſon offending herein ſhall alſo forfeit forevery ag Het 
© 100l. the one Moiety whereof ſhall be to the Kikg's 9 85 he 
„ and Succeſſors, and the other menu be him that will ſue b r wo 
by Action of Debt, Bill, Plaint or Information, in any 0% ar Wa 5 
_ © Majeſty's Courts of Record; wherein no Eſſoin, Protection, or T; 
«© of Law ſhall be admitted or allowed. COTE, « That 6.6 
And by Sec. 9. of the ſaid Statute it is farther dance iſ « Pl 
. rangi e pr nor any 3 a Wife any 0 1 0 « ug 
culant convict, [ſhall exerciſe any Public Office RE er 0 C 
__ : 


% Commonwealth, but ſhall be utterly diſabled to exercul * 
« himſelf or by his Deputy, (except ſuch Huſband himſelf ard 


W 


—— 
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d his Servants in Houſhold, ſhall once every Month at the leaſt, not 


holden» * Children which ſhall be above the Ape of nine Years abiding with him, *Page 783 


6 having any reaſonable Excuſe to the contrary, repair to ſome Church 

* or Chapel ufual for Divine Service, and there hear Divine Service; and 

« the aid Huſband, and ſuch his Children and Servants as are of meet 

© P. ( Age, receive the Sacrament of the Lord's Supper at ſuch Times as are 

limited by the Laws of this Realm, and do bring up his ſaid Children 
* 


tions of Recuſants are excepted out of General Pardon. 
gerall | e | | 


* 


= vthoſe which are particularly enumerated. 2dly, That this latter expreſsl 

1 ables a Popiſh Recuſant to exerciſe ſuch an Office by himſelf or his De- 

iR ak but the other ſays nothing at all of the Exerciſe of an Office by a 
pay. W een a. A 5 OR 


3-: Of claiming any Part of a Huſband's Perſonal Eftate. 


By the 3 Fac. 1. cap. 5. ſect. 10. it is enacted. That every Woman 
being a 1 Recuſant convict, (her Huſband not ſtanding convicted 
cal * of Popiſh Recuſancy) which ſhall not conform herſelf and remain con- 
5 „ſormed, but ſhall forbear to repair to ſome Church or uſual Place of 
K Common Prayer, and there hear Divine Service and Sermon, if any 
then be, and receive the Sacrament of the Lord's Supper, according to 
[there * the Laws of this Realm, by the Space of one whole Year next before 
* the Death of her ſaid Huſband, ſhall not only be diſabled to be Execu · 
trix or Adminiſtratrix of her ſaid Huſband, but alſo to have or demand 
Js þ my Part of her ſaid Huſband's Goods or Chattels by any Law, Cuſtom 
wor Uſage whatſoever;” and by 3 Fac. 1. cap. 5. ſect. 13. every Woman 
1s put under the like Diſability, being a Popiſh Recuſant, who ſhall be 
married otherwiſe than according to the Church of England. 


4 Of claiming an Eftate by Curteſy, or by Way of Dower, after a Narri. 


age againfl Law. 
By the 3 Fac I. cap. 5. ſect. 13. it is enacted, © That every Man, who 
„being a Popiſh Rygcuſant convict, ſhall be married otherwiſe than in 
Jas * ſome open Church or Chapel, and otherwiſe than according to the Or- 
ee of the Church of England, by a Miniſter lawfully authoriſed, ſhall 
1. de diſabled to have any Eſtate as Tenant by the Curteſy; and that every 
: * Woman, being a Popiſh Recuſant convict, who. ſhall be married in 
Kis otber Form than as aforeſaid, hall be diſabled to claim her Dowef or 
, ” Jonture, or Wie a 8 


2. Of the Reſtraints they are put unde r: And herein, 
I. From going five Miles from Home. 


4 


To this Purpoſe it is enacted by 35 Bliz. cap. 2. and 3 Jac. 1. cap. 5. 
. 6, 7. « Phat every Popiſh Rouſine 3 ſhall Je air 1 | 
Place of Dung, . and not remove above five Miles from thence, 
|| by Proceſs, &. or have a Licence ſrom the Privy 
Peel. Er. or under the Hands and Seals' of four Juſtices. of the 
ac, with the Aﬀent in Writing of the Lieutenant of the County, or 


of 


- Unleſs he be urge 


n true Religion f.) - ". +Perfannin. 
| 1 | | | Office are to 
nke the 7e, in ſix Months, by 16 Geo. 2. c. 30. f. 3.— And by 20 Geo. 2. c. 61. ſ. 566. Convic- 


On theſe Sections it hath been obſerved, 1ſt, That the latter extends to Hawk. P. 
il Public Offices and Charges in general, whereas the former extends only ©: 24. 


c * 
— — —— c — — 
y * 


Pageys 3. given, *and ought not to be granted without's previous Ozth of 


23. may Ful ſuch Licence without any ſuch ſpecial Cauſe or Oath, G. þ 


L 5 , 
N 1 
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of the Biſhop, Se. (every Licence of which Kind b . 
'- '* mult expreſs both the particular Cauſe and the Tims Al utice of Pay 


or Which It v 


reaſonable Cauſe,) under Pain of forfeiting all his G. Pour 
ments, whether Freehold or Copyhold,) Jon his pope 

the Realm, if he be not worth twenty Marks a Year, or forty Pon 1 
in Goods, unleſs he recant before Conviction, and alſo 47: Mig, 
* formable.” | VV | 15 


Hawk. P. C. In the Conſtruction hereof it hath beef holden, that the Privy Coung 


* 
* 


that Juſtices of Peace cannot. Allo it hath been holden, that in pleadi 
a Licence of Juſtices of Peace, it muſt be expreſsly eee 


? under their Hands and Seals; alſo the Cauſe in particular for which it |; 
_ Tn: gy muſt be ſet forth, and the Time for pick it was Ine 1 be 
Rol. Rep. that the Party was ſworn to the Truth of ſuch CRE 7 « y 

108, Moor 836. = : | VP 4 0 

i | N 3 5 a | 1 4 
Hawk. P. C. It is ſaid that if the ſame Perſon be both a Juſtice of Peace, and a Lic 
25. "tenant, he cannot both join in a Licence as Juſtice of Peace, and alſo giy 
his Afﬀent as Lieutenant, but can only act in one Capacity. 
Cawley It ſeems, that the Miles ſhall be computed according to the Engl; 
230. Manner, allowing 5280 Feet, or 1760 Yards, to each Mile; and that u 
00 9. Eliz. ſame ſhall be reckoned not by ſtraight Lines, as a Bird or Arrow may fy 
ing but according to the neareſt and moſt uſual Way, B 
2. Prom coming is Court. F a 
| | e ee ht | 9 1510 6 
By the 3 Fac. 1. cap. 5. ſect. 2. it is enacted, „That no Popilh Rec « P 
fant convict ſhall come into the Court or Houſe where the King or hi "OT 
Heir apparent ſhall be, unleſs he be commanded ſo to do by the King « 40 
«upon Pain of 100l. And it is further enacted by 3 Car. 2, Sal.? «TD 
« /e@.5. © 6. that every Popiſh Recuſant convict, who ſhall come a « p. 
* viſedly into or remain in the Preſence of the King or Queen, or {hal « b 
come into the Court or Houſe where they or any of them reſide, ſha 
be difabled to hold or execute any Office or Place of Truſt Civil or Mi 5 
* * litary, or to ſue in Law or Equity, or to be an Executor, G. or caps 
— © ble of any Legacy or Deed of Gift, and ſhall forfeit for every Offa 'B 
Fool. unleſs fuch Perſon do, within the Term next after ſuch his Con "_ 
ing or Remaining, take the Oaths of Allegiance and Supremacy, and $ + 
make the Declaration againſt Tranſubſtantiation and the Inyocauok 0 on 
of Saints, Sc. in the Court of Chancery. | +, « * 
3. From keeping Arms. 
By the 3 Fac. I. cap. 5. ſec. 27, 28, 29. it is enacted, That all fuch | 
os A e eee eee Kinds, as any Po- : 1 
„ piſh Recuſant convict ſhall have in his on Houſe, or elſewhere, 9 hes 
in the Poſſeſſion of any other, at his Diſpoſition, ſhall be taken from «fo 
« him by Warrant of four Juſtices of Peace at their General or Quant! 
« Seffions, (except ſuch neceſſary Weapons as ſhall be allowed 1 
< the ſaid four Fuſtices for the Defence of his Perſon or Houſe and dat 
t theſaid Armour, Gs. ſo taken, ſhall be kept at the Coſts of uch * 
«. ſants in ſuch Place as the ſaid four Juſtices at their ſaid Salon | 5 
., « appoint; and that if any ſuch Recuſant, having ſuch Armour, a: 80 
« if any other Perſon who ſhall have any ſuch Armour, & to the cu 
of ſuch Recuſant, ſhall reſuſe to diſcover to the ſaid Juſtices, 07 uf * la 
of them, what Armour he hath, or ſhall let or hinder be N 


++ chereof to any of che {aid Juſtices, or to any other Perſon auido 
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« by their Warrant to take the ſame; that then every Perſon ſo offend- _ 
« Ling ſhall ſorfeit his ſaid Armour, Sc. and alſo be impriſoned for three "Page 784 
« Months without Bail, by Warrant from any Juſtice of Peace of ſuch ©? * 
County; and it is further enacted, that notwithſtanding the rs end 
« ſuch Armour, Sc. yet ſuch Recuſant ſhall be Treg with the Main- 
„ taining of the ſame, and with the Providing of a Horſe, Sr. in ſuch 


« Sort as others of his Majeſty's Subjects. 


* 


4. From coming within ten Miles of London. 


the 3 Jac. 1. cap. 5. 1 5. it is enacted, That no Popiſh Re- 
6 * 7 ſhall 9p. 5: [er the the Compaſs of ten Miles of yl 5 
« under Pain of 1007. except ſuch Perſons as at the Time of the ſaid Act 
did uſe ſome Trade, Myſtery or manual Occupation in London, Q. 
„ 2nd ſuch as ſhall have their only Dwelling in Landon, &. 


3. Of the Forſeitures they are liable to: And herein, 
1. That of two Parts of @ Fointure or Dower. * 


By the 3 Jac. 1. cap. 5. ſect. 10. it is enacted, ** That every married 
„Woman, being a Popiſh Recuſant convict, (her Huſband not ſtanding 
« convicted of Popiſh Recuſancy,) who ſhall not conform herſelf and re- 
main conformed, but ſhall. forbear to repair to ſome Church or uſual | 
place of Common Prayer, and there to hear Divine Service and Ser- 5 
„mon, if any then be, and receive the Sacrament of the Lord's Supper, 
„according to the Laws of this Realm, within one Year next before the 
Death of her ſaid Huſband, ſhall forfeit to the King the Profits of two 
parts of her Jointure and Dower of any Hereditaments of her ſaid Huſ- 


2. That of 201. for not receiving the Yacrament yearly after Conformity. 


the 3 Fac. 1. cap. 5. ſect. 1, 2, 3. it is enacted. © That if any Po- 
" ph Recuſant convict who hath conformed himſelf to the Church, &. 
* thall not receive the Sacrament in his own Pariſh-Church, S. within 
one Year after his Conformity, he ſhall forſeit 20l. and for the ſecond 
© Year gol. and for every Year after 601, Sc. : | 


5. That of 100l. for an unlawful Marriage. 
By the 4 Fac. i. cap. 5. feat. 1 3. it is enacted. That every Popith 


l Recuſant convict, who ſhall be married to a Woman who is no Inhe- 
4 2 5 otherwiſe than according to the Church of England, ſhall for- 


10k 2 316-5; 


4. That of 1000. for an Omiſſion f lawful Baptiſm. 


By the 3 Jac. 1. cap. 5. ect. 14. it is efiatied, „ That ever Popiſh Re- 
_ cuſant FI by within one Month after the Birth of his Child, cauſe the 
s lame to be baptized by a lawful Minifter according to the Laws of this 

in the open Church of the ſame Pariſh where the Child _ 


* — 
— 


*Page 785 be born, or in ſome other Church near adjoining, or Chapel 


a 


: 
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* Baptiſm is uſually adminiſtered; or if by Infirmity of the Child ou 
4 not be pk, be to ſuch Place, then the ſame ſhall within the Tin 
B aforeſaid be baptized by the lawful Miniſter of any of the faid Pariſte 
or Places aforeſaid; upon Pain that the Father of ſuch Child, if he be 


| 2 by the Space of one Menth next after the Birth of ſuch Child 


or if 
** ſhall for every ſuch Offence ſorſeit 100/. &. 


* 


be dead, within the ſaid Month, then the Mother of ſuch Child 


5. That of 20l. fir an unlawful Burial. 


By che 5 Fab. u cap. 5. ſe. 15. it is raed, . That if ny Pai 


* Recuſant, not being excommunicate, ſhall be buried in any other Place 


_ © than in the Church or Church-yard, or not according to the Laws of 


this Realm, the Executors, Sc. of ſuch Recuſant knowing the ſame, 


Lor the Party that cauſeth him to be ſo buried, ſhall forſeit 20). 


4. Of the Inconveniencies they are ſubject to: And herein, 


1. That their Houſes may be ſearched for Reliques, whether they be Men 


T7 or Women. 


To this whos! rate it is enacted by the 3 Fc. 1. cap. 5. ſe, 26, That 


any two Juſtices of Peace, and all Mayors, Bailiffs and Chief Officer 


of Cities and Towns Corporate in their reſpective Juriſdictions, may 


* 


Seſſions in the County where it ſhall be found, and then reſto 


« ſearch the Houſe and Lodgings of every Popiſh Recuſant convict for 
« Popiſh Books and Reliques, and that if any Altar, Pix, Beads, Re- 
« tures, or ſuch like Popith Relique, or any Popiſh Book be found in 
the Cuſtody of ſuch Perſon, as in the Opinion of the ſaid Juſtices, &. 
« ſhall be unmeet for him or her to have or uſe, it ſhall be defaced and 
« burnt, if it be meet to be burnt; and if it be a Crucifix, or other Re- 
« lique of any Price, the ſame ſhall be defaced at the General * 
t0 


: * 


10 Owner. 2 | ; 
2. If they be Women, and married, that they may be committed. 


To this Purpoſe it is enacted by the 7 Tac. 1. ap. 6. /e8. 28. That 
„if any married Woman, being a Popiſh Recuſant convict, fhall not 


within three Months after her Conviction conform herſelf, and repait 


to Church and receive the Sacrament, Ec. ſhe may be committed to 
„ Priſon by one of the Privy Council, or by the Biſhop, if ſhe be a Ba. 
roneſs; or if under that Degree, by Juſtices of Peace, whereof one to 
be of the Dyorzm, there to remain till ſhe perform, G. unleſs ihe 
+ Huſband will pay to the King ten Pounds a Manth for ber Offence, or 


elfe the third Part of all his Lands, Gr. at the Choice of the Huf 


* band, Gr. | 


009 


T9 
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*(B) Of the Dffence of not making a Declaration Page 786 
againſt Popery, and the Reſtraints it ſubjects 
them to: And herein, | N 


: 1. From fitting in Parliament. 
Y the 30 Car. 2. flat: 2. cap. I. it is enacted, That no Peer ſhall 
vote or make his Proxy in the Houſe of Peers, or fit there during 
« any Debate; and that no Member of the Houſe of Commons ſhall vote 
'* gr fit there during any Debate after the Speaker is choſen, untit ſuch 
„peer or Member ſhall take the Oaths of Allegiance ' and Supremacy, 
« 2nd make a Declaration of his Belief that there is no Tranſubſtantiation 
jn the Sacrament of the Lord's Supper, and that the Invocation or 
« Adoration of the Virgin Mary, or any other Saint, and the Sacrifice 
« of the Mafs, as they are nov uſed in the Church of Rome, are ſuper- 
« flitious and idolatrous, &. on Pain that every ſuch Offender ſhall be 
adjudged a Popiſh Recuſant convict, and diſabled to hold or execute 
any Office, &c. or from thenceforth to ſit or vote in either Houſe of 
« Parlizment, to ſue in Law or Equity, or to be Guardian, Executor or 
„Adminittrator, or capable of any Legacy or Deed of Gift, and ſhall 
« ſorſeit for every Offence 500% . | allele Tat " 


2. Holding a Place at Court. 


By the zo Car. 2. flat. 2. ſect. 9, 12, 15. it is enacted, That every 
« Perſon who ſhall be a ſworn Servant to the King ſhall take the ſaid 
„Oaths, and ſubſcribe the ſaid Declaration in Chancery the next Term 
* after he jhall be ſo ſw61r a Servant, &. and that if any ſuch Perſon 
* neglecting ſo tv do ſhall adviſedly come into or remain in the Preſence 
* of the King or Queen, or ſhall come into the Court or Houſe where 
hey are, or any of tein reſide, he ſhall ſuffer all the Penalties expreſſ- 
* ed in the joregoing Section; unleſs ſuch Perſon coming into the King's | 
* Preſence, c. ſhall firſt nave Licence ſo to do by Warrant under the | 

Hands and Seals of ſix Privy Counſellors, by Order of the Privy Coun- 5 | 
* cil, upon ſome urgent Occaſion therein to be expreſſed; which Licence 
* ſha]l not exceed ten Days, and ſhall be firſt filed, &. in the Petty-Bag 
* Office tor any Body to view without Fee, Ec. and no Perſon to be li- 
** cenſed for above thirty Days in one Year.” 3 = 


3. From living within ten Miles of London. 


| By che 1 W. & M. cap. g it is enacted, That every Juſtice of Peace 

Mn Lndn and Weflminfler, and within ten Miles thereof, ſhall cauſe to 
5 be arreſted and brought before him all reputed Papiſts, (except 5 

ers, being Merchants or menial Servants to ſome Ambaſſador or Public 

„Went, and except all ſuch as uſed ſome Trade, Myſtery, or ſome 

„ Manual Occupation at the time of the ſaid Act, in .n, fc, and 

: alſo except all ſuch Perſons as had their Dwelling in London, &c. within 

g lix Months before the thirteenth of February, 1688. and no Dwelling 

| Elſewhere, and certified their Names to the Seſſions before the firſt of | 

" 4uguft 1689.) and that every ſuch Juſtice ſhall tender the ſaid Declara- | 
, uon to every ſuch Perſon; and that every ſuch Perſon refuſing the ſame, | 

and afterwards remaining in London, c. or within ten Miles oo on 
| | < 40 ing 


* 
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Pages). *being certified to the King's Bench or Quarter-Seffions at the 5s 


FIT, 
"i * 


Term or Seffions as having refuſed to make the ſaid Declaration, ang 


” neglecting 10 make the famein Lich Conn, ſhall fer we b. 
Wt LE 3 Hott 
e e DRE n e 


; 85 ; 4. F rom keeping Arms. 

| BY the 1 V. SM. cap. I 5. Ic is enacted, | „That any two Juſtices of 
Peace mayandought to tender the ſaid Declaration, to any Perſon whom 
+ they ſhall know or ſuſpect, or have Information of as being a Papiſt,or 


- © ſuſpected to be ſuch; and that no ſuch Perſon fo required, and not 


making and ſubſcribing the ſaid Declaration, or not appearing beforethe 
aid Juſtices upon Notice to him given or leſt at his uſual Abode, b 
one authoriſed by Warrant under the Hands and Seals of the ſaid ul. 
* tices, ſhall keep any Arms or Ammunition or Horſe above the Value of 
« 5/in his own Poſſeſſion, or in the Poſſeſſion of any other Perſon to 
i his Uſe. (other than fuch neceſſary Wea pons as hall be allowed him 
„by the Quarter-Seffions for the Defence of his Houſe or Perſon, ) and 


that any two Juſtices of Peace by Warrant under their Hands and Seals, 


« may authoriſe any Perſons in the Day- time, with the Aſſiſtance of the 
«. Conſtable or his Deputy, or Tithingman, to ſearch for all ſuch Arms, 
% Sr. and Horſes, and ſeiſe them to the King's Uſe, and that the faid 
„ Juſtices ſhall deliver the ſaid Arms and Ammunition at the next Quar- 
<< ter-Seffions in open Court, and that whoever ſhall conceal, &, or hall 
„be aiding to the Concealing any ſuch Arms or Horſes, ſhall be con; 
«© mitted to the common Gaol by Warrant under the Hands and Seals of 
any two. Juſtices of Peace, and alſo forfeit treble the Value; and that 
+ thoſe who diſcover any ſuch Arms or Ammunition, ſo as the ſame may 


* he ſeized, ſhall have the full Value thereof, to be awarded to them by 


« the Seſſions, Sc. and that ſuch Refuſers of. the ſaid Declaration, &. 
„ ſhall be diſcharged whenever they make the ſame.” | . 


8 
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(C)-Df the Dffence in Pzomoting or Pꝛofeſſing the 
Popich Beligion; And herein, 
: : ; 5 : 8 54 


1. Of the Offence of ſaying or hearing Maſs or other Popiſh Service 


BY Ne 23 Alix. Cap. 1. ſect. 4. it is enacted, 66 'That every Perſon who 


% ſhall ſay or ſing Maſs, being thereof lawfully convict, ſhall forfe: 


© two hundred Marks, and be committed to Priſon in the next Gaol, 
_ *© there to remain by the Space of one Year, and from thenceforth till he 


2 Show, 
216. pl. 2 2c. 


have paid the ſaid Sum of two hundred Marks; and that every Perſon 
„ who,ſhall willingly hear Maſs ſhall forſeit the Sum of one hundred 
„Marks, and ſuffer a Year's Impriſonment© © 

Alſo it is enacted by the 11 & 12 V. z. cap. . That every Perſon 
** who ſhall apprehend any Popiſh Biſhop, Prieſt or Jeſuit, and proſecute 


him to Conviction for Ty Maſs, or exerciſing any other Part of the 


Function of a Popiſh Biſhop or Prieſt, ſhall receive 1007. of the Sheriff; 


and that every ſuch Popiſh Biſhop, G. (except, being a Foreigner, he 
be entered in the Secretary's Office, and officiate only in the ouſe 
* a Foreign Minifter,) ſhall be adjudged ta perpetual Impriſonment- _ 


2. Of 


99 
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ext | 


To this Purpoſe there are ſeveral Statutes, and firſt by the 1 Fac. 1. 
4.4. ſet. 6, 7. it is enacted, That if any Perſon or Perſons under 
s the King's Obedience {hall 50. or ſend, or cauſe to be ſent any Child, 
« or any other Perſon under their or any of their Government, beyond the 
Leas out of the King's Obedience to the Intent to enter into, or reſide 
« in, or repair to any College, Oc. of any Popiſh Order, Profeſſion or 


« [joion, or in any Sort to profeſs the ſame; every ſuch Perſon ſo ſending 
« ſich Child, £9c. ſhall forfeit 1007. and every ſuck Perſon ſo paſſing or 


the being ſeat, Cc. ſhall in reſpe of him or herſelf only, and not in re- 

by . ſpett of any of his Heirs or Poſteriiy, be diſabled to inherit, purchaſe, 

Juſ- take, have or enjoy any Profits, Hereditaments, Chattels, Debts, Le- 

e of ' oxcies, or Sums of Money, &c. whatſoever; and that all Eftates, 

n to Terms and other Intereſts whatſoever to be made, ſuffered or done, to 

him the Uſe or Behoof of any ſuch Perſon, or upon any Truſt or Confi- 

and ' (ence mediately or immediately to or for the Benefit or Relief of any 

als, ſuch Perſon, thall be utterly void. | | 
* Aud it is further enacted by 3 Fac. 1. cap. 5. ſect. 16. „ That if the Keb. 263 

ms, Children of any Subject within the Realm, (the ſaid Children not being ; 
ſaid Soldiers, Mariners, Merchants or their Apprentices, or Factors, ) ſhall 

Uar- be ſent or go beyond Sea to prevent their good Education in England, 

ball or for any other Cauſe, without the Licence of the King or fix of his 

om; Privy Council, (whereof the Principal Secretary to be one,) under 

s of heir Hands and Seals; that then every ſuch Child ſhall take no Benefit - 

that by any Giſt, Conveyance, Deſcent, Deviſe or otherwiſe, of or to any. 

may Hereditament or Chattel, till ſuch Child being of the age of eighteen 

n by Years, or above, take the Oath of Obedience betore Fu Tulfice of 


Peace of the County, Liberty, Limit, where the Parent of ſuch Child 
dd and ſhall inhabit; and that in the mean Time the next of Kin to 
lch Child, who ſhall be no Popiſh Recuſant, ſhall have the ſaid He- 
reditaments, Ec. ſo given, Qc. until ſuch Child ſhall conform, Cc. and 
take the ſaid Oath and receive the Sacrament; and after ſuch Confor- 
nity, Ec. he who hath received the Profits of the ſaid Hereditaments, 
ſhall account for the ſame, and in reaſonable Time make Payment 
thereof, and reſtore the Value of the ſaid Goods, &c. and that whoever 
ball ſend ſuch Child over Seas, {hall forfeit 1007. which by 11 & 12 


"19 ſhall diſcover the Offence. 0 9 

Ao it is enacted by 3 Car. 1. cap. 2. That if any Perſon under the 
Obedience of the King ſhall go, or ſhall convey or fend, or cauſe to 
ap or conveyed, any Perſon out of the King's Dominions into any 
ans beyond the Seas, out of the King's Obedience, to the Intent to 
emer imo or be reſident, or trained up in any Priory, Abbey, Nun- 


or 2 private Popiſh Family, and ſhall be there by any Popiſh Perſon. 
"t to profeſs the ſame; or ſhall convey or ſend, or cauſe to be conveyed 


4 ſent, any Thing towards the Maintenance of any Perſon ſo going or 
ant, and trained and inſtructed as is aforeſaid, or under the Colour of 


77 0 Charity towards the Relief of any,Priory, &. or religious Houſe 
he ey ever; every Perſon ſo ſending, &. any ſuch Perſon or Thing, 
: of bbteg, Perſon paſſing or ſent, being thereof convicted, Ec. ſhall be 


© Ado 


Calling, to be in ſtructed, perſuaded or ſtrengthened in the Popiſh Re- 


i. 3. cap. 4. ſe@2. 6. ſhall be to the ſole Uſe and Benefit of the Perſon . 


very, Popiſh Univerſity, College or School, or Houſe of Jeſuits, Prieſts, 


whtrudted, perſuaded or ſtrengthened in the Popiſh Religion, in any 


10 proſecute any Suit in Law or Equity, or to be Executor 
iniſtrator to any Perſon, or capable of any Legacy or 2 1 
| a ce 7 75 


* 2. Of giving or receiving Popiſh Education. *Pagey88 
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Pagey sg. * Gift, or to bear any Office within the Realm; and ſhall ſorſeit all 

| Goods and Chattels, and ſhall torteit all his Hereditaments Okicd 
8 1 of Freehold, during his Life. 5 

Hob. 73,74. In the Conſtruction of the 3 Fac. I. cap. 5. it hath been 

Ley 5 E. Z. being the King's Ward, F Lands holden of the nn 
Tredway 5 Service in Chief, die the King's Ward, and it is found that 4. and Ty 
| ſe his Siſters and Heirs, both of full Age, and that A. in the Life-time of p 
6 Brother departed this Realm contrary to this Statute, and is a Nun «40 
feſſed; the King may retain A. s Moiety in his own Hands till ſhe. 20 
4Wide -Eliz, cording to the 1 Elia. cap. 1. take the Oath of Supremacy # required e 
c. 1. . 19. ſuing out Livery; for the words of the Statute 3 Fac. 1. cap, 5. are. fle 
& 27 Eliz, take no Benefit by Deſcent, &c. not that the Party thould not take by De 
c. 12. ſcent; and therefore the Efiate does not veſt abſolutely in B. the Sift 
and next Heir, but her Right is to the Rents and Profits during the Non 
confornuty of her Siſter, tor which in Cafe of Common Lands ſhe mip 
enter; but in this Caſe the King is intereſted, and is not obliged to on 
Liyery to the Heir, till ſuch Time as the Oath of Supremacy be taken. 


. So if ſuch an Heir, being beyond Sea, ſhould bargain and {ell his Lan 
5 to a Stranger, the Bargain in ſuch Caſe will prevent the next of Kin, ; 
8 ands of che next of Kin, 


the Bargainee may take the Lands out of the 
caſe he Pad entered; for the Eſtate never veſted abſolutely in ſuch next « 
Kin; -but in ſuch Caſe the King may refuſe to give Livery ſued out « 
ſuch Bargain in the Name of the Heir, except the Heir himſelf appe: 
and takes the Oath of Supremacy in his proper Perſon, | 
Hill C. Lord Gerard in the Year 1660. ſettled 4 Eſtate in Queſtion to tl 
10 wg Uſe of himſelf and the Heirs Male of his Body, Remainder to the Hei 
B. and af Male of the Body of Thomas firſt Lord Gerard, Remainder to hisownrigh 
firmed inthe Heirs ; Charles Lord Gerard, upon the Death of Digby Lord Gerard(oul 
Houle of Son of the ſaid C.) without Iſſue Male, entered, claiming the Efate 
3 ö DF. Heir Male of the Body of Thomas firſt Lord Gerard, by Virtue of the ſi 
e Limitation in the Settlement; and by Virtue of this Title 8 th 
alias the Eſtate above twenty-two Years, and during the Time of his Enjoyme 
Ducheſs ſuffered ſeveral Recoveries, and ſettled the Eſtate upon his Marriage! 
of Hamil- 1689, and died without Iſſue in the Year 1707. leaving Philip his onl 
cb my Brother then Ke who was Heir Male of the Body of Thoma: fir 
Ds Lord Gerard; upon the Death of Lord Charles, the Ducheſs of Hamil 
207. ron claimed the Eſtate as right Heir of C. Lord Gerard, notwithſtandi 
pl. 124. the Eſtate-tail limited to the Heirs Male of the Body of Thomas Lo 
Andr. 104. Gerard ſubſiſted in Philip, alledging, that Lord Charles and his Brothe 
x0 Mod.” pats being ſent abroad and educated in a Popiſh Seminary, were mad 
1 ſo utterly incapable of taking any Eſtate, that the had the Right of Ent 
in her. It was inſiſted for Sp that the 1 Fac. 1. cap. 4. ſet. 6. had it 
far diſabled Lord Charles to take the Eſtate by Deſcent that the Recore 
ſuffered by him was void, and that the ſame Diſability being ſtill up 
Philip, and there being no Perſon in Being who could take the Eftate-ta 
the Ducheſs as Heir at Law muſt be intitled to take at preſent, as if th 
| Effate were actually ſpent. But it was reſolved, that the Words of th 
Act being, that the Offender ſhall be diſabled as in reſpect of himſelf only 
and not in reſpect of any of his Heirs or Poſterity, to inherit, purchaſe 
Oc. this qualifies and reſtrains the Diſability ; ſo that the Act does noter 
tend beyond the Perſon offending, nor beyond the Time of his Non cot 
formity ; ſo that the AR hath preſerved in the Offender an Ability u 
inherit, c. for the Benefit of Poſterity; and this Act having made no ApY 
plication of the Profits during the Diſability, and this being a Penalty it 
flicted for a Public Offence, the King is intitled to the Penalty; aud! 
create in the Offender a total Diſability would be very inconvenient; fori 
the Caſe of an Inheritance, it would be difficult to know when or in un 


Manner the Heir ſhould take; it could not be in the Life of the * 


— 


pAPIS TS anp POPISH RE CUSAN TS. 


all h 
pee, Diſability who cannot take, it would be merely by Conſtruction to 


the Eflate over his Head for the Benefit of a Remainder- Man, who 


that n not intended to take as long as there was any Iſſue of a prior Tenant 
nigh "Tal; and an Heir can entitle himſelf only through his Anceſtors, and 
B. a {ch as are inheritable; that this is not like the Caſe of a Monk, for in 


of Popery he was civilly dead; the 3 Zac. 1. cap. 5. gives the Per- 
3 the Prottes in Caſes of Diſabilities to the next of Kin, that is not 


e, ad ;Popiſh Recuſant; and R. Ozw. was the next Proteſtant of Kin; the 3 Car. 
red 105. 2. does not repeal the 1 Fac. I. cap. 4. but was made to explain, 
A mend and inforce it; the 1 Fac. 1. cap. 4. was ſilent how the Penalties of 
27 D Ad were to ariſe; the 3 Car. 1. cap. 2. has provided, that it ſhall be 
Site ca Conviction, and expreſsly makes a Forfeiture for Life, and a Reſtitu- 
Nor ion in Caſe of Conformity, in which the former Act was filent; ſo that if 
mi we former Act were to be put in Execution, under the Explanation of 
0 gu (Car, 1, cap. 2. there being no Conviction in the Caſe, the Ducheſs could 
ben. Lre no Title, but the Land on Con viction would be forfeited for Life, 
L cz muſt be to the King. 015 


3. Of buying or ſelling Popiſh Books. | 


mers, Ladies Pſalters, Manuals, Rofaries, Popiſh Catechiſms, Miſſals, 
en dreriaries, Portals, Legends and Lives of Saints containing ſuperſtitious 
Matter, printed or written in any Language whatſoever, nor any other 
ung ſuperſtitious Books printed or written in the Engliſb Tongue, on Pain of 
frfeiting forty Shillings for every Book, c. and the Books to be burnt.“ 


4. Of keeping School. 


riage | Br 1 & 12 V. z. cap. 4. ſeck. 3. it is enacted, That if any Pa- 
11s onl jſt, or Perſon making Profeſſion. of the Popiſh Religion, ſhall be con- 
gas fir nt of keeping School, or taking upon themſelves. the Education or 


Hamil Government, or ebe rm Youth, in any Place within the Realm or 


in MT bt Dominions thereunto belonging, they ſhall be adjudged to perpetual 
as E345 | Fr 85 | | 
Brothe | 


re mad Of with-holding a competent Maintenance from a. Proteſtant 
| Child. 9 

by the 11 & 12 M. 2. cap. 4. it is enacted, That if any Popiſni Pa- 

de- in order to 751 a Proteſtant Child to a Change of Religion, ſhall 


gif d xſuſe to allow ſuch Child a ſufficient Maintenance, ſuitable to the 
mo MM 5 and ability of ſuch Parent, and to the Age and Education of 


irchaſe erein as ſhall be agreeable to the Intent of the ſaid AR, 7 
Of the Diſability of thoſe profeſling the Popiſh Religion to preſent 


fr no Man can be Heir of a * Perſon living; and if there be a Son Ander * 


out o Br the 3 Fac. 1. cap. 5. ect. 25. It is enacted. That no Perſon ſhall 
bring from beyond the Seas, nor ſhall print, buy or ſell any Popifh Pri- 


Child, the Lord Chancellor upon Complaint may make ſuch Order 


Page7g0 


bility t to a Church. 

no A! By the 2 ; BEE 

W 1 3 Fac. 1, cap. 5. ſet. 18, 19, 20, 21. Popiſh Recuſants convict 

and 1 Dan to preſent to a Church; and by the 1 1 M. cap. 26. 

t; for. ility in extended to Perſons refuſing to make the Declaration 

in owhal ol. Il. 3 L. | 8 55 ſtPrecedente 
| _  AgAINT of a Title 

oceſo made under 


theſe Statutes, 2 Lutw, 1101. & wide 3 Lev. 332. Lntw.1117. 


& 
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* page yo againſt Popery, mentioned in 30 Car. 2. fat. 2. and by the aid 8. . 
8579 1 V. & 80 26. ſed. 4. it is enacted, That if the Tn Fs 
. gee or Grantee of any Avoidance, whereot the Truft ſhall be for M 
1 Popith Recuſant convict, ſhall preſent without giving Notice in Wii! 
*.of the Avoidance to the Univerſity, Sc. wüähin three Months after! i 
% Avoidance, he forfeits 5004. fake? 25 . | 1 
And by the 12 Ann. cap. 14. this Diſability is extended to all s 
making Profeſſion of the Popiſh Religion, to 8 Purpoſe Foy # « 
{© That every Papiſt or Perſon making 1 of the Popiſh Religion % f 
Se. and every Mortgage, Truſtee or Perſon any Ways intrufted by oY" fu 
for ſuch Papiſt, &c. with or without Writing, ſhall be diſabled to prefer 1 ſy 
©. to any Benefice, School or Hoſpital, c. or to grant any Avoidance o "_ 
any Benefice, Prebend or Eccleſiaſtical Living, and that in all ſuc s Be 
1 Caſes the Univerſities ſhall preſent. - „ 
Alſo by Force of the ſaid Statute, The Ordinary may tender h Pe: 
Declaration againſt. Tranſubſtantiation to any reputed Papiſt making an 
«© Preſentation, and upon a Refuſal to take the ſame the Preſentation ſha ck 
be void; alſo the Ordinary may examine every Preſentee upon Oat 
* whether the Perſon who preſented him be the true Patron, or only MW" the 
« 'Truftee; and the Court, wherein a Quare impedit ſhall be brought 
* may in like Manner examine the Parties, and a Bill may be brought in an 
Court of Equity to diſcover ſuch ſecret Truſts, &. and the Anſyerd 
* ſuch Perſons, upon any ſuch Examination or Bill, ſhall be good Ei ligi 
* dence againſt ſuch Patron, in reſpect of ſuch a Preſentation, but not 
to any other Purpoſe.” | 
Hawk. In the Conſtruction of the 3 Jac. 1. cap. 5. the following Points, whic feff 
P. C. 32. are ſaid to be likewiſe applicable to the 1 VJ. & M. cap. 26. and 12 4s 
cap. 14. have been holden. N 
10 Co. 57,b. That where a Preſentment is Bre nac vice veſted in the Univerſity, b 
reaſon of the Patron's being a Popiſh Recuſant at 'the Time when d 
Church became void, it ſhall not be deveſted again by his Confornung hin 


2 


ſelf to the Church. 


Cawleyz30. That ſuch a Patron is only diſabled to preſent, and that he continues 

tron as to all other Purpoſes, and therefore that he ſhall confirm the Leal bilitie: 

' © the incumbent, Be APO 3s e 4 

Jon. 19, 20. That ſuch a Perſon, by being diſabled to grant an Avoidance, is no Wa By t] 
hindered from granting the Advowſon itſelf in Fee, or for Lite or Ye 
bona fide and for good Conſideration. ; 


Hob. 126. That if an Advowſonor Avoidance belonging to ſuch a Perſon comei 


8 i. to the King's Hands by Reaſon of an. Outlaw ry or Convictionoſ Recuſueii tee 1 
e Se. the King, and not the Univerſity, ſhall reſent. ſeribe 


On the Statute 12 Ann. cap. 14. it was reſolved by my Lord Chance BP nent 
Talbot, in the Caſe of Mr. 5 who was preſented by the Univerſiy  ſerpin 
Oxford to a living belonging to Mr. Fitzherbert of Swimerton in Sta r incith 

ſhire, that a Bill Funded on this Statute cannot be for Relief, but on! 
a Diſcovery. cnt | 81 
By the 11 Geo. 2. cap. 17. reciting the 3 Jac, 1. cap. 5. and 1 2 
cap. 26. and that whereas for the better Ditcovery of all ſecret Tru 5 at 
fraudulent Conveyances mage by Papifts, or Perſons making Profe \ 
the Popiſh Religion, of their Advowſons and Right of Preſendation, - 
mination and Donation to any Benefices or Eceleſiaſtical Living), cal 
| Proviſions were made by the Act 12 4nn. cap. 14. which have been ca | 

| Hently evaded by Perſons obtaining from ſuch Papiſts, without , 

valuable Conſideration, Grants of ſuch Advowſons, and Right of Cum 
tion, Nomination and Donation, upon Confidence only that ſuch 
will, at the Requeſt of ſuch Papiſts, preſent to ſuch Benefices 0! I 
ſiaſtical Livings, Clerks nominated by ſuch Papiſts, wha hew been and 
accordingly, contrary to the true Intent and Meaning of the ſaid Act, ®, 


\ 
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(the great Hurt of the Proteſtant Intereſt of this Kingdom; it is therefore #p 
added, That every Grant to be made from and laſter the fixth Day 
f May 1738, of any Advowſon or Right of Preſentation, Collation, 
Nomination or Donation of or to any Benefice, Prebend or Eccleſiaſti- 
„tal Living, School, Hoſpital or Donative, and every Grant of any 

* Aroidance thereof by any Þapift, or Perſon making Profeſſion of the 
* Popiſh Religion, or any Mortgagee, Truſtee, or Perſon any Ways in- 

s truſted directly or indirectly, mediately or immediately, by or for any 

* ſuch Papiſt, or Perſon N Profeſſion of the Popiſh e whether 
® ſuch Truſt be declared in Writing or not, ſhall he null and void; unleſs 
" ſuch Grant ſhall be made bona fide, and for a full and valuable Conſi- 

4 (eration to and for a Proteſtant Purchaſer, and merely and only for the 

« Benefit ofa Proteſtant ; and that every ſuch Grantee, or Perſon claiming 

* under any ſuch Grant, ſhall be deemed to be a Truſtee for a Papiſt, or 
perſon profeſſing the Popiſh Religion, as aforeſaid, within the true Intent 
„Ind Meaning of the ſaid Act; and that all ſuch Grantees, or Perſons 

" claiming wie 51 ſuch Grants, and their Preſentees, ſhall be compelled to 
make ſuch Diſcovery relating to ſuch Grants and Preſentations made 
4 thereupon, and by ſuch Methods as in and by the ſaid Act 12 Ann. cap, 
# 14, are directed in the Caſe of Truſtees of Papiſts, or Perſons profeſſing 
the Popith Religion, and that every Deviſe to be made from and after 
* the ſaid ſixth of May by any Papiſt, or Perſon profeſſing the Popiſh Re- 
F ligion, of any ſuch Advowſon or Right of Preſentation, Collation, No- 
nunatioj: or Donation, or any ſuch Avoidance, with Intent to ſecure the 
Benefit thereof to the Heirs or Family of ſuch Papiſt or Perſon pro- 
{ſing the Popiſh Religion, ſhall be null and void, and that all ſuch 
Drifces and their Prelentees ſhall in like Manner, and by ſuch Me- 

þ thods, be compelled to diſcover whether, to the beſt of their Knowledge 
and Belief, ſuch Deviſes were not made with the ſaid Intent,” 


7. Of their Diſability to purchaſe, 


The Statutes relating to Eſtates conveyed by or to Pa iſts, and the Diſ- 
dilities they are under to take by Purchaſe, &c. are the 11 & 12 V. 3. 
. 4. 3 Geo. 1. cap. 18. and 11 Geo. 2. cap. 77. | 


| { any Perſon educated in the Popiſh Religion, or profeſſing the ſame, 
F ſtall not, within ſix Months after he or ſhe ſhall attain the Age of eigh- 
been Years, take the Oaths of Allegiance and Supremacy, and alſo lab 
' ſcribe the Declaration ſet down and expreſſed in an Act of Parlia- 
nent made 30 Car. 2. flat. 2. intitled, An Act for the more eſſectual pre- 
ſſrping the King's Perſon and Government, by diſabling Papiſts from fitting 
neither Houſe e Parliament, to be by him or her made, repeated or ſub- 
ſcribed inthe Courts of Chancery or King's Bencly, or Quarter-Seffions 
of the County where ſuch Perſon ſhall reſide ; every ſuch Perſon ſhall 


W.5 in reſpet of him or herſelf only, and not to or in reſpe& of any 
'ruſts al of his or her Heirs or Poſterity, be diſabled or made incapable to in- 
ſeſſion herit or take by Deſcent, Deviſe or Limitation in Poſſeſſion, Reverſion 
jon, - or Remainder, any Lands, Tenements or Hereditaments within the 


$, om of Exgland, Dominion of Wales, or Town of Berwick upon 
n ſn Tweed, and that during the Life of ſuch Perſon, or until he or ſhe do 
take the ſaid Oaths, and make, repeat and ſubſcribe the ſaid Decla- 
nuon in Manner as aforeſaid, the next of his or her Kindred, which 
a Proteſtant, ſhall have and enjoy the ſaid Lands, 'Tenements 
tanients, without being accountable for the Profits by him 

a > . 3 


ſhall be 


31 


By the 11 & 12 JF. z. cap. 4. it is enacted, That ſrom and after the + fas W. 
' 29th Day of September, which ſhall be in the Year of our Lord 1700, 3. c. 4. 
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#Page792 * or her received during ſuch Enjoyment thereof, as aforeſaid: ; 
86793 „ of any wilful Waſte ch e Ac ſaid Lands, e R 
„ ditamenis, by the Perſon ſo having or enj ying the ſame, oran 15 
„ by his or her Licence or Authority, the Party diſabled; his or bur | 
« cutors and Adwiniftrators, ſhall and may recover treble Damage fü 
 * ſame againft the Perſon committing fuck Wake, his or her oath 
«or Adminiſtrators, by Action of Debt in any of his Majeſty's Come 
% Record at Weſtminſter; and that.from and after the 1oth Day of 4 : 
17, every Papiſt, or Perſon making profeſſion of the Popiſh Ka 
* gion, ſhall be diſabled and is hereby made incapable to purchaſe, eile 
in his or her own Name, or in the Name of any other Perſon or Perſon 
to his or her Uſe, or in Truſt for him or her, any Manors, Lands, Profit 
t out of Lands, 'Tenements, Rents, Terms or Hereditaments, within th 
*© Kingdom of Zngland, Dominion of Wales and Town of Berwick vpo 
* Ted; and that all and ſingular Eſtates, Terms, and any other Inter 
** or Profits whatſoever out of Lands, from and after the ſaid ioth D 
% of April, to be made, ſuffered or done, to or for the Uſe or Behoof 0 
« any ſuch Perſon or Perſons, or upon any Truſt or Confidence mediate! 
* or immediately, to or for the Benefit or Relief of any ſuch Perſon o 
« Perſons, ſhall be utterly void and of none Effect, to all Intents, Con 

e ſtructions and Purpoſes whatſoever. © „ 

3 Geo. 1. c. By the 3 Geo. I. cap. 18 reciting, that ſome Doubts have ariſen upon th 
rh. (ﬆ) Act therein recited, as alſo upon one other Act made and paſſed in th 
LOL FER. 18 arliament held in 15 II X12 . 3. C. 4. intituled, An Act ſor the ſi 
755 "= lions er preventing the Growth of Pepery,” and upon another Act made in d 
before inti- I Jac. 1+ cap. . for the due Execution of the Statutes againſt Jeſuits, Semi; 
tuled, An Ac ry Prieſts, Recuſants, and other Acts made againſt Papiſts and Popiſh Rt 
10 oblige Fa- cuſants touching the Seal of the Real Eſtates of Perſons profeſſing the I 
| Tee, e, piſh de 55h incurringt he Diſabilities and Incapacities in the ſaid Ad 
and Real E- mentioned, it is enacted, © That no Sale for a full and valuable Confide 
fates, ration of any Manors, Meſſuages, Lands, Tenements or Hereditamert 
| * or of any Intereſt therein by any Perſon or Perſons being reputed Oun 
“er or Owners, or in the Poſſeſſion or Receipt of the Ken I ee e 
tt of heretofore made, or hereafter to be made, toor for any Proteſtant Pu! 
„ chaſer or Purchaſers, and merely and only for the Benefit of Proteſiari 
„ ſhall beavoided or impeached for or by Reaſon or upon Pretence of an 
of the Diſabilities or Incapacities in the ſaid Acts or any of them cor 
+ tained, incurfed, or ſuppoſed to be incurred, by any of the Perſonsnak 
* ing or Wie in ſuch Sale, or by any other Ferſon or Perſont, fror 
e or through whom the Title to ſuch Manors, &. is or ſhall bederived, c 
% ſuppoſed to be derived, unleſs before ſuch Sale the Perſon inlitledt 
take Advantage of ſuch Diſability or Incapacity ſhall have recovere 
„ ſuch Manors, Meſſuages, Lands, Tenements and Heteditaments, b 
« Reaſon of ſuch Diſability or Incapacity, and have entered ſuch Clam 
% open Court at the General Seſſions ofthe Peace ſor the County, Cit 
Riding or Diviſion, wherein ſuch Manors, Meſſuages, Lands, Terence 
or Hereditaments lie or ariſe, and bona fide, and with due Diligence, pun 
* ſued his Remedy in a proper Courſe of Juſtice for the Recover thereoh 
Provided nevertheleſs, that whereas it was amongſt other Things 
*© acted, by the ſaid 11 &12 ,. z. cap. 4. het en ef after the tenth D. 
e April, which ſhould be in the Year 1700, every Pa iſt, or Perl 
making Profeſſion of the Popiſh Religion, ſhould be di abled, and 
* thereby made incapable to purchaſe, either in his or her own Named 
ein the Name of any other Perſon or Perſons to his or her Uſe, or in Jul 
for him or her, any Manors, Lands, Profits out of Lands, Tereng 
„ Rents, Terms or Hereditaments, within the Kingdom of 13222 ho 
minion of Wales and Town of Berwick upon Tweed ; and that 11 10 
« fingular Eſtates, Terms, and any other Intereſts or Profits what l 


* 
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«* ut of Lands, from and after the ſaid toth Day of April to be made Page: 
« fuser or done, to or for the Uſe or Behoof of any ſuch Perſon or Per- WY 
« ſons, or upon any Truſt or Confidence mediately or immediately to or 

« for the Benefit or Relief of any ſuch Perſon or Perſons, ſhould be utter- 

iy void and of no Effect, to all Intents, Conſtructions and Purpoſes 

« whatſoever: It is hereby declared and enacted, that the ſaid recited Part 

« of the ſaid Act of Parliament ſhall not be hereby altered or repealed, but 


« the ſame ſhall be and remain in full Force as if this Act had neyer been 


. 
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Apri * made. ; 3 | | 5 
10 And it is further enacted by the Authority aforeſaid, That from and 
eithe « :fter the 29th of September 1717, no Manner of Lands, Tenements, He- 
erſon „ reditaments, or any Intereſt therein, or Rent or Profit thereout, ſhall 
Dr ofir « vaſs, alter or change from any Papiſt, or Perſon profeſſing the Popith 
in th „Religion, by any! eed or Will, except ſuch Deed within fix Months 
up „ier the Date, and ſuch Will within fix Months aſter the Teath of the 
teref « Teftator, be inrolled in one of the King's Courts of Record at Meſiminſter, 
h Da « orelſe within the ſame County or Counties wherein the Manors, Lands 
oof 0 n Tenements lie, by the Cuftos Rotulorum and two Juſtices of the Peace 
diate! „and the Clerk of the Peace of the ſame County or Counties, or two of 
ſon o " them at the leaſt, whereof the Clerk of the Peace to be one. 


Con The 11 Geo, 2. cap. 17. reciting that Whereas Perſous proſeſio > or 
„ educated in the Popiſh Religion are by divers Acts of Parliament ſub- 


on th * jected to ſeveral Diſabilities and Incapacities, which may affect Perlors 


in th © conforming from the Popiſh to the Proteſtant Religion, and whereas 
he fu " many Perfons have already conformed to the Proteſtant Religion, and 
in " zre willing 10 ſubmit to his Majeſty's Government in as full and ample 
3 * Manner as any other of his Majeſty's Subjects, and others are likely ſo to 
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do, it is enacted, That all and every Perſon or Perſons, being reputed 

" Owner or Owners, or in Poſſeſſion or Receipt of the Rents and Profits | 
" ofany Manors, Meſſuages, Lands, Tenements or Hereditaments, or of 
any Intereſt therein, who having been or reputed to be a Papiſt or Pa- 

* pits, or educatedin the Popiſh 1 os hath or have conformed to, or 
0 air ſhall conform to and profeſs the Proteſtant Religion, and hath 
or have taken or ſhall take the Oaths of Allegiance, Supremacy and Ab- 

* juration, and alſo ſubſcribed or ſhall ſubſcribe the Declaration ſet down 
*andexprefſed in an Act of Parliament made the zoth Car. 2. fat. 2. in- 
" tituled, An AQ for the more eſfectual preſerving the King's Perſin and Go- 

* 2:rnment, by diſabl ng Papiſts from ſitting in either Houſe of Parliament, to 


nabe by him, her, or them, repeated and ſubſcribed in the Courts of Chance- 
„ fron 77 or King's Bench, or Quarter-Sefſions of the County where ſuch Perſon 
ved, or Perſons ſhall reſide, (all which ſhall be recorded in one of his Ma- 
ed (OR 05 Courts of Record at Neſminſter, or ſuch Quarter - Seſſions as aſore- 


cOveſe 


" faid,) and all and every Perſon and Perſons con ng and performing 
nts, b 


* the Requiſites as aforeſaid, for their own Benefit, or for the Benefit of 


eim , a other Proteſtant or Proteſtants, and not for the Benefit of any Pa piſt 
„e Papiſts, ſhall hold, poſſeſs and enjoy all ſuch Manors, Meſſuages, 
ERLEL Lands, Tenements and Hereditaments, freed and diſcharged of apd 


" trom the Diſabilities and Incapacities in the ſaid Acts or any of them 


ce, pur 3 ; | : 
contained, incurred or ſuppoſed to be incurred by ſuch Perſon or Per- 


ings bons ſo reputed Owner or Owners, or in Poſſeſſion or Receipt of the 

my þ Rents and Profits as aforeſaid, or by any other Perſon or Perſons by, 

| Perfo ; rom or through whom the Title to ſuch Manors, Meſſuages, Lands, 5 
1 : Tenements or Hereditaments, or any Intereſt therein, was or ſhall be 
ame, : derived or ſuppoſed to be derived for ſuch Eſtate, Right, Title or 

in T [tereſt as he, ſhe, or they had or would have, if no ſuch Diſabi- 

wow mo Incapacity had been incurred; unleſs the Perſon or Perſons in- 

* «ned to take Advantage of ſuch Diſability, Incapacity, or Defect of 

| a1) * 


Tile, hath or have actually and bona fd recovered, or ſhall hereafter 


* Iccover 
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| © hereafterto be commeneed, ſix Kalendar Months at leaſt before the mak- 


Lands, Tenements or Hereditaments, by the Space of two Kalendu 


or enjoying any Benefit, Privilege or Advantage of this Act, and fhal 


, ** feitures, as if he, ſhe, or they had not taken the ſaid Oaths and ſubſcrik 
eld the Declaration as aforeſaid. | 


* take away or prejudice the 5 8 of any Perſon intitled to any Remain 


fHereditaments, in caſe ſuch Perſon ſhall purſue his or her ſaid Rip) 
by ſome Action or Suit, to be commenced within the Space of tuch 
Kalendar Months next after the precedent Eſtate or Eſtates, on whic 


ed by the Death or Deaths of any Perſon or Perſons whoſe Deaths hay 


Roper vet. 
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recover ſuch Manors, Meſſuages, Lands, Tenements and Hereditameny 
by Judgment or Decree in ſome Action or Suit already commence: or 
ing of ſuch Record, and to be proſecuted with due Diligence. 
Provided nevertheleſs that this Act, or any Thing herein contained, 
*© ſhall not take away or prejudice the Right of any Perſon or Perſons in 
** titled to take Advantage of ſueh Diſability or Incapacity, who now 150f 
are in the actual Poſſeſſion of, or ſhall have, precedent to the making of 
** ſuch Record, been in quiet Poſſeſſion of any ſuch Manor, Meſſuapes 


% Months. | | 

* Provided always, and it is further enacted, that if any ſuch Perſon o 
s Perſons, ſo conforming as aforeſaid, ſhall after ſuch Conformity retun 
* to or again profeſs the Popiſh Religion, every ſuch Perſon and Perſon 
„ ſhall for ever afterwards be diſabled from, and be incapable of, having 


„ from thenceforth be liable to the ſame Diſabilities, Incapacities and For 


Provided always, that nothing in this Act contained ſhall extend t 


der or Reverfion in any ſuch Manors, Meſſuages, Lands, Tenement 0 


* ſuch Remainder or Reverſion depends and is expectant, ſhall be der 
© mined; or within twelve Kalendar Months from and after the 2gth d 
September 17 385 if ſuch precedent Eſtate or Eſtates be already detemin 


„ been concealed from or not known to the Perſon intitled to ſuch Re 
*© mainder or Reverſion, by Reaſon of their having been buried beyond 
* Seas, or in a private and clandeſtine Manner at Home, and ſhall prol 
* cute ſuch Action or Suit with due Diligence. 77 8 

On the firſt of theſe Statutes there have been the following Caſes a 
Reſolutions. 


Fan Roper, Eſq; being ſeiſed in Fee of ſeveral Manors, Lands, &. H Bet 
Radthffe, Indentures of Leaſe and Releaſe, bearing Date reſpectively the 171h . 
__ 17'3- 18th of January 1708, granted andconveyed the ſame to William Con . 
9 Mod. 181. Richar Snow and Daniel Hickman, and their Heirs, in Truſt to fell t was 


| FE 
his Relations, and the Reſidue o 
Hickman, and to their Heirs and Aſſigns for ever, and appointed — 


and thereby gave the further ſeveral __ therein mentioned, and 1 
Remainder, whether in Lands or Pe 


SEE 


ſame, and out of the Purchaſe-Money and Rents till Sale to pay aDebtt 
40001. due to E. and H. W. by Mortgage of the Premiſſes, with Inter 
and after Satisfaction thereof, then in Truſt for Payment of the Debts wen 
tioned in the Schedule annexed to the Indenture of Releaſe; and ibe Ou 
plus of the Money ſo to be raiſed, to be paid as the ſaid e Roper py k 1 
aiteſted Writing or by his Will ſhould appoint; and for Want of ſuc 1 x 
pn, in Truſt for the Benefit of the ſaid John Roper and of el 
'The'5th of March 1708, the ſaid m Roper made his Will, and ter le 
ering the ſaid Leaſe and Releaſe, and the Power reſerved to him oe“! 
us of the ſaid Eſtate, he . ſeveral pecunia Lager 
fall his Real and Perſonal oe, * 

to William Conflable and Thomas Radelyſſe, and to Robert Hewitt and . 


joint Executors; the 1ſt of April 1709, he added a Codicil to hi 
onal Eſtate, he gave to his En 
tors Mr, Radclyffe and Mr. Conflable. The ſaid John Roper died foors 
and Mr. Radcliffe and Mr. Goof brought their Bill in Chancery # F 
Edward Roper, Eſquire, the Heir at Law of the ſaid — 10 
againſt Hickman, Hewett, Snow and others, to have the Truſt- Eat, 


— 
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ud for an Account of the Profits, and after the Debts and Legacies paid, Page 796 


anents b have the Surplus Money ariſing by Sale equally divided between the 
ced, or Plaintiffs, according to the ſaid Codicil. The ſaid Edward Roper by his 
he mak- Anſyver inſiſted, that as Heir at Law to the Teſtator he was intitled to all 


{ich Real Eftate as was undiſpoſed of by him, and that Mr. Radciyffe and 


ita Mr. Conflable were then and at the Teſtator's Deceaſe Papiſts, and as ſuch, 


ſous in b 11 & 12 . 3. cap. 4. were incapableof purchaſing any Manors, Lands, 
OW iso Profits out of Lands, Sc. The ſaid Hewett and Hickman by their Anſwer 
king of "ited, that the Real Eftate deviſed by the ſaid Will ought to be conſi- 
uages ered as the Remaining Part of the 'Teſtator's Lands, (after a ſufficient 
alenda Part ſold for Payment of Debts and Legacies,) and not as a Perſonal Eſ- 


ate, and that ſo much only ought to be ſold as would be ſufficient to pay 


rſon 0 the Debts; and that in caſe Mr. Radelyſſe and Mr. Confeable were incapa- 

f return ble of taking them, they as Proteſtants claimed the ſaid eal Eſtate, as being 

Perſon the only Deviſees capable to take the ſame; they alſo inſiſted, that the Co- 

having Geil, with Reference to the Deviſe of the Remainder of the Teſtator's 

1 Lands, did not controul the Deviſe thereof mentioned in the Will; for that 
or 


if the Plaintiffs were incapable to take the Lands as Purchaſers by the De- 
riſe, they were to be eſteemed as Perſons not in eſſe, and that the Codicil 
23t0 the Lands was void; but if the Plaintiffs were capable, yet ſuch De. - 
riſe did not give the Remainder of the Premiſſes to them bur for their 
Lives, and that the Reverſion in Fee belonged to them the ſaid Heueii and 
1515 Hickman ; and they brought a Croſs. Bill inſiſting thereby on the ſame 

1 Matters, and the Legatees brought a Bill for Payment of their Legacies. 
per: The twenty-ſeventh of Fune 1712, the ſaid Cauſes came on to be heard 
rs beſore the Lord Chancellor Harcourt, who deſired to have the aſſiſtance 


kbſcrib 


tend te 
Lemain 


3 of the facpes; and a Caſe was made and argued before my Lord Chan- oy 
2 tellor Parker, Trevor Chief Juſtice of C. B. Juſtice Fowel and the Maſter | 


of the Rolls, and after Time taken to conſider of the Caſe, my Lord Chan- 
ellor, Trevor C. J. the Maſter of the Rolls and Juſtice Powe! were of 
Opinion, that the Deviſe of the Surplus of the Purchaſe. Money (after 
Debts and Legacies paid) to Mr. Radclyfe and Mr. Confiable was good, 
notwithſtanding the Rid diſabling Act; the Surplus Money being a per- 
{onal Intereſt in them, and not made void either by the Words or Intention 
ol that Statute; and as to Hewett and Hickman, my Lord Chancellor was 
8. of Opinion, that the firſt Codicil was a Revocation of the Will, as to the 
Refidue of the Real and Perſonal Eſtate. Mr. Roper appealed to the Houſe 
„ © Lords, and it was there ordered, before the appeal was determined. 
that the Eſtate ſhould be ſold and all Debts and Legacies park - which 
Debt was accordingly done; where afterwards the Lords reverſed the Decree, 
3 for this Reaſon, that (a) if the Deviſe of the Reſidue to the 
laintiffs was good, they would in Equity be intitled to pay off the ante. (a) But it 
cedent Debts and Legacies, and when that was done, keep the Eſtate, ſeems, that 


hs hay 
ich Re 
70nd th 


| pro 


10 - which would be a Means of evading the Statute, and enabling a Papiſt to Where Lands 
ch Ap take an Eſtate contrary to the Intention of it. It was alſo reſolved in this . Oo 4 
Ben Cate, that a Deviſe is a Purchaſe within the Meaning of the Act. 1 
ern to be ſold 


for Payment of particular Sums to ſeveral People, ſome of whom happen to be Papiſts, that this 
A? does not prevent ſuch Papiſts from taking the particular Sums or Legacies intended for them; 
cles * they cannot inſiſt upon paying off the other Incumbrances and holding the Eſtate, as a Per- 

ca can do to whom the Refidue of the Purchaſe · Money is deviſed, 


The Earl of Derwentwater was Tenant in Tail, with Remainder in Lord Der. 


1 thet 
1 Fee to himſelf, and intending to marry Sir n Wibb's Daughter, he, fr , 
5 b Advice of Counſel, ſuffered a Common Recovery without declaring i Se 8 


is | . t 
* nk Delegate: from the Judgment of the Commiſſioners for forfeited Eſtates, Fil, 6. Geo. 
. 17%, | „ 


- 


any wu 
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=» ®Page7gy * any Uſes, it being intended, that he ſhould thereby become * 
| - Fee, and be enabled to make a proper Settlement; "er Ares 
tures of Leaſe and Releaſe he ſettled his Eſtate to the Uſe of hiſs | 
Life; Remainder to Truſtees for preſerving contingent Uſes: "Taps ; 
in Tail ſucceſſively to the firſt and other Sons of the intended Manie 

with Remainders over; the Marriage took Effect, and there waz les 

Son and a Daughter; the ſaid Earl was attainted of High Treaſon on 4 

count of the Preſſon Rebellion, and was executed; and by an Ad ws 

thereupon, all the forfeiting Perſons Lands were veſted in Commiffi ne 


for the Uſe of the Public; and it was expreſsly provided, that where th T 

forfeiting Perſon wass ſeiſed of an Eftate-tail at the Time of the Forſs ore 

tures, the ſame ſhould be veſted in the Commiſſioners as an abſolute f. 1701 

diſcharged of all Remainders and Reverſions. The Commiſſioners of For heir 

feitures, on a Claim exhibited before them in the Name of the (aid Ear! War 

Son, determined that the whole Eſtate was in them on this Foundatic to bi 

that the Earl continued Tenant in Tail notwithſtanding the Recovery, an that 

conſequently nothing more than an Eſtate for his own Life paſt by thy and] 

Leaſe and Releaſe; and the Reaſon they went upon was, that if by ſuffer of 7; 

ing a Common Recovery he could turn his Eſtate-tail into a Fee, then he Dir 

would gain a new Eſtate by Purchaſe, which they apprehended he, being Rem 

Papiſt, was diſabled to do by the Statute 11 C12 V. 3. cap. 4. bu tal jr 

Majority of the Judges, upon an Appeal from the Decree of the Commiſ Clau 

ſioners, were of a contrary Opinion, and held, that this was only a new or by 

Modelling of the Eſtate, and not a Purchaſe or Acquiſition within e nor: 

Act; and that the Earl was capable of taking a new Fee at leaſt for e living 

| Benefit of his Heirs and Poſterity, and-that he was capable of ſettling thei Sons 

ſame by Leaſe and Releaſe; and therefore allowed of the Sons Claim. youny 

It was likewiſe reſolved, by the Delegates appointed to hear Appeals barg 

from the Determinations of the Commiſſioners for the Eſtates forſeited in Devil 

the Year 1716, that a Papiſt may be a Truſtee for a Proteltant, notyith- the 0 

1 ſtanding the Statute 11 rz . 3. cap. g. | rod 

Hill ver Fil. Anne Stephenſon had two Grandchildren, one the Plaintiff Hil, de Lede 

kins, Trin. other Frances the Wife of the Defendant Filkins, who was educated by her the P. 

11 in the Popiſh Religion; the Grandmother by her Will made in the Yer Son 0 

3. " ef. 1716, deviſed the Lands in . ere to Truſtees, in Truſt to be fold for iN Plain 

the Payment of her Debts an ue dar and the Reſidue of the Money that 

arifing by ſuch Sale ſhe deviſed to her ſaid Grand-daughter Frances, when H 4s: « 

ſhe ſhould attain her Age of twenty-one Years, or be married with de Stu 

Conſent of the ſaid Truſtees, and ſoon after died. The ſaid Frances, at Purch 

the Ape of fifteen, was married to Filkins according to the Ceremony and BW an f 

Uſage of the Church of Rome, and a Week afterwards by a Miniſter of WA the D 

the Church of Znglend; at the Age of eighteen ſhe.conformed acco of J. 

to the Directions of the Statute; it was held that ſhe was within thef ho 1 

Clauſe, and that a Deviſe to a Papiſt under the Age of eighteen 15 good, Munz 

if he conforms within ſix Months after he comes to that Age; and done 

Age of eighteen was a proper Period for them to make their Election, nut 

hes they would conform or not; and the Bill exhibited by the Pro Obje: 

teſtant Heir was diſmiſſed with Coſts. e Uh end 

Carrick ver. N S. a Papiſt made a Settlement of his Eſtate to Truſtees, to the 18 

 Errington. of the Truſtees and their Heirs. in Truſt for A. for Life; Rer 711 

."Þ 88 to the ſaid Truſtees to preſerve contingent Remainders; Rig 1 del 

Moſeley 8. the firſt and every other Son of A. and for Default of ſuch Ifue, g nhs 

a Will. Rep. in Truſt for B. and his Iſſue; A. was a Papiſt and B. a Dn " : 
36r. pl. 104. exhibited his Bill in Chancery, ſuggeſting that A. was a Papiſt and New 55 

9 Mod, 52. Son, and that therefore the Truſtees might account to him for the Ke re 

2 Eq. Abr. and Profits; he alſo made the Heir at Law Defendant; and on hearty Aitat! 


$9 x) = this Cauſe before the Lord Macclesßeld, and afterwards by the Lott: 7 ; b 


625. pl. 21, they both held, that though the Truſt to 4. was void, he being 2 - 


23, 43. 
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8 notwithſtanding, the legal Eftate was ſtill in the Truſtees, be- *Pape7g$ 
Lare were Truſtees 0 only = the Papiſt, butalſo for B. the Proteſt- 8279 
ut. and for the Sons of A. who were yet unborn; and as they were Truſ- 
al to preſerve contingent Remainders for ſuch Sons who ight be Pro- 
nts, they thought that the Eſtate ſhould remain in the Truſtees for 
llt Purpoſe; and they held that the Heir at Law was intitled to receive 
the obs during the Liſe of 4. as a Fruft undiſpoſed, but that B. the 
Remainder-Man could have no Right till the Death of 4. without a Son 
capable of taking ; and this Decree was affirmed in the Houſe of Lords. | 
The Caſe upon a Special Verdict in Ejectment was: Thomas Dorrei had Mare 
one Brother and four Siſters, and being ſeiſed in Fee by Will 4 December: Derrel, 
1503, deviſed the Lands in Queſtion to Truſtees, to the Uſe of them and 505 1 9 1 
deir Heirs, in Truſt for his firſt and every other Son in Tail Male, and forg,,,..q * 
Want of ſuch Iſſue, Remainder to his Brother Arthur for Life, Remainder K. B. 22 9. 
to his firſt and every other Son in Tail Male; and for Want of ſuch Iſſue, 
thatchen the Truſtees ſhall ſtand and be ſeiſed for the ſole and proper Uſe 
and Benefit of ſuch eldeſt and firſt Son lawfully begotten or to be begotten 
of n Dorrel, and ſhall not be Heir at Law and Inheritor to the ſaid Yun 
D;rrel. and the Heirs of his Body; and for Default of ſuch Iſſue by him, 
Remainder to the third, fourth and fifth, and every other Son of the ſaid 
in D:rrel, and the Heirs of their reſpective Bodies. The Truſtees, by a 
Clauſe in the Will, were impowered, by the Rents and Profits of the Eſtate, 
or by Mortgage and Sale, to raiſe ſo much Money as would ſatisfy the Teſ- 
ator's Debts: Thomas and Arthur both died without Iſſue, Jm Dorrel is 
living and has ſeven Sons; George the Defendant is the ſecond Son; all the 
dons of Jom are Papiſts, and cad in the Popiſſi Religion, except his 
younger Son, who is too young to be ſaid, as yet, to be of any Religion; 
Gree Dorrel was under eighteen Years of Age when the Limitation by the 
Deviſe fell upon him, but is now above eighteen Years, and has not taken. 
the Oaths directed by 11 £9 12 W. z. cap. 4. and is married, and has now 
tro Sons very young, for whom, as well as for his Wife, he has made a 
denlement of theſe Fs whe four Siſters of Thomas Dorrelare Leſſors of 
the Plaintiff, as Heirs at Law; and the Queſtion is, whether George the 
don of Arthur, or the Heirs at Law, be intitled to the Lands. For the 
Plaintiffs the Heirs at Law it was urged, 1/, That George is a Papiſt, and 
that wars who ſhall refuſe, above ſix Months after they arrive at the 
Ape 0 eighteen, to take the Oaths of Allegiance, c. are by the ſaid 
Naute expreſsly diſabled from purchaſing; and therefore as a Deviſe is a 
Purchaſe, and ſo held C5. Lit. 18. and by the Lords, in the Caſe of Roper 
nd Ratclyffe, conſequently George Dorrel takes nothing by it. 2dly, That 
lhe Deriſe was void for Uncertainty, being to ſuch eldeſt and firſt Son 
0 7. B. as ſhall not be Heir at Law to — 1 but as no one can ſay 
who will he Heir to J. D. ſo it is impoſſible to ſay who will not, for 
Jens of heres viventis; and he who is to be Heir is not to take, ſo that 
Done but a Son who will not be Heir can take; for both Deſcriptions 
nult coincide. Hob. 29. Hardwicke, Ch. J. in breaking the Caſe ſaid, two 
Objections have been made to the Defendant's Title; "1ſt, That the Li- 
3 under which he claims, is void for the Uncertainty of the De- 
1 51 24%. That n Deſcription to be certain enough, yet 
7118912 z. cap. 4. the Defendant is diſabled from taking the Eſtate, 
1 being a Papiſt; there ſeems at preſent to be a good deal of Weight in 
ir firſt Objection, and yet it may poſſibly be reduced to a Certainty, 
1 2 is may be made good; and it ſeems natural to imagine, that by 
* ords of the Will the Teſtator intended the ſecond Son of Jem 
WT 5 ſhould take, and the rather, as the Teſtator has made the next Li- 
om th the third, fourth, and fifth Sons, Qc. of the ſaid m Dor- 
; but if the ſecond Son cannot take, yet if the third, Sc. Sons are well 
| | | deſcribed, 


i 
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®Page799 * deſcribed, the Da -hters of Thomas cannot recover; 
ſieem to be ee ee As to the ſecond Ob ro 2} 80 then 
bound FOES Jection 1 think my. 
ound by the Determination of the Houſe of Lords in the Ca 7 
Roper and Ratclyffe, that the Word Purchaſe extends to a Devid, f 0 . 
fore thata Papiſt is incapable of taking an Eſtate by Will; they N _ 
Defendant's Title as it will, the Plaintiff muſt recover on his 2055 ty 
and not on the Weakneſs of the Defendant's Title; and my ack Dl , 
is this, the Deviſe here is to Truſtees to the Uſe of them or their H ” 
Sc. I think this would clearly be a Deviſe tothe Uſe of the Tran tho 
BD the Clauſe of raifing Money by Rents and Profits was omitted; ſo ber : 
P a Deviſe to Truſtees, in Truſt not only for the ſecond Son of ha Dy x 
but for all other his Sons now living, one of which is not found to a 
Papiſt; it hath been ſaid indeed, that this Deviſe being for the Beneft f 
Papiſts, the Truſt itſelf is void; but the + Ro is, if the intire Tu 
ihould not be for the Benefit of Papiſts, in the preſent Caſe, the youngeſt 
Son of Fekn D:rrel may be able to take for ought appears to the eee 
and therefore I think that this latter Part of 55 Truſt being lawful vill 
ſupport the legal Eſtate in the Truſtees; and here he put the Caſe ſupra o 
Carrick ver. Errington, and ſaid, that, according to 85 Reſolution in thi 
Caſe, the Lands in Queſtion cannot be in the Heirs at Law; but in the 
Truſtees; becauſe here is a Truſt for a Son of John Dorrel, who gas not 
a Papiſt, as well as for other Children yet unborn: ſo that the Plaintiff 
have no Title to recover in this Action, but have miſtaken their Remedy; 
for if they have any, it ſeems to be by Bill in Equity againſt the Trufiees 
for an Account of the Profits; and it is certain, in the above-mentioned 
| Caſe, that the Eſtate could not veſt in the Remainder-man, becauſe he be- 
ing then in by Purchaſe, it could never be afterwards deveſted for the he. 
nefit of ſuch Child as A. ſhould happen to have; but he ſaid, that he dd 
not give this as his abſolute Opinion, but only to point out the Difficul 
ties which ſtuck with the Court: It was adjourned, and no farther Pr 
ceedings were had therein. | ; 

P:lbamver. A Mortgage was made to a Papiſt, who aſſigned to a Proteſtant fora 

Fletcher. full Conſideration; an Ejectment was brought againſt the Aff ee by 
Mich. 1929. ſubſequent a" fen who recovered by reaſon of the Diſability of the 
firſt E all this appeared upon a Bill brought in Chancery; anc 
my Lord Chancellor was of Opinion, that a Mortgage to a Papiſt is void; 
but in this Caſe the Aſſignment to the Proteſtant, and the Trial in Ee. 
ment, were both before the 3 Geo. 1. cap. 18. which, were it otherwiſe, 

| would it ſeems have made an Alteration. 

on Lord Pe- In a Caſe which came on before my Lord King in the Court of Chancen, 
ver's Will. it appeared that my Lord Dover was poſſeſſed of a long Term for Years, 
and made his Will, and his Lady who was a Papiſt Executrix thereof, 1t 
was reſolved by my Ld. Chancellor, that notwithſtanding the diſabling AR 
11& 12 W. 3 cap. 4. the Term veſted abſolutely in her, and that this was 
not a Purchaſe within that Act; and he ſaid, that a Papiſt may be Teuu 
in Dower, or by the Curteſy; becauſe in all theſe Caſes it is by Operation 
. of Law, and not by any Act of the Party, that the Eſtate comes lo hin 
Mallem ver. It hath been adjudged, that a Papiſt may deviſe to 2 Proteſtant; i 
* N i which Caſe it was agreed, chat where an Anceſtor dies ſeiſed of an Eflut 
i C. B35 of Inheritance, it deſcends upon and veſts in his Heir, (though a Papi) 
„B. forthe Benefit of his Heirs, and that the next Proteſtant a- Ein has o 
| Right to the Perception of the Profits during the Non-conformity aft 


1 Heir. i 

| | Smith ver. Upon the Marriage of Mr. Paine with one Mrs. Gage, Lands in 

Read, Trin. County of Surrey were ſettled and conveyed to the Uſe of the H 

12 Geo. a. and Wife for their Lives, and the Life of the Survivor of them; 
to the Uſe of the firſt and every other Son in Tail, Remainder py 
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ekt Heirs of the Huſband; the Marriage took Effect, but Mr. Paznethe 


irt deviſed all his Lands to his Wife and her Heirs. In 1730, Mrs. 
Pine the Wife deviſed all her Real Eſtate to the Defendant, ſubject to a 
few Legacies mentioned in her Will, but lived and died a Papiſt; but that 
king difficult to prove at Law, the Plaintiff Mr. Smith who had married 
Els, Paine, Heir at Law to Mr. Paine, he and his Wife filed their Bill 
inſt the Defendant to ſet aſide the Marriage-Settlement and Will of Mr. 
Hine the Huſband, under which Mrs. Paine claimed; and in particular 
prayed, that the Defendant might diſcover whether Mrs. Paine the Wife, 
under whoſe Will he claimed, wasa Papiſt ornot. To which the Defendanc 
leaded the Statue of 11 & 12 W. 3. cap. 4. Upon arguing this Plea it was 
ſiſted upon for the Defendant, that it was a ſtanding Rule in this Court, 
chat no Perſon was bound to diſcover what might ſubject him to the Penalty 
of an Act of Parliament; that the Statute of” 11 12 IF. z. cap. 4. was a 
penal Law, and the Party, who would take Advantage of ſuch Law, would 
derer be aſſiſted in a Court of Equity, which never aſſiſts a Forfeiture ; he 
who would claim any Thing forfeited, muſt make out the Forfeiture him- 
ſelf; for no Perſon thall be obliged to diſcover a Fact that would be a For- 
ature of his own Eſtate. If a Copyholder commits Waſte, it is a Forfeiture 
of his Eftate to the Lord of the Manor; but if the Lord of the Manor comes 
into this Court for a Diſcovery, whether the Copyholder has been guilty of 
Waſte or not, the Copyholder is not bound to anſwer; for no Law in the 
World obliges a man to accuſe himſelf; if an Eſtate is given to a Woman 
tarante viduitate, ſhe is not bound to diſcover whether ſheis married or not; 
becauſe the Diſcovery of that Fact might be the Loſs of ker Eſtate. That 
Diſabilities and Forfeitures were of the ſame Nature; that a total Incapa- 
city or Diſability to hold at all, (which is the Caſe of Papiſts) was cer- 
tiny as much a Penalty, as a Forfeiture of an Eſtate which the Party 
before was capable of holding; that as Mrs. Haine would not have been 
obliged in her Life- time to Adder whether ſhe was a Papiſt or not, the 
Detendant who claims under her ought not to be obliged to diſcover it. 
On the other Hand it was inſiſted by the Counſel for the Plaintiff, that it 
was not their Buſineſs to examine, whether the Acts of Parliament made 
29ainſt Papiſts were hard Laws or not, they were Laws, and that was 
ſufficient for their Purpoſe ; that this was not the Caſe of a Forfeiture, 
but it was to diſcover a Fact, which if true, the Eſtate was never in Mrs. 
Fiine, becauſe the AR of Parliament makes all Papiſts abſolutely inca- 
* of being Purchaſers; if ſhe was a Papiſt, the Eftate never veſted in 
er; and as ſhe was not capable of holding it, ſhe could not give it away 
to the Defendant, therefore could never forfeit the Eſtate; ſor no Perſon 
an be ſaid to forfeit an Eſtate he never had. An Alien is incapable of 
bolding Lands at Common Law, yet he is obliged to diſcover whether he is 
in Alien or not; and his Diſcovery of that Fact, whether he is ſo or not, 
an never be a Forfeiture of his Eſtate, becauſe he never had a Right to 
it; ſo in Caſe of a Baſtard who is 1u/lius flius, and incapable of claiming 
Lands by Deſcent; he ſhall diſcover whether he is ſo or not, for the ſame 
raſon; ſo a Perſon claiming under a Bankrupt, whoſe Goods are veſted 
n the Aſſignees of the Commiſſion of Bankruptcy for the Benefit of Cre- 
ditom, muſt diſcover whether the Perſon, under whom he claims, was a 
krupt or not at the Time of the Conveyance: That all theſe Caſes 
Cepend upon the ſame Reaſon, and were no Forſeitures, becauſe the Eſ- 
"er were never in them; ſo if Mrs. Paine was a Papiſt, ſhe was incapa- 
having the Eftate herſelf,” and could not give it away; and there- 
ore the Defendant could never forfeit it, becauſe the Eſtate was never in 
im. But my Lord Hardwicke was of Opinion, that the Defendant was 
dot obliged to diſcover whether Mrs. Paine was a Papiſt or not; d 
| | e 85 ere 


Hulband died in the Life- time of Mrs. Paine, without leaving Iſſue, having page doo 


Page 


$01 there is no Rule better * eſtabliſhed in this Court, than that a | 
not be gbvged to anſwer to what may ſubject bins to he Pe | 


Religion. It is objected, that this is not the Caſe of a Forfeiture, becaiſ 
EF | - 


"I 4 13 1 4 — * 
the Eſtate was never veſted, and therefore can never be deveſled: mas 
J +. Fs 4 3 


whether he is a Papiſt or not, he is not- bound to diſcover; and where 


Pardons by Implication, and where the Kin 
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(H) 


AR of Parliament; no Perſon can doubt whether this Act is not a þ 
Law, and whether the Clauſes relating to Papiſts are not Difabilineg 
Incapacities, impoſed by way of Penalty upon all Perſons exerciſing : 


all falls under the ſame Reaſon; and an Incapacity or Diſability to hol 
at all by Act of Parliament, is certainly as much a, Penalty as the Fe 
feiture of an Eſtate by a Perſon who had a Right to enjoy it before h 
Forfeiture. That if a Bill is brought againſt the Perſon ſor a Diſcovery 


the Difference between him and the Perſon claiming under him! Here; 
a Diſability impoſed by Parliament, by way of Penalty, upon a particu 
lar Set of Men upon the Account of their Religion, the Diſcovery o 
that Fact ſubjects them to a Penalty ; and this 1 Wo like the Caſe of ar 


Alien or Baſtard, who are incapable by the general Laws of the Land id Bu 
inherit; beſides, what ſways with me much, is the great Incontenienc ena 
that would follow, ſhould this Plea be diſallowed; we ſhould have ng had 7 
thing in this Court but Bills of Diſcovery, whether ſuch and ſuch Per but n 
| 1 75 were Papiſts or not, and no Body knows what Confuſion woul or 
follov /; therefore the Plea muſt be allo wet. 5 R 0 
| | con 

: — —— ooerrs X — the 
1 | ol un 
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(A) By whom to be gzanted. 802. 
(B) Jn what Caſes and koz what Dfrences it may 
, fofifid ane lcd yes + 
4-4 (©) 730 a Pardon is grantable of comme 
ECC 13 5 
(D) Df the Ualidity of a Pardon; and herein by 
what Adtozds Treaſon, Murder, Felony, ant 
bther Offences may be pardoned ; and herein ol 


.  thall be aid to be deceived in his Gant ther 


Bu 

of, 805. | IP BL 1s LL | or Dj 
(E) Whether a Pardon may be conditional, le 
(F) Who may take Advantage of a Pardon, andy» 
to whom it ſhall be ſaid to extend. 807. 2 
() Jn what Manner a Pardon is to be taken M 
vantage of, 88. „ IS tus Ar 

% OR > OT Su 
And herein, . 5 x Cie 5 + ood 

1. In what Manner a general Pardon by Parliaments Wi 
co be taken Advantage of. 88. 4 
2. In what Manner a particular Pardon under be — 


Great Seal is to be taken Advantage of. 0 c 
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7 P- AS R i Do 0 | N. | : 
rhe Effects and Conſequences of a Pardon, and 
2 GO what the Pazty thall be reſtoꝛed. 809. s 


— 


(a) By whom to be granted. Page gos 
12 Power of n Offences is inſeparably incident to the Show. 284. 


Crown; and this High Prerogative the SY is „ 
y whoſe Cafe, could it 


Here : ſpecial Confidence, that he will ſpare thoſe on | 

"articy te foreſeen, the Law itſelf may be 2 willing to have excepted out 

very is general Rules, which the Wiſdom of Man cannot poſfibly make ſo 

ot ar perlect as to ſuit every particular Caſe. | | abs 

and to But it ſeems, that anciently the Right of pardoning Offences within Co. Lit. 114. 
enen ccnain Diſtricts was claimed by the Lords of Marches and others, who3 laſt. 233. 
we nd had Jura Regatia by ancient Grants from the Crown, or by Preſcription. H 
h Per But now by the 27 H. 8. cap. 24. ſe. 1. it is enacted, That no Perſon 

would or Perſons, of what Eitate or Degree ſoever they be, ſhall have Power 


" to pardon or remit any Treaſons or Felonies whatſoever, nor any A- 
N lie to the ſame, nor any Outlawries for ſuch Offences, whether 
committed in Eugland or Wales, or the Marches of the ſame, but that 
de King ſhall have the whole and ſole Power and Authority thereof 

* united and knit to the Imperial Crown of this Realm, as of good Right 
* and Equity it appertaineth.“ OE dts | 1 Ig 


* — * oY — 


3) In what Cafes and fo2 what Otkentes it may be 


* laid down in general, that the King may pardon any Offence Plow. 487, 
whatever, whether againſt the Common or Statute Law, fo far as the Keilw. 134. 


n ublic is concerned in it, after it is over, and conſequently may prevent a La Co. 29, 
and Popular Action on a Statute, by pardoning the Offence before the Suit is} Inſt, 455 
* vamenced; but it ſeems, that he cannot wholly pardon a Public Nui- Vaugh. 333- 


ſuce while it continues 1 uch, becauſe ſuch Pardon would take away the 
only Means of competing a Redreſs of it; yet it is ſaid, that ſuch a 


her Pardon will fave the Party from any Fine to the Time of the Pardon. | 

But it ſeems agreed, that the King can by no previous Licence, Pardon Dav. 75. 

907 ir Diſpenſation, make an Offence difouniſhable which is Malum in fe; as5 Co. 35. 
Y eicher againſt the Law of Nature, or ſo far againſt the Public Good '* Co. 29. 
and 's be indi able at Common Law; and that a Grant of this Kind, tend- | 


WW to encourage the doing of Evil, which is the chief End of Govern- 

gent io prevent, is plainly againſt Reaſon and the common Good, and 

therefore void. | | ET, 5 

And hence it hath been inſiſted, that the King's Grant to the Biſhop of Hauk. 

tal y and his Succeſſors, having the Cuſtody of a Priſon, that they P. C. 389. 

be quiet ſrom all Eſcapes, Which hath been (a) adjudged to be a (%) 3 H. 3. 

vi R rant, is not Law; as being but a fingle Inſtance, and contrary to 5. Pl. 30. 

re ule; becauſe a Grant of this Kind, tending to make a Gaoler leſs 

| Rent in his Duty, by taking off the legal Puniſhment of his Negli- 

s plainly againſt the common Good? 5 | 

a where a Thing in its own Nature lawful, is made unlawful by Parlia- 2 Hwk. P. 
it, as the Carrying Bell: metal, fc. out of the Realm, Importing Mer- C. 389390. 


nts 


. everal 
chandizes Authoritice 


6 there cited. 


chandizes in foreign Ships, Selling Wines beyond a certain Pr: n 5 
out a Licence, M Aegis Seri Sc. Ben Money of r Cl b 
Sc. it was formerly taken as a general Rule, that the King might dif J. chart 
with it, as to a particular Time or Place, or Perſon, ſo far as Vs 

*Page803 lic was * concerned in it; unleſs ſuch Diſpenſation could not but . 
| | tended with an Inconvenience, as the Introducing a Monopoly; or Fra 
_ trating the End for which the Law was made; as the Licenfins a —_ 
lar Perſon to import foreign Cards or Wines, . in which Gali a 
commonly taken to be void; alſo where a Statute gives a particular 1 
reſt or Right of Action, to the Party grieved, as the Statutes of Mortnais 
thoſe againſt Maintenance, Forcivle Entries, Carrying Diftrefles on of 
the Hundred, 1 61 Se. it has been always agreed, that no Charter from 
the King can bar the Right of the Party grounded on ſuch Statute: a 
where a Statute is expreis, that the King's Charter againft the Purpon of 
it, though with the Clauſe of Nor obfaxte, ſhall be void; it ſeems to hare 
been always generally agreed, that regularly no ſuch Clauſe could diſpenk 

with it. hs „ Go EET 


. 


2 Hawk. Alſo it ſeems to be agreed, that no Diſpenſation of any Statute except barge 
P. C. 391. the Statutes of Mortmain, was of any Force, without a Clauſe of N; 
 ebſiante; neither is ſuch Clauſe of any Effect at this Day; for it is de- 
ared and enacted by 1 V, & M. fel. 2. cap. 2. that no Diſpenſation by 
Non obfiante of or to any Statute, or to any Part thereof, be allowed; but If t 
that the ſame ſhall be held void, except a Diſpenſation be allowed in ſuch appeal 
Statute; but 1t is provided, that no Charter, Grant or Pardon, granted 
before 23d of October 1699 ſhall be any Ways invalidated by that Ad, 
but that the ſame ſhall be and remain of the ſame Force, and no other, for de 
as if the ſaid Act had never been made. ; 8 
| Plow. 487. The King can by no Charter whatſoever bar any Right of Entry ode 0! 
2 Rol. Abr. Action, or any legal Intereſt or Benefit before veſted in the Subject; ad Lime 
2 A therefore it ſeems clear, that he cannot bar any Action on a Statute by the bi A; 
: xo . Party grieved, nor even a populkr Action commenced before his Parday | 
| Keilw. 134. nor a Recognizance for the Peace before it 1s forfeited, | 7 
4 Neither can the King pardon an Appeal, except only where it is carried iro Pur 
P. C. 392. on at his Suit, after a Nonſuit; and therefore if a Perſon attainted, on an By 1 
Appeal carried on at the Suit of the Party, get the King's Pardon, he mf ſhal 
3 Tue a Scire facias 8 Appellant before the Pardon ſhall be allowed, 
2 Hawe. Andif the Appellant appear on the Seire facias, he may pray Execution 
P. C. 392, notwithſtanding the Pardon; but if the Sheriff return a Scire factas, or tw 
WMWizxile, and the Appellant appear not on Demand; or if he return the A. 
pellant dead, the Appellee all be diſcharged; but ſome have holden, thit 
in this laſt Caſe a Shore Facias ſhall go againſt the Heirs of the Deceaſed 
Hawk. P. C. But there is no Need of any Scire facias againſt the Lord by Eſchez, 
392 _ becauſe the Pardon no Way tends to reverſe the Attainder whereon th 
ITitle of Eſcheat is ſounded. SO 8 
Hawk. P, If ſeveral Perſons be outlawed on an Appeal, and one gets his Pardo 
C. 393- allowed on the Non- appearance of the Appellant, on a Scire facin to U 
ſeems that the Reſt can take no Advantage thereof, but muſt ſue their & 
- facias, Ic. in the ſame Manner as if there had been no ſuch Default. Law, | 
r for this It hath been ſtrongly holden, that the King may ardon the Bumi dr whe 
Haw. Of the Hand on a Conviction of Manſlaughter on an E as being 0 BG the 
F. C. 393, Part of the Judgment at the Suit of the Party, but a col ateral m__ bf Cou 
plary Puniſhment inflicted by Statute, and intended only by way old 
faction to the Public Juſtice, like the finding of Sureties by one 
; on the Statute againſt Treſpaſſers in Parks © = 
5Co. gr A Pardon will not only diſcharge any Suit in the Spiritual Com ny! 
Latch 190. officio, but alſo any Suit in ſuch Court ad inflantiam partis pro oe 
| = Eliz. orum, or ſalute anime, as for Defamation or laying violent a 
H ” 31 Clerk, S. and if the Time, to which the Pardon. has ai" 
rc. Jac. to the Award of che Coſts to the Party, or as it is generaf op 
335. | | | 
2 Hawk, P. C. 394. 3 Term. Rep. 315, | 


I 


P. AKAD O Na. 
ij be ſubſequent to the Award, but prior to the Taxation, it ſhall diſ- 


"wy dure them, but not if it be ſubſequent to the Taxation; and the ſame _ 
— ule holds as to Coſts taxed to the Party grieved on a Contempt in a Court 
Pub- of Equity ; but gere as to Coſts taxed by the Prothonotary on an Attach- *Page $04 


ment; for they are not given by the Court of Coun, but the Offende 
ſubmits only to pay them by way of Compoſition. g : 

Ia Perſon be impriſoned on an Excommunicato capiendo for Non-pay- Jon. 227. 
neat of Coſts, and the King pardons all Contempt, it is ſaid, that he? Rol. Abr. 
hall be diſcharged without any Scire facias againſt the Party, and that the 178. 


Party muſt begin a- new to com | a Payment of the Coſts; becauſe the win Jac. 


it of [apriſonment was grounded on the Se which is wholly pardoned. 8 Co. 68,69. 
from But no Pardon will diſcharge a Suit in the Spiritual Court, any more 5 
allo kin in a Temporal, for a Matter of Intereſt or Property in the Plaintiff; Eg : 35 
n of u for Tithes, Legacies, Matrimonial F Contracts and ſuch like; alſo it is Cro. Car. 
hare reed, that after Colts are taxed in a Suit in ſuch Courtat the Proſecution 46-7. 


atthe Party, whether for a Matter of private Intereſt, or 2 reformatione t There 


unn, or pro ſalute anime, or for Defamation, &. they ſhall not be diſ- "gd 2 


xcept WW harged by a ſubſequent Pardon. 75 | in ide Be 
M 5 . 5 N + eleſiaſtical 

$ 0 | Courte, to compel Marriage by Reaſon of iny Cogtraft, Cc. 26 Geo. 2. c. 33.1, 13 · 
MN ; 5 7 22 | ; : 

; . If the Offence be pardoned after Coſts taxed, and then the Defendant à Rol. Abr. 
fuch : ppeal, and the Superior Court give new Coſts for or againſt him, ſuch 304. | 
anted Colts ſhall not be avoided ; becauſe the Coſts in the firſt Suit being taxed No 853. 
Ad, before the Pardon, and therefore not avoided by it, the Appeal was proper Lich AAP 


fr determining whether they were well given or not, and conſequently. 
Coſts were as properly given on ſuch Appeal as in any other Caſe; but if 


try of MY te Offence be pardoned, pending an Appeal, and the Pardon relate to a 

ne precedent to the Award of the Colts, and chen the Appellant deſert 

by the Wis Appeal, and the Court award Coſts againſt him in reſpect of ſuch De- 

don, nion, it ſeems that he may have a Prohibition; becauſe the Pardon, 

1 ving diſcharged the Coſts of the firſt Suit, made the Appeal to be of 
bt Purpoſe. . oy Ts. | | 

on an By the 12 &13 V. 3. cap. 2. ſect. 3. No Pardon under the Great Seal | 

m ſhall be pleaded to an Impeachment by the Commons in Parliament.“ 

owed, = 55 15 

cution WY _ | | | Fs” 

Ir td | | | | 

(Cc) Where a Pardon is grantable of common 


Bight, 


cheat, | 3 3 2 

10 the E Y the Statute of Gloucefer, cap. g. it is enacted, That if it be ſound 2 luſt. 316. 
* * by the Country, that a Perſon tried for the Death of a Man did it 

a im his Defence, or by Misfortune, then, by the Report of the Juſtices 

2 to che King, the King ſhall take him to his Grace, if it pleaſe him.“ 


| But it ſeems to be ſettled at this Day agreeably to the antient Common , Hauk. 
Lan, in atfirmance whereof this Statute was made, that in ſuch a Caſe, p. C. 380, 


a” dr where one indicted of Homicide fe defendendo conteſſes the Indictment, 381. 
ng (the Party cauſe the Record to come into Chancery, the Chancellor will 
= { Courſe make him a Pardon without ſpeaking to the King, and that by 

1 uch Pardon the Forfeiture of Goods may be ſaved; for theſe Words, it 


ball plcaſe the King, ſhall be taken as ſpoken only by way of Reverence 
1 and not intended to make ſuch a Pardon diſcretionary. But if the 
arty be found to have fled, it is made a Puere, if the Pardon ſave the 
orteiture for the Flight; ſor that is not grounded on the Homicide but 

da the Contempt of t Law. | : Tn 
He. 1 If 


PP” AOURU DAG NI 


3 Inſt. 129. If an Approver convict all the Appellees, whether by Battle a. 
5 3 the King 5 merito Jufiitie ought pion him as oo 10 — 
5 e. 1717770... nt Ve” Cy IPiL > hs Ninn of ds 
| 7» 33. 0 1 I 7 ad ; . # Ws | 
*Pavego<s By the 4&5 V. & Al. cap. 8. it is enacted, That if an 
b us Perſons out of Priſon ſhall commit any Robbery, and ae 
ver two or more who then had or afterwards ſhall commit any Robben 
g 44 ſo as two or more of them ſhall be convicted, any ſuch Diſcoverer ſhall 
be intitled to a Pardon for all Robberies committed before the Diſco 
very, which alſo ſhall bar an Appeal. me 
And by the 6 £97 N. & M. cap. 17. it is enacted, That if any Per. 
on or Perſons out of Priſon ſhall be guilty of clipping, coining, coun. 
0-1 1-21 * terfeiting, waſhing, filing or otherwiſe 'diminiſhing the Coin of thi 
Realm, and afterwards difcover two or more who then had or afier. 
Wards ſhall commit any of the ſaid" Crimes, ſo as two or more of them 
„ ſhall be convicted, any ſuch Diſcoverer ſhall be intitled to a Pardon for 
all his Crimes committed before the Diſcovery.” ves 
A the 10 C 11. 3. cap. 23. (which excludes Clergy from thoſe who 
mall in any Shop, Ware-houle, Coach-houſe or Stable, privately fleal 
any Goods, &c. of the Value of 5s. though ſuch Shop, c. be not broken 
open, and tho' no Perſon be therein, or ſhall aſſiſt, hire or command any 
FL Perſon to commit ſuch 'Offence,) If any Perſon or Perſons ſtall com- 
mit any Burglary, Houſe-breaking or Felony, in ſtealing of any Horſe 
or Horſes, or any Money, Wares or Goods from whom Clergy is by 
«that Act taken away, and being out of Priſon ſhall diſcover two or 
« more, who then had or after ſhall commit any ſuch Felony, and ſtall 
be convicted thereof, ar cauſe to be diſcovered and apprehended tuo or 
% more, who ſhall be convicted as aforeſaid, every ſuch Diſcoverer ſhall 
be intitled to a Pardon for the Felonies aforeſaid committed before fuck 
„„ %ͤ ( * 
And by the 5 Ann. cap. 31. it is enacted, That every Perſon who 
% thall be guilty of Burg ary, or of the felonious Breaking and Entering a 
_ « Houſe in the Day-time, and after ſhall diſcover two who ſhall have 
«committed ſuch Felony, ſo as they be convict, Qc. ſhall have gol. and 
« a Pardon of all Felonies, except Murder, S. 


her or e " a . 10 * 7 1 * 8 . 3 77 
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(o) Ot the Ualidity of a Pardon; and herein by 
what Uozds Treaſon, Murder, Felony and other 
--Dffences, may be pardoned; and herein of Pat 

dons by Xmplication, and where the King (hall be 
__-- - " ſaid to be deceived in his Gꝛant thereof, 
Yelv. 4 , j 1 | i Pe x r ule; that hereverit 2 rs by the Re- 
4th i r wot 209, phe ee . 5 7 5 . . age not rightly 


2 apprized both of the Heinouſneſs of the Crime, and alſo how 5 
2 Rol. Abr. Party ſtands convicted upon Record, the Pardon is void, upon 4 


188. - ſumption that it was gained from the King by Impoſition. 


pl. 26. n 
Ram. 13. Sid. 41. 3 loft, 238. 


2 


. 


EA. 


| PT N Di Os 7 Ng *. 
And upon this Ground it ſeems agreed, that if a Man attainted of Fe- 


9 2 Hawk. P 

10 looy get a Pardon, which doth not mention the Attainder, the Pardon will C. 382-3. 

he be ineffectual; alſo it hath been holden, that the Pardon of a Perſon con- . 
victed by Verdict of Felony is void, unleſs it recite the Indictment and Con- 

or viction; | alſo it hath been queſtianed, if the Pardon of a Perſon barely in- | 

©0- died of Felony be good, without mentioning the *IndiQment ; but it * Page 806 

N. hach been adjudged, that ſuch a Defect is ſalved by the Words five indid a. 

al tus five non. | HY _ 1 ten ted, | 

c0- ſt hath been holden, that antiently a Pardon of all Felonies included all 2 Hawk. 


'Treaſons as well as Felonies; and it ſeems to be taken for granted in many 
Books, that ſuch a general Pardon is even at this Day pleadable to-any Fe- 


P.C. 383-4- \ 


P. C. 466. 


2 Hale's 


un- lony, except Murder, Rape, and Piracy; and that the only Reaſon why it 
thus may not alſo be pleaded to Muider and Rape is, becauſe 13 R. 2. (at. 2. Hift. P. C. 
” cap. 1. I 16 R. 2. cab. 6.) requires an expreſs Mention of them; and that 45. | 


the only Reaſon why it is not pleadable to Piracy is, becauſe it is a Felony 
by the Civil Law only. 3 8 


« that makes it ſhall be compriſed ; and if it be found untrue, the Charter 
« ſhall be diſallowed ; and the Juſtices, before whom the Charter ſhall be 


« ſhall diſallow the Charter.“ 


ads No Pardon of Felony ſhall be carried beyond the expreſs Purport of it; 
e and therefore if the King, reciting an Attainder of Robbery, pardon the 
al Execution, he thereby neither pardons the Felony itſelf, nor any other Con- 
r. ſcquence of it beſides the Execution. 7 Lt 

all lt is enacted by 2 E. 3. cap. 2. That Charters of Pardon of Manſlaughters 


ſhall not be granted but where the King may do it by his Oath, that is to ſay, 
where a Man ſlayeth another in his own Defence, or by Misfortune ; neither 
is there any Precedent in the Regiſter of the Pardon of any other Homicide, 
but ſuch as is done either in Self-defence or by Miſ-adventure, or by infants, 
or Madmen ; and from hence ſome have diſputed the King's Power of par- 
doning any other Homicide ; but this is contrary not only to the general 
Tenor of the Books, but alſo to the plain Purport of 13 Rich. 2. flat. 2. 
cap. 1, which reciting that Treaſons, Murders and Rapes, had been frequently 
committed, becauſe Pardons had been eaſily granted in ſuch Caſes, enacteth, 
+ That no Pardon ſhall be allowed for Murder, or for the Death of a Man 
| * ſlain by Awaic, Aſſault or Malice prepenſed, "Treaſon or Rape of a Wo- 
man, unlefs the fame Murder, Qc. be ſpecified in the ſame Charter; and 
if the Charter of the Death of a Man be alledged before any Juſtices, in 
which it is not ſpecified that the Party was murdered or ſlain by Await, 
Aſſault or Malice prepenſed, the ſame Juſtices ſnall inquire by a good In- 
| © queſt of the Viſne where the Dead was lain, if he were murdered or ſlain 
* by Await, Oc. and if they find that he was murdered or flain by Await, 
gc. the Charter ſhall be diſallowed.” ? ; | 


: «Zante, but by 1 V. & M. ſeff. 7: Tap. 2. it is declared, That no Diſpenſa- 
0 | tim by Non obſtante of or to any Statute ſhall be allowed. ; 
cf the mn Pardons of e remain as they were at Common Law; and 
1 kr. therefore the Pardon of the felonious Killing of J. S. may be pleaded to an 


dent of Mayſlaughter in killing him; but where ſuch a Pardon is 
Ong: to a Coroner's Inqueſt of Manſlaughter, the Court may refuſe to 
it, 


Ila general AQ expreſily x ; 3 
preſsly pardon Petit Treaſons, and except Murdery, it 
<nnot be avoided by indicting a Perſon guiity of Petit Treaſon for Murder 


5 omitting the Word Proditorie; for the leſs Offence being included in 
Ol. III. - 3 M : he 


U 


alledged, ſhall inquire of the ſame Suggeſtion, and, if they find it untrue, 


Authorries 


it hath been formerly often adjudged, that Murder might be pardoned Sid. 366. 
er the general Deſcription of a felonious Killing, with a Clauſe of Non Show. 283. 


By the 27 E. 3. cap. 2. it is enaQed, That in every Pardon. of Felony _ 
« granted at any Man's Suggeſtion, the Suggeſtion and the Name of him 


6 Co. 13. 
2 Hawk. 


2 Hawk. 
P. C. 385-6. 


and ſeveral 


there cited. 


Keling 24. 

3 Mod. 37. 
2 Keb. 363, 
41s. 

Keling 24- 

2 Jon. 56, 


till the Fact be found Manſlaughter by a Jury directed by a higher 


4. 235. 


5 | 
6 Ca. 13. 1 


the greater t# pardoned by the Pardon of it ; and therefore ſuch an Excepti u 

of Murder is to be intended of ſuch Murder only as is ſpecially fo calle! 

and doth not amount to Petit 'Freaſon. EL 5 
ev. 8, 120. Neither doth the Exception of Murder in a general Act of Pardon cf al 
id. 18. Felonies extend to a Felo de fe; for though his Offence be in Stridn -, 
Murder; yet in common Speech, according to which Statutes are commo ly | 
"expounded, it is generally underſtood as a diſtin& Offence, the Word 
Murder ſeeming prima facie to import the Murder of another. 
Plow. 401. It is ſaid, that a general Act of Pardon of all Felonics, Miſdemeanors and 
33 other Things done before ſuch a Day, pardons a Homicide from a Wound 
C. . before the Day, whereof the Party died not till after; becauſe the Stroke 
Dyer 99. pl. being pardoned, the Effects of it are conſequently pardoned . | 
bs. TI the | | 3 
* has ifs Commencement beſore the Pardon takes place, but net its Completion, the Pda. 
ſhall operate in Favour of the Priloner, as it would have done had the Felony been compleat before 
the Pardon. This is the true Senſe of the Doctrine in Cole's Caſe. Nicholas's Caſe 1748. Foſt. 64. 
But if a Man gives a Stroke, or Poiſon, (which, till Death enſues upon it, is only a Miſdemcanor) 
and a Pardon is granted of all Miſdemeanors, c. but not of Murder or Poiſoning, and afterwards 
the Party dies, the Felony is not pardoned. 74. Zo . 


Lev. 106. It is ſaid, that a Pardon of all Miſpriſions, Treſpaſſes, Offences and Con- 
. tempts, will pardon a Contempt in making a falſe Return, and a Striking in 
2 2. Weſtminſter-Hall, and Battery, and even.a Premunire ; allo it is laid down 
© 1n general, that it will pardon any Crime which is not Capital. No 
2 Hal. Hiſt, If 4. be indicted of Firacy, and refuſing to plead hath Judgment of Paine 
P. C. 252. fort & dure, and by the General Pardon Piracies are excepted, but the Judy- 
cited from ment of Paine fort & dure is pardoned by the general Words of all Con- 
Dycr;os.a, tempts ; guere whether, he may be arraigned for any other Piracy ; but by 

the better Opinion, he may be arraigned of any other Piracy committed be · 
fore that Award. e 


— — 


4 (E) Whether a Pardon map be conditional, 


Co.Lit.274. 1 T ſeems agreed, that the King may extend his Mercy on what Terms he 
b. 2 Hawk. I pleaſes, and conſequently may annex to his Pardon any Condition that | 
P. C. 394. he thinks fit, whether precedent or ſubſequent, on the Performance whereof 

the Validity of the Pardon will depend. „5 . | 
Moor pl. Alſo it hath been held, that in every Pardon for a Capital Offence, where 
662, the Party was obliged to give Security, there is a Condition in Law annexed 

to ſuch Pardon, ſo that if he forfeits ſuch Recognizance, his Pardon be. 
{ Perſons comes void, aud he may be taken aud executed on the frlt Judgment}. 


pardoned of | FRED 
Felony may be bound to their good Behaviour for ſeven Years. 5 W. & M. c. 13. which vi F 


: 5 „he, | 
als? 6 po 
RE Rs RE; e 10 5 
(F) Who map take Advantage of a Pardon, and to whom 
| it ſhall be ſaid to extend, 5 
| a J Otwithfianding all Felonies are ſeveral, yet the Felony of one Mat 
8 4 5 N may be ſo = dependant on that of another, that the P 2 


Dyer 34. pl. one will neceſſarily enure to the Benefit of the other; as where 
. Gipal is allowed his Pardon before his ConniQtion, in which Caſe the Acc 


* 


Reg 


1 ” & N » 0 We” 
fary may by a neceſſary Conſequence take Benefit of eee, 


be arraigned till the Principal is convicted. | P. C. 387. | 
Where a Man is bound to the King as Surety for another's Pebt, it is 2 Hawk. 

clear, that the Diſcharge of the Principal is a Diſcharge of the Surety ; but P. C. 387. 

where a Man is bound to the King for another's Performance of a future 

AR, the Diſcharging of the other from ſuch future Act will not diſcharge 

the Surety ; but guære if both had been bound, and the Subject no Way in- 

tereſted in the Matter. „ Re, . | 
The Pardon of A. B. and C. of all Felonics by them 1 wont BI Dyer 34. pl. 

| ing or any of them, is void; for it ſuppoſes them jointly guilty, and ex: 21. 
xs to bear but joint Felonies, whercas all Felony is ſeveral in each Of- 28 . 
fender, and cannot be joint. 5 | e 


— 
—_— 


*(G) Jn what Panner a Pardon is to be raken Advantage - Page bet | 
Tre bh dk: And herein, 5 8 1 
1. In what Manner a general Pardon by: Parliament is to be taken Advan- 
. 5 5 tage of. ; : 


EREIN we muſt firſt obſerve a Difference between a Pardon by Parlia- 2 Hawk. .. 
ment and that under the Great Seal; that as to a Pardon by (a) Par- P. C. 396. 
liament, the ſame cannot be waved, becauſe no one by his Admittance can 8 oy 
give the Court a Power to puniſh him, where it judiciouſly appears there is rannten 


no Law to do it; but a Man may wave a Pardon under the Great Seal, by als I 
pleading other Matter, without taking any Notice of it. Advantage 


' | T of, unleſs it 
be taken out and pleaded under the Great Seal. Keb. 707. 


If the Body of a General Act of Pardon either except divers Perſons by 2 Hawk. 
Name, or except all who come under a general Deſcription, as all who ad- . 
hered to J. S. the Court is not bound (neither ought it, as ſome ſay, ) to 1 
give any one the Advantage of it; uuleſs he plead it, and ſhew, in the firſt there cited. 
Caſe, that he is not one of the Perſons excepted, and in the other, that he 2 


1 18 not included in ſuch Deſcription ; neither will it be ſafe for him, if he be 
of the ſame Name with one of thoſe excepted by Name, to aver, that he is 
_ not one of the Perſons excepted by Name, without adding, that he is a dif- 
ed ferent Perſon from ſuch other of 8 ſame Name. But if the Body of the 
5 Statute except one Perſon only, or if it be general as to all, and afterwards 
ſome be excepted in the Proviſoes, it may be pleaded, as ſome ſay, without 
- any Averment that he who pleads it is not one of the Perſons excepted, Sc. 

tb and the Exceptions ought to be ſhewn on the other Side. | 


Alſo where a General Act of Pardon excepts certain Kinds of Crimes, Pee 
ere is no need to aver, that the Crime whereof a Perſon is indicted is not 4 Lhe 
"ne of ſuch excepted Crimes, but the Court ought judicially to take Notice Cro. Car. © 
whether it be excepted or not. 1 3 449. | 
_ Allo where ſuch a Statute excepts only one particular Perſon, it hath been Moor 620, 
(aid, that there is no need of an Averment that a Perſon indicted is not ſuch Oro: Eliz. 


'crſon, but that the Court is to take Notice whether he be or not f. vi 4 
- : | N 1 1 An Act aſ 
ace does not diſcharge the Forfeiture of Twenty-five Pounds to the City of Lenden, for acting as 


3 Broker withogt Licences, Ludlam v. Lopez. M. 9 Geo. Stra. 529.—An'AQ of Grace does not 


veend to Penalties given between the Informer and the Poor of the Pariſh, Howell v. Fames, T, 
I Geo. - Stra 1272, | * 8 * | "y 


3M2 M05: 2. In 


e * 


2. In what Manner a particular Pardon under the Great Scal is to . 
FO OE õ̃ 

Oro. Eli. The Party, as hath been obſerved, muſt inſiſt on the Benefit of this Kind 
553. of Pardon; and therefore it hath been held to be Error, to allow a Man the 
Era Benefit of a Pardon under the Great Seal, unleſs he plead it. 

1 He who pleads ſuch a Pardon ought to produce it (a) Sub pede. ſigilli; be- 
(a) That it cauſe it 1s preſumed to be in his Cuſtody, and the Property of it belongs to 
is ſufficient him; yet if a Man plead ſuch Pardon without producing it, it ſeems, that 
4 0 the Court may indulge him a farther Day to put in a better Plea. _ 

eee of the Pardon, c. becauſe ſuch Exemplification is exprefsly within the 13 Eliz. c. 6. 


5 Co. 53. Carth. 138. cited. | | 

3Inſt. 240. If there be a Variance between the Pardon and Record of Conviction, 
Keilw. 58. Cc. yet if there be no Repugnancy to intend that the ſame Perſon is meant 
Rol. Rep. in both, it may be ſupplied by a proper Averment ; as if he be called J. S. 


= 3 Gentleman in the one, and J. S. Veoman in the other; or B. the Father in 
* Page 809 the one, and B. the Son of /. in the other; or if the Stroke which 


cauſed the Death of J. S. c. be ſuppoſed to have been given on the ſe- 
cond of Auguſt in the one, and on the third in the other; alſo if ſuch vari- 
ant Pardon be pleaded without ſuch Averment, the Court may give the 


= 


Party a farther Day to perfect his Plea. 
2 Hawk. P. It ſeems that ſuch Pardon cannot be pleaded after the General Iſſue, un- 
C. 398. leſs it be of a Date ſabſequent to the Pleading of it; becauſe the making 
| Defence, without taking any Notice of the Pardon, ſeems to amount to a 
Waver of it; and guzre if a Pardon can be pleaded at the ſame Time with 
the General Iſle.” r Rd, 
2 Hawk. P. The Party is not bound to lay the Streſs of his Caſe on any particular 
C. 308. Clauſe of the Pardon, but may take Advantage of the Whole. | 
2 Hawk. © After an Amerciament in the King's Bunch is eſtreated into the Exche- 
P. C. 398. quer, and the Party hath inſiſted on a Pardon there, and being denied any 
'$ Benefit of it, he may be brought by Haleas Corpus cum cauſa to the King's 
Bench, becauſe the Record remains there, and plead his Pardon; and if it 
be adjudged ſufficient, have a Superſedeas to the Barons. 
Plow. 502. While the Statute 10 E. 3. cap. 2. ſtood in Force, no Pardon of (3) Te. 
Bid. 41. lony could be allowed, without a Writ of Allowance, teſtifying that the 
Raym. 13. party had found Sureties according to that Statute ; but this is now re- 
Carth. 121. f), 1 | : de Taltices, be- 
{> Butthere pealed by 5 & 6 W. 3. cap. 13, which provides, ““ 1 hat t e Ju ces, be 
neter was fore whom a Pardon of Felony ſhall be pleaded, may in Diſcretion re- 
anyneceſſity . mand or commit the Party to Priſon till he ſhall enter into a Recognt- 
fer ſuch „ zance, with two ſufficient Sureties, for the good Behaviour for any 
of rit upon2 «© Time not exceeding ſeven Years ; provided that, if ſuch Perſon be ay In- 
eee oi 4 fant or Feme Covert, it ſhall be ſuFcient to find two Sureties, who (hall 
Cro. Eliz. © enter into a'Recognizance for his or her being of the good Behaviour as 
$14. * aforeſaid+.” 3333 tr wi ids. ; 
Wor an „„ | „„ EG. 
+ There, has not been any Inſtance ſince this Stat. (as it is ſaid) of the Court's requiring Recogn!- 
zance for the good Behaviour of a Perſon patdoned for Murder. Rex v. Chetwynd. H. 17 Geo. 2. 
Stra. I203. Lo 5 . Fe a 
4p 56. The Judges may inſiſt on the uſual Fee of Gloves to themſelves and Of- 
51d. 452. 1 . 3 | t RE: , 
Keil Wy us ficers, before they allow a Pardon. „ | | 
3 Inſt. 29. Where a Priſoner hath a Pardon to plead, and any Difficulty ariſe thereon, 
jOn Far- the Court will of Courſe aſſign him Counſelt. . 


don for a Ns: Hale. 


Miſdemeanor, the Defendant ſhall not be put to the Bar, nor plead it on his 
M. 2 Geo. 2. Stra. 816. Defendant in an Inſormation for Maihem ſhall have the _ of Fs 


Ad of Grate, though he did not inſiſt on it at his Trial; but ſhall pay Proſecutor ſull Col 


N Ay Reo Dag Os Ne 


f) The Effeas and Conſequences of a Parb m, and to 
what the Partp hall be reſtored. 3 


T ſcems agreed, that a Pardon of Treaſon or Felony, even after an At- Hob. 67,8r. 
tainder, ſo far clears the Party from the Infamy and all other Conſe- Moor 863. 
quences thereof, that he may have an Action againſt any who ſhall after- 3 
wards call him Traitor or Felon, for the Pardon makes him as it were a nem 23. 


1 2 Pardon reſtores a Man to his Credit, fo as to enable him to be a 2 3 
Witneſs ; but 70 his Credit mult be left to the Jury, : > Hes 7 ee 
And it hath been admitted, that the King's Pardon of the Burning of the Hawk. P. 
Hand on a Conviction of Manſlaughter hath the ſame Effect, as to this Pur- C. 395. 
poſe, as the Burning would have had, which is agreed to reſtore the Party, + 
to his Credit. So aL ot ER, „35 e 
But it hath been adjudged, that a Pardon is of no Manner of Force, as Hawk. P. 
to this Purpoſe, till it have paſſed the Great Scal. e „ 240 19 
lt is ſaid, that the Pardon of a Felony will not make an Arreſt for it by Hab. 67,82. 
one who did not know of the Pardon unlawful ; becauſe ſuch Arrelts, be- : 
ing for the Public Good, are to be favoured, and therefore ſhall not be ac- 
tionable by Reaſon of ſuch a Pardon, as ſcandalous Words ſhall be, becauſe. 
they deſerve no Favour, | 1 15 5 . 
*If a Man be convicted or deprived, or otherwiſe puniſhed for an Offence * page 8 10 
during a Seſſion of Parliament, and at the ſame Seſſion an Act paſſeth which 2 Hawk. P. 
pardons the Offence, it ſeems agreed, that the Conviction or Deprivation, C. 395. 
Se. are ipſo facto avoided ; becaule the Act taking Effect from the tirlt Day 
of the Seſſion, it now appears, that the Offence was pardoned at the Time 
of the Conviction, c. Alſo it hath been adjudged, that where an Act of 
Parliament expreſsly pardons ſuch and ſuch Crimes from a certain Day before 
the Seſſions, it thereby avoids all Convictions and Deprivations, and Awards 
of Colts and Amerciaments, Sc. for ſuch Crimes, whether ſuch Convic- 
tions, fc, were before or after the Seſſion ; becauſe it appears to be the In- 
tent of the Parliament that ſuch Crimes ſhall no Way be puniſhed, which 
cannot take Effect, if ſuch Convictions, Sc. continue in Force. 22 
But as no Pardon from the King ſhall deveſt any Intereſt veſted in the Lev. 8, x20. 
Subject; ſo neither ſhall it, without Words of Reſtitution, even deveſt any 2 Mod. 53. 
Thing from the King; yet a Pardon prior to a Conviction ſhall prevent all Saund. 362. 
Forfeitures of Lands gr Goods. ; TS IR. | 3 Mod. Tor. 
| | 1 : | Vid ante 
| It hath been adjudged, that the Releaſe of all Judgments and Executions 3 | 
in a al Pardon extends to Debts due to the King by Aſſignment or 8 ; 
\ gener ardo! t g by gnme Saund. 362. 
| Forfeiture ; and that it doth not reſtore them to him who aſſigned or for- Lev. 120. 
| feited them, but extinguiſhes them in the Hands of the Debtor. © | 
It ſeems agreed, that notwithſtanding the King's Pardon to a Simoniſt Owen 87. 
coming into Church contrary to the Purport of 31 Zliz. cap. 6. or to an Hetl. 104. 
r coming into his Ochce by a corrupt Bargain contrary to the Purport Co. Lit. 1 20. 
of 5& 6 E. 6. cap. 16. may fave ſuch Clerk or Officer from any Criminal 3 Bulſt. 90, 
Proſecution in reſpe& of the corrupt Bargain ; yet ſhall it not enable the 214 0 
Clerk to hold the Church, nor the Officer to retain the Office, becauſe they T7 my 
we abſolutely diſabled by Statute. _ | 
A Reſtitution of Blood, in its true Nature and Extent, can only be by (o. *+ 8. 
7 of Parliament ; and therefore if a Man attainted be pardoned by A& Hal, Hiſt. 
r aliament, he is totally reſtored and inheritable to all Perſons ; but if P. C. 358. 
| ” he | 


: Þ „ RD 05 ns 
he be pardoned by Charter, he may thenceforth purchaſe Lands, 
inherit his former Relations; for the King's Charter cannot alter or take 


away the Right of; others, or reſtore the Relation that was luſt. 


but cannot 


% 


. If a Man be attainted, and after pardoned by Charter, the Children bor 
Se Li gr. befote fuch Pardon ſhall not inberit; but if they fail, the Children bon. 
Hal. Hiſt. ter ſuch Pardon may inherit him ; for the Pardon makes him capable of new 
F. C. 358. Relations as well as of new Purchaſes, though all the old legal Benefits and 

””;. Relabonoare e. R 1 | 
Hal: Hin. Reſtitutions by Parliament are of two Kinds; one a Reſtitution only in 
P. C. 358. Blood, which only removes the Corruption thereof, but reſtores not to the 

Party attaint, or his Heirs, the Manors or Honours loſt by the Attainder, 
- © unlels it ſpecially extend to it; the other is a general Reſtitution, not only 
in Blood, but to the Lands, &c. of the Party attaint. | ERS 
Hal. Hiſt. A Reſtitution in Blood may be ſpecial and qualified; but generally a Re. 
P. C. 358. ſtitution in Blood, is conſtrued liberally and extenſivexy. 
31nſt. 233. A. hath iſſue B. a Son, and is attaint of Treaſon and dies, B. purchaſeth 
Hal. Hiſt. Lands in Fee-fimple, B. by Parliament is reſtored only in Blood, and en- 
P. C. 358-9. abled as well as Heir to A. as to all other Collateral and Lineal Anceſtors, 
provided it ſhall not reſtore B. to any of the Lands of A. forfeited by the 
Attainder; B. dies without Iſſue; it was ruled, that. the Lands of B. ſhall 
deſcend to the Siſters of A. as Aunts and Collateral Heirs of B. 1 Be- 
cauſe the Corruption of Blood by the Attainder is removed by the Reſtitu- 
tion. 2dly, Although the Words of the Act of Reſtitution be to reſtore 
B. only as Heir to A. &&c. yet this doth not only remove the Corruption, 
and reſtore him and his Lineal Heirs in Blood, but alſo his Collateral Heirs, 
and removes that Impediment which would have hindered the Deſcent to 
them. 1755 1 | | 
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(A) Df the Right to ſue in forma Pauperis, and the 
Manner of Admittante. 811. . 
(B) Whether a Defendant map be allowed to defend, 
as well as a Plaintiff to ſue in forma Pauperis. 
na. Nez | 
(C) Jn what Caſes to be ſo admitted. 813. - 
) It what Caſes to be diſpaupered and to pap Coffs, 
„ iy | he . 


(4) St 


is no Reaſon, it is enough that he has a conſiderable Eſtate in 


” F FM 


(G) Ot the Right to ſue in forma Pauperis, and the Pan: 


ner of Admittante. 


D the-11 Hen. 7. cap. 12. it is enacted in the Words following, 
« Prayen the Commons in this. preſent Parliament aſſembled, that 
« where the King our Sovereign Lord, of. his moſt gracious Diſpoſition, 
« yilleth and intendeth indifferent Juſtice to be had and miniſtered accord- 
« ing to his Common Laws to all his true Subjects, as well to the Poor as 
« Rich, which poor Subjects be not of 2 nor Power to ſue according 
« to the Laws of this Land, for the Redreſs of Injuries and Wrongs to 


4 them daily done, as well concerning their Perſons and their Inheritance 


« as other Cauſes ; for Remedy whereof, in the Behalf of the Poor Perſong _ 
« of this Land not able to ſue for their Remedy after the Courſe of the 


Common Law, be it ordained and enacted, that every poor Perſon or 


« Perſons, which have or hereafter ſhall have Cauſe of Action or Actions 
« againſt any Perfon or Perſons within this Realm, ſhall have by the Diſ- 
« cretion of the Chancellor of this Realm for the Time being, Writ or 
«. Writs original and Writs of Subpena, according to the Nature of their 


. « Cauſes, therefore nothing I your Highneſs for the Seals of the 
„ ſame, nor to any Perſon for the 


ming of the ſame Writs to be hereaf- 


« ter ſued ; and that the ſaid Chancellor for the Time being ſhall aſſign ſuch 


of the Clerks, which ſhall do and uſe the Making and Writing of the ſame 
« Writs, to write the ſame ready to be ſealed ; and alſo learned Counſel and 


* Attornies for the ſame, without any Reward taking therefore; and after 
« the ſaid Writ or Writs be returned, if it be before the King in his Bench, 
« the Juſtices there ſhall aſſign to the ſame poor Perſon or Perſons Counſel 
« learned, by their Diſcretions, which ſhall give their Counſel, nothing 
« taking for the ſame ; and likewiſe the Juſtices ſhall appoint Attorney and 
% Attornies for the ſame poor Perſon or Perſons, and all other Officers 1e- 
« quiſite and neceſſary to be had for the Speed of the ſaid Suits to be bad 
« and made, which ſhall do their Duties without any Reward for their 
„ Counſels, Help and Buſineſs in the ſame ; and the ſame Law and Order 
« ſhall be obſerved and kept of all ſuch Suits to be made afore the King's 
« Juſtice of his Common Place and Barons of his Exchequer, and all other 
« Juſtices in the Court of Record where any ſuch Suit ſhall be.” 
Before a Perſon is admitted to ſue in forma Pauperit, he muſt have a page 81 


Counſel's Hand to his Petition, certifying the Judge to whom the Petition Lill. Reg. 


is directed, that he conceives the Petitioner hath good Cauſe of Action; he 633. 
muſt alſo annex an Affidavit to his Petition, that he is not worth 5. all his 
Debts paid, except wearing Apparel and his Right to the Matter in Queſ- 
tion, 8 | | | 
On a Motion to diſpauper a Perſon who was Plaintiff in an Action becauſe 2 Salk. ge 
he had a living of 4o/. per Annum; Turton and Gould Juſtices were againſt it, Pl. a. 
becauſe he ſwore he was in Debt more than it was worth; but Mal C. J. 
differed from them; for his being indebted, or his Eſtate being mortgaged, 
Polleſlion. 

A Perſon admitted to ſue in forma Panperis can only fue in that Cauſe for Lil. Reg. 
which he is admitted; ſo that if any other Cauſe ariſes, he muſt ſue de novo 633. 
to be admitted, & fic toties quotier, = b 


ay 


(B) Wher her 


7 


| (B ) Whether a Defendant map be allowed to defend, 
wiel as a Plaintiff to ſue, in forma Pauperis. 


II ſeems that, after the Statutes which introduced Coſts, neither Plaintiff 
7 1 nor Defendants could ſue or defend in forma Pauperis ; for that would 

be a Means of depriving the other Party of the Coſts given him by Statute; 
and as the above-mentioned Statute 11 H. 7. cap. 12. enables Perſo s 


a Defendant cannot be admitted in a Civil Action to defend as a Pauper. 

a) Paſch 9. But it hath been (a) adjudged, that a Perſon may be admitted to defend an 
eo. 2. The Indictment in forma Pauperis for a Miſdemeanor, ſuch as a Conſpiracy, 
1 Colts, the Judges have a diſcretionary Power of admitting or refuſing them 

| by the Common Law. 5 | 

6 Perſon, arreſted and impriſoned by Virtue of any Writ of Capias or In- 
« formation relating to the Cuſtoms, ſhall make Affidavit before the Judge 

„ or Judges of ſuch Court where ſuch Action or Information ſhall be 
'« brought, or before any other Perſon commiſſioned by ſuch Court to take 
« Afﬀidavits, that he is not worth, over and above his wearing Apparel, the 
% Sum of 5/. (which Afﬀidavit the faid Judge or Judges of ſuch Court, 
« and ſuch Perſon ſo eommiſſioned, is and are hereby authoriſed and re- 

| « quired to take) and ſuch Perſon ſhall thereupon petition ſuch Court to be 
« admitted to defend himſelf againſt ſuch Action or Information in forma 


Diſeretions admit ſuch Perſon to defend himſelf againſt ſuch Action or 
« Information in the ſame Manner, and with the ſame Privileges, as the 
Judges of ſuch Court are by Law directed and authoriſed to admit poor 


«© that End and Purpoſe it ſhall be lawful for the Judges of ſuch Courts to 
* aſſign Council learned in the Law, and to appoint an Attorney and Clerk 
* of ſuch Court to adviſe and carry on any legal Defence that ſuch Perſon 
% can make againſt ſuch Action or Information; which ſaid Counſel, At. 
&« torney and Clerk ſo aſſigned and appointed, is and are hereby required 
eto give his and their Advice and Aſſiſtance to ſuch Perſon, and to do their 
iy „ Puties, without Fee or Reward.” | | . 


— 


— 


„ (O) Jn what Caſes to be lo admitted. 


33. Action on the Caſe for Words. . 
Vi. Alſo it is ſaid, That a Perſon who ſues in forma Pauperis ought not to 


5 have a new Trial granted him; becauſe having had once the Benefit of the 


King's Juſtice he ought to acquieſce in it. 


+ Sed qu. If this is not diſcretionary in the Court, and more eſpecially if the Plaintiff will conſent 
pay the Coſts ? I 


od. 268. And it is ſaid, that Paupers ought not to be admitted to none Canes 
North. ofit of Inferior Courts, but ought to ſatisfy themſelves with the Juriſdiction 
od: 344- within which their Actions properly lie. | 
Mod. 84. ; | XK os 
3. Barner: Notes C. P. 231. Stra. 420. Forteſc. 319, 2 Stra. 878. Barnard. K. 
891, 983, 1121. Os (D) Jn 


ly. 
to ſue as Paupers ; and as the Statute 23 H. 8. cap. 15. hereafter ſets fore! | 


excepts only Plaintiffs who are Paupers from paying of Coſts, it ſeems that | 


king ver" keeping a diſorderly Houſe, Sc. for in ſuch Proceedings there being no 


Alſo by the 2 Geo. 2. cap. 28. ff 8. it is enacted, That in caſe 0 


% Pauperis, that then the Judges of ſuch Court ſhall according to their 


Subjects to commence Actions for the Recovery of their Right; and for 


il. Reg. I is ſaid, that none ought to be admitted to ſue in forma Pauperi in ” 


9 3t 


U the 
) ferts 
x Contr: 


red, 


„ „ m RK 


) In what Caſes to be dilpaupered and to pay Coſfs. 


y the Orders of the Courts, if the Party admitted to ſue in forma Pau- Ori Cur. 94. 
tei give any Fee or Reward to his Counſel or Attorney, or make 
Contract or Agreement with them, he ſhall from thenceforth be diſ- 
"cred, and not be afterwards admitted again in that Suit to proſecute in 


1 14 fall be made appear to the Court, that any Perſon proſecuting Org. Cur. 95. 
ama Pauperis hath ſold or contracted for the Benefit of the Suit, or any | 
thereof, while the ſame depends, ſuch Cauſe hall be from thenceforth 

uly diſmiſſed the Court. 5 Y ä c 5 
is laid, that if a Pauper gives Notice of Trial, and does not proceed, 2 Salk. 506. 
hall be diſpaupered. \ „ e eto, 

the Statute 23 H. 8. cap. 15. there is a Proviſion, That whoever -- 

bes in forma Pauperis ſhall (a) not pay Coſts, but ſhall ſuffer ſuch other (a Though 
Puiſhment as the Judge of the Court ſhall think fit.” N er 1 


after Cauſe tried, yet ſhall not pay Coſts. Mod. Rep. in Law & Eg. 344. 


kt notwithſtanding this Statute, if he be diſpaupered or nonſuited, the 2 Salk. — 1 
ilual Practice is to tax the Cofts, and for Non- payment to order him to pl. x. 
niipped. CEE . | | Style 386. 
| | | | (5) But tho 
aa] Courſe in ſuch Caſes is to tax the Coſts, and if not paid to whip the Plaintiff, yet upon Con- 
tion of the Circumſtances of the Caſe, it is in the Diſcretion of the Court to ſpare both. Sid. 
And per Holt C. J. on Motion to whip a Pauper who had been nonſuited, chere is no Officer 
tu Purpoſe, nor did he ever know it done. - Salk. 506. pl. I. | | 
{ brought a Bill in forma Pauperiz, to which the Defendant put in a Abr. Eg. 125 
ad Demurrer, which were both over-ruled ; and it was inſiſted upon, 
be ſhould have no Coſts, being at none; but my Lord Somers, after long 
kate and Inquiry of all the antient Counſel and Clerks, who agreed that 
would have Coſts, ordered him his Coſts (c) like other Suitors ; for though 
a no Coſts, or but ſmall Coſts, yet the Counſel and Clerks do nat give „ R 
| (c) But vide 
Labour to the Defendant, but to the Pauper. i ee 
PE RJ] UR Y. Chan. 219. 
; s where a 
having a Decree to recover with Coſts, it was held on Motion per Curiam to be unreaſonable, 
wy one ſhould have more Coſts than he was out of Pocket; and thereupon ordered the Plaintiff 
= Solicitor to make Oath before the Maſter, and what they ſwore they had paid, or were to Pay» 
o be allowed, but no farther}.  - Ly 885 


Colts cannot be given againſt a Pauper Leſſor of the Plaintiff, for not going on to Trial; if ver- 
* be may be diſpaupered. Notes v. Watts. Fort. 319. —— But if Colts are taxed, he ſhall pay 
ore he try che Cauſe. S. C. Stra. 420. Pauper ſhall not pay Coſts, though diſpaupered ; . 
a on Execution for Coſts, he ſhall be diſcharged on Motion. Solomon v. Aynel 11 Geo. Fort. 
If Pauper 15 nonſuited on a Slip of the Attorney, notwithitanding which Defendant might 

one into the Merits, the Court will not ſtay Proceedings in another Action till he pays the Coſts 
2 IN Winter v. Slow. M. 4 Geo. 2. Stra. 878. If Pauper is nonſuited, brings a 
In 2 and recovers, Coſts of the firſt ſhall not be dedu & ed out of the Recovery in the ſecond. 
*" Pa; H. 4 Geo, 2. Stra. 891.— If Pauper gives ſeveral Notices, aud does not go on 
a ourt will not reſtrain him from going on to Trial till he has paid Coſts of former No- 
x ow. will make an Order to diſpauper him a. Taylor v. Low. T.7 Geo. 2. Stra. 983. 
| * an Indict ment may be admitted in forma Pauperis, Rex v. Wright. P. 9 Geo. 2. Stra. 
i K. Temp. Hardw. 211, 253. In an Action he cannot. Barnes 328. II Defendant 
rament obtains Irial at Bar, on coaſcnting to pay Bar-coſts, and to receive N Prius Colts, and 
— Sg admitted in forma Pauperis, and has a Verdict againſt him; yet he ſhall not pay Coſts 
M4 Ft oat Ejectment. Brittain v. Greenville, M. 13 Geo. 2. Stra. 1121. Ad- 
| Pauperis in Chancery, is not binding on the Officers of B. R. ſo that on an Iſſus out 

5 ol 


Hawk. ERJURY by the Common Law is defined a wilful falſe Oath by 
P.C.172. | who, being lawfully required to depoſe the Truth in any Procee 
in a Court of Juſtice, ſwears abſolutely in a Matter of ſome Conſequenc 

| the Point in Queſtion, whether he be believed or not. | 

Rol. Abr. Subor nation of Perjury by the Common Law is an Offence in ptoen 

" 41, 57- 2 Man to take a falſe Oath amounting to Perjury, who actually takes 

Felv. 72. Oath; but it ſeems clear, that if the Perſon, incited to take ſuch au C 
ts do not actually take it, the Perfon by whom he was fo incited is not yy 
2 Keb. 399. of Subornation of Perjury ; yet it is certain, that he is liable to be punil 
3 Mad. x22. not only by Fine, but alſo by infamous Corporal Puniſhment. 


- 


Hawk. | | 1 
P. C. 177. Fitzgib. 56. See 8 Mod. 286. 12 Mod. 139. Fitzgib. 262, 206. 14, Raym, 
$89, 1039, raar, 1305. Stra. 70. Barnard. K. B. 11. Stra. 442. | 


For the better 1 the Nature of e we ſhall onſider 
(A) What it is by the Common Law, and how reffrai 


and puniſhed, 814. | 
(B) How reſtrained and puniſhed by Statute, 815. 


(A) What it is by the Common Law, and how refral 
Ch: and puniſh ed. 


Mod. 350. 15, I T is neceſſary, to conſtitute the Offence Perjury, that the falſe C 
ee be taken wilfall „ viz. with ſome Degree of Deliberation, and 
merely owing to Surpriſe or Inadvertency, or a Miſtake of a true 

the Queſtion. 2 1 a 
Hawk.P.C. 24, The Oath muſt be taken either in a Judicial Proceeding, or 0 
= au- Other Public Proceeding of the like Nature, wherein the King's a a 
thorities Infereſt are concerned; as before Commiſſioners eee by the King 
there cited. inquire of the Forfeitures of his Tenants, or of defective Titles _ 
; - Supply of the King's Patents ; but it is not material whether the ou 
which a falfe Oath is taken, be a Court of Record or not, 11 — 

be a Court of Common Law or a Court of Equity, or Civil I. 


—— 2 — 8 24 


of Chancery to be tried in F. R. the Party muſt be admitted again. ** e A 
2. Ca. B. R. Temp. Hardw. 311. The Court may admit te -A 6 Ad » 
any Time. Longley v. Blackerly. H. 12 Geo. 2. Andr. 306———A Perſon ey |, ||, 
and outlawed for Forgery, may be admitted to plead the King's Pardon in 3 fl 
Morgan. M. 18 Geo. 2. Stra. 1215.— Deſendant on an Attachment for 1 Bur. 1001 
mitted to defend in forma Pauperis. Rex ver. Pearſon. T. 33 & 34 ng Tere is ſome esd 
tiffs are not admitted to ſue in forma Pauperis, un Counſel certifies, wer the Motios. 
for ſuing; nor Proſecutors to proſecute, unleſs ſome ſpecial Ground is laid | 
Clerke. H. 2 Geo. 3. 3 Bur. 1308. 1 


j 
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er the Oath be taken in the Face of the Court, or out of it before 
ns authoriſed to examine a Matter depending in it; as before the She- 
c oo a Writ of Inquiry, &&c. or whether it be taken in Relation to the 
+. of a Cauſe or in a collateral Matter; as where one, who offers him- 
«10 be Bail for another, ſwears that his Subſtance is greater than it is, 
but neither a falſe Oath in a mere private Matter, as in making a Bar- 
- E. nor the Breach of a pomiſfory Oath, whether public or private, 
puniſhable as Perjury. „ | T7 | 
ah, The Oath ought to be taken before Perſons lawfully authoriſed to 
voce nter it; for if it be taken before Perſons acting merely in a private : 
Czacity, or before Perſons pretending to a Legal Authority of admini- ; 
ng ſuch Oath, but having in Truth no ſuch Authority, it is not puniſh- 
wwe zs Perjury ; yet a falſe Oath taken before Commiſſioners, whoſe Com- 
ikes gon at the Time is in Strictneſs determined by the Demiſe of the King, 
an Ferjury, if taken before ſuch Time as the Commiſſioners had Notice ” 
ot pu u Demiſe; for it would be of the utmoſt Conſequence in ſuch Cafe to 
uni ke their Proceedings wholly void. X : 
yby, The Oath ought to be taken by a Perſon ſworn to depoſe the Hawk. P. C. 
«th; and therefore a falſe Verdict comes not under the Notion of a Per- 174. 
7 x, becauſe the Jurors ſwear not to depoſe the Truth, but only to judge 
uy of the Depoſitions of others; but a Man may be as well perjured by 
Oath in his own Cauſe, as in an Anſwer in Chancery, or in an Anſwer to 
errogatories concerning a Contempt, or in an Affidavit, c. as by an Oath 
jen by him as Witneſs in another Cauſe. - 
wh, It is not material, whether the Thing ſworn be in itſelf true or Hawk. P. C. 
E, where the Perſon who ſwears it in Truth knows nothing of it. 175. 
, The Cath muſt be taken abſolutely and directly; and therefore if Hawk. P. C. 
Yan only ſwears as he thinks, remembers or believes, he cannot be guilty 75. 
Peijury. 5 | | 
wh, The Thing ſworn ought to be ſome Way material; for if it be Hawk. P. C. 
ally foreign from the Purpoſe, or altogether immaterial, and neither any 175. 
trat n pertinent to the Matter in Queſtion, nor tending to aggravate or ex- 
ante the Damages, nor likely to induce the Jury to give the readier Cre- 

to the ſubſtantial Part of the Evidence, it cannot amount to Perjury, be- 
| ate it is wholly idle and inſigniſicant; as where a Witneſs introduces his 
alſe ace, with an impertinent Preamble of a Story concerning previous 
and, no Way relating to what is material, and is guilty of a Fallity as to 

| Facts; but it ſeems a reaſonable Opinion, that a Witneſs may be guilty 
: Perjury in Reſpect to a falſe Oath concerning a mere Circumſtance, if ſuch 
r 10 Oh have a plain Tendency to corroborate the more material Part of the 
"dence ; as if in Treſpaſs for ſpoiling the Plaintiff's Cloſe with the De- 
Pan's Sheep, a Witneſs ſwears that he ſaw ſuch a Number of the De- 
ung 's Sheep in the Cloſe ; and being aſked how he knew them to be the 
endant's, ſwears that he knew them by ſuch a Mark, which he knew to 
whe Defendant's, where in Truth the Defendant never uſed any ſuch 


ls P.C. 
3-4. 


Mbly, It does not ſeem material, whether the falſe Oath were credited or Hawk.P.C. -” 
NR, or whether the Party, in whoſe Prejudice it was taken, were in the 177. 
"I any ways damaged by it; for the Proſeention is not grounded on the 

mage to the Party, but on the Abuſe of Public Juſtice. a 
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) How refrained and puniſhed by Statute. 


Nr 


; the 5 El. cap. 9. it is enacted, ** That whoever mall unlavefully 


and corruptly procure any Witneſs or Witneſſcs by Letters, Re- 


"0, Promilet, or by any other ſiniſter and unlawful Labour or h Lean 
| | &« whatſoever, . 
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40 
cc 
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66 
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40 
40 
46 
cc 
T 
T 
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cc 


«c 
60 


Cs 


Cauſe whatſoever depending in Suit, or Variance by any Writ Ag; 
„ 5 10 


Witneſſes concerning the Title, Right or Intereſt of any Lands or I- 


Quarter-Seſſions both within the Liberties and without, 
c hear and determine all Offence» ayainſt the ſaid AR” 


whatſoever, to commit any wilful and corrupt Perjury in wy Man 


! 
e 


Bill, Complaint or Information in any wiſe concerning any Ia 
nements or Hereditaments, or Goods, Chattels, Debts i} ag 

any of the King's Courts of Chancery, Whitehall, or 3 
any of the King's Domimuns of England or Wales, or the March 
the ſame, where any Perſon or Perſons ſhall have Authorit by Va 
* of the King's Commiſſion, Patent or Writ, to hold Plea 00 roles | 
to examine, hear or determine any Title of Lands, or any Mater 


ments, or Hereditaments, or in any of the King's Courts of Record, 
in any Leet, View of Frankpledge or Law, Antient Demeſne ( 
Hundred-Court, Court-Bavon,,or in the Court or Courts of the Stunt 
in the Counties of Devon or Cornwall ;. or ſhall unlawfully and con 
procure or ſuborn any Witneſs or Witneſſes, who ſhall be ſworn to tel 
in perpetuam rei memoriam, ſhall for ſuch Offence, being thereof h 
fully convicted or attainted, forfeit the Sum of 401. And if any f. 
Offender, ſo being convicted or attainted, ſhall not have any Goody 
Chattels, Lands or Tenements, to the Value of 401. that then e 
ſuch Perſon ſhall ſuffer Impriſonment by the Space of one Half Ye 
without Bail or Mainprize, and ſtand upon the Pillory, the Space of 
whole Hour in ſome Market-Town next adjoining to the Place where 
Offence was committed, in open Market there, or in the Market-T 
itſelf where the Offence was committed. : 

And Sed. 5. it is farther enacted, ** That no Perſon, being ſo convid 
or attainted, ſhall from thenceforth be received as a Witneſs in any Co 
of Record in any of the King's Dominions of England, Wali, or 
Marches of the ſame, till ſuch Judgment againſt him ſhall be reverſed 
Attaint, or otherwiſe, and that upon every ſuch Reverſal the Pr 
grieved ſhall recover Damages againtt the Party who did procure the! 
Judgment ſo reverſed to be firſt given. | | 
And Se#. 6. it is further enacted, “That if any Perſon or Perſons 
either by the Subornation, unlawful Procurement, ſiniſter Perl 
or Means of any other, or by their own Act, Conſent or Agreeme 
wilfully and corruptly commit any Manner of wilful Perjury by lus 
their Depoſition in any of the Courts before-mentioned, or being « 
mined in perpetuam rei memoriam, that then every ſuch Offender 
duly convicted or attainted ſhall forfeit 20/. and have Impriſonment 
the Space of fix Months, without Bail or Mainprize, and the Oath 
ſuch Offender ſhall not from thenceforth be received in any Court « 
cord in England or Wales, until ſuch Judgment ſhall be reverſed, 
on which Reverſal the Party grieved ſhall recover Damages in the; 
ner before-mentioned. 2 | i 
And Sed. 7. it is further enacted, * That if ſuch Offender ſhall not 
Goods or Chattels to the Value of 20/. that then ſuch Perſon ſhal} be 
on the Pillory in ſome Market-Place within the Shire, City or Bord 
where the Offence ſhall be committed by the Sheriff or his Miniſter 


it ſhall fortune to be without any City or Town Corporate; " A * 
happen to be within any ſuch City or Town Corporate, then 4 to Per 
Head Officer of ſuch City, c. where he ſhall have both Ears = ; 12 
And Sed. 8 9. it is further enacted, That one Moiety of: * r of 
Forfeitures ſhall be to the King, and the other Moiety to oo. e Th 
ſhall be grieved, hindered or moleſted by Reaſon of any of t 15 
before · mentioned, that will ſue for the ſame, &c. and that "I h Bavit b. 
Judge and Judges of every ſuch of the ſaid Courts where an 75 ee 
ſhall be, and whereupon any ſuch Perjury ſhall be committed, 3 1 0 leſtec 
Juſtices of Aſſiſe and -Gaol-Delivery, and Juſtices of Peace # Ay be 


may cenie! 


We r,. He 
rovided Se. 1 1. That the ſaid Act ſhall no way extend to 


ater 11 9 Eccleſiaſtical Court, but that every ſuch Offender, as 
Spy 97s aforeſaid, ſhall be puniſhed by. ſuch uſual and 


«diary Laws as are uſed in the ſaid Court᷑ss. . 


« * Provided alſo 


ke Puniſhmeat of all Offences puniſhable before the making of the ſai 


25 e ſo that they ſet not on the Offender leſs Puniſhment than is con- proceeding 

| AE dA; ᷣ N ih e | upon an In- 
cord, tained in te malen n DI dictment or 

1 5 ion of Perjury, or Subornation of r Common Law, may not only ſet a diſcretionary ' 


an the Offender, but alſo condemn him to 


thefts Lands or Goods, Hawk. P. & 178. 


. 


© the Conſtruction of this Statute the following Opinions have been 


, * every Indictment or Action on this Statute muſt exactly purſue 
Words of it; and therefore if it alledge, that the Defendant depoſed 


bout ſaying voluntarie & corrupte, it is not good, though it conclude, that 


here Fluntarium © corruptum commiſit perjurium contra formam Statuli, De. 
et- I it is (b) ſaid to be neceſſary expreſsly to ſhew, that the Defendant was 


m; and that it is not ſufficient to ſay, that zafo per ſe ſacro Evangelio 


donne it, Holt. 534. 
ny Co 5 5 A pl. T. 
A or Skin. 403. pl. 39. : (5) Cro. Eliz. rog. | f 


u there is no Need to ſhew, whether the Party took the falſe Oath 
web the Subornation of another, or of his own Act, though the Words 


FRE | commit. aoilful Perjury; for there being no Medium between the 
erſual ches of this Dilin&ion, they ſeem to be put in ex abundanti, and to 
0 more than the Law would have implied, and therefore operate 


cing e t hath been adjudged, that a Man cannot be guilty of Perjury within 

Statute, in any Caſe wherein he may not poſſibly be guilty of Suborna- 
—_ of Perjury within it; for it is reaſonable to give the whole Statute the 
Conſtruction 3 neither can it be well intended, that the Makers of the 
ute meant to extend its (c) Purview farther as to Perjury, which they 
to eſteem the leſſer Crime, than to Subornation of Perjury, which 
ſeem to eſteem the greater; and therefore ſince the Clauſe concerning 
mation of Perjury mentioning only Matters depending by Writ, Bill, 


Ec. extends not to Perjury on an Indictment or Criminal Information; 


Bon aule concerning Perjury, though penned in more general Words, has 
* iqjudged to come under the like Reſtriction: Alſo ſince the Clauſe 
and ing Subornation of Perjury relates only to Perjury by Witneſſes, 
n by cmernng Perjury ſhall extend only to the like Perjury ; and therefore 


fe or in a Preſentment by a Homager in a Court- Baron; or in a 
Perla r of Law, or in Swearing before Commiſſioners of Inquiry of the 
: Of 


. Title to Lands; and, by the Opinions of ſome, a falſe Affidavit 
bi 2 Man in a Court of Tultice is not within the Statute ; but if ſuch 
* de by a third Perſon, and relate to a Cauſe depending in Suit be- 
Me Court, and either of the Parties in Variance be grieved, hindered 
f ited, in & of ſuch Cauſe, by Reaſon of the Perjury, it may 
Me amgued that it is within the Purview of the Statute ; alſo it ſcems 


b Matter falſo & deceptive, or falſo & corrupte, or falſo & voluntarie, 


the Statute are, J Perſons by Subornation, & c. or their own Ad, &c. 


it or Information, concerning Hereditaments, Goods, Debts or Dama- , 


to Perjury in an Anſwer in Chancery; or in Swearing the Peace againſt . 


$8, 1 3. that the ſaid Statute, ſhall not reſtrain the *Page$17 
lathority of any Judge having (a) abſolute Power to puniſh Perjury (2) And 


fore the making thereof, but that every ſuch Judge may proceed 4 Conn he 


ngs 


uute, in ſuch wile as they might have; done and uſed to do to all Pur- Teak e. 


e Pillory, without making any Inquiry concerning 


Cro. Eliz. 
147. 

Hetl. 12. 
Savil. 43. 

2 Leon. 211. 
3Leon. 230. 
Show. 190. 


3Bulſt. 147. 


5 Co. 99. 5 
ro. Jac. 

120. 

3 Inſt. 167. 


21 con. 201. 


Velv. 120. 
Cro. Eliz. 


148. 
2 Rol. Abr. 
( Sec Ob- 
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Rep. 69. 
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the better Opinion, that a falſe Oath before Sheriff 
| quiry of Damages is within the Statute. pes e en of 
Hawk, P. It hath been colleQed from the Clauſe which gives an Ale | 
eee Party grieved, that no falſe Oath is within the Sta "AQ 10n to q 
cral Au- give ſome Perſon a juſt Cauſe of Complaint 3 and 41... wich dab: 
thorities give ſome Perſon a juſt Cauſe of Complaint ; and therefore. 1. 
there cited. Thing ſworn be true, though it be not known by him that f. 2 
Page 818 fo, the Oath is not within the Statute, becauſe it „bee it to 
Complaint to the other Party, who would take advantage of an a = 
35 of Evidence to prove the Truth; alſo from the ſame Ground 0 wh 1 
can be within the Statute, unleſs the Party againſt whom k u., fl. © 
fered ſome Diſadvantage by it ; and therefore in every Proſecution, 
 #Fidebelow Statute, you mult ſet forth + the Record wherein you ſuppoſe t *. 
n. to have been committed, and mult prove at the Trial, that ther ; 0 
Record, either by actually producing it, or an atteſted Copy: * Is 
Pleadings you muſt not only ſet forth the Point wherein the fall Out 
taken, but mull alſo ſhew how it conduced to the Proof or Dif wel of 
Matter in Queſtion ; and if an Action on the Statute be att 85 g 
chan one, you muſt ſnew how the Perjury was prejudicial de 
Plaintiffs ; but it ſeems that a Perjury, which tends only to aggravate or 
tenuate the Damages, is as much within the Statute as a Perjury that gg 
directly to the Point in Iſſue; and a Perjury, in a Cauſe wherein 5 
neous Judgment is given, is a good Ground of a Proſecution upon the $ 
tute till the Judgment be reverſed. T 1 | 
} On Per- | 


jury in an Anſwer in Chancery, it is not neceſſary to prove the entity of the Perſon who ſwore 
nor that any Perſon ſwore it; it is ſufficient if his Hand-writing be proved, and that the Mal 
proves that the Jurat was ſubſcribed by him, (the Maſter) as being ſworn before him, Ra 
Morris, T. 1 Geo. 3. 2 Bur. 1189. 
2 Hal. Hiſt. If Perjury be committed, that is within this Statute, but concludes ne 
P. C. 191-2: cant formam Statuti; yet it is a good Indictment at Common Lav, b 
not to bring him within the Corporal Puniſhment of the Statute. 
By the 2 Geo. 2. cap. 25. ſe. 2. the more effeQually to deter Perle 
from committing wilful and corrapt Perjury, or Subornation of Perjury, i 
is enacted, 4 That, beſides the Puniſhment already to be inflicted oy 1: 
« for ſo great Crimes, it ſhall and may be lawful for the Court or Jude 
« hefore whom any Perſon ſhall be convicted of wilful and corrupt Pcrjuy 
4% or Subornation of Perjury, according to the Laws now in Being, to orde 
& ſach Perſon to be ſent to ſome Houſe of Correction within the lane 
« County, for a Time not excceding ſeven Years, there to be kept to ha 
« Labour during all the ſaid Time, or otherwiſe to be tranſportcd to ſme 
of his Majeſty's Plantations beyond the Seas, for a Term not exceeding 
« ſeven Years, as the Court ſhall think moſt proper; and therefore Jug: 
e ment ſhall be given, that the Perſon convicted ſhall be committed or 
« tranſported accordingly, over and beſides ſuch Puniſhment as ſhall be ad- 


« judged to be inflicted on ſuch Perſon agreeable to the Laws now in being 


'« and if Tranſportation be directed, the ſame ſhall be executed in 1 


'« Manner as is or ſhall be provided by Law for the Tranſportation 


« Felons; and if any Perſon ſo committed or tranſported ſhall voluatz 
« eſcape or break Priſon, or return from Tranſportation before the Exp 
« ration of the Time for which he ſhall be ordered to be tranſportcs, “ 
4 aforeſaid, ſuch Perſon being lawfully convicted ſhall ſuffer Death 7 
| | «6 Felon without Benefit of Clergy, and ſhall be tried for ſuch Felony n 
By a3 Geo. County where he ſo eſcaped, or where he ſhall be ap] 
. | 
In Information or Indictment, it is ſufficient to ſet forth the Subſtance of the Offence, and 17 
Court or Perſon, with Averment of the Authority to adminiſter the Oath, and Averment "© 
the Matter wherein Perjury is aſſigned, without ſetting forth the Proceedings of the _— 7 
So for Subornation.— juſlices of Aſſize may order a Witneſs to be profecuted, and afbgn ; 
the Proſecution ſhall be without Tax, Duty, or Fee. 
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Law; alſo Piracy is ſaid to have been puniſhable at Common Law, 


he 2c E. 3. flat. 5. cap. 2. as Petit Treaſon, if committed by a 
F * F 5 committed by a Foreigner; but it ſeems agreed, that 


bun, it was cognizable only by the Civil Law. „ 
TC tha proving very inconvenient, becauſe by that Law no Offender 


Fje-Witneſſes, it was enacted by 28 H. 8. cap. 15, © That all Felo- 
ties and Robberies, c. upon the Sea, or in any Haven, River, Creek 
ir Place where the Admiral or Admirals have or pretend to have Power, 
Authority or Juriſdiction, ſhall be enquired, tried, heard, determined 
nd judged in ſuch Shires and Places in the Realm as ſhall be limited by 
the King's Commiſſion or Commiſſions to be directed for the fame, in 
Ike Form and Condition as if any ſuch Offence or Offences had been 
committed or done in or upon the Land; and ſuch Commiſſions ſhall be 
had under the King's Great Seal, directed to the Admiral or Admirals, 
er to his or their Lieutenant Deputy and Deputies, and to three or four 
ſich other ſubſtantial Perſons as ſhall be named or appointed by the Lord 


oft as Need ſhell require, to hear and determine ſuch Offences after the 
common Courſe of the Laws of this Land uſed for Felonies, and Robbe- 
net, c. done and committed upon the Land within this Realm. | 

And it is further enacted by the ſaid Statute, 4 That if _ Perſon or 


de done upon the Seas, or in any other Place above limited, that then 
ſuch Order, Proceſs, Judgment and Execution ſhall be uſed, had, done 
and made to and againſt every ſuch Perſon and Perſons, ſo being indicted, 
8 againſt Felons, Te. for any Felony, &c. upon the Land, by the Laws 
of the Land is accuſtomed. 1 
And it is further enacted by the ſaid Statute, © That ſuch as ſhall be 


thority of any ſuch Commiſſion, ſhall have and ſuffer ſuch Pains of Death, 
Loſſes of, Lands, Goods and Chattels, as if they had been attainted and 


excluded from the Benefit of the Clergy.” 
3 Conftrution of this Act the following Opinions have been 
. it does not alter the Nature of the Offence, ſo as to make that, 
_ before a F age only by the Civil Law, now become Felony by 
| 2 Law; for the Offence muſt {till be alledged as done upon the 
en e way cognizable by the Common Law, but only by Virtue of 
7 | OD, by ordaining that in ſome Reſpects it ſhall have the 
- gere as are uſed for Felony at Common Law, ſhall not 
| gs 0 tar as to make it alſo agree with it in other Particulars which 
mentioned; and from hence (a) it follows that this Offence remains 
before, of 14 Nature, and 
Pardon of all Felonies, 


Page 319 


unaclEs and Depredations at Sea are Capital Offences, by the Civil Staunf. P. 


10. 

3 Inſt. 112. 
2 Hal. Hiſt. 
P. C. 369, 


that Statute, by which all Treaſon is confined to the Particulars therein 370. 


Hawk. P. 
C. 98. 


hare Judgment of Death without his own Confeſſion, or direct Proof 


Chancellor of England for the Time being, from Time to Time and as 


Perſons happen to be indicted for any ſuch Offence done or hereafter to 


convict of any ſuch Offence by Verdict, Confeſſion, or Proceſs by Au- 


convicted of ſuch Offence done upon the Land, and alſo that they ſhall 


3 Inſt. 112. 
2 Hal. Hiſt, 
P. C. 370. 


(a) Moor 
756. 


P14 Ae © 


(Tor: $ ſhall in re 28 
F. or after, as they might have been, if it had been eee 


« Pl; 

Statute, whereby. all thoſe would incidentally have gags, by « 5 
in the like Caſes in which they would have been Acceſſories to 5 85 

Common Law; and from hence it follows, that Acceſſories ai 5 

ing neither expreſsly named in the Statute, nor by Conſtruction chat 

it, remain as they were before, and were triable by the Civil Law i « con 

Offence were committed on the Sea; but if on the Land, by no 3 « Cot 

11& 12 W. 3. cap. J. for 2 & E. 6. wap; 24. which provides x 

Acceſſories in one County to a Felony in another, extends not to Acc or] 

ries to an Offence committed in no County, but on the Sea; but * 4 hin 

ſaid Statute of 11 F 12 W. 3. cap. 7. they are triable in like Manner 0 

Principals are by the Statute of 28 H. 8. cap. 15. «to 

3 Imst. 112. From the fame Ground alſo it follows, that an Attainder f and 

Hawk. P. Offence corrupts not the Blood, in as much as the Statute only ſays « this 

C. 99. the Offender ſhall ſuffer ſuch Pains of Death, Sc. as if he were a Wl © and 

of a Felony at Common Law, but ſays not that the Blood ſhall be 4 hay 

/ ; : : 


| rupted. 5 5 1 8 | An 

3 Inſt. 114. Yet it has been reſolved, that an Offender ſanding Mute on an Arai and 
Dyer 241. ment, by Force of this Statute, ſhall have Judgment of Paine fort 18 wit 
ry 49» 308. for the Words of the Statute are, That a Commiſſion ſhall be directed, « tain 
P.. 73. « to hear and determine ſuch Offences after the common Courſe of the Laus « 1 = 
Land. | | ; « {ye 


3 Inft. 112. It has been holden, that the Indictment for this Offence muſt aue“ or 
Rol. Rep. the Fact to be done on the Sea, and muſt have both the Words Fl 
1 £0 5 and Piratice; and that no Offence is puniſhable by Virtue of this A 
C en Piracy, which would not have been Felony if done on the Land, and 
ſegquently that the Taking of an Enemy's Ship by an Enemy is not vi and 
the Statute. 3 55 pos | 
Moor 756. It is agreed, that this Statute extends not to Offences done in CeE eve 
Rol. Rep. Ports within the Body of a County, becauſe they are and always were cl 
15 K. p. nizable by the Common Law. „„ 
awk. P. | 7 TE 
s ba . By the 11 & 12 W. z. cap. 7. it is enacted, That all Piracies, Felor 
2 „ 3.  * and Robberies committed in or upon the Sea, or in any Place where 
Made pe : « Admiral has Juriſdiction, may be tried and determined at Sea, or up 
Y 


petual « the Land in any of his Majeſty's Iſlands or Plantations, Ec. to be Pir 
Geo. e. 19. « pointed by the King's Commiſſion under the Great Seal or the Seal ad) 
. 3. * the Admiralty, directed to any of the Admirals, Sc. and ſuch Pe the 
and Officers by Name or for the Time being, as his Majelty ſhall th and 
t fit, who ſhall have Power jointly or ſeverally, by Warrant under Ha ſhal 
« and Seal of any of them, to commit any Perſon againſt whom Ice in! 
« tion of any ſuch Offences ſhall be given upon Oath, and to call a C ou 
« of Admiralty, which ſhall conſiſt of ſeven Perſons at the lealt, and ft 10 
&« proceed in the Trial of the ſaid Offenders according to ſuch Dir * 
, as are ſet forth at large in the ſaid Statute. « ru 
And it is farther enacted by the ſaid Statute, Led. 8. 1 1 5 
« any of his Majeſty's natural-· born Subjects or Denizens of 7 2 [ 
4 dom ſhall commit any Piracy or Robbery, or any Act of * th 
« againſt other his Majeſty's Subjects upon the Sea, under 2 "I; 
« Commiſhon from any Foreign Prince or State, or Pretence Si % 
« rity from any Perſon whatſoever, ſuch Offender and on e. = «. 
* every of them, ſhall be deemed, adjudged and taken to be mo * hn 
« Jons and Robbers, and they and every of them, being duly con ic. 6 

« of according to this Act, or the aforeſaid Act of 28 f. 8. ir 21 AT 
« have and ſuffer ſuch Pains of Death, Loſs of Lands, G and {oft — 
« as Pirates, Felons and Robbers upon the Seas ought to have v. 


P, 1. ATE.” 1 
And it is farther enacted by the ſaid Statute, That if any Com- p age 821 


« mander, or Maſter of any Ship, or any Seaman or Mariner, ſhall in any 
« Place, where the Admiral hath Juriſdiction, betray his Truſt and turn 
« Pirate, Enemy or Rebel, and piratically and feloniouſſy runaway with his 
« or their Ship or Ships, or any Barge, Boat, Ordnance, Ammunition, 
« Goods or Merchandize, or yield them up voluntarily to any Pirate, or 
( bring any ſeducing Meſſage from any Pirate, Enemy or Rebel, or conſult, 
« combine or confederate with, or attempt or endeavour to corrupt any 
« Commander, Maſter, Officer or Mariner, to yield up or run away with 
« any Ship, Goods or Merchandize, or turn Pirate, or go over with Pirates, 
« or if any Perſon ſhall lay violent Hands on his Commander, whereby to 
« hinder him from fighting in Defence of his Ship and Goods committed 
« to his Truſt, or that ſhall confine his Maſter, or make, or endeavour 
« to make, a Revolt in his Ship, ſhall be adjudged to be a Pirate, Felon 
« and Robber, and being convicted thereof according to the Directions of 
« this AR, ſhall have and ſuffer Pains of Death, Loſs of Lands, Goods 
« and Chattels, as Pirates, Felons and Robbers upon the Seas ought to 
© have and ſuffer. 1-8 


And it is farther enacted by the ſaid Statute, © That all and every Perſon 


« and Perſons whatſoever, who ſhall either on the Land or upon the Seas 
„ wittingly and knowingly ſet forth any Pirate, or aid and aſſiſt, or main- 
« tain, procure,” command, counſel or adviſe any Perſon or Perſons what- 
« ſoever to do or commit any Piraoies or Robberies upon the Seas, and 
* ſuch Perſon and Perſons ſhall thereupon do or commit any ſuch Piracy 
© or Robbery, then all and every ſuch Perſon or Perſons whatſoever fo as 


aforeſaid ſetting forth any Pirate, or aiding or aſſiſting, maintaining 


« procuring, commanding, counſelling or adviſing the ſame, either on the 


Land or upon the Sea, ſhall be adjudged to be Acceſſory to ſuch Piracy 


and Robbery done and committed. And farther, that after any Piracy 
# or Robbery is or ſhall be committed by any Pirate or Robber whatſoever, 
* every Perſon or Perſons, who, knowing that ſuch Pirate or Robber has 


done or committed ſuch Piracy and Robbery, ſhall, upon the Land 

or- upon the Sea, receive, entertain or conceal any ſuch Pirate or Robber, _ 
or receive or take into his Cuſtody any Ship, Veſſel, Goods or Chattels 
which have been by any ſuch Pirate or Robber piratically and feloni- 


* ouſly taken, ſhall be by this Statute likewiſe adjudged to be Acceſſory 


to ſuch Piracy and Robbery, and that all ſuch Acceſſories to ſuch 
Piracies and Robberies ſhall be inquired of, heard and determined, and 
judged according to the common Courſe of the Law, according to 
the ſaid Statute of 28 H. 8. cap. 15. as the Principals of ſuch Piracies 
and Robberies may be, and no otherwiſe, and being thereupon attainted 
ſhall ſuffer ſuck Pains of Death, Loſs of Lands, Goods and Chattels, and 

in like Manner as the Principals of ſuch Piracies, Robberies and Felonics 
4 rh ſuffer according to the ſaid Statute of 28 H. 8. cap. 15. which 
noteichltanding. in full Force; any Thing in this AA to the contrary 
2 4 Geo. 1. cap. 11. * All Perſons, who ſhall commit any Offence 4 Geo 1. c. 
2 8 they ought to be adjudged Pirates, Felons or Robbers, by 11. 

"ey 12 W. 3. cap. J. may be tried and judged for every ſuch Offence, 

18 cus 15 the Form of 28 H. 8. cap. 1 5. and ſhall be excluded from 

By the b Geo. 1. c iracy, 8 

x Þ « 1. cap. 24. for the more effectual Suppreſſing of Piracy, 8 Geo. 1. 
= PR and enaQted, “ That if any eng or Matter of — 24. Ty 
by M4 el, or any other Perſon or Perſons, ſhall any wiſe trade Made per- 


any Pirate by Truck, Barter, Exchange, or in any other Mannerketual by 2 
| Ge0.2.c. 28, 


| 30d by 18 Geo. 2. 5 
. by 8 2. c. 30. Perſons committing Hoſtilities, or aiding Enemies at Sea may be tried as 


hs, 32 Geo. 2. c. 25, for preventing Piracies and Robberies by Crews of private Ships 


I =D Phe „ * Veſſel knowingly, and with a Defign to trade with or 


LIP. Co ACE 
ce or ſhall furniſh any Pirate, Felon or Robber upon the Seas with 55h 
© munition, Proviſion or Stores of any Kind, or ſhall fit . 
t reſpond with any Pirate, Felon or Robber upon the 415 p ls : P. 5 
« fon or Perſons ſhall any ways conſult, combine, confederate or Aung 
« ſnond with any Pirate, Felon or Robber on the Seas, knowing the * 
« be guilty of any ſuch Piracy, Felony or Robbery ; ſuch Offender and Of 
* fenders, and every of them, ſhall in each and every of the ſaid Caſes be 
 * deemed, adjudged and taken to be guilty of Piracy, Felony and Rob. 
„ bery, and he and they ſhall and may be inquired of, tried, heard and ad. 
*« judged of and for all or any of the Matters aforeſaid, according to the 
« Statute made 28 H. 8. cap. 15. for Pirates, and the Statute made 11 U 
« 12 W. z. cap. 7. and he and they, being convicted of all or any of the 
Matters aforeſaid, ſhall ſuffer ſuch Pains of Death, Loſs of Lands, Goody 
« and Chattels, as Pirates, Felons and Robbers: upon the Seas ought to 
« ſuffer; and in caſe any Perſon or Perſons belonging to any Ship or Veſſel 
«© whatſoever, upon meeting any Merchant Ship or Veſſel on the High 
“Seas, or if any Port, Haven or Creek whatſoever, ſhall forcibly board orf 
„ enter into ſuch Ship or Veſſel, and though they do not ſeize and carry 
« off ſuch Ship or Veſſel, ſhall throw over-board or deſtroy any Part of thef 
Goods or Merchandizes belonging to ſuch Ship or Veſſel, the Perſon 
„ and Perſons, who ſhall be guilty thereof, ſhall in all Reſpe&s be deemet 
« and puniſhed as Pirates as aforeſaid. 5 5 4 
And Seck. 2. it is farther enacted, “ That every Ship or Veſſel, which 
<« {hall be fitted out with a Deſign to trade with, or ſupply or correſpond 
„ with any Pirate, and all and every Goods and Merchandizes put ot 
« Board the ſame for any Intent or Purpoſe to trade with any Pirate, Fe 
& Jon or Robber on the Seas, ſhall be 120 Vado forfeited ; one Moiet 
< thereof to the Uſe of the King's Majeſty, his Heirs and Succeſſors, the 
« other Moiety to the Perſon or Perſons who ſhall firſt make Diſcovery 
% and give Information of ſuch Intent or Defign ; and ſuch Perſon or Pers 
« ſons, who ſhall firſt make ſuch Diſcovery, ſhall and may ſve for and 
« recover the ſaid Ship or Veſſel, and all and every the Goods and Merchan 
« dizes on board the ſame, in the High Court of Admiralty,  _ 
And Ses 3. Whereas there are ſome Defetts in Laws for bringing 
« Perſons who are Acceſſories. to Piracy and Robbery upon the Seas to 
« condign Puniſhment, if the Principal who committed ſuch Piracy anc 
'« Robbery is not or cannot be apprehended and brought to Juſtice ; be i 
«© therefore enacted, That all and every Perſon and erſons whatſoever 
© who by the ſaid Statute made 1159 12 V. 3. cap. 7. are declared 10 be 
« Acceſſory or. Acceſſories to any Piracy or. Robbery therein mentioned 
i are hereby declared and ſhall be deemed and taken to be principal Pirat 
« Felons and Robbers, and ſhall and may be inquired of, heard, dee 
« mined and adjudged in the ſame Manner, as Perſons guilty of Pf 1 
« and Robbery may and ought to be inquired of, tried, heard, determind 
« and adjudged by the ſaid Statute 11 & 12 /. 3. cap. 7: and bein 
i thereupon attainted and convicted ſhall ſuffer ſuch Pains of Death, 0 
« of Lands, Goods and Chattels, and in like Manner, as Pirates and Robbe 
„ ought by the ſaid Act to ſuffer. | 0 of 
And See. 4. it is farther enaQed, “ That all andevery ONT fy 
« fenders convicted of Piracy, Felony or Robbery, by Virtue of th * 
| « ſhall not be admitted to have the Benefit of Clergy, but be utterly 
„ cluded of and from the ſame. _ 1 
And Sed. 5. To the End that a farther E e, 7 
Marin 


* 
A 


4 to all Seamen and Mariners to fight and defend their 
« it is farther enacted, That in cafe any Seaman or N | ſhall b. 
% any Merchant Ship or Veſſel, or any other Ship or To to 
% maimed in Fight againſt any Pirate, every ſuch Seaman and i * 


* 


| | | Proof of his being maimed in ſuch Fight, ſhall not only have 
0 . Ars. the Rewards wa Fog appointed by a Statute made the 2290 


Pr Cor- "23 


: « Morchant Ships, and for the Increaſe of good and ſerviceable Seamen, but 
4 4 144 be e 10 and provided for in Greenwich Hoſpital, pre- 
« ferable to any other Seaman or Mariner, who is diſabled from Service or 


? ing a Livelihood merely by his Age. 
"oh Tb Sed. 6. it is further enacted, That in caſe any Commander, 


| Rob. « Maſter or other Officer, or any Seaman or Mariner of any Merchant 


* * Car. 2. cap. 11. intituled, An Ad to prevent the Delivering up . Page 223 


nd ad. « Ship or Veſlel, which carries Guns and Arms, ſhall not; when they are 
to the « attacked by any Pirate, or by any Ship or Veſſel on which any ſuch Pirate 
- 1169 « is on Board, fight and endeavour to defend themſelves and their ſaid 
of the i Ship or Veſſel from being taken by the ſaid Pirate, or ſhall utter an 
Goods MR Words to diſcourage the other Mariners from defending the Ship, and 
ght to « by Reaſon thereof the ſaid Ship or Veſſel ſhall fall into the Hands of 
Veſſel « ſuch Pirate, then and in every ſuch Caſe, every ſuch Commander or 
High « Maſter, or other Officer, and every Seaman or Mariner, who ſhall not 
oard or « fight and endeavour to defend and fave the ſaid Ship or Veſſel, or who 
] « ſhall utter any ſuch Words as aforeſaid, ſhall loſe and forfeit all and 
t of the * every Part of the Wages due to him and them reſpectively to the Owner 


« and Owners of the ſaid Ship or Veſſel, and ſhall not be permitted to 
| « ſue for or recover the ſame, or any Part thereof, in any Court either of 
« Law or Equity, and as a further Puniſhment ſhall ſuffer fix Months Im- 
« priſopment. 5 | | 

And by Sed. 7. © For Prevention of Seamen or Mariners deſerting Mer- 
« chant Ships or Veſſels abroad in the Plantations or in any other Parts 
beyond the Seae, which is the chief Occaſion of their turning Pirates, and 
of great Detriment to Trade and Navigation, and is chiefly occaſioned 
« by the Owner or Owners of Ships or Veſſels paying Wages to the Seamen 
« or Mariners when abroad, it is enacted, That no Maſter or Owner of 
any Merchant Ship or Veſſel ſhall pay or advance, or cauſe to be paid or 
* advanced, to any Seamen or Mariner, during the Time he ſhall be in 
Parts beyond the Seas, any Money or Effects, upon Account of Wages, 
« exceeding one Moiety of the Wages which ſhall be due at the Time of 
„ ſuch Payment, until ſuch Ship or Veſſel ſhall return to Great Britain or 
Ireland, or the Plantations, or to ſome other of his Majeſty's Dominions 


* any ſuch Maſter or Owner of ſuch Merchant Ship or Veſſel ſhall pay or 
„advance, or cauſe to be paid or advanced, any Wages to any Seaman or 
„Mariner above the ſaid Moiety, ſuch Maſter. or Owner ſhall forfeit and 
pay double the Money he ſhall ſo pay or advance, to be recovered in the 
* High Court of Admiralty by any Perſon who ſhall firſt diſcover and 


* inform for the ſame.” 


Exp or The Tunè VoLume. 


** whereto they belong, and from whence they were firſt fitted out; and if 
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